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BECEIVEBS  OF  BAILBOASS. 


7302.  AppoIntiDg  rttceiveri  of  raDroad 
comp&nies  vhicfa  fail  to  op- 
ei&ta  their  roads. 

720S.  Building  or  completing  a  r^- 

7204.  Ferforming  coDtracU  of  corpt^ 

ration. 
7305.  Ooort  will  carry  oat  the  con- 

ttmction  placed  by  difierent 

railroad  companlei  upon  their 

ovn  contracts. 
TlOlt.  Pafmeat  of  rental  nnder  "  car- 

troat "  leasee.     ■ 
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againet  anbaequeot  mortga- 
gees. 

7211.  StaHu  of  rents  where  the  les- 

sor has  reeamed  poasesaion. 

7212.  Whether  authoriae  receiver  to 
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§  7203.  Appointliifl'  BecolTwrf  Of  Ballroad  Companies 
imicli  Fail  to  Operate  their  Boadi.  —  A  statute  of  New 
Jersey  provided  that  if  any  railroad  company  should  tail  to 
ran  its  trains  on  any  part  of  its  road  for  ten  days,  the  ChaU' 
cellor  might  appoint  a  receiver.'  A  later  statate  of  the  same 
State  provided  that  any  railroad  company  whose  road  was 
constructed  at  any  seaside  resort,  not  exceeding  four  milea  in 
length,  should  be  exempt  from  the  provisions  of  this  statute. 
It  was  held  by  Vice-Ohancellor  Bird,  that  this  latter  act  was 
WMmtHtutional,  because  it  was  within  the  provision  of  the  ' 
constitution  of  Xew  Jersey,  that  the  legislature  shall  not  pass 
any  private,  special  or  local  law,  "granting  to  any  corpora- 
tion, association,  or  individual,  any  exclusive  privilege,  im- 
monity,  or  franchise  whatever."  '    He  also  held  that  it  did  not 


>  N.  J.  Bev.,  p.  MS,  i  laOi 


■  OonM.  S.  J.,  art.  4, 4  7. 
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apply  to  roads  which  had  been  bnilt  previous  to  its  passage, 
and  he  ordered  that  unless  tlie  defendant  railroad  company, 
which  was  such  a  road  aa  described  in  the  amendatory  stat- 
ute, commence  to  operate  its  trains  for  hoth  freight  and 
passengers  within  five  days  from  the  service  of  a  copy  of  his 
order,  a  receiver  would  be  appointed;'  but  this  decision, 
which  was  plainly  untenable  on  both  grounds,  was  reversed 
ou  appeal.* 

g  7203.  BnlldiaflT  or  OompIetlnBr  s  lUUroad. — We   bave 

already  seen  that,  although  some  of  the  courts  have  gone 
quite  extensively  into  railroad  building  and  railroad  oper- 
ating, there  ia  a  tonaaitua  of  judicial  opinion  to  the  effect 
that  a  court  of  equity  ought  not  to  uDdertake,  by  the  arm 
of  a  receiver,  to  complete  or  build  a  railroad,  except  where 
there  is  an  irresistible  necessity  for  it  to  do  so;*  and  cir- 
eamstances  which  will  justify  such  a  stretch  of  power  have 
been  considered.*  Unforeseen  complications  have  arisen 
from  such  an  exercise  of  power,  especially  in  one  case 
where  the  ordw  of  the  court  appointing  the  receiver  was 
reversed.  The  order  was  a  consent  order,  Bo-called,  but  certain 
of  the  bondholders  objected,  and,  on  appeal  to  the  Supreme 
Court,  the  order  was  pronoanced  unauthorized.  But,  in  the 
mean  time,  the  receiver  had  caused  an  extension  of  the  road 
to  be  constructed  under  the  order,  though  at  a  cost  exceeding 
the  amount  named  in  the  order,  which  amount  the  order 
authorized  the  receiver  to  pay  out  of  the  aurplos  income,  the 
extension  to  stand  pledged  for  such  payment.  It  was  held 
that  the  receiver,  in  building  the  extension,  acted  only  as 
agent  of  the  consenting  bondholders,  but  that  the  extension 
became  subject  to  an  equitable  lien,  superior  to  existing 
liens,  in  favor  of  those  who  furnished  the  money  to  build  it, 
and  that  they  were  entitled  to  such  ratable  proportion  of  the 
proceeds  of  the  sale  as  the  value  of  the  extension  bore  to  the 

>  B*  IWftwwe  Bi7  Ae.  B.  Oou,  11  AtL  Bepu  2RU».e.  SCuit.  B^.  4S9. 
*DelBW»nBK7&o.B.Oo.«.Hu-k-  *  AnU,  i  7177;    Eeimedr   v.    Bt. 

ley,  a  N.  J.  £q.  US;  &  «.  16  Atl.     PkoI  ftc  B.  Oo.,  S  KU.  (U.  S,}  S19. 
B«p.  480.  *  AnU,  i  7178. 
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Talae  of  the  entire  road,  conaidered  onlj  with  refsranoe  to 
tb«  parcfaase-moaey  of  the  whole.* 

g  7204.  Performing-  Contract  of  Corporation. — As  ths 
receiver  represents  the  bondholdera  and  others  having  liena 
oa  the  property,  there  is  no  principle  of  equity  which  will 
oblige  him  to  perform  the  wiexeeuUd  cantraeU  of  the  corpora- 
tion.* Bat  he  cannot  insist  on  the  performance  of  snch  con- 
tracts by  the  other  contracting  party,  withont  performing  on 
Ills  own  part  according  to  the  terms  of  the  contract.  For 
instance,  if  he  elects  to  retain  the  posaesBiou  of  property 
which  has  been  Uased  to  the  corporation,  he  mast  pay  r«U 
according  to  the  lease.' 

S  T905.  Conrt  will  Carrj  oat  the  Constmction  Placed  hj 
DUteent  B^lroad  Companies  npcm  their  Own  Contracts.  — 
A  conrt,  holding  and  operating  a  railroad  by  means  of  its 
receiver,  will,  in  giving  effect  to  contracts  entered  into  by  the 
company,  apply,  in  doubtful  cases,  the  interpretation  upon 
which  the  parties  themselves  have  acted,^ — the  principle  be- 
ing that  where  contracts  are  executory,  the  ^meiical  conai/rve- 
turn  adopted  by  the  parties  thereto  and  by  their  sucoeeaors 
during  a  period  of  years,  is  entitled  to  great,  if  not  control- 
ling, influence,  in  determining  its  proper  interpretation.* 
Wboi,  therefore,  a  contract  between  two  railway  companies 
operating  a  joini  line,  did  not  expressly  provide  how  cars 
should  be  obtained  or  supplied  for  the  use  of  the  continuous 
line,  the  fact  that  one  company  had,  for  several  years  after 
the  contract  vas  entered  into,  paid  the  other  for  the  use  of  its 
cars,  was  considered  as  the  oonatraction  placed  upon  the  con- 
tract by  the  parties,  such  as  the  court,  holding  one  of  the 
lines  by  its  receiver,  ought  to  enforce  on  an  intervening  peti. 
tton  by  the  owner  of  the  other  line.* 

<  Bud  •.  fiAwmah  ia,  E.  Oo.,  17  *  Central  Tnut  Go.  •.  Wabash  to. 

a.  a  Z19.  B.  Oo.,  H  Fed.  Bep.  254. 

>  C«ntnl  Tmrt  Go.  >.  Wabuh  Ac.  *  Toplifi  e.  TopliS,  122  U.  S.  ISJt 

&.Co.,3SFed.Bep.C6e.  Cbioago  v.  Sheldon,  9  W»U.  (U.S.) 

'inte.fsass.  eo,H. 

*  Oentnl  Tnut  Oo.  v.  Wabuh  Ac  B.  Co.,  34  Fed.  Bep.  254. 
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§  7206.  Paymoit  of  Bental   nnder  "Oar  Truat"  Iieasea. 

What  are  known  as  "car  trust  leaset"  are  a  peculiar  speciea  of 
security,  by  which  the  manufactarere  of  railway  rolling  etock, 
in  Bubstance  and  efTect,  sell  the  cars  to  railway  companies  of 
doubtful  solvency,  but  by  a  species  of  conditional  sale  known 
as  a  "  car  trust,"  under  which  they  reserve  title,  and,  in  form, 
lease  them  to  the  railway  compauy.  It  is  thus  a  sale  and  not 
a  sale, — a  sale  if  the  company  pays,  but  a  lease  with  the  right 
of  re<posse(jsioo  if  the  company  does  not  pay.  It  does  not 
seem  to  differ  essentially  from  many  other  contracts  of  condi- 
tional  sale  of  personal  property,  where  the  vendor  seeks  to 
acquire  the  benefits  of  a  sale,  and  at  the  same  time  not  take 
the  risk  of  it,  by  holding  the  property  with  a  string.*  It  seems 
very  clear  that,  when  a  receiver  takes  possession  of  the  prop- 
erty of  a  railroad  company,  some  of  which  consists  of  rolling 
stock  held  under  such  a  lease,  he  occupies  the  position  which 
a  receiver  occupies  in  regard  to  any  other  leased  property 
held  by  the  debtor;  he  is  not  bound  to  burden  the  creditors 
whom  he  represents  with  the  custody  of  onerous  property;  he 
is  not  bound  by  the  covenants  in  any  lease  made  by  the  debtor 
whose  property  has  come  into  his  hands;  but  he  has  his  elec- 
tion to  retain  or  reject  the  possesaioa  of  the  property  under  the 
lease.  His  position  is  analogous  to  that  of  a  principal  in  re- 
gard of  the  unauthorized  acts  of  his  agents.  He  may  elect  to 
affirm  or  disaffirm,  but  he  cannot  affirm  in  part  and  disaffirm 
in  part.  He  cannot  keep  the  property  which  is  the  subject  of 
the  lease,  without  performing  the  covenants  of  the  lessee.  He 
cannot  hold  on  to  the  property  and  refuse  to  pay  the  rent  in 
full  as  it  accrues,  bat  say  to  the  lessor,  "  You  must  file  your 
intervening  claim  and  get  your  pro  rata  with  other  creditors."  * 

'  Ina  paper  read  before  the  Ameri'  goveming  this  subject  have  been  en- 
can  Bar  Association  bj  Francis  Rawle,  acted  in  many  of  the  Statu  at  the 
Esq.,  of  Fhiladelpbia,  there  ie  a  very  instance  of  Mr.  Ravle. 
iiit«lligent  and  detailed  statement  of  *  "  In  ancb  caaes,  the  vendor's  title 
this  spedea  of  eecority,  and  of  the  or  Uen  ia  unaffected  by  the  appoint- 
oonflicting  and  nnaatiafactory  man-  ment  of  the  i«ce{var,  that  officer  oc- 
ner  in  which  the  courts  have  dealt  quiring  do  better  title  to  the  rolling 
with  it.  See  transactions  of  the  Am.  stock  than  Uiat  of  the  compaDj." 
Bar  Aaso.  for  the  jrear  1886.  SUtutea  High  oaBeceivere  (2d  ed.),  $  304/. 
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All  UuB  seems  Tery  clear,  both  on  principle  and  authority.* 
Id  a  leading  Federal  case  on  the  snbject,  it  was  held  that  the 
payment  by  the  receiver,  oat  of  the  earnings  of  the  road,  of 
the  rent  reserved  for  the  nae  of  the  care  nnder  the  Bo-oalled 
contract  of  lease,  for  the  period  during  which  they  were  used 
by  him,  was  a  proper  payment.* 

§  7207.  AppUcatlona  or  MlsappUoationB  of  This  Principle. 

Siioh  beiog  the  goTerning  principle,  a  decision  of  Mr.  Circuit  Judge 
Gresham  relating  to  the  species  of  lease  known  as  a  "car  trvtt 
Jeaae,"  does  not  seem  clear.  In  that  case,  the  property  of  a  railroad 
company  was  in  the  hands  of  a  receiver  pending  proceeding!  to  fore- 
'  close  a  mortgage  thereon.  A  corporation  had  furnished  rolling  stock 
to  the  company  under  such  a  lease,  the  lessor  reserving  to  it  the  right  - 
to  reclaim  the  property  upon  any  default  in  the  payment  of  rent. 
Upon  the  appointment  of  the  receiver,  the  railroad  company  being 
in  default,  the  rolling-stock  company  filed  an  intervening  petition 
demanding  that  the  receiver  be  directed  to  return  its  cars  within 
thirty  days.  They  were  not  returned,  but  were  continuously  used 
by  the  receiver  without  the  objection  of  the  bondholders  or  trustee 
in  the  mortgage,  and  payments  were  made  on  the  rental  by  the  ap- 
phcation  thereto  of  the  freight  earned  by  transportation  for  the  pe- 
titioner. After  the  lapse  of  three  months,  the  rolling-stock  company 
filed  a  second  intervening  petition,  stating  the  facte,  and  asking 
that  the  receiver  be  directed  to  pay  the  rent  due  under  the  car-trust 
contract,  and  that  the  same  be  declared  a  prior  lien  upon  the  earn- 
ings as  well  as  upon  the  property  embraced  in  the  mortgagee.  The 
learned  judge  held  that  the  retention  and  use  of  the  cars  by  the 
receiver  and  the  non-action  of  the  bondholders  did  not  amount  to 
a  eonvenion;  that  the  intervening  petitioner  was  not  entitled  to  the 
payment  of  rent,  according  to  the  terms  of  the  car-trust  lease,  out 
of  the  eorpiu  of  the  estate,  bat  only  to  the  return  of  the  oars  within 
a  reasonable  time,  if  so  demanded,  and  a  quantum  iMruit  for  the 
ose  of  them.*    So  far  as  related  to  any  claims  for  rent  accruing 

>  Eneeland  «,  American  Loan  Ac  Co.,  136  U.  S.  89. 
*  Fosdick  9.  BchaU,  99  V.  B.  236.  ■  Fannere'  Loan  &  Trast  Co.  v. 

A  •iiuilar  order  was  made  in  Hilten-     Chic^o  Ao.  R.  Co.,  42  Fed,  Rep.  8; 
berger  v.    Lt^Misport   B.    Co.,    106     «.  «,  8  Rail.  &  Corp.  L,  J.  184:  43 
TJ.  B.  28e,  though  the  facts  are  some-     Am.  A  Eng,  Bail.  Oas.  486. 
vbat  comuhcated  and  obecore. 
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prior  to  the  time  when  the  receiver  took  possossion,  the  deeisioD  !■ 
possibi;  Bnpportabte,  —  though  even  then  it  is  difficult  to  mo  how 
the  ooart  could  retain  the  property  while  disaffirming  the  lease  in 
part  But  the  deoisIoD  nemBtobe  contrary  to  the  most  elementary 
notions,  in  bo  far  as  it  empowers  the  receiver  to  retun  the  property 
against  the  will  of  the  lessors,  and  contrary  to  the  proviaiona  of  the 
lease,  without  paying  rent  according  to  the  terma  of  tbeleaae.'  •  -  -  • 
tn  an  unpublished  decision  cited  by  Hr.  High,'  rendered  in  the 
United  States  Circuit  Court  at  Indianapolis,  in  June,  1886,  by  Mr. 
Circuit  Judge  Gresham,  —  Ur.  Circuit  Justice  Woods  concurring,  — 
it  was  ordered  that  the  rentals  of  rolling  stock  held  by  the  railway 
company  under  car-trust  leases,  should,  for  the  period  of  use  by  the 
receiver,  bd  paid  as  ft  fint  lien  out  of  the  receirer's  income,  or  out 
of  proceeds  of  the  foreclosure  Bale,  before  distribution  to  the  mort- 
gage bondholders;  and  that  rentals  for  six  months  prior  to  the  r»- 
eeivership  should  be  paid  out  of  the  net  income  of  the  receiver.*  It 
is  not  understood  upon  what  principle  the  court  could  out  down  the 
period  of  rentals  prior  to  the  receivership  to  six  monthB,  provided 
the  receiver  took  possesion  without  a  new  contract;  for,  if  he  took 
possession  without  a  new  contract,  his  taking  possesBion  would 
clearly  be  an  affirmation  of  the  old  contract,  and  it  would  have  to 
receive  effect  as  a  whole,  and  could  not  properly  be  split  into  parts. 
Of  course,  if  a  receiver,  within  a  reasonable  time  after  taking  posaes- 
aion  of  the  general  property,  should  enter  into  a  new  eontraet  with 
the  owners  of  the  rolling  stock,  for  its  ase  pending  the  receiver^ 
ship,  tins  would  not  be  an  election  to  take  posaeesion  under  the  pro- 
vioua  contract,  but  would  amount  to  a  disaffirmance  of  that  contract, 
Buob  as  would  remit  the  lessors  to  the  position  of  general  creditors, 
under  the  doctrine  of  Foadiek  v.  Sehall,'  unless  they  should  be  let 
in  as  liea  creditors  in  respect  of  rents  accruing  for  the  short  period 
prior  to  the  appointment  of  the  receiver.  A  decision  of  Chancellor 
Runyon,  of  New  Jersey,  upon  this  subject,  seems  to  be  clearly  desti- 
tute of  equity.  A  receiver  appointed  by  him  went  into  possessioD, 
and  found,  in  the  custody  of  the  railroad  company,  a  mass  of  rolling 
stock  held  by  the  company  under  these  so-called  oar-tmst  leases. 
He  requested  the  lessors  to  leave  the  locomotives  and  tbeir  tenders 
in  his  poBseBaiOD  for  use  on  the  road,  and  he  guaranteed  that  he 

■  Oompareanle,  {699S,  *  Central  Trust  Oo.  r,  BailwayOok, 

1  High  oil  Beceivers  (2d  ed.},  p.     M8. 
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would  iaep  them  In  order,  sod  promised  to  spply  to  the  Cluuioellor 
tat  aathority  to  pay  tbeir  olum  for  rent  under  the  lease.  Oa  the 
futb  of  this,  they  permitted  the  property  to  remain  in  his  hands. 
Oti  their  sabsequent  ioterrening  petition,  the  Chancellor  decided 
that  they  were  not  entitled  to  rent  according  to  the  terms  of  the 
lease,  daring  the  time  the  property  so  remained  in  the  hands  of  the 
receiver,  but  that  they  were  entitled  to  no  more  than  a  quantum 
meruit,  —  that  is  to  say,  that  they  were  entitled  to  what  the  Chan* 
cellor,  opoa  the  evidence  before  him,  might  consider  the  use  of  the 
locomotiTes  and  tenders  to  he  reasonably  worth.*  It  is  perceived 
that  there  was  do  new  contract  whatever  that  the  rolling  stock 
should  remain  in  the  custody  of  the  receiver  upon  the  payment  of 
what  the  Chancellor  might  deem  a  Quantum  maruit;  but  the  Cban- 
oellw  put  his  decision  opoo  the  ground  that  the  lessors  had  s  right 
to  resume  possession,  and  that  when  they  failed  to  exercise  it,  they 
submitted  to  the  discretion  of  the  court  as  to  what  would  be  equi- 
table compensation.  The  decision  deserves  the  animadversion  of 
Ur.  District  (now  Circuit)  Judge  Caldwell,  in  a  case  which  has  been 
very  much  cited.  "  In  its  effort  to  coerce  a  corporation  to  pay  its 
debts,  a  court  should  not  contract  obligations  of  its  own  and  neglect 
to  make  provision  for  their  payment  It  would  be  a  scandal  to  do 
B&     Courts  should  pay  their  debts,  if  nobody  else  does."' 

g  7208.  Character  of  Such  Contracts  Determined  by  th« 
Local  Iaw.  —  The  validity  and  effect  of  these  contracts  are  to 
be  determined  by  the  law  of  the  Stale  within  which  the  receiver  it 
appointed,  aud  not  by  the  law  of  the  State  of  the  domicile  of  the 
vendor  or  lessor.  The  governing  principle  is,  that  the  liabil- 
ity of  property  to  be  sold  under  legal  process  issaing  from  the 
court  of  the  State  where  it  is  situated,  must  be  determined  by 
the  laws  in  force  therein,  rather  than  by  the  laws  of  the  juris- 
diction where  the  owner  lives.  The  reason  is,  that  every  State 
has  a  right  to  regulate  the  transfer  of  property  within  its  own 
limits,  and  that  whoever  sends  property  within  those  limits, 
impliedly  sabmits  to  the  regulations  concerning  its  transfer 
which  are  there  in  force,  although  a  different  rule  of  transfer 
may  prevail  in  the  jurisdiction  where  he  resides.     He  has  no 

■  Coe  «.  Hew  Jeney  Uidland  B.  *  Dow  v.  Uemphfs  Ac.  H.  Co.,  90 

Co.,  27  N.  J.  Eq.  37.  Fed.  Bep.  260,  S6». 
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absolute  right  to  have  a  transfer  of  property,  lawful  ia  bis  own 
juriadiction,  respected  in  the  courts  of  the  State  where  the 
property  is  found;  and  it  ia  said  to  be  only  on  the  principle 
of  comity  that  this  is  ever  allowed.  This  principle  of  comity 
yields  when  the  laws  and  policy  of  the  State  where  the  prop- 
erty is  found  conSict  with  those  of  the  State  of  the  domicile  of 
the  vendor  or  lessor.'  The  taking  possession  of  such  property 
by  a  receiver  is  tantamount  to  a  seizure  under  judicial  pro- 
cess; so  that,  where  the  property  consists  of  railway  rolling 
stock  in  the  possession  of  a  railway  company  under  these  car- 
trust  conditional  sales  or  leases,  the  validity  and  effect  of  the 
contract  are  to  be  determined  by  the  local  law  of  the  State 
within  which  the  court  sits  which  has  appointed  the  re- 
ceiver." 

%  7209.  Vendor  or  Iiessor  Desiring  to  Preserve  a  JAtsa 
mast  Complr  witli  Local  Law.  —  The  leading  consequence 
of  this  principle,  in  so  far  as  it  applies  to  these  car-trust 
leases,  is,  that  if  a  vendor  or  lessor,  by  whatever  name  called, 
desires  to  preserve  a  specific  lien  upon  the  property  which  is 
the  subject  of  the  contract,  he  can  only  do  it  by  complying 
with  the  local  law.  If,  therefore,  the  local  law  treats  a  con- 
ditional sale,  by  which  the  vendor  undertakes,  by  a  secret 
contract,  to  reserve  the  title  to  himself  until  the  purchase- 
money  ia  paid,  while  at  the  same  time  delivering  the  chattel 
to  the  purchaser  and  investing  him  with  the  ostensible  owner- 
ship, ae  congtructiveh/  fraudvierU  as  against  creditora,  the  con- 
tract will  be  so  treated  in  a  court  of  the  United  States.'    "  Nor 

1  Green  v.  Van  Buekurk,  6  WbIL  Patridge,  27  VL  8;  Otirer  a.  Townes, 

(TT.  B.) 807;  7  Wall.  (U.  60  139.  2   Mart.  (La.)  (».  b.)  93;  Norrii  v. 

■  Hervey   *.  Rhode  Island  toco-  Mumford,  4Mart.  (La.)  (o.  a.)  20. 
motive  Works,  93  U.  S.  661 ;  Foedick  ■  Berrer  tr.  Bbode  Island  Locomo- 

«.  Scball,  99  U.  8.  236,  250.      That  Xim  Works,  93  U.  S.  664,    Snch  ia 

courts  generally  respect  the  law  of  the  policy  of  the  law  ol  the  State  of 

the  place  of  the  contract,  but  onlyon  Iliinois.    HcOormick  v.  Haddea,  37 

the  principle  of  eomify,  — see  Taylor*.  HI.  870;  Eetcham  v.  Watson,  24  III. 

Boardman,  26  Vt.  681,689;  Milne  v.  691;    Eervey  e,  Rhode  Isl&nd  Loo> 

Moieton,6 Binn.  (Fa.)  363, 381 ;  Ward  motive  Works,  ivpn. 
V.  M(»Tison,  26  Vt.  693;  Emerson  v. 
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is  the  transaction  changed  by  the  agreement  assuming  the 
form  of  a  lease.  In  determining  the  real  character  of  a  con- 
tract, courts  will  always  look  to  its  purpose,  rather  than  to 
the  name  given  to  it  by  the  parties.  If  that  purpose  be  to 
give  the  vendor  a  lien  on  the  property  until  payment  in  full 
of  the  purchase-money,  it  is  liable  to  be  defeated  by  creditors 
of  the  purchaser  who  is  in  possession  of  it."'  This  principle 
has  been  held  to  apply  to  a  car -trust  lease,  where  the  contract 
described  the  transaction  as  a  lease,  and  installments  were  to 
be  paid,  described  as  rent,  but  when  a  given  number  of  install- 
ments had  been  paid,  the  legal  title  was  to  pass  to  the  leasee. 
Speaking  with  reference  to  the  facts  of  such  a  case,  where  the 
subject  of  the  so-called  lease  was  a  locomotive-engine,  the 
price  of  which,  $12,093.96,  was  to  be  paid  in  installments  in 
the  coarse  of  one  year,  —  Mr.  Justice  Davis  said:  "  It  was  evi- 
dently not  the  intention  that  this  large  sum  should  be  natd  as 
rent  for  the  mere  use  of  an  engine  for  one  year.  If  so,  why 
agree  to  sell  and  convey  the  full  title  on  payment  of  the  last 
installment?'  In  both  cases,  the  stipulated  price  of  the  prop- 
er^ was  to  be  paid  in  short  installments,  and  no  words  em- 
ployed by  the  parties  can  have  the  effect  of  changing  the  true 
nature  of  the  contracts."'  It  was  accordingly  held  that,  as  the 
instrument  had  not  been  recorded,  as  required  by  the  chattel 
mortgage  act  of  Illinois,*  the  lien  attempted  to  be  reserved 
thereon  had  no  validity  as  against  third  persons,  and  that  the 
instrument  in  question  was  void  as  to  an  attaching  creditor 
and  a  purchaser  claiming  through  him.* 

g  7210.  Uen  of  Sach  Iieases  Ctood  as  against  Bobsequent 
Mortgagees.  —  But  it  is  nevertheless  clear  that  notwithstand- 
ing such  a  statute  as  that  referred  to  in  the  preceding  section, 
sach  a  contract,  as  between  the  parties  to  it  and  their  privies, 

'  Hervej  «.  Rhode  Island  Locomo-  'Wright,  (upro,  where  the  traiiBaction 

tiTe  Works,  93  IT.  B.  664,  672;  citing  waa  a  leoae  or  conditional  sole  of  a 

Jlarch  •.  Wright,  46  HI.  4B7;  t.e.  piano. 

96  Am.  Dec.  456.     Bo  held  in  Euee-  '  Herref  v.  Rhode  Island  Locomo 

land  v.  American  Loan  Ac.  Co.,  136  tive  Works,  9S  V.  B.  664,  673. 
V.  8.  88,  86.  *  Rev.  SUt,  lU.  1874,  pp.  711,  712. 

'  B«Ieiring  to  the  case  of  Unrch  v.  '  Ibid. 
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IB  jast  what  it  purports  to  be  on  its  face;  and  one  sncb  con- 
tract  was  described  as  "  a  conditional  sale  with  a  right  of  re- 
scission on  the  part  of  the  vendor  in  case  the  parchaser  ahall 
fail  in  payment  of  Lis  installments,  —  a  contract  legal  and 
valid  as  between  the  parties,  but  made  with  the  risk  on  the 
part  of  the  vendor  of  his  losing  his  lien  if  it  works  a  legal 
wrong  to  third  parties."'  Subsequent  mortgagees  do  not 
occupy  the  position  of  third  porfMt,  within  the  meaning  of  the 
term  as  used  in  the  statute  referred  to.  Said  Mr.  Chief  Jus- 
tice Waite:  "They  are  in  no  sense  purcbaserg  of  the  cars. 
The  mortgage  attaches  to  the  oars,  if  it  attaches  at  all,  because 
they  are  '  after-acquired  '  property  of  the  company;  but  as  to 
that  class  of  property,  it  is  well  settled  that  the  lieu  attaches 
subject  to  all  the  conditions  with  which  it  is  incumbered  when 
it  comes  into  the  hands  of  the  mortgagor.  The  mortgagees 
take  just  such  an  interest  in  the  property  as  the  mortgagor 
acqnired;  no  more,  no  less.  These  cars  were  '  loose  property ' 
susceptible  of  separate  ownership  and  separate  liens,  and '  such 
liens,  if  binding  on  the  railroad  company  itself,  are  unafifeoted 
by  a  prior  general  mortgage  given  by  the  company  and  para- 
mount thereto."  The  title  of  the  mortgagees  in  this  case, 
therefore,  is  subject  to  all  the  rights  of  [the  vendor}  under  his 
contract.  The  possession  taken  by  the  receiver  is  only  that 
of  the  court  whose  officer  he  is,  and  adds  nothing  to  the  pre- 
viously existing  title  of  the  mortgagees.  He  holds,  pending 
the  litigation,  for  the  benefit  of  whomsoever,  in  the  end,  it 
sliall  be  found  to  concern;  and  in  the  mean  time  the  court 
proceeds  to  determine  the  rights  of  the  parties,  upon  the  same 
principles  it  would  if  no  change  of  possession  bad  taken 
place."*  But  if  rolling  stock  is  purchased  by  the  receiver  out 
of  earnings  of  the  road,  and  sold  with  the  rest  of  the  property 
at  foreclosure  sale,  and  if  the  mortgage  under  which  the  sale 
takes  place  covers  after-acquired  property,  the  purchaser  at 

■  Fosdick  c.  Schftlt,  99  TJ.  S.  236,  ■  CitinK  United  SUtM  *.  New  Or- 

260,  261 ;  quoting  the  language  of  the  l«uks  Railroad,  12  Wall.  (U.  B.)  SaS. 

Sapreme  Oonrt  of  IlliiiiHS  Ln  Horch  «.  ■  Fosdick  v.  Schall,  99  TT.  8.  23G, 

Wright,4eill.  487;  ».  0.95  Am.Deo.  251;   Foadick  •.  Oat    Companj,    99 

466.  U.  B.S66. 
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the  sale  will  be  entitied  to  the  rolling  Btook  as  agsinst  the 
moTtgagees.* 

S  7211.  Statm  ot  Beati  wliore  tlie  Ijmm»  hae  Bcmmed 
PoMCMton.  —  It  seems  clear  that  if,  prior  to  the  date  of  the  ap< 
pointment  of  the  receiver  or  afterwarde,  the  lessor  holding  the 
title  aod  right  to  reaame  poaaession  under  one  of  these  so-called 
ear-tnut  Uaaet,  exercises  his  privilege  of  resuming  possession^ 
BO  much  of  the  rentals  for  the  cars  as  may  have  accrued  prior 
to  the  receivership  becomes  thereby  remitted,  prima  facie  at 
Iea8t,tothe«bifu8ofun«eeiire<i  debts,  not  payable  out  of  the  fund 
accming  from  the  sale  to  foreclose  the  mortgage,  unless  such 
fund  is  in  excess  of  the  mortgage  debt,  the  other  preferred 
debts,  and  the  costs;  *  though  circumstances  may  exist  which 
will  give  the  lessor  a  preference,  even  in  respect  of  rents  accm- 
ing prior  to  the  receivership,  where  the  possession  of  the  roll- 
ing stock  has  been  necessary  to  keep  the  railroad  a  going  con- 
cern.* But,  on  the  principle  already  stated,  if  the  receiver  elects 
to  retain  possession  of  the  rolling  stock,  and  no  new  contract  is 
made  or  understanding  had,  and  no  order  of  the  court  is  en- 
tered disaffirming  the  terms  of  the  lease,  to  which  the  lessor 
assents,  the  income  in  the  hands  of  the  receiver  will  be  liable  to 
pay,  without  any  abatement,  the  rents  accruing  while  the  re- 
ceiver holds  possession,  which  rents  should  he  estimated 
according  to  the  terms  of  the  lease,  and  should  not  be  reduced 
to  what  may  be  regarded  by  the  judge  as  a  qVfaniu/m  mtruit; 
and  these  rents  are  to  be  paid  in  full  as  a  preferred  claim,  oa 
the  footing  of  being  a  part  of  the  expenses  of  the  administra- 
tion, and  on  the  further  ground  that  the  court  has,  through 
its  officer,  affirmed  the  lease.  This  being  clear,  the  decisiou 
of  the  Supreme  Oourt  of  the  United  States,  that  where,  owing 
to  a  deficit  in  the  receipts  coming  into  the  hands  of  the  re- 

>  Stnng  t>.  Hantgomerjr  die  B.  Co.,  tral  Truet  Oo.  «.  Skilrokd  Company, 

S  Woods  (U.  B.),  CIS.  fited  In  High  on  RMeircn  (2d  ed.'), 

t  Ptadiak  f.  BohsU,  99  IT.  B.  236,  P-  SW.  »-,  when  they  ordered  that 

2SB.  zvntala  far  its  awmtiw  prior  to  the  re- 

*  Bach  aeems  to  have  been  the  idea  oelverahip  ihoold  bepeldoatof  the 

of  Hr.  CHrcnit  Jndge  Gresham  and  net  hicomo  In  the  bands  ot  the  ro> 

lir.  iSicoU  Jnstlee  Woods,  in  Ceif  oeiver. 
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ceiver  from  the  op«ratioti  of  the  road,  the  reatal  is  not  paid, 
and,  four  months  after  the  appointment  of  the  receiver,  the 
lessor  resumes  possession  of  the  rolling  stock,  his  claim  for 
rent  is  not  entitled  to  priority  over  the  mortgage  creditors/  — 
cannot  be  supported  upon  any  theory  of  equity.  There  seems 
to  be  no  principle,  under  the  operation  of  which  the  election 
of  the  lessor  to  resume  possession  after  the  receiver  had  used 
his  property  for  four  months,  under  the  lease,  and  had  made 
default  in  the  payment  of  rent,  can  be  regarded  as  a  vaiver 
of  his  right  to  priority  attaching  to  rent  already  accrued.  The 
same  case  holds,  as  the  writer  reads  the  opinion,  that,  bat  for 
the  taking  of  the  possession,  there  would  be  a  right  of  priority 
over  the  mortgages  sought  to  be  foreclosed.  If  the  fact  of  the 
receiver  retaining  possession  gives  the  lessor  a  first  lien  for 
his  rent,  that  lien  could  no  more  be  impaired  by  the  act  of 
his  resuming  possession  because  of  the  default  of  the  receiver 
in  paying  the  rent,  so  far  as  regards  the  rental  accruiug  from 
the  time  of  the  appointment  of  the  receiver  and  the  date  of 
his  resaming  possession,  than  could  the  lien  of  a  mortgage 
creditor  be  impaired  by  the  fact  of  his  taking  possession  of 
the  property  under  a  power  given  in  the  mortgage, 

g  7212.  Wbether  AathoriM  BeoelTer  to  Mnke  New  Oar- 
tnut  Leases.  —  There  is  a  sound  and  conservative  decision 
by  Mr.  District  Judge  Butler,  concurred  in  by  Mr.  Circuit 
Judge  McEennan,  to  the  effect  that  where  the  net  earnings  of 
a  railroad  in  the  bands  of  a  receiver  of  a  court  are  sufficient 
to  pay  for  the  rolling  stock  necessary  to  maintain  the  prop- 
erty in  the  status  in  which  the  court  found  it,  the  court  will 
not  authorize  the  receivers  to  protect  such  rolling  stock  by 
creating  ear-trust  leases,  and  iasmngcar-trutteertifieatet  extend- 
ing over  a  period  of  ten  years,  ao  as  to  reserve  the  greater  por- 
tion  of  the  current  earnings  of  the  road  for  the  bondholders 
and  other  creditors.  The  court  took  the  just  view  that  this 
was  tantamount  to  borrowing  money  to  be  applied  to  the 
payment  of  the  bonded  creditors  in  the  discharge  of  interest, 

*  Eneeland  v.  American  Ijoan  dc  Co.,  136  D.  S.  88. 
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and  the  court  deemed  it  viser  to  allow  such  interest  to  go  un- 
paid, lather  than  discliarge  it  b;  means  of  borrowing  money, 
which  might  tend  to  caislead  creditors  and  others  respecting 
the  actual  condition,  of  the  road  and  its  earnings.  And  the 
court  dwelt  upon  the  proposition  that  its  custody  was  tempo- 
rary-, that  the  foreclosure  proceedings  aboald  be  speeded  so 
that  the  pToperty  migh.t  pass  as  quickly  as  possible  into  the 
hands  of  its  owners;  and  that,  to  the  extent  that  the  earn- 
ings of  the  road  might  be  required  to  keep  it  up  in  stock  and 
equipment  and  te  preserve  the  property,  the  receivers  had 
authority  to  apply  them/ 

5  7218.  PnTObaobiff  Boiling  Stock. — Where  the  property 
of  a  railioad  company  was  placed  in  the  hands  of  a  receiver, 
who,  on  taking  possession,  found,  on  the  railroad,  certain 
rolling  stock,  which  had  been  placed  there  by  another  corpo- 
ration, the  principal  stockholders  of  which  were  also  the  con- 
trolling stockholders  in  the  railroad  company,  and  the  rolling 
stock  was  claimed  by  the  corporation  placing  it  upon  the  road, 
and  no  contract  of  sale  was  shown,  —  the  court  authorized 
him  to  purchase  the  same  and  pay  the  value  of  it,  estimated 
at  the  time  when  the  road  went  into  the  receiver's  hands.* 
But,  on  an  appeal  to  the  Circuit  Court  of  Appeals,  the  facts 
were  developed  by  the  court  in  a  very  different  manner,  so  as 
to  niake  it  appear  that  an  improvement  company,  interested 
in  the  construction  of  the  railroad,  whose  president  was  a 
stockholder  in  the  railroad  company  and  largely  interested 
as  a  director  in  the  construction  ot  its  road,  equipped  the 
railroad  with  the  rolling  stock  and  caused  the  same  to  be 
marked  with  the  name  of  the  railroad  company;  that  the  in- 
tent ot  the  improvement  company  was  to  enable  the  railroad 

■  Tliot  «.  Pbilsdelphia  Ac.  R.  definite  period  of  yean,  to  sait  the 
Oo-,  9  Fed,  Sep.  1.    In  the  course  of     convenience  of  parties  (whereby  gen- 


tuB  opinion  Hr.  IMstrict  Judge  Butler  eral  creditors  are  kept  at  bay),  I  re- 
used tlie  toUowiTig  laufi^age:  "The  gard  aa  a  miecbieTooB  innoration." 
modem  pnctice,  prevaiiing  to  Bome  Ibid, 

extent^  of  tnntterriog  corporate  prop-  *  Central  Trust  Co.  v.  Uarietta  Ac. 

Mt^  to  the  coatody  of  the  courts,  to  R.  Co.,  46  Fed.  Bep.  82. 
be  thT**  bxU  sad  ffmnw'il  loc  an  in- 
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company  to  issue  boods,  secured  by  a  mortgage  on  its  road, 
as  an  equipped  railroad;  and  that  each  bonds  vera  issaed  and 
marketed,  through  the  instrumentality  of  the  president  of  the 
improvement  company.  It  was  held  that  the  improvement 
company  and  its  assignee  were  estopped  to  allege  that  the 
transaction  constituted  a  gratuitous  loan  of  the  rolling  stock, 
or  to  deny  the  title  of  the  railway  company  thereto,  as  against 
the  holder  of  bonds  secured  by  ihe  mortgage,  which  had  been 
placed  on  the  property  on  the  faith  of  the  ownerabip  of  the 
roUing  stock  by  the  company.* 

g  7314.  How  Keep  Accoonts  In  Casee  of  the  BeeelTersblp 
of  a  B^lway  havlngr  Separate  IMrislons. — It  has  been  held 
that  an  order  appointing  receivers  of  the  earnings  of  a  rail- 
way company,  directing  them  to  keep  their  acc6unta  so  as  to 
show  the  earnings  and  expenses  of  the  separate  divisions,  and 
instructing  the  auditor  to  keep  the  accounts  on  a  mileage 
basis,  is  proper,  when  that  is  shown  to  have  been  the  basis 
upon  which  the  company  computed  the  earnings  before  the 
receivership.  This  was  presumably  a  true  and  equitable  basis 
between  the  divisions,  in  the  absence  of  any  showing  that  it 
was  not  just.' 

g  7215.  Powers  of  Becelver  Appointed  by  the  State. — A 

receiver  appointed  nuder  the  provisions  of  a  statute  of  Tennes- 
see,* is  vested  with  the  powers  and  duties  of  the  board  of 
directors  in  managing  the  affairs  of  the  company,  and  is  a 
publie  agetU  of  the  Statfi.*  It  is  to  be  observed  that  this  statu- 
tory receiver  was  appointed  by  the  Governor  to  take  charge  of 
a  railroad  which  had  received  aid  from  the  State,  for  the  pur- 
pose of  protecting  the  State's  lien. 

>  Centml  Trust  Co. «.  HarietU  As.  and,  therefore,  the  writer  wiQ  do  no 

B,  Co.,  48  Fed.  Bep.  850.  more  tbui  add  m,  reference  to  tlte  ca- 

■  Herckntile  Trust  Co.  v.  Missouri  cslleat  chapter  ol  Hr.  High  On  that 

Ac  B.  Oo.,  7  Bail,  dc  Corp.  L.  J.  30.  subject :  High  on  Boceiven  (Sd  ed.). 

The  Babject  of  th«  aecountt  of  reeeivtrt  i  797,  et  teq, 
reUtea  to  theanbjectof  lecolvors  g«n-  '  Tenn.  Coda,  f  1101. 

erally,  and  not  apecially  to  the  ac-  '  Erwin  a.  Duvonport,  9   Heiak. 

counts  of  receivers  of  corporationi,  (Tenn.)  44. 
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§  7219.  Appointment  of  Becelren  of  Snch  Companies.— 

Corporations  organized  for  conducting  the  business  of  insur- 
ance in  all  its  branches,  liave  become  the  subject  of  elaborate 
statutory  regulation  (it  may  be  assumed)  in  all  the  States  of 
the  American  Union;  and  the  circumstances  under  which 
receivers  may  be  appointed  to  wind  up  such  corporaiioDS  in 
the  event  of  their  insolvency,  or  in  the  event  of  their  assets 
shrinking  to  such  a  limit  as  to  render  it  unsafe  to  the  public 
for  them  to  continae  their  business,  are  generally  the  aubjecU 
of  statutory  definition  and  regulation.  Anattemptto  collect  and 
classify  these  statutes  would  be  beyond  the  plan  of  the  present 
work,  and  they  are  noticed  only  where  they  incidentally 
become  the  subject  of  judicial  exposition.*  Statutes  like  that 
of  New  York,*  providing  for  arresting  the  business  of  an  insur- 
ance aompany  and  appointing  a  receiver  when  the  further 
prosecution  of  its  business  will  be  injurious  to  the  public 
interests,  are  not  repugnant  to  the  provisions  of  State  and 
Federal  constitutions  prohibiting  the  deprivation  of  a  person 
of  property  withont  due  process  of  law.*    Under  some  of 

'  Ab  to  rcceivera  of  fire  inflar&Doe  m  hearing  before  a  court,  subject  to  » 

compaoiea  in  New  York,  see  2  Ber.  right  of  final  appeal  to  the  Court  of 

But.  N.  Y.  (Ttb  ed.),  pp.  1462-1485.  As  Appeals.    See  People  v.  Atlantic  Mut. 

to  receivers  of  marine  iuBorance  com-  life  Ins.  Co.,  74  N.  Y.  177.    It  is  alBo 

paniee  in  the  same  State,  see  Ibid.,  pointed  ont  in  the  case  Justdted  that 

pp.  I467-147I.     A   recover  of   the  the  decieion  of  tba  Sapreme  Coart  at 

Mseta  of  an  insolvent  inBorance  com-  Special  Term,  reetrainiag  a  life  ineut^ 

pany,  appointed    under    New  York  ance  company  from  the  further  proae- 

LawB  of  1853,  chapter  403,  eection  17,  cation  of  ita  buaineaa,  and  appointing 

is  governed,  in  respect  of  the  duties  a  receiver  upon  an  application  of  the 

of  hia  ofBce,  by  the  proviaions  of  the  Attorney- General  under  the  statute. 

Revised  Statutes  relating  to  corpora-  is  not  final ;  but  that  it  la  for  the 

lions,  and  by  the  practice  of  conrtB  of  Qeneral  Term,  and  afterwards  for  the 

equity.    People  v.  Security  Life'  Ins,  Court  of  Appeals,  to   scrutinize  all 

Co.,  78  N.  Y.  114;  •.  o.  34  Am.  Bep.  jmioeedings  in  every  case,  and  to  de- 

622.  termine  whether  a  cause  existed  for 

■  Kew  York  Laws  1869,  cb.  SO,  f  I.  the  interference,  and  whether  theta 

*  Attorney-General  v.  North  Amer-  waa  sufficient  reason  for  continuing 

icaLifeInB.Co.,  82  H.Y.  172,183.    It  it;  and  that  the  controlling  question 

ia  pointed  ont  in  the  opinion  that  the  for  decision  in  Buch  case  is.  Are  the 

proceedings  are  not  arbitrary;  that  aBseta  ot  the  corporation  anffldent  to 

there  ia,  flrBt,  the  judgment  of  the  Sxt-  jusUfy  the  belief  that  it  may  continue 

perintendent  of  Insurance,  and  theo  the  busineSB  of  lite  insurance  with 
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these  statutes,  a  receiver  may  be  appointed  on  the  applieation 
of  the  State  Commiationer  of  Inauranee,  or  State  Superintendent 
of  Insurance,  by  wbatever  name  called,  on  his  finding  that 
tbe  assets  of  an  insurance  company  have  fallen  below  a  pre- 
scribed statutory  limit.'  Unless  tbe  goTeraing  statute  enacts 
or  implies  tbe  contrary,  a  receiver  of  an  insurance  company 
may  be  appointed  on  an  application  of  one  of  itt  aiockholdera,  as 
in  the  case  of  other  corporations.' 

g  7220.  CtrcaiDBtances    under   Which    Appointed. — The 

mere  fact  that  tbe  assets  of  an  inaurance  company  bave/oUen 


Mfe^  to  tbe  pDbllcf  In  WiBconein, 
jurisdiction  of  an  action  bjr  a  creditor 
or  a  Btockholder  to  wind  up  the  buai- 
neafl  of  an  insolvent  mutual  insurance 
companv,  and,  as  incidental  thereto, 
to  gnnl  an  injunction  reatraining 
the  continuance  oF  its  buBinesa  and 
tbe  diapoeing  of  ita  property,  and  to 
appoint  a  receiver,  is  conferred  b; 
WiMOnsin  Kevised  Stfttutea,  Bections 
8218,  3219,  nhich  apply  to  mutual  as 
well  as  other  insuranco  companii^s. 
Be  Oahkoeh  Uut.  Fire  Ins.  Cki.,  77 
Wis.  S66;  t.  c.  2  U  £.  A.  273;  4S 
K.  W.  Bep.  441. 

'  Hidb,  hf  the  Connecticut  Statute 
lSTS,pagel2,  the  Inanrance  Commis- 
Boner,  on  finding  that  the  asaets  of 
any  life  insnrsnce  company  of  Uiat 
State  are  leea  than  three-fourths  of 
its  liabilities,  is  to  apply  to  the  Su- 
perior Oourt  tor  the  appointment  of 
a  receiver  and  tbe  annulling  of  ita 
idiarUr.  It  is  no  answer  to  a  petition 
for  this  purpose  that  the  respond' 
entB  had,  by  legislative  permission, 
tnmBferred  all  their  assets  to  another 
company,  which  had  assumed  all 
tbdr  liabilities,  so  long  as  tbe  holders 
of  their  pobciea  had  not  assented  to 
tbe  arrangement.  Btedman  v.  Amer- 
ican Hnt.  Life  Ins.  Ck>.,  tf  Oonn.  877. 

'  AnU,  5  6878.  Thus,  under  the 
prorinione  of  tbe  Revised  Statutes  of 
Mew  York  relating  to  proceedings  by 


and  against  corporations  (3  Bev.  Stat. 
N.  Y.,  46S,  4  89,  e(  ttq.),  on  applica- 
tion may  be  made  by  a  stockholder, 
without  the  intervention  of  the  Attor- 
ney-General, to  restrain  an  ineotvent 
insurance  company  from  ezercisin); 
ita  coiporat«  rights  and  franchises, 
and  for  the  appointment  of  a  receiver. 
Osgood  V.  Haguire,  61  N.  Y.  624.  The 
court  say  that  "  tbe  practice  and  de- 
dsions  are  in  accordance  with  this 
view  ot  the  law:  Mann  v.  Pents,  2 
Sandf.  Ch.  (H.  Y.)  257:  Be  Franklin 
Bank,  1  Paige  (N.  Y.),  86;  Hill  g. 
Nautilus  Ins.  Co.,  4  Sondf.  Ch.  (N.  Y.} 
677,580;  Verplank  o.  Mercantile  Ins. 
Co.,  1  Edw.  Ch.  {N.  Y.)  46;  i.  c.  2 
Paige  (N.Y.),  438."  Effect  of  a  Uatvie 
avoiding  Irani/er*  after  petition  for 
recHvtr:  Sands  «.  Hill,  55  N.  Y.  18. 
Slatva  of  ehectt  given  to  lellU  Iciiet 
prior  to  ofpointmenl  of  reoeiver:  Mer- 
rill V.  Anderson,  ID  Hun  (N.  Y.),  604. 
Beduction  of  contracts  of  life  insui- 
ance  in  place  of  winding  np,  under 
English  BtatDte,  — see  Stat.  33  &  34 
Vict.,  cb.  61,  }  22.  This  sUtute  in- 
cludea  mutwU  life  insurance  com- 
panies: Be  Great  Britain  Hat.  Life 
Ins.  Soo.,  16  Ch.  Div.  246;  Lind. 
Comp.  Law  (6tb  ed.),  p.  S36;  Be 
Great  Britain  Mut.  Life  Ins.  Soc,  19 
Ch.  Div.  89;  s.  g.  affirmed,  SO  Ch. 
Div.  362. 
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beltm  (hi  itatutory  limit,  so  that  it  is  prohibited  from  continu- 
ing its  business,  does  not,  under  all  statntor;  systems,  demand 
the  appointment  of  a  receiver;  but,  iu  the  absence  of  special 
oircumstanees  requiring  such  an  appointment,  the  directors 
may  wind  ap  the  affairs  of  the  company,  reinsure  its  risks, 
and  go  out  of  bnsiness;  and  it  may  go  out  of  business  with- 
out the  interference  of  a  court  of  equify  by  such  an  appoint- 
ment.' The  governing  principle  applicable  to  such  cases  is, 
that  the  mere  fact  oj  inaolomey  does  not  require  the  appoint* 
ment  of  a  receiver,  unless  it  appears  that  prejudice  will  en- 
sue to  parties  in  interest  from  allowing  the  affairs  of  the 
corporation  to  remain  in  the  hands  of  its  directors,  to  b« 
wonnd  up  by  them.*  Some  of  the  statutes  confer  upon  the 
court  superintending  the  administration,  through  its  receiver, 
power  to  direct  the  receiver  to  continue  tht  biuineaa.  Under 
such  a  statute,*  the  court  will  not  make  such  a  direction,  where 
it  is  apparent  that  very  few  of  the  policy-holders  will,  in  fact, 
pay  any  future  premiums.*  When  an  application  is  made  by 
the  Attorney-General,  under  the  New  York  statute  for  the 
appointment  of  a  receiver  to  wind  up  a  life  iusuranoe  com- 
pany, the  question  for  decision  is  said  to  be,  whether  the 
assets  of  the  corporation  are  sufficient  to  justify  the  belief 
that  it  may  continue  the  baeiness  of  life  insuratice  with  safety 
to  the  public;  and  where  it  appeared,  from  the  evidence  ad- 
duced upon  such  an  application,  that  the  assets  of  the  company 

>  Stmt  «.  Citixena'  Fin  Iiu,  Co.,  inanruice  companj  pnrauaiit  to  the 

29  N.  J.  Eq.  22.  provisions  oi  New  Tork  Lftwfl,  isa9, 

*  Bee  Itawnile;  •.  Trenton  Hut.  chapter  902,  relate  only  to  those  speci- 

&C.  Ihb.  Co.,  9  N.  3.  Eq.  347.    Bo.  oa  fled  in  eection  8,  of  the  act,  and  ter- 

to  a  railroad  company,  see  Union  minate  vdth  hia  report,  unlesa  such 

Trust  Co.  e.  St.  Louis  dta.  B.  Co., 4  dnCieaarecontinnedbf  thecanrt;aiul 

Dill.  (TT.  S.)  114.    Under  some  statu-  the  eompetitation  which  is  to  be  paid 

torjr  schemesi  ocdtortei  are  also  ap-  must  be  fixed  by  the  court,  and  ia  not 

pointed,  presumably  for  the  purpose  tmder  the  control  of   tli«  receiver, 

of    invesligating,    on    msthemaiical  Superintendent  ol  Insurance,  orftcb- 

Unes,  thea&airs  of  the  company,  and  nary.    Be  North  American  Lite  Ina. 

ascertaining  how  much  it  will  take  to  Co.,  6G  How.  Pr.  (N.  Y.)  466. 

restore  It  to  a  safe  baelB,  and  whether  *  New  York  Stat.  13W,  p.  S02. 

or  not  It  can  go  on.    The  duties  o(  an  *  People  t.  Atlantic  Mut.  Life  las. 

actuary  appcnnted  by  a  recover  of  an  Oo.,  IS  Hun  CN.  Y,),  84. 
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were  less  than  the  amoant  of  the  valaes  of  the  outstandiDg 
policies  by  atioat  one-tenth  of  that  amoant;  that  the  capital 
was  entirely  sank;  that  the  assets  were  of  a  kind  not  readily 
convertible  or  available;  that  a  portion  of  the  assets  had  been 
kept  as  a  cash  deposit  with  a  private  banker  who  was  an  offi- 
cer of  the  company,  withoDt  any  agreement  as  to  interest,  and 
withoat  secarity  against  losses;  that  the  trastees  were  not  in 
the  practice  of  holding  regular  meetings,  or  of  sapervisiog 
the  affairs  of  the  company ;  that  dividends  were  paid  withoat 
a  regular  meeting  or  vote  of  the  board  of  trastees,  when  there 
had  been  lotaea  and  depreciation  iu  the  value  of  the  assets,  and 
when  it  was  impossible  to  know  whether  or  not  the  capital 
had  been  impaired; — it  was  held  that  there  was  sufficient 
eaose  for  interference,  and  that  an  order  granting  a  receiver, 
and  enjoining  the  company  from  the  further  prosecution  of 
its  husineas,  wonld  not  be  reversed;  but  that  a  clause  in  the 
Older  dissolving  the  corporation  itself,  was  improper.' 

{  7221.  Appointment  at  the  Salt  of  Jndgment  Creditors. 

Receivers  of  insolvent  insurance  companies  may  be  appointed 
of  the  tuit  of  judgment  erediior 9,  unless  the  statutory  system  by 
which  sach  companies  are  governed,  enacts  ow  implies  some 
other  mode  of  winding  them  up  and  of  satisfying  the  demands 
of  their  creditors  and  policy-holders.  In  New  York,  an  insol- 
vent mutual  insnnmce  company  could  be  wound  up  by  means 
of  a  receiver,  appointed  at  the  suit  of  a  judgment  creditor, 
under  the  provisions  of  the  Revised  Statutes  authorizing  the 
property  of  insolvent  corporations  so  to  be  sequestrated.  But 
it  was  held  necessary  to  pursue  the  provisions  of  the  statute 
strictly;  and  tlierefore,  before  the  court  could  lawfully  order 
■equestiatiou  and  appoint  a  receiver,  it  must  have  a  petition 
before  it  from  a  judgment  creditor,  or  his  legal  representa- 
tives, setting  forth  the  due  recovery  of  a  judgment  in  a 
court  of  law  or  of  a  decree  in  equity,  with  the  due  return  of 
an  execntion  issued  thereon,  unsatisfied  in  whole  or  in  part. 
Thia  was  esBential  to  confer  upon  the  court  the  slightest  power 


>  Feople  *.  A.tlmtic  Unt  Ufe  Iu.  Co.,  74  N.  Y.  177. 
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or  authority  to  proceed  in  the  case.'  The  court  pursued  this 
doctrine  to  an  untenahle  degree  of  strictness  and  nicety.  A 
-  petition  signed  by  and  in  the  name  0/  the  attorney  for  the 
judgment  creditor,  was  not  sufficient  to  confer  jurisdiction; 
and  an  erder  made  thereon  for  the  sequestration  of  the  prop- 
erty of  the  corporation  and  the  appointment  of  a  receiver, 
was  unauthorized  and  void.  Nor  could  this  be  cured  by  an 
order  subsequently  made  by  a  judge  at  Special  Term,  grant- 
ing leave  to  ameud  the  petition.  Nor  did  an  amendment,  in 
pursuance  of  such  an  order,  cure  the  defect,  but  it  was  held 
to  be  merely  adding  nuIUty  to  nullity.  The  reason  was,  that 
a  petition  complying  with  the  statute  was  necessary  to  the 
juritdietion  of  the  court  in.  the  first  instance,  and  that  the 
court  could  not  make  any  order  amending  its  process  or  its 
pleadings  until  it  bad  acquired  jurisdiction;  it  could  not 
make  a  void  proceeding  valid  by  an  amendment  in  the  same 
proceeding  or  matter.' 

%  7222.  Appointment  at  tbe  Suit  of  Polic7<taoMen.  —  Un- 
less there  is  a  statutory  scheme  of  procedure  which  displaces 
the  ordinary  jurisdiction  of  equity,  there  is  no  room  to  doubt 
that  a  biU  may  be  filed  by  a  policy-holder,  on  behalf  of  himself 
and  other  policy-holders,  to  procure  the  appointment  of  a  re- 
ceiver; and  upon  such  a  bill,  charging  a  loss  of  the  funds  of 
the  society,  through  the  negligence  of  the  directors,  and  on 
an  answer  and  affidavit  showing  that  the  secretary  had  ab- 
sconded with  part  of  the  funds,  and  that  some  of  the  directors 
were  in  needy  circumstances, —  it  was  held  by  the  English 
Court  of  Appeal  in  Chancery,  in  1854,  that  a  receiver  ought 
to  be  appointed  and  the  society  enjoined  from  the  further 
prosecution  of  its  business.' 

§  7223.  Impeachingr  the  Decree  Appointing  the  Receiver. 

It  seems  very  clear  that  in  such  an  action  the  defendant  oan> 
not,  by  way  of  defense,  impeach  the  validity  of  the  proceed- 

t  Bangs  «.  Mcintosh,  SB  Bub,  ■  Bangs  «.  Hdtotoib,  23  Barb. 
(H.  Y.)  691.  (N.  T.)  691. 

*  Evatu  V.  Coventry,  5  De  Ges,  H.  A  Q.  911. 
6784 


^yGoo'^lc 


sacEiTBRs  OF  UTSUBANCK  C0HPAKIB8.    [6  Thomp,  Corp.  g  7225* 

iugs  appointing  the  receiver  npon  any  groand  lees  than  a 
want  of  jurisdiction  in  the  conrt  to  make  the  appointment.^ 
An  answer  that  the  officers  of  the  company  had  eDtered  into 
a  fraudulent  combination  with  A.  and  B.,  and  procured  the 
institution  by  A.  and  B.  of  the  suit  against  the  company  in 
which  the  receiver  was  appointed,  and  in  which  the  as3eB8> 
ment  sued  for  was  made;  and  that  they  had,  by  fraud,  collu* 
sioD,  improper  admissions,  and  false  testimony,  procured  the 
decree  of  appointment  of  the  receiver  and  the  making  of  the  as- 
sessment,—  baa  been  held  bad  on  this  ground,  and  also  on  the 
further  gronnd  of  failing  to  allege  any  material  facts  cousti- 
tating  the  fraud.* 

§  7224..  Becelver  cannot  Beinsiire  Bisks. — The  receiver 
uf  an  insolvent  insurance  company  will  not  be  authorized  to 
reinsure  its  risks,  and  to  that  end,  to  pay  a  new  premium  out 
of  the  assets  of  the  company;  but  his  proper  course  is  to 
refmid  the  unearned  portion  of  the  premiums  received,  where 
the  assured  are  willing  to  receive  them,  and  let  them  reinsure 
for  themselves,  if  they  see  fit.' 

g  7225.  Cannot  Waive  Stipulations  In  Poltolee. — It  is 
clear  that  a  receiver  cannot  waive  a  stipulation  in  a  policy  of 
insarance  which  the  terms  of  the  policy  prohibit  the  offi- 
cers of  the  company  from  waiving,  —  at  least,  under  a  view 
that  where  such  a  stipulation  in  a  policy  is  valid,  a  waiver  of  it 
by  the  ogUerB  of  the  company  does  not  estop  the  company,  in 
the  face  of  such  a  stipulation.*     Similarly,  it  was  held  by  Chan- 

'  AiOe,  M  6864,  6029.  not  be  bound  by  any  oral  conaent 

*  BoUnd*.  Whitman,  53  Ind.  04.  which  ita  offlcen  may  give  to  a  varia. 

■  Be  Croton  Ins.  Oo.,  S  Barb.  Ch.  tloninthetennaol  theliabilitywhich 

(K.Y.)ftl2.  itboaaaromad.  This  li  what  the  pres- 

'  Evans  «■  Trimonntain  Hat.  lire  ent  CMnpany  has  undertaken  to  do. 
iDfl.  Co.,  9  Allan  (Haai.),  329.  In  a  And,  althot^h  the  case,  upon  tha 
prr  eurwMM  oidnion,  the  court  say;  agreed  facta,  is  one  of  hardahip  to  the 
"We(«nDotBay  thatsmntnalinauT-  plaintiff,  the  mle  of  law  cannot  be 
ftnce  company,  which  wishes  to  pre-  varied  on  that  aoccont,  and  the  re- 
vent  the  poeaiUlity  of  GontrorerBy  aa  ceiver  bad  no  right  to  diepenee  with 
to  the  tenne  of  eapplementary  ^ree-  theee  nilet  and  determine  the  oaae 
menta,  may  not  provide  that  It  will  upon  prindplea  of  equity." 
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cellor  Walworth  that  it  te  the  dnty  of  receivers  of  corpora- 
tions, proceeding  under  the  Revised  Statutes  of  New  York,  to 
ftllow  all  claims  against  the  corporation  which  they  slial)  he 
satisfied  are  legal  and  just;  hut  that  they  should  allow  no 
claim  which  could  not  have  been  the  ground  of  a  recovery 
against  the  corporation,  either  at  law  or  in  equity.*  It  was 
held  by  Assistant  Vice-Chancellor  HoSman  in  1839,  that  a 
receiver  of  a  life  insurance  company  has  no  authority  to  v>aiv« 
a  detect  in  preliminary  proofs  of  loa»,  required  to  be  made  by  a 
policy  of  insurance,  in  order  to  entitle  the  insured  to  the  in- 
demnity thereby  secured.'  It  is  doubtful  whether  this  deci- 
sion ought  to  be  quoted  as  authority  for  such  a  proposition. 
It  was  rendered  at  a  time  when  it  was  the  law  of  New  Tork 
that  even  the  president  of  a  fire  insurance  company  could  not, 
without  special  authority  in  its  charter,  waive  the  full  prelimi- 
nary proofs  df  loss  required  by  its  policies,  but  that  such 
waiver  required  the  action  of  the  board  of  directors,  or  of 
a  committee  of  the  directors  authorized  to  settle  the  claim.' 
This  decision  is  believed  not  to  express  the  modem  law; 
but  that  law  is  believed  to  be  that  such  a  waiver  may 
be  made  by  whatever  officer  of  the  oorporation  acts  as  its 
agent  and  moutb-pieoe  in  corresponding  or  dealing  with 
the  insured  in  reapeot  of  his  proofs  of  loss.  To  the  acts 
and  representations  of  the  agent,  or  to  his  failure  to  act  or 
speak,  the  insured  is  entitled  to  give  credit,  and  he  cannot,  in 
general,  look  beyond  that  agent  or  fish  out  the  board  of  direct- 
ors, which,  in  many  cases,  is  practically  a  non-existent  body, 
committing  all  the  detaile  of  the  busiuesa  to  ministerial  offi- 
cers. More  recently  it  has  been  conceded  that  a  receiver  of  a 
fire  insurance  company,  appointed  under  the  laws  of  New 
York,  has  the  same  right  as  the  company  would  have  had  to 
wotwe  a  clause  of  forfeiture  in  a  policy  of  insurance  founded  on 
the  death  of  the  insurer,  and  to  consent  to  a  continuation  of 
the  policy  after  his  death.* 

>  Attomey-Oensnl «.  Life  Ac  Ins.  ■  Dawes  v.  North  EItst  Ins.  Co.,  7 

Co.,  4  Paige  (N.  Y.),  224.  Cow.  (N.  Y.)  462. 

■  McEvera  v.  Lawreoce,  1   HoQ>  '  Hine  v.  Homestead  Hnlna.  Co., 

(H.  Y.)  172,  175.  29  Hon  (M.  Y.),  M,  85. 
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'  S  7228.  PaTincait  of  Lomw  AGcralngr  Dorinir  'lie  BecelTer- 
■Up. — In  the  case  o{  &  strictly  mtitnalintuTanc«  company,  it  is  to 
b«  kept  in  mind  that  the  policy-holders  are  the  only  mffmbera  of 
the  company,'  and  that,  when  their  policies  expire  by*  their 
own  limitation,  their  holders  ceaae  to  be  members.*  There  is 
no  joint-stock  or  other  common  fund  th&n  sach  aa  accrues 
from  the  payments  of  assessments  laid  against  the  members 
on  the  premium  notes,  which  are  usually  given  by  them  as 
a  Bort  of  mutual  guaranty  fond.  The  contract  of  insurance 
in  such  a  company  is,  in  substance  and  effect,  a  multipartite 
contract  among  all  its  members,  under  which  ea^  one 
agrees  to  pay  such  a  ratable  assessment  laid  by  the  directors 
ai  may  be  necessary  to  provide  a  fund  for  the  payment  of  any 
losses  which  may  accrue  to  any  of  the  members  under  his 
policy  of  insurance.  It  necessarily  follows  that,  wheu  such  a 
company,  by  reason  of  its  inability  to  continue  its  business, 
passes  into  the  hands  of  a  receiver  for  the  purpose  of  a  judi- 
cial winding-up,  this  is  tantamount  to  a  hreaeh  of  this  mul- 
tipartite eoniraet  subsisting  among  its  members.  Unless  there 
is  a  statute,  such  as  is  believed  to  exist  in  some  States,  appli- 
cable to  some  conditions,  allowing  a  receiver,  under  the  order 
of  the  court,  to  continue  the  business  of  the  company,  the 
necessary  effect  of  the  judicial  proceeding  to  wind  up  is  to  can- 
cel and  put  an  end  to  every  one  of  its  contracts  of  insurance, 
and  to  leave  the  holders  of  the  policies  entitled,  at  moat,  to 
damage  for  the  breach  of  the  contract  made  by  the  other  mem- 
bers, through  the  corporation,  with  himself.*    The  measure  of 

'  Hfg&tt  ».  Hew  York  Protection  •  ^at  what  the  policy-holder  ia 

Ids,  Co.,  21    H.  T.  SS.    This  U,  in  entitled  to  maf  be  placed  on  the  foot- 

BOme   cssea,    declared    hy    statute,  ing  of  damaget  for  the  breach  of  (ke 

though  tumeceeaary,    Tbne,  a  Btatate  cordraet  embodied  in  his  policy,  ia  not 

of  Sew  Jersey  (Pnb.  Laws  N.  J.  1863,  a  fantastic    conception,  will  appear 

p.  39G),  enacts,  "  that  all  persona  who  from  an  opiiuon  of  the  Coart  of  Ap- 

■ball  inaure  in  or  with  the  corpora-  peala  o(  New  York,  written  hy  Earl, 

tion,  shall,  while  they  continoeeo  in-  J.,  in  which  he  said:    "The  com- 

Bured,  be  deemed  and  taken  u  mem-  pany  \r  the  creature  of  statute,  and  its 

beiB  ol  said  corporation."  mode  ol  action  (or  the  protection  of 

■  Mayer  v.  Attomey.Qeiieral,    3S  the   poUcy-holders  is  r^nlated    by 

H.  ].  Eq.  U6.  statute.    From    the    nature    of  the 
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danu^es  for  the  breach  of  this  contract  is  called  the  surrender 
vaiue  of  the  policy.'  It  is  a  necessary  conclusion  from  this 
that  sach  a  judiciul  sequestration  of  the  assets  of  the  corpora- 
tion CermtTiatej  its  liaJtilityfor  future  loitea,  so  that  the  receiver 
cannot  pay  any  loss  happening  after  the  date  of  the  order 
enjoining  the  company  from  continuing  its  business.* 


CSM,  th«  Agreement  mast  Also  be  Im- 
plied that  it  will  obey  tbe  statute, 
the  law  of  its  creation,  and  of  ita  ex- 
ieteoce;  that  it  will  do  ita  buHineee 
aa  required  by  the  etatate;  that  it 
will  properlj  keep  and  invest  ita 
funds,  and  be  in  a  condition  at  all 
times,  aa  tbe  statute  requires,  to  dis- 
charge all  its  liabilities.  Therefore, 
when  It  violates  the  law,  fails  to  keep 
on  hand  funds  required  by  law,  and 
becomee  insolvent,  discontinoes  bua- 
ineaa,  makes  it  impossible  for  the 
assured  to  pay  premiums,  and  fails  to 
carry  the  policies,  it  lias  broken  ita 
engagements  with  its  policy-holders, 
and  becomee  liable  to  them  on  acoonnt 
of  such  breach.  The  policy-holders 
then  have  a  claim  for  damages,  Just 
as  they  would  have  if,  while  doing 
business,  it  had,  without  Jnst  cause, 
refused  to  receive  the  payment  of 
preminros  and  to  continue  the  pol- 
icies in  life."  People  d.  Security  Life 
Ins.  Co.,  78  N.  Y.  114,  126;  t.  c.  34 
Am.  Bep.  622.  The  learned  judge 
cites,  as  to  the  general  nature  of  the 
contract  of  insurance,  and  the  dam- 
ages accruing  from  ita  breach,  com- 
monly called  the  ittTrender-vahtt, — 
New  York  Life  Ins.  Go.  v.  Statham, 
{•8  n.  B.  24;  Fiacher  t.  Hope  Mut. 
Life  Ins.  Co.,  60  N.  Y.  161 ;  Bell's 
Cose,  L.  B.  g  £q.  706;  Cook's  Case, 
L.R.»Eq.703;  Holdlch's  Case,  L.  R. 
UEq.  72. 

*  Feojdev.  Security  Life  Ins.  Co., 

78  N.  T.  114,  126;  «.  c  34  Am.  Bep. 

622;  Taylor  D.  North  Star  Mut.  Ins. 

Oo. ,  46  Minn.  198,  200 ;  *.  e.  48  N.  W. 
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Rep.  772;  Garr  v.  Union  Mat  Fire 
Ins.  Co.,  33  Mo.  App.  291  (under  a 
statute) , 

■  Taylor  «.  Nortii  Star  Mut.  Ine. 
Co.,  46  Minn.  198,  200;  i.  c.  48  N.  W. 
Bep.  772;  Com.  v.  Massochnaetta 
Mut.  Ins.  Co.,  119  Mass.  61 ;  Hayer 
V.  Attorney-Oeneral,  32  N.  J.  Eq.  816, 
824.  Aatstnte  ol  Missoiiri  enacts  as 
follows:  "Unless,  under  the  pro- 
visions  of  this  chapter,  reinanrauce 
of  a  dissolved  company  is  effected  and 
its  assets  conveyed  to  the  reinsuring 
company,  the  Superintendent  of  the 
Insurance  department,  under  the 
direction  of  said  court,  shall  apply 
the  sums  realised  from  the  assete  of 
such  dissolved  company:  .... 
fonrlMy,  to  the  payment  of  the  debts 
and  claims  allowed  against  such  com- 
pany, and  the  unearned  premiuma 
and  the  surrender -values  of  its 
policies,  in  proportion  to  th^  re- 
spective amounts."  Rev.  Stats.  Mo. 
1879,  4  6047;  IbH.  18S9,  f  6948. 
Under  this  Btatut«  it  is  held  that 
"  when  a  mntnal  Are  insnrance  com- 
pany is  dissolved,  the  claimants  of 
unearned  premiums  and  of  the  sur- 
render-values of  policies  stand  on  an 
equal  footing  with  general  creditors 
whose  claims  have  been  duly  allowed ; 
and  that  a  judicial  order  directing 
payment  of  all  the  balance  remaining 
on  hand  to  a  creditor  whose  allowed 
claim  ia  larger  than  such  balance,  ia 
erroneous,  because  contrary  to  the 
statute,  provided  there  are  unearned 
premiums  and  surrender- values  r^ 
n?fli"ing  due  and  unpidd."    Carr  •, 
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g  7227.  BeeelTer*B  Right  of  Action  on  s  Oaarsntj  where 
One  life  Insurance  CompiuiT  Atworba  Another  and  Beinsorea 
its  Bisks.  —  In  an  infamous  transaction,  which  took  place  in 
the  State  of  New  York,  one  life  insurance  conipan7  abBorbed 
another,  in  the  customary  manner  of  purchasing,  through  its 
own  officers,  a  majority  of  the  shares  of  the  victim  company, 
and  then  putting  its  own  men  in  as  directors  of  that  company. 
In  carrying  out  the  scheme,  certain  individuals,  interested  in 
the  dominant  company,  executed  a  written  guaranty  that  the 
dominant  company  would  carry  out  the  contrfacts  of  the  victim 
company.  It  was  held  that  the  effect  of  this  agreement  was 
not  to  guarantee  the  future  solvency  of  the  victim  company 
against  losses  from  misfortune,  errors  of  judgment,  or  muta- 
tions of  business,  or  of  markets,  under  all  circumstances;  but 
that  it  was  the  duty  of  the  new  managers  of  the  victim  com- 
pany to  keep  intact  its  reserve,  and  when  they,  in  point  of 
fact,  used  this  reserve  to  repay  the  money  which  they  had 
borrowed  in  order  to  purchase  these  shares,  thereby  reducing 
its  reserve  below  the  statutory  limit,  the  contract  of  guaranty 
was  broken,  and  the  receiver  of  the  victim  company  might 
maintain  an  action  thereon.'  The  court  proceeded  upon  the 
doctrine  laid  down  in  one  of  its  previous  decisions,  that  the 
contract  of  an  insurance  company  with  its  policy-holders  im- 
plies that  it  will  retain  its  assets  in  its  own  possesBion  and 
continae  its  business;  that  if  it  reinsures  its  risks  and  parts 
with  its  reserve,  its  contract  is  at  once  broken  at  the  option  of 
the  assured;  that  its  policy-holders  are  not  to  be  turned  over 
to  another  company  without  their  consent,  and  are  not  obliged 
to  pay  premiums  to  the  company  whioh  has  parted  with  its 

Uukiii  Mat.  Fire  Ine.  Co.,  S3  Ho.  Id  CMh,  M  well  aa  to  thoM  who  have 

App.  291.    This  view  wu  adopted  b7  gWea  premium  noteo.    Carr  *.  Union 

the  Supreme  Court  of  MinneMta  in  Mat.  Fiie  Ina.  Oo.,  mpra. 
Taylor  ».  North  BUr  Mat.  Ins.  Co.,  >  Maaon  «.  Oronk,  125  H.  T.  4H ; 

46  Minn.  198, 200;  «,  e.  48  N.  W.  Rep.  (.cSSN.Y.  St.  Rep.  809;  28  N.  E. 

772;  aa  Ins.  L.  J.  602.    It  Ib  hetd  la  Bep.  224 ;  30  Ina.  L.  J.  491.  The  par- 

theMiaaonricaae  that  therigbt  to  the  ticular  contract  o(  guarantj  was  cou- 

Bmrendei-valoea  of  polldea  and  to  straed  in  Wise  •.  Morgan,  IS  Daljr 

unearned premlnmi attaohee  to  those  (N.  Y.],  402;  «.  «.  affirmed  without 

who  have  paid  their  entiie  ^eminms  opinion,  103  N.  T.  683. 
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reserve;  and  that  they  are  accordingly  entitled  to  treat  the 
contract  of  insurance  as  broken,  and  to  recover  dami^B  for 
the  breach,  whenever  such  damages  have  in  fact  accrued.^ 

g  7SS)8.  Administration  of  the  Seonrities  Deposited  with 
tbe  Superintendent  of  Insurance.  —  Under  the  statute  laws 
of  most  of  the  States  regulating  the  business  of  insurance 
companies,  aud  especially  that  of  foreign  insurance  com- 
panies, such  companies  are  required  to  make  a  deposit  with 
some  oGBcer  of  the  State,  as  an  additional  guaranty  in  favor 
of  their  policy-holders.  It  baa  been  held,  under  the  statutes 
-of  New  York,  that  a  receiver,  appointed  on  an  application 
of  the  Attomey-Qeneral,  to  wind  up  an  insurance  company  on 
the  ground  of  its  insolvency,  is  not  entitled  to  the  custody  of 
the  securities  deposited  with  tbe  Superintendent  of  Insurance;* 
though,  when  the  Superintendent  of  Insurance  converts  the 
eeonrities  into  money,  under  the  governing  statute,  tbe 
receiver  is  entitled  to  the  money  for  general  administration.* 


*  FM|de  V.  Eminre  Uat.  Life  Ins. 
Co.,  92  N.  Y.  105. 

■  Rugglei  t.  Chspmaa,  69  N.  T. 
103;  affirming  t.  e.  1  Hun  (N.  Y.), 
321;  People  *.  OhapmMi,  94  N.  T, 
557 ;  Re  Guardiui  Hut.  life  Ina.  Co., 
74  N.  Y.  617;  affirmiiiK  i.  e.  13  Hun 
(N,  Y.),  115.    Compare  onto,  4  3376. 

*  AttoTney-Gtenerale.  Nortli  Amer' 
{cfta  Life  Idb.  Gi.,  89  N.  Y.  S4 :  mod- 
ityiog  i.  c.  26  Hun  (N.  Y.),  294.  In 
New  York  the  etatutea  have  provided 
for  two  classeB  of  inBorance :  one,  by 
polidea  nnregistered,  but  etill  pro- 
tected by  a  depoait  ot  secririties  to 
the  amount  of  (100,000  in  the  insnT- 
ance  department;  the  other,  by  reg- 
istered policies  and  annuity  bonds, 
secured  by  an  additional  depoeit  of 
similar  Becnrities,  to  an  amount  not 
leea  than  (25,000.  Tbe  former,  when 
the  company  ia  found  to  be  in  snob  a 
condition  as  to  be  unsafe  for  the  fur- 
ther transaction  of  iU  business,  ue 
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to  be  distributed  under  a  decree  of 
the  Sapreme  Coort,  made  for  that 
purpose;  while  the  latter  are  to  be 
sold  by  the  Superintendent  of  the 
Insurance  department,  the  proceeds 
of  their  sale  paid  over  to  the  receiver, 
on  his  receipt,  and  applied  by  him 
to  the  satiBfaction  of  the  refpstered 
polidee  and  annuity  bonds,  and  the 
surplus  (Ml  the  debts  owing  by  the 
company.  People  «.  Chapman,  6  Hun 
(N.  Y.).  222.  The  rale  of  the  cases 
first  cited,  that  a  receiver  of  an  insur- 
ance company,  appointed  under  the 
Revised  Statutes,  is  not  entitled  to 
have  transferred  to  him  the  securities 
deposited  by  the  company  with  the 
Superintendent  ot  the  Insurance  de- 
partment,— applies  also  to  a  receiver 
appointed  under  I^wa  1853,  chapter 
463.  Matter  of  Quardian  &c  Life 
Ins.  Co.,  13  Hun  (N.  Y.),  116;  t.  c. 
affirmed,74  N.  Y.  617. 


^yGoo'^lc 


RBCBITEB8  OF  IN8UBAMCB  OOKPAHIBB,     [6  Thomp.  Corp.  g  7331. 

.%  7829.  ProeeedtDBi  where   BeoeiTer  IMsallom  »  OI«lin. 

It  was  laid  down  by  Chancellor  Wtilvorth,  u  the  proper 
practice  in  chancery,  where  the  receiver  of  Bnch  a  company 
disallows  a  claim,  and  referees  are  appointed  in  the  manner 
preacribed  by  the  governing  statute,  to  determine  the  validity 
of  the  claim,  —  for  the  receiver  to  permit  those  for  whose 
benefit  the  defense  against  the  claim  is  made,  —  that  is  to  say, 
the  majbcrt  of  the  premttim  notes  which  will  be  assessable  to  pay 
it,  —  io  managt  the  de/ente,  which  defense  mast,  however,  be 
made  ander  the  direction  of  the  receiver.* 

g  7280.  CompromlBlnK  Claims.  —  The  receiver  of  an  insoU 
vent  insurance  company  may,  upon  application  to  the  court, 
be  authorized  to  compromite  disputed  and  doubtful  elauiu 
against  the  company,  allowing  so  much  of  such  claims  as  he 
may  deem  just  and  equitable.  He  may  also  be  aQthorised,  in 
any  case  where  be  deems  it  expedient  and  for  the  interest  of 
the  creditors  and  stockholders,  to  compromise  with  debtors  of 
the  company  who  are  unable  to  pay  in  full,  upon  the  receipt 
of  such  part  of  what  is  due  from  them  as  he  shall  deem 
reasonable  and  for  the  best  interests  of  the  creditors  and 
stockholders,  under  all  the  circumstances  of  the  case.* 

S  7231.  Prcanlnm  Notes  In  the  Hands  of  Becetver.  —  In 

the  case  of  a  mutual  insurance  company,  the  premium  notes 
given  by  the  policy-holders,  under  the  governing  statute  "  for 
the  better  security  of  its  dealers,"  ttand  in  the  place  of  a  joint 
ttoch,  and  when  a  receiver  is  appointed  by  reason  of  insol* 
Tency,  such  notes  are  available  aa  aaaett  in  his  hands,  subject 
to  the  terms  and  conditions  prescribed  by  the  governing  stat- 
ute.* The  object  of  the  statute  authorizing  the  giving  of  pre- 
mium notes  for  this  purpose  was  to  furnish  a  basis  for  the 
fanainesi  of  the  company, — a  substitute  for  capital  stock,  on 
which  those  dealing  with  it  might  rely  for  their  security.*     A 

*  Attoruflj-General  «.  Ufa  Ac  In^  *  Bee  Bronwer  *.  Appleby,  1  Sandf. 

Oou,  4  PR«e  (S.  Y.),  224.  {R.  T.)  168. 

■  Be  Groton  Ins.  Oo.,  3  B»rb.  Ob.  *  Tluit  inch  aotet  oonstitate  the 

(H.T.)  MS;  onft,  40873.  oompuif'a  capital  stock,   see   Van 
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company,  whose  members  have  given  premium  notes  without 
taking  insurances,  under  such  a  statute,  stands  on  a  different 
footing  from  a  purely  mutual  company,  since  it  does  business 
other  than  insuring  for  its  own  members.  It  follows  that 
such  notes  are  valid  and  enforceable  in  the  hands  of  a  receiver 
of  the  company  after  its  insolvency,  so  far  as  the  security  of 
the  "  dealers  "  requires  it*  It  has  been  held  that  if  premium 
notes  are  given  in  advance,  at  the  outset  of  the  business  of  the 
company,  for  the  better  security  u{  its  dealers,  and  are  renewed 
at  their  maturity,  the  makers  will  he  liable  to  the  receiver  of 
the  company,  in  the  same  manner  as  if  the  occasion  for  their 
use  had  arisen  during  the  currency  of  the  original  note.'  It 
is  no  defense  to  such  a  note  that  the  company  has  failed,  and 
that,  on  an  application  to  it,  subsequently  made,  for  insurances 
for  the  purpose  of  applying  them  on  the  note,  the  company 
declined  to  underwrite  for  the  makers,*  Where  a  premium 
note  had  been  given  for  the  security  of  dealers,  to  a  mutual 
insurance  company,  payable  in  one  year;  and,  while  the  com- 
pany was  running,  the  makers  took  out  insurance  in  the  com- 
pany, on  which  the  premiums  were  more  than  half  the 
amount  of  the  note,  and  paid  the  same  at  the  end  of  the  year; 
and,  instead  of  deducting  the  amount  from  the  premium  note, 
they  renewed  the  latter  by  a  new  note  for  the  whole  amount, 
payable  one  year  after  date,  and  the  company  failed  during 
the  second  year;  —  it  was  held  that  they  were  liable  for  the 
whole  of  the  second  note,  and  could  not  claim  a  deduction  for 
the  premiums  incurred  during  the  first  year.*  The  maker  of 
such  a  note  is  entitled  to  have  deducted  from  it  all  the  pre- 
miums earned  against  him  by  the  company  while  the  com- 
pany is  running  or  is  paying  the  amount  of  such  premiums. 
He  is  not  liable  for  such  premiums  in  addition  to  the  amount 

Buren  «.  OheuDEO  Ac  Ina.  Co.,  12  *  Hods  v.  Folger,  1  Sandf.  (N.  7.) 

Barb.  (N.  Y.)  671;  with  which  com-  177;  Howard  p.  HincUey  ftc  Iron 

pare  Shaagh&easjr  •.  Bensselaer  Ins.  Co.,  64  Me.  93;  Maine  Mut.  Ina,  Co. 

Co.,  21  Barb.  (N.  Y.)  606,  609.    That  v.  Blunt,  64  Me.  95.    See  DerniBmes 

Buch  notes  an  to  be  dealt  vitb  by  tba  ••  Merchants'  Ins.  Co.,  1  N,  Y.  371. 

IT  jnat  as  by  the  company,  —see  •  Hone  o.  Folfter,  tupra. 

X  Ids.  Oo.  v.  Moore,  84  111.  675.  '  Hone  s.  Ballia,  1  SaodL  (N.  Y.) 


*  Howard  V.  Palmer,  64  Me.  86.  161. 
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of  his  subscription  note.*  However,  where  premium  notea 
were  thus  taken  in  advance,  but  subsequently  to  the  oi^aniza* 
tion  of  a  mutual  insurance  company,  it  was  beld  to  be  a  quea> 
tion  of  fact,  to  be  determined  by  the  character  of  the  notes,  or 
by  other  evidence,  wbetber  they  were  given  under  that  clause 
of  the  company's  charter  which  provided  for  forming  a  secur- 
ity for  dealers,  or  whether  they  were  given  for  the  premiums 
in  advance  on  insurances  procured  by  their  makers  in  the 
usual  coarse  of  business,* 

S  TSffiL  ForOker  of  Premlom  Notes.  —  Such  a  note,  being 
for  the  secnrity  of  third  persons  dealing  with  the  company,  is, 
in  the  event  of  the  insolvency  of  the  company,  valid  in  the 
hands  of  it8  receiver,  for  its  whole  face  value,  although  the 
premiums  on  insurances  actually  received  by  the  maker  may 
have  amounted  to  no  more  than  a  part  of  it;*  therefore,  if 
premiums  have  been  paid  by  members  for  risks  at  the  time  of 
taking  insurance  in  the  company,  such  premiums  canuot  be 
deducted  from  such  a  note.*  As  the  note  is  valid  by  force  of 
the  statute  autborizing  it  to  be  taken,  it  seems  that  a  partial 
failure  of  consideration  cannot  be  set  up  to  defeat  recovery  for 
its  fall  amount.*  "Somewhat  analogous  to  the  principle  already 
considered  with  reference  to  the  inability  of  subscribers  to  the 
capital  stock  of  a  corporation  to  plead  fraud,  or  want  or  failure 
of  consideration,  after  the  rights  of  creditors  of  the  corpora- 
tion have  supervened,*  it  has  been  reasoned  that,  if  a  considera- 
tion is  necessary,  the  concurrence  of  others,  in  giving  similar 
notes  for  the  purpose  of  giving  credit  to  the  company  in  pur- 
snance  of  an  agreement  entered  into  by  all  the  makers,  the 
contemplated  advant^es  of  insurance  in  such  company,  and 
the  compensation,  authorized  to  be  paid  to  the  makers,  on  such 
an  amount  as  the  note  should  exceed  the  premiums  of  insur- 

>  HeidimDta'    Unt.    Ins.    Oo.  «•  *  Howard  e.HincUej'&c.  Iron  Co., 

Leeds,  1  8«iidi.  (N.  T.)  183.  64  Me.  93. 

*  Hercbmnta'  Hat.  Ins.  Oik  «.  Bey,  *  Deralsmea  •.  Merchanta'    HuL 

1  ftmdt  (N.  Y.>  184.  Ina.  Oo.,  1  H.  Y.  871. 

'  Denismea  «.  Merchants'  Hot.  ■  Ante,  i  14S8,  tt  itg. 
Iiw.Co.,lN.Y.871. 

6743 


^an/GoC^lc 


6  Thomp.  Corp.  |  7233.]    rbcbivbrs  op  cosPOBATioira. 

sDce  actually  taken,  —  conatitnte  a  aafficient  consideration  to 
uphold  it.'  Nor  is  it  any  defense  to  ench  a  note  that  no  inaur- 
anoe  haa  been  effected  under  the  open  policiea  for  wliich  the 
notes  in  question  were  given,  nor  that  the  company  has 
become  insolvent.*  Ae  such  a  note  is  a  valid  security  in  the 
hands  of  the  company,  it  may  be  irmtaferred  to  a  party  who 
has  insured  in  the  oompany,  in  settling  his  claim  for  a  loss.* 
Nor  is  a  resolation  of  the  board  of  directors  necessary  to 
aothorize  the  president  of  the  company  to  make  such  a  trans- 
fer, where  he  is  authorized  by  the  by-laws  to  make  contracts 
and  to  prosecute  the  ordinary  buaineaa  of  the  company.*  If 
the  note  is  made  payable  to  the  maker's  own  order,  and  is  not 
indorsed  by  him,  it  is  none  the  less  available  as  a  security  in 
the  hands  of  the  company,  and  a  court  of  equity  will  compel 
its  indorsement  by  the  maker;  and  if  it  is  wrongfully  with- 
drawn from  the  company,  its  amount  may  be  recovered  in 
trover  by  the  company,  or  by  a  receiver  of  its  assets.*  Sach 
a  note  cannot  be  given  up  to  the  maker  without  consideration, 
by  the  board  of  trustees  of  the  company,  any  more  than  a 
stockholder  of  the  company  can  be  released  by  its  trustees;* 
and  if  so  given  up,  the  receiver  may  sue  and  recover  it  from 
the  maker.' 

g  7233.  Asseeslnff  the   Premium   Kotes.-^  Statutes    exist 

in  several  of  the  Statea,  authorizing  the  receivers  of  insolvent 

'  Deraismes    «.  Herchanta'  Hnt.  the    oompanj    beyond    the    lanud 

Ins.  Oo.,  lupra.    SnbflUntlaUy  to  the  jMvmiunu,  and  is  under  no  obligation 

Bamee&ect  is  Howard  «.  Palmar,  64  to  insure  to  the  amonnt  named  in  the 

Me.  86.  policy,  or  to  any  amount,  but  may 

■  Howard  •.  Palmer,  64  Ue.  87 ;  rescind  the  contract  at  any  time  on 

diitinguiahing    Pendergast   «.  Com-  paying  the  premiums, 

merdal    Hut.    Lu.    Co.,    IS    Gray  *  HowUad  v.  Myer,  8  N.  Y.  SOO. 

(Mass.),  257,  on  the  ground  that  the  See  also  White  e.  Halght,  16  N.  Y. 

notes    in  qnestion   were  something  310;  Fumisi  f^  Gilchrist,  1  Bandf. 

more  than  a  note  giyen  by  the  aa-  (N,  Y.)  53. 

Rured  against  Us  own  open  policy.  *  Ibid. 

The  practice  of  giving  premium  notes  '  Brouwer  *,  Hill,  1  Bandf.  (N.  Y.) 

OB  open  foiieitM  of  insuranoe  is  ex-  629. 

plained  in  Brouwer  «.  Hill,  1  Sandf.  *  As  to  release  of  stoeUudders,  see 

(N.  Y.)  629,  where  it  held  that  the  (ml«,  4 1511,  d  nq. 

maker  of  such  a  note  is  not  liable  to  '  Brouwer  v.  Hill,  lupro. 
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mataal  inBaranee  companies  to  Is;  asseaements  upon  the 
premium  notea  given  by  the  members,  so  far  as  may  be  nec- 
essary to  raise  money  to  liquidate  the  obligations  of  the 
company.  Wbeie  tbeae  statutes  exist,  the  power  to  lay  such 
an  assessment  ia  regarded  as  springing  from  the  statute,  and 
the  receiver,  in  making  them,  acts  miniiterialiy  in  -virtue  of 
hie  statntory  aa^ority,  and  not  in  virtue  of  an  order  of  the 
court;*  though,  in  view  of  what  has  preceded  in  another  title,* 
it  can  hardly  be  doubted  that  a  court  of  equity  possesses  the 
inlierent  power  to  order  sach  aesesamenta,  and  to  authorize 
the  receiver  to  enforce  them  by  suitable  actions;  and  it  bas 
even  been  held  tbat,  in  the  absence  of  statutory  authorization, 
the  receiver  of  such  a  company  can  make  such  assessments 
for  the  purpose  of  raising  money  to  meet  its  obligations.* 
These  statutes  have  been  generally  construed  as  putting  the 
receiver  *n  tAtf  place  of  th«  directors,  and  vesting  him  with 
their  rights  and  powers;  so  tbat  he  may  collect  of  the  mem- 
bers upon  their  premiam  notes  whatever  amount  the  directors 
might  have  collected,  and  upon  the  same  principle,  and  in 
the  same  manner.*  On  the  other  hand,  the  proceedings  of 
the  receiver  in  making  assessments  are  of  no  greater  force 


*  HacUeinv.  Bacon,  67  Hich.  834;  oorpoTBtimi,  tobeexgndasdinaim- 
Riugell  tp.  Berry,  SI  lOch.  287 ;  SsDdi  scribed  mBimer  and  upon  a  particular 
».  SandsB,  S8  N.  T.  416;  Jm^sod  «.  state  of  facU;  and  that,  like  all  cases 
Boberta,  SI  N.  Y.  8M;  Lawrence  o[d«legat«dautiioritj'und«raitatDt« 
».  HcCreadr,  S  Bosw.  (H.  Y.l  829 ;  affecting  liberty  or  propertr,  tbe  pre- 
Berry  e.  Brett,  6  BoBW.  (N.  Y.)  627;  acribedbrmforobtaiuinfcjuriwlMtion 
Bangs  •.  Gray,  12  N.  Y.  477;  rerer^  of  tbe  person  and  the  sabject-matter 
ing  s.o.lSBnrb.CH.  Y.)a»4;  Sands  most  ha  strictly  pnrKwd.  Bangs*. 
•.  Sweet,  44  Barb.  (S.  Y.)  108;  Uclntosh,  28  Barb.  (N.  Y.)  fi»l. 
Thomas  «..  Whallon,  81  Barb.  {N.  Y.)  •  Anie,  5  8537,  et  uq,;  S  8567,  el  «?. 
171;  WiUiams  «.  Babooek,  2S  Barb.  i  Embree  t.  Shideler,  S6Ind.  423; 
CS.  y.)  109 ;  Shanghnessy  •.  Eenese-  approved  in  Kppecanoe  Township  v. 
lav  Inc.  Co.,  21  Barb.  <N.  Y.)  606.  Manlove,  38  Ind.  249. 
It  is  reasoned,  in  one  of  these  cases,  <  ghaughneny  v.  Rensselaer  Iss. 
that  the  pwriBMoa  of  the  Revised  Oo,^  21  Barb.  CN.  Y.)  606,  608;  "Will- 


is o*  Haw  Ym*  aotiioriaiiig  the  iams  ,.  Babcock,  25  Barb.  (N.  Y.) 
property  tA  an  inaotront  eorporatkm  109 ;  and  other  cases  firm  above  dted ; 
to  be  sequestrated  and  a  reoeiTer  Embree  v.  Shideler,  36  Ind.  423,  429; 
tbai«af  to  bs  appointed,  embody  a  iMaas  Ina.  Oo.  ».  Moore,  84  111.  676. 
special  delc^tion  of  power  over  mA 
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than  the  aame  act  vould  have  posaoBaed  if  done  by  the  board 
of  directora;'  and  where  he  makes  an  application  to  the 
court,  under  a  statute  requiring  thia  to  be  done,  and  aecurea 
the  approval  of  the  court,  this,  it  has  been  held,  operates  no 
further  than  to  place  his  act  in  the  aame  position  which  an 
aasessment  by  the  directora  would  have  occupied.*  This  being 
the  case,  such  an  assessment  is  not  conclusive  upon  the  policy- 
holdera  who  have  been  assessed,  of  its  necessity  or  validity.* 

g  7234.  Necessity  of  Assessment.  —  While  the  receiver  of  a 
mutual  insurance  company  is  regarded  as  standing  in  the 
place  of  its  directors  in  respect  of  the  power  to  make  and  en- 
force Buch  assessments,  yet  he  can  no  more  bring  actions  upon 
the  premium  notes  deposited  by  the  members,  and  recover  the 
whole  amount  of  those  notes,  without  making  assessments, 
than  the  directors  could,  if  the  company  were  a  going  concern.* 
The  reason  is,  that  the  receiver  has  no  right  to  raise,  by  thia 
means,  any  more  money  than  is  actually  needed  to  liquidate 
the  obligations  of  the  company.*  This  rule  is  analogous  to 
that  relating  to  actions  by  the  eorporalion  against  its  share- 
holders to  recover  the  unpaid  balances  on  their  share  sub- 
scriptions, under  which,  as  already  seen,  a  valid  assessment 
by  the  directors  must  precede  the  bringing  of  an  action.* 
Here,  as  in  the  case  of  the  assessment  of  stockholders,  an  as- 
tetsmmit  and  notice  are  essential  conditions,  both  in  respect  to 
the  amount  to  be  paid  and  the  time  of  payment;  and  until 
these  are  shown,  no  breach  on  the  part  of  the  maker  of  the 
note  is  established.  If  there  is  no  allegation  or  proof  of  such 
an  assessment  and  notice,  in  an  action  by  the  receiver,  on 
such  a  note,  the  plaintiff  should  be  non-suited.'  Such  an  ac- 
tion cannot  be  sustained  where  the  complaint  shows  on  its  face 

■  Bang!  V.  Duckin&eld,  18  N.  T.  i^  s.  Medbur?,  19  N,  Y,82;  UbdIotb 

6!I2.  >.  Burger,  3S  lod.  211. 

»  Ibid.  *Jn(e,  443538,3542.    *  AnU.iUOZ. 

*  Ibid.  '  WilliamB  t>.    Babcock,    26  Barb. 

*  Shaugbneasf  «.  Renaselaer  Ins.  (N.  T.)  109,  See  bIbo  Derendorf  if. 
Co.,  21  Barb.  (N,  Y.)  G05,  609;  Will-  Beardaley,  23  Barb.  (N.  Y.)  868; 
iame  v.  Babcock,  25  Barb.  (N.  Y.)  109 ;  Bang>  «.  Mclntosli,  23  Barb.  (N.  Y.) 
Embree  v.  Shidekr,  36  Ind.  423 ;  SaT-  691. 
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that  ndther  the  receiver  nor  the  court  to  which  ho  reports  his 
action,  bos  examined  and  determined  upon  the  validity  of  the 
clumB  ftgainst  the  company,  for  the  payment  of  which  the 
aiEewment  is  made.^  On  principles  already  stated,  the  ap- 
pointment of  tlie  receiver,  when  made  hy  a  court  or  authority 
of  competent  jurisdiction,  will  be  binding  upon  the  makers 
ol  premiam  notea.'  But  such  an  appointment  does  cot  de- 
teimine  the  necessity  of  an  assessment,  nor  involve  an  adjudi- 
cation of  their  liability  on  the  notes,*  The  insolvency  of  the 
company  does  not  enable  the  receiver  to  prosecute  actions  on 
the  premium  notes,  under  circumstances  in  which  the  com< 
pany  could  not  bave  maintained  such  an  action,  nor  to  any 
greater  ftmount.*  An  order  of  court,  directing  the  receiver 
to  "  prosecute  and  collect  the  whole  amount  unpaid  on  the  de- 
posit and  .preniiam  notes,  by  any  and  all  legal  and  proper 
ways  and  means,"  will  not  authorize  him  to  sue  without  first 
making  an  assessment,  inasmuch  as  "  the  amount  unpaid  "  on 
«  note  can  only  be  determined  by  an  assessment,* 

S  723S.  ClTcumBtanoes  under  Wbicta  Snch  Asaesaments 
mar  be  Made. — The  circumstances  under  which  a  receiver 
may  make  auch  assessments  are  governed  by  the  contract 
embodied  in  the  premium  notes  themselves,  of  which  coutract 
the  statute  under  which  the  notes  are  given  is  a  necessary 
part.  If  the  notes  are,  by  their  terms,  assessable  only  to  raise 
money  to  pay  losses,  then,  in  an  action  to  enforce  such  an 
assessment,  it  is  incumbent  upon  the  plaintiff  to  give  somtf 
evidence  that  a  loss  has  taken  place.*  Where  the  company 
itself  sued  to  enforce  such  an  assessment,  it  was  held  that  tlie 
record  of  losses  kept  by  the  company  was  sufficient  evidence, 
prima /acie,  that  the  loss  therein  described  had  occurred;  and 
the  same  rule  has  been  held  applicable  where  such  an  action 
is  brought  by  a  receiver/     Where  the  action  is  brought  by  a 

■  Embree  v.  8bideler,  36  ImL  433,  *  DevetidorE  v.  Beardsle^,  23  Barb. 
591.                                                           (K.  y.)  656. 

■  Uanlove  «.  Burger,  3S  Ind.  211.  *  Jacknii  v.  Roberta,  31  N.  Y.301. 
'  AiUe,  M  8386.  3537,  3638.  '  Ibid.  810;  People'i  Mut.  In«.  Co. 
'  &»T*ge  V.  Hedbai?,  IB  N.  Y.  ffl.     s.  AUen,  10  Gray  (Haas.),  297. 
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TeceiTer,  it  b&s  been  held  that  snob  evidence  of  a  loss,  and  a 
■ettlement  and  allowance  of  the  same,  aa  would  conclude  the 
company  whilst  engaged  in  iti  proper  bnsineaB,  will  be  euffi- 
cient  evidence  to  support  the  action  of  the  receiver/  For 
instance,  a  judgmetU  recovered  against  the  company  npon  a 
loss  is  BufBcient  evidence  of  it.'  It  is  held  to  be  nnnecessary 
to  show  the  partiatiar  lost  for  the  payment  of  which  the  aasese- 
ment  is  made;  but  it  ia  eofficient  if  it  be  abowa  that  losses 
have  occurred  during  the  time  the  defendant's  policy  was  in 
force,  and  that  tbe  defendant's  note  has  been  assessed  to  meet 
them.*  An  aasessment  may  be  made  by  a  receiver  npon  a 
premium  note  to  raise  money  to  pay  losses  happening  to 
members  who  have  been  insured  for  a  eaah  premiuvi,  payable 
in  advance.*  Where  it  appears  to  tbe  receiver  that  all  the 
notes  are  properly  chargeable,  to  the  fall  extent  of  their  face 
value,  a  general  assessment  upon  all  of  tbem,  without  regard 
to  claases,  to  their  full  amount,  ia  unobjectionabl&*  It  is 
reasoned  that  all  the  notes  of  a  mutual  inaurance  company 
constitute  its  capital,  whether  in  one  department  or  another; 
00  that  if  tbe  necessity  exists,  resort  may  be  had  to  the  entire 
fund.*  If  such  a  company  divides  its  applications  for  inaur- 
ance into  three  classes,  one  of  which  is  the  "hazardous 
department,"  and  a  premium  note  is  in  that  department,  the 
maker  of  the  note  is  first  liable  to  contribute  for  losses  in  that 
department;  but  if  the  losaea  do  not  exhaust  his  note,  what 
is  left  unexhausted  is  applicable  to  the  payment  of  losses  in 
the  other  departments  during  the  running  of  the  policy.*  The 
assessment  must  be  upon  the  notes  of  all  those  who  were 
members  of  the  company  at  the  time  of  the  losset,  whether  they 
had  been  members  for  a  longer  or  a  shorter  time.  It  the 
directors  omit  any  persona  liable  to  be  assessed,  or  include  the 
amount  of  previous  aaaessments^  from  the  payment  of  which 
the  parties  oasussed  have  been  released,  the  aasessment  will  be 

>  JackMB  «,   Boberti,  81  H.  T.  (N.  T.)  177;  JaokKMi  «.  Boberta,  31 

801.  N.  T.  304, 813. 

•Ibid.  •Suutav.Saadefi.ZSH.Y.lig^ 

•Ibid.  *Ibid. 

*  White  w.  Haven*,  2D  How.  Be.  *  Ibid. 
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invalid.*  "A  member  of  a  niutoal  iosaraace  company  ia  not 
liable  to  assessments  upon  hie  premium  note  to  meet  de&- 
eienciea  of  means  arising  from  a  failure  to  collect  of  other 
■otveut  membeTB.  When  a  member  has  paid  towards  anj 
loss  or  expenses,  in  proportion  to  the  amount  which  his  de- 
posit  note  bears  to  the  other  deposit  notes,  legally  assessable, 
his  liability  to  assessment  in  respect  to  such  loss  or  ex- 
penses 18  discharged.  He  cannot  be  assessed  beyond  such 
proportion,  without  a  violation  of  the  charter  of  the  corpora* 
tion;  and  no  such  assessment,  either  by  the  directors  or  by  a 
receiver  duly  appointed  by  the  court  upon  such  corporation 
becoming  insolvent,  can  be  upheld.  A  receiver  of  an  insol- 
vent mutual  insurance  company  cannot  legally  assess  any 
person  insured  therein,  beyond  his  proportion  of  the  loffses; 
and  be  is  bound  to  allow  toward  the  proportion  of  membert 
what  they  have  paid  on  former  assessmeata  for  the  same 
losses,  etc.,  wbetiier  void  or  valid."  *  "  The  amount  of  claims 
vhich  the  receiver  or  the  court  will  allow  as  Just  demands 
against  the  company,  together  with  any  indebtedness  pre* 
vionsly  allowed  by  the  directors  of  the  company,  aa  shown  by 
their  books,  must  be  ascertained  before  an  assessment  can  be 
made  to  pay  such  indebtedness."  * 

*  Embrae  v.  Shidela-,  SS  Ind.  423,  length  of  tima  anjr  penoa  hu  beaa  a 
4S.  Tb^  receWer  under  the  New  member,  in  determining  tho  amoont 
Tark  sutntM,  and,  It  msj  be  aa-     of  hia  uaesement,  or  in  determining 


i  other  itatntorjr  whether  he  ihall  be  a 

qntama,  prooeeda,  in  making  each  on  If  they  tnuit  to  aiseaa  tha  dvpoait 

Mieaement,  exactly  u  the  directora  notes  of  an?  penona  who  were  mem- 

sbonld  faave  proceeded  if  the  com-  bera  at  the  time  of  the  loss,  and  who 

pony  hod  Hunoined  a  going  concern,  are   liable,  caneeqaently,   for   their 

Hsriog  aacertained  that  the  company  proportion  of  it,  or  If  they  inclnde  in 

ii  tiaUa  for  a  Ion,  and  that  it  has  not  the  asacBament  the  amonnta  of  pre- 

safBdent  funds  to  pay  the  same,  the  vions  aaseesments,  from  the  payment 

dbeetors  are  to  aecerttin  who  wers  of  which  the  parties  aeseBBed  have 

the  members  of  the  company,  at  the  been    released,    the    anessment    is 

time  when   the  loas   occurred;  and  invalid.    Herkimer  County  Mnt.  Ins. 

then  thur  aaseasment  is  to  be  made  Co.  v,  Faller,  14  Barb.  (N.  T.)  873. 

apon  each  such  member,  in  the  pro-  ■  Embree  «.  Sbideler,  S6  Ind.  423, 

portion  which  the    amoant   of  hia  429;  opinion  of  the  court  by  Dow- 

dapont  aote  bears  to  the  amonnt  of  cey,  J. 

dithadepodt  notes.    They  have  no  •  Dowiisa,HainmoQd.4TIiid.I81, 

T^Chi  to  take  into  conaidenitioii  the  XtB. 
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S  7230.  XUTect  of  Assessmenti  by  »  Former  Receiver. — 

Aa  the  action  of  the  receiver,  in  making  an  assessment  under 
the  direction  of  a  statute,  is  ministerial  and  not  judicial,  there 
is  no  ground  for  the  contention  that  an  assessment  by  a 
former  receiver  is  in  the  nature  of  an  adjudication  and  an 
estoppel  against  the  present  assessment.  The  fact  that  a 
former  receiver  has  made  an  assessment  upon  the  same  notes, 
which  assessment  remains  unenforced,  will  not  prevent  his 
successor  from  making  a  new  assessment  for  the  same  pur- 
poses; since  it  is  merely  repeating  the  performance  of  a  con- 
dition precedent  to  a  right  of  action  upon  the  notes  by  the 
receiver,  and  is,  in  no  sense,  a  jadicial  determination  of  a 
controverted  matter.'  In  making  such  an  assessment,  the 
receiver  may  properly  include,  as  a  portion  of  the  amount  to 
be  raised,  an  unpaid  balance  under  former  assessments,  which 
ought  to  hare  been  paid  by  delinquent  members,  but  vhich, 
owing  to  their  inability  or  insolvency,  has  not  been  paid;  and 
this,  although  the  result  will  be  to  assess  the  solvent  members 
to  make  up  tbe  deficiencies  caused  by  the  insolvent  ones." 

g  7237.  Extent  sad  Proportion  of  the  Assemment.  —  In 

this,  as  in  other  cases,  the  general  principle  is,  that  the  re- 
ceiver has  no  right  to  make  an  assessment  for  more  than 
enough  to  liquidate  the  debts  of  the  company,  and  pay  tbe 
costs  of  the  proceeding.  It  has  been  held  that,  in  an  action  to 
enforce  an  assessment,  the  declaration  should  allege  the  amovaU 
of  tJie  debts  of  the  corporation,  and  that  the  capital  stock 
paid  in,  where  there  is  a  capital  stock,  has  been  exhausted.* 

to  be  paid  hj  the  memben  of  the 
company  as  their  respective  portions 
of  a  given  loss,  and  tiiat  the  anm  to 
be  paid  by  each  member  ahall  always 
be  in  proportion  to  tbe  original 
amount  of  bis  deposit  note  or  notes,  — 
tbe  memberfl  are  liable  only  to  pay 
npoD  tbeir  prenuum  notes  their 
proper  Bharea  reBpectively  of  tbe 
losses  or  damages  sustained  by  the 
members.  Sbau^hnesey  v.  Benase- 
laer  Ins.  Co.,  21  Barb.  (N.  Y.}  605. 


*  Sands  v.  Sweet,  44  Barb.  (N.  Y.) 
108;  Jackson  v.  Tan  Slyke,  44  Barb. 
(N.  Y.)  116,  note  o;  overruling  Camp- 
bell V.  Adams,  30  Barb.  (N.  Y. )  132. 

»  Bangs  e.  Gray,  12  N.  Y.  477j  re- 
versing t.  c.  16  Barb.  CN.  Y.)  264. 

■  Lamar  Ins.  Co.  v.  Hoore,  84  111. 
675.  Under  a  statute  providing  that 
whenever  the  directora  shall  deem  it 
necessary  to  make  an  assessment  for 
the  payment  of  losses,  etc.,  they 
shall  settle  and  determine  the  stuns 
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A  member  of  a  mutual  insurance  company  in  New  York,  the 
charter  of  which  was  similar  to  that  of  the  Jefferson  County 
Hatual  Insurance  Company,*  which  was  the  type  of  many 
special  charters  granted  in  that  State,  was  liable,  upon  his 
deposit  note,  for  losses,  in  the  proportion  which  the  amount 
of  bis  note  bore  to  the  aggregate  of  the  deposit  notes,  held 
by  the  company,  which  were  collectible,  and  legally  subject 
to  assessments  for  such  losses;  and  his  liability  was  not 
limited  to  the  proportion  which  the  amount  of  his  nota  bore 
to  the  whole  amount  of  deposit  notes  legally  assessable  for 
the  loss,  whether  the  latter  were  collectible  or  not;  but  he 
was  bound  to  pay  an  assessment  made  upon  his  note  to  meet 
a  deficiency  in  funds  to  pay  losses  arising  from  the  inability 
of  other  creditors  to  pay  the  proportion  of  such  losses  assessed 
upon  their  notes.* 

g  7238.  TaloaUon  of  Policies  In  Winding  up. — On  this 
eabject  there  has  been  considerable  difference  of  opinion.  The 
English  Court  of  Chancery  have  held  that  the  amount  to  be 
proved  in  respect  of  a  policy  in  winding  up,  as  its  surrender- 
value,  is  the  Bom  which  would  be  required  by  a  solvent 
iusarance  company  to  effect  a  new  policy  of  the  same  amoant, 
on  the  same  conditions,  and  at  the  same  premium,  as  the 
policy  in  respect  of  which  the  proof  is  made.*  But  Lord 
Cairns,  sitting  as  arbitrator  in  the  winding  up  of  the  Albert 
Life  Assarance  Company,  felt  constrained,  on  account  of  the 
practical  difficulty  of  applying  this  rule,  to  adopt  a  different 
one, —  which  was,  that  the  sum  to  be  proved  was  the  dif- 
ference  between  the  present  value  of  the  sum  insured  and 
the  present  value  of  the  premiums  which  the  insured  would 
have  to  pay  in  order  to  keep  the  policy  on  foot.* 

>  N.  T.  Laws  183»,  oh.  41.  vent  laraUea."    Ibid.  4Sfl;   dting  1 

*  Bangs   ».  Gray,  12  N.  T.  477.  Story  Eq.  Jur.,  {  496. 

&id  Denio,  J.t  "Hie  obligatioa  to  *  Holdioh'i  Cue,  L.  B.  14  Eq.  72; 

c<»tnbtit«  unoag   the  membera   of  Bell'a  Case,  L.  B.  9  Eq.  706. 

thcM   companiea   dooely  resemblM  *  Lancaatar'a  Oue,  L.  B.  14  Eq. 

that  which   pierails  among  KTeral  72,  n.;   with    which   coinp«ra    Lord 

enretlea,   for  a  commos   principal.  Bomilly'a    oboervatioai  npon    it   in 

^e  rale  in  equity  in  mch  cama  is  to  Holdich'a  Case,  Ikid, 

divide  the  whole  loss  among  the  eol- 
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g  7239.  Bole  Adopted  by  Statute  In  Bogland.  — The  rule 
thuB  laid  down  by  Lord  Cairns  was  substantially  adopted  by  s  sub- 
sequent act  of  Parliament,  in  the  following  language:  "  Where  a  life 
aeaurance  company  is  being  wound  ap  by  the  court,  or  subject  to 
the  supervision  of  the  court,  or  voluntarily,  the  value  of  every  life 
annuity  and  life  policy  requiring  to  be  valued  in  such  winding  up 
shall  be  estimated  in  manner  provided  by  the  first  schedule  to  this 
act;  but  this  section  shall  not  apply  to  any  company,  the  winding 
up  of  which  has  commenced  before  the  passing  of  this  act,  unless 
the  court  having  cognizance  of  the  winding  up  so  ordered,  which  order 
that  court  is  hereby  empowered  to  make  if  it  thtnk'expedient  so  to 
do,  on  the  application  of  any  person  interested  in  the  winding  up  of 
such  company." 

"ftrft  Schedule:  Rale  for  Valving  on  Annvity.  —  An  annuity 
shall  be  valued  according  b>  the  tables  used  by  the  company  which 
granted  such  annuity  at  the  time  of -granting  the  same,  and  where 
such  tables  cannot  be  aeoertained  or  adopted  to  the  satisfaction  of 
the  court,  then  according  to  the  table  known  as  the  Government 
Annuities  Experience  Table,  interest  being  reckoned  at  the  rate  of 
four  per  oentum  per  annum." 

"  Ride  for  Valuing  a  Poliey.  —  The  value  of  the  policy  Is  to  be  th« 
difference  between  the  present  value  of  the  reversion  in  the  sum 
assured  oa  the  decease  of  the  life,  inoluding  any  bonus  or  addition 
thereto  made  before  the  commencement  of  the  winding  up,  and 
the  present  value  of  the  future  annual  premiums.  In  calculating 
such  present  values,  the  rate  of  interest  is  to  be  assumed  as  being 
four  per  centum  per  annum,  and  the  rate  of  mortality  as  that  of 
the  tables  known  as  the  Seventeen  Offices'  Experience  Tables.  The 
premium  to  be  calculated  is  to  be  such  premium,  as  according  to  the 
said  rate  of  interest  and  rate  of  mortality,  is  sufficient  to  provide  for 
the  risk  incurred  by  the  office  in  issuing  the  policy,  exclusive  of  tiny 
addition  thereto  for  office  expenses  and  other  charges." 

"Second  Schedule, —  Where  an  assurance  company  It  being 
wound  up  by  the  court,  or  subject  to  the  supervision  of  the  court, 
the  official  liquidator,  in  the  case  of  all  persona  appearing  by  the 
books  of  the  company  to  be  entitled  to  or  interested  in  policies 
granted  by  such  company,  for  life  assurance,  endowment,  annuity,  or 
other  payment,  is  to  ascertain  the  value  of  such  policies,  and  give 
notice  of  such  value  to  such  persons;  and  any  person  to  whom 
notice  Is  so  given  shall  be  bound  by  the  value  eo  ascertained,  unless 
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he  ^ves  notice  of  his  intention  to  diapnta  mich  Talne  in  manner  and 
within  a  timo  to  be  prescribed  by  a  rule  or  order  of  the  court." ' 

S  72KK  Hanner  of  Haklng  tba  Aaseasment.  —  la  making 
such  an  assessment,  it  has  been  held  that  no  discrimination  is 
to  be  made  between  notes  given  when  higher  rates  of  insur- 
ance existed,  and  those  made  under  reduced  rates.'  SeparaU 
atteatmentt  should  be  made  for  the  payment  of  seTeral  losses 
for  which  the  note  is  liable,  upon  all  the  premium  notes  in 
force  at  the  time  wben  each  successive  loss  happened,*  —  un- 
less it  appears  to  the  receiver  that  it  is  necessary  to  collect  all 
that  is  collectible  on  all  the  notes  deposited.*  Where  several 
losses  have  occurred  at  the  same  time,  or  so  near  together 
that  the  same  notes  are  liable  to  be  assessed  for  tha  payment 
of  them  all,  only  one  assessment  is  necessary.* 

g  7341.  Eqaallring  T1mm«  Who  hftve  P*td  Premlams  In 
Caab.  —  Where  a  portion  of  the  bnisness  of  an  insurance  com- 
pany has  been  transacted  oo  the  stoei  plan,  and  a  portion  apon  the 
vMitual  plan,  and  the  premiums  received  from  persons  obtain- 
ing insurance  on  the  stock  plan,  by  paying  the  whole  premium 
in  cash,  have  been  expended  in  the  payment  of  losses  and  ex- 
penses, thus  telieving  former  members  from  assessments  upon 
their  premium  notes  and  leaving  others  to  be  assessed  for  the 
payment  of  subsequent  losses,  —  there  is  said  to  he  no  remedy 
for  any  inequality  which  may  result  from  this  mode  of  tran  sact- 
ing  the  business  of  the  company,  and  the  receiver  cannot  so  ap- 
ply the  funds  in  his  hands  as  to  produce  an  equality,  although 
the  effect  may  be  to  allow  a  greater  burden  to  rest  upon  those 
whose  notes  happen  to  be  in  force  at  the  time  when  the  in- 
solvency of  the  company  ocoarred.* 

*  8Ut.  S6  A  96  Tict.,  ch.  41,  i  6,  Co.,  21  Barb.  (S.  T.)  605;  Embree  f. 
JAoA.  Oomp.  Uw  (5th  ed.).  7S3,  7S4.     Bbideler,  3S  Ind.  423,  430. 

■  BhanghnoBij  •.  Renaeelaer  Ida.  *  Ante,  i  3386. 

Co.,   SI  Barb.  (N.   T.)  605;    dtisg  •  BhBUghneeay  r.  Bensaeker  Ini. 

HeAimer  &e.  Iiu.  Co.  «.  Fuller,  14  Co.,  21  Barb.  (N.  Y.)  605. 
Bwb.  CN.  T.l  373.  '  Ibid. 

*  8b&nghiieai7  w.  Benwelaer  Ins. 
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I  7213.  Parttcnlarltr  In  Making  the  AMessment.  —  Such 
an  assessment  need  not  be  so  formally  particular  as  to  specify 
the  name  of  the  party  bound  to  contribute,  nor  the  amount  of 
the  note.  A  general  asaessment  by  which  the  receiver  declares 
that  each  premium  note  is  assessed  to  the  full  amount  thereof, 
has  been  held  valid.'  On  the  other  hand,  in  a  decision  where 
the  statutory  steps  seem  to  have  been  strained  to  an  unreason- 
able strictness,  it  was  held  that  an  assessment  made  by  aach  a 
receiver  upon  such  premium  notes  is  not  complete  and  con- 
summated until  it  is  ascertained,  fixed,  aud  determined,  by 
carrying  out  upon  the  extension  book  the  amount  which  each 
member  ia  to  pay,  and  that  a  notice  of  such  an  assessment,  if 
published  before  this  is  done,  is  premature  and  will  not  sup- 
port an  action  by  the  receiver.* 

g  7243.  Beanlsltes  of  Notice  of  the  Assessment.  —  It  has 

been  held  that  the  notice,  in  order  to  support  a  right  ol  action 
on  the  assessment,  must  state  the  amount  which  each  mem- 
ber ia  to  pay.'  It  is  no  objection  to  such  an  assessment,  or  to 
the  notice  of  it,  that  the  persons  called  upon  to  contribute  are 
apprised  of  the  amount  of  their  liability  only  by  a  statement 
of  the  rate  per  cent  at  which  the  premium  notes  in  force  at 
specified  dates  are  respectively  assessed.*  It  is  enough  that 
the  makers  of  the  notes,  who  are  bouud  to  know  their 
amounts,  date,  etc.,  are  famished  with  the  data  for  making 
the  proper  computation.  It  Is  not  necessary  to  inform  each 
one  how  much  he  has  to  pay.* 

§  7244.  Notes  Payahle  Absolutely  where  No  Assessment 
is  Necessary.  —  Under  many  special  charters  in  the  State  of 
New  York,  and   subsequently  under  a  general  law  enacted 

>  Sanda  V.  Sanders,  28  N,  T.  416.  without  tbowinK  in  any  manner  bow 

*  Bange  v.  Uclntosh,  23  Barb,  a  giTsn  note  wu  distinguiBbable  aa 
(N.  Y.)6Bl.  belonging  to  tbe  one  or  the  other 

*  Ibid,  clase,  and  there  was  no  eTidence  of 

*  Bang8e.DuckinfieId,18H.Y,6a2.  aoymleon  the  eubject  contained  in 

*  Ibid.  But  where  aach  notice  the  charter  or  by-laws,  the  noUce  was 
apeufied  difiereat  ratea  of  aaaesBment  held  void  for  nncertain^.    Ibid. 

for  "small  notes"  and  "  large  notes," 
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after  the  prohibition  against  the  granting  of  special  charters 
contained  in  the  constitution  of  1849,  a  class  of  notes  was 
authorized  to  be  givMi  to  insurance  companies  by  their  policy- 
holders, which  were  declared,  by  the  statute,  to  ataad  in  lieu 
of  the  capital  of  the  company,  which  notes  were  the  absolute 
property  of  the  company,  transferable  for  the  purposes  of  its 
buainess  or  the  settlement  of  its  losses,  the  same  as  any  other 
absolute  evidences  of  indebtedness  are  transferable,  and 
suable  without  any  preliminary  assessment  made  thereon, 
either  by  the  directors  while  the  company  was  a  going  con- 
cern, or  by  its  receiver  thereafter.  A  history  of  the  special 
charters  creating  mutual  insurance  companies,  under  which 
assessable  premium  notes  were  given,  and  of  those  under 
which  notes  thus  payable  absolutely  were  given  by  the  mem- 
bers in  lien  of  capital,  "  as  a  security  for  dealers,"  —  is  given 
by  Denio,  0.  J.,  in  a  case  decided  by  the  Court  of  Appeals  of 
that  State  in  1857.'  The  theory  of  the  court  in  regard  to  this 
class  of  notes  is  that  they  stand  in  the  place  of  capital  sub- 
scribed and  paid  in  by  the  members  of  the  company,  and  not 
as  a  mere  guaranty  fund  subject  to  assessment;  that  they  are 
payable  absolutely  to  the  extent  of  their  full  face  value,  when 
demanded  by  the  company  or  its  representative;  that  the  com- 
pany may  transfer  them  or  deal  with  them  as  an  owner  may 
deal  with  his  absolute  property,  subject,  of  course,  to  any  lim- 
itation of  its  powers  imposed  upon  it  by  its  charter  or  its 
governing  statute;  that  their  quality  is  to  be  determined  by 
the  statute  in  pursuance  of  which  they  have  been  given;  that 
they  are  thus  given  to  the  corporation  in  absolute  ownership, 
in  consideration  of  the  benefits  accruing  to  the  members  from 
their  shares  in  the  profits  of  the  business  of  the  company; 
and  that  they  are  payable  absolutely,  and  not  merely  when 
an  assessment  is  made  upon  valid  conditions  precedent,  al- 
though they  may,  on  their  face,  embody  a  promise  to  pay  in 
sach  portions  and  at  such  times  as  the  directors  may  require.* 

'  White  V.  EtUght,  16  N.  T.  810.         the  queetion  that  notes  of  this  char- 

*  In  White  v.  Haight,  16  N.  T.      acter  "  are  pajahle  abeolntely,  and 

SIO,  324,  the  lollowinK  cases  are  re-     may  be  collected  without  any  allega- 

ferred  to  bj  Denio,  0.  J.,  aa  aettling     taon  of  loss,  and  vithout  an  assoBs- 
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§  7340.  Arran^menta  amonf  the  Members  UmitlD^  their 
UabUi^t  —  We  have  already  aeen,  thatwlien  it  becomes  neo* 
esaary  to  charge  the  gtockholdera  of  a  corporation  in  favor  of 
its  creditors,  no  arrangements  mai3e  among  themselves  or  be- 
tween the  particular  stockholder  and  the  directors,  o£Scers,  or 
other  agents  ot  the  corporation,  discharging  or  reducing  the 
liability  of  the  stockholder,  will  avail,  as  against  the  rights  of 
the  creditors/  Upon  the  same  principle,  it  has  been  justly 
held  that  the  liability  of  persons  insured  in  a  mutual  insur- 
ance company  to  pay  their  proportion  of  such  assessments  as 
shall  be  necessary  to  meet  all  of  the  company's  losses  and 
liabilities,  cannot  be  avoided  by  any  arrangement  entered 
into  with  the  company,  whereby  the  insured  seeks  to  limit 
such  liability,  nor  lessened  by  any  provisionsin  the  articles  of 
association.*  But  where  the  company  has  not  taken  any  in- 
surance on  the  stock  plan,  and  the  question  concerns  only  ths 
liability  of  the  members  inttr  M«e,  —  that  is  to  say,  the  liabll> 


ment":— Fomlu  «.  Gtilchiiat,  1 
8uidf.(N.Y.)^;  BroDwer*.  HiU,l 
Sandf.  (N.  Y.)  029,  note ;  Bronwer  «. 
Appleby,  1  Bondf.  (N.  Y.}  158;  Hona 
V.  Allen,  1  Sandf.  (N.  Y.I  171,  note; 
Hone  «.  Folser,  1  Sftndf.  (N.  Y.)  177; 
Cuyl  «.  HcElnth,  3  Sandf.  (N.  Y.) 
176;  DeraismM  •.  Merchants'  MuL 
Ins.  Co.,  1  N.  Y.  871;  Howland  s. 
Kytr,  S  A,Y.290;  Brown  v.  Orooke, 
4  N.  Y.  61 :  Emmet  v.  Beed,  8  N.  Y. 
312.  Theae  caaee  do  not  deddei  in 
terms,  that  an  aBsesBment  upon  notefl 
thuB  given  "  aa  »©curity  for  dealew" 
with  the  ootDpanj,  ia  not  neceaaarj 
in  order  to  enable  the  receiver  to  sue 
on  them ;  but  they  were  all  actions 
bjnceivenwponiwhnolathemtelva, 
without  a  previoDi  aaeesameDt,  bo  lor 
aa  the  writer  can  see  from  an  ex- 
amination of  them;  and  the  doc- 
trine embodied  in  them,  that  sach 
notes  are  absolnto  assets  of  the  com- 
pany, and,  as  such,  transferable  in 
the  oonrse  of  its  bwunees  at  its  pleao- 
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ore,  li  laconBiBtant  with  the  conolt^ 
sion  that  they  most  be  asaeosed  lika 
ordinary  premium  notes,  and  that 
the  action  is  an  action  to  recover  the 
assessment,  and  not  an  action  on  tlio 
note.  It  was  therefore  held  that  an 
action  m^ht  be  maintained  by  the 
receiver  of  an  insolvent  mntnal  in- 
surance company  npon  a  note  of  the 
following  tenor,  without  any  previous 
assessment;  —  "|SO0.  Far  vainer^ 
ceived,  in  policy  No.  122,  dated  Aa- 
gust  16th,  1850,  issued  by  the  Onion 
Mutual  Insurance  Company,  at  Fort 
Plain,  S.  Y.,  I  promise  to  pay  Uie 
said  company,  or  their  treaaurer  for 
the  time  being,  the  sum  of  five  hun- 
dred dollan,  in  Bucb  portions  and  St 
such  time  or  times  as  the  directors  of 
said  company  may,  agreeably  to  their 
actof  incorporation,  require."  White 
V.  Halght,  16  N.  Y.  310;  recognized 
in  Savage  «.  Medbury,  19  N.  Y.  32. 

'  AnU,  ii  MOO,  IBM. 

■  BuaseU  f .  Berry,  61  Uich.  2S7. 
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itj  of  afl  to  be  assessed  to  pay  losses  which  have  been  bob- 
tained  by  tome,  —  it  does  not  appear  why  a  general  ar- 
rangement  or  naderstandiog  among  the  members,  limiting 
their  liability  to  aaaessment  for  losses  to  a  less  sum  than  the 
amount  allowed  under  the  governing  statute,  should  not  be 
upheld  and  applied  by  the  coarts,  ii  clearly  proved;  and  euch 
was  the  holding  of  the  same  court  in  a  sabseqaent  case.  A 
member  of  an  insolvent  mutual  insurance  company  filed  a 
bill  in  equity  to  restrain  an  aaeessment  by  a  receiver,  averring 
it  to  be  the  general  understanding  of  the  members,  as  well  as 
of  himself,  that  no  one  was  to  be  assessed  beyond  the  amount 
which  he  had  agreed  to  pay  by  his  premium  note.  A  demur- 
rer admitted  this  allegation.  It  was  held  that,  as  general 
agreements  to  that  effect  would  not  be  illegal,  and  as  individ- 
ual memben  could  waive  provisioaa  made  by  the  statute  for 
their  protection,  it  would  be  inequitable  for  any  member  of 
the  company  to  insist  on  its  enforcement,  after  all  had  become 
insured  with  the  understanding  that  their  liability  was  limited 
to  their  premium  notes.' 

§  7246.  Actions  to  lEnforco  Assesamento  niKni  Premium 
Notes. —  In  an  action  to  enforce  such  an  assessment,  the 
statutory  conditiotu  precedent  to  the  making  of  the  assessment 
mast  be  averred  and  proved,  at  least  where  the  assessment  is 
made  by  the  receiver,  and  not  by  the  court  superintending 
the  administration.'  This  qualification  is  added,  because  if 
the  assessment  is  made  by  the  court,  after  an  account  taken 
and  stated  of  the  resources  and  liabilities  of  the  com- 
pany, the  order  of  assessment  may  be  regarded  as  in  the 
nature  of  an  adjudication  that  the  amount  ordered  to  be  as- 
sessed  is  required  to  meet  the  necessities  of  the  liquidation.* 
But  where  the  assessment  is  made  by  the  receiver,  by  vir- 
tue  of  his  statutory  authority,  and  not  by  the  court  euperin- 
tmding    the  administration,  it  is    a    mere    miniaterial  act, 

*  Hadlem  v.  Bacon,  57  Hieh.  23  Barb.  (N.  Y.)  656;  Thomas  •. 
886.  TThallon,  81  Barb.  (N.  T.)  172. 

■  Bbd^    f.   HcBitoeh,   23   Barb.  *  AnU,  i  S637,  el  uq.;  ante,  iiS!62, 

(IT.  T.) eel;  Dnendorf  a.  Beardaley,     8764. 
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possessing  of  itaelf  no  vigor;  and  in  order  to  enforce  it  by  an 
action  in  a  court  of  justice,  it  is  necessary  for  the  receiver  to 
allege  and  prove  that  the  conditions,  which  warranted  him  in 
making  it,  existed.'  When,  therefore,  in  such  an  action  there 
was  no  averment  or  proof  of  the  existence  of  any  liabilities  on 
the  part  of  the  company,  for  the  payment  of  which  an  assess- 
ment was  necessary,  it  was  held  that  the  receiver  could  not 
recover.* 

§  7247.  'What  tbe  Becelver  moat   Aver  and  Prove.  —  At 

the  outset,  a  statutory  receiver  must  aver  and  prove  that  he 
has  been  duly  appointed  a  receiver  in  conformity  with  the  gov- 
erning statute,  and  if  issue  is  taken  upon  that  allegation,  he 
is  bound  to  make  proof  of  it.*  It  has  beeu  held  not  enough 
to  aver  that,  on  a  day  named,  the  plaintiff  was  duly  appointed 
receiver  by  the  Court  of  Chancery,  but  that  the  place  must  be 
stated,  and  it  must  be  directly  averred  that  an  order  of  ap- 
pointment was  made  by  the  court.*  This  is  in  conformity 
with  the  rule  of  pleading  that  the  place,  as  well  as  the  time, 
of  every  traversable  fact  should  be  stated.  An  averment  that 
the  plaintiff  was  duly  appointed  receiver  has  been  held  not  to 
present  any  issue  capable  of  trial,  because  it  consists  partly  of 
matter  of  law  and  partly  of  matter  of  fact.  "The  plaintiff 
should  have  stated  what  in  particular  was  done,  and  then  the 
court  could  determine  whether  he  was  duly  appotuted;  or,  if 
an  issue  of  fact  was  tendered,  the  jury  could  answer  as  to  the 
truth  of  the  allegation."  *    Where  the  receiver  is  appointed 

■  lliomas  V.  Whallon,  31    Barb.  13  N.Y,  83,66.    But  where,  in  an  ao- 

(N.  Y.)  172,  178.    Bee  alaa  Bangs  v.  tion  under  the  Oode  of  Frocednre  of 

Qray,  12  N.  Y.  477;  Herkimer  &c.  New  York,npon  a  promiBsory  note, 

Mat.  Ins.  Oo.  «.    Fuller,    14  Barb,  the  plaintiff  was  described  as  receiver 

(N.  Y.)    373;    Ke  Bangs,    16  Barb,  of  a  banking  corporation,  hut  there 

(N.  Y.)  264,  was  no  allegation  in  the  complaint  of 

'  Thomas  «.    Whallon,   81   Barb,  hia  appointment ;  and  the  antwer  al- 

(N,  Y.)  172.  leged  the  appointment  of  a  receiver  of 

'Bangs   «.    Mcintosh,   23    Barb,  the  corporation,  withoatnftming  htm, 

(N.  Y.)  5til.  and  that  the  note  in  suit  was  tran»- 

*  Gillet    «.    Fairchild,    4    Denio  feired  to  such  receiver  in  payment  of 
(N.  Y.)i  80.  a  debt  owing  to  the  corporation,  and 

*  Ibid.;  reaffirmed  in  White  v.  Joy,  was  lieid  and  owned  by  the  teceivei 
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under  a  statnte  and  derives  bis  authority  to  make  the  assess- 
meet  from  the  statute,  he  must,  in.  addition  to  making  proper 
averment  of  his  appointment  as  receiver,  aver  and  prove  the 
existence  of  the  facts  upon  which  the  statute  predicates  his 
right  to  make  the  assessment.*  Sach  premium  notes  emhody 
a  promise  on  the  part  of  the  maker  to  make  payment  of 
assessments  upon  the  happening  of  certain  conditions  named 
therein;  and,  upon  an  elementary  principle  of  pleading,  it  is 
incumbent  upon  the  receiver,  in  order  to  support  an  action 
upon  each  a  note,  to  aver  and  prove  the  happening  of  such 
conditions.'  But,  in  Indiana,  it  is  not  necessary  that  the  com- 
plaint should  be  accompanied  with  a  b-anacript  of  the  decree 
appointing  the  plaintiff  receiver,  and  imposing  the  assessment 
sued  for.*  He  must  aver  and  prove  that  the  losaea,  which  are 
to  be  paid  with  the  money  to  be  collected  from  the  assessments 
which  he  sues  to  enforce,  occarred  during  the  tiToe  when  the 
defendant  was  a  policy-holder  and  member  of  the  company.* 
In  other  words,  he  must  state  the  period  of  time  for  which 
the  policy  note  was  given,  and  that  the  losses,  for  which  the 
assessment  was  made,  occarred  during  that  period  of  time.* 
He  most,  in  Indiana,  allege  that  the  court,  from  which  he  derives 
bis  anthority,  has  determined  on  the  validity  of  the  claims 
for  the  payment  of  which  the  assessment  is  made.*    Where 


in  iuB  official  captcity,  and  not  bj  tha 
penon  named  aa  plaintiS;  and  the 
reply  averred  that  the  plaintifl  waa 
the  receiver  mentioned  in  the  answer, 
and  as  sach  owned,  and  songht  to  re- 
cover npon,  the  note, — it  was  held, 
on  a  demurrer  to  the  reply,  proceed* 
ing  on  the  ground  that  it  departed 
from  the  complaint,  that  the  pUintifl 
waa  entitled  to  jadgmenL  White  •■ 
Joy.lSS.  y.83. 

I  Thomaa  «.  Whallon,  81  Barb. 
(N,  Y.)  172;  Manlove  v.  Burger,  38 
Iiid.21I. 

■  Thomaa  «.  Whalion,  31  Bsrb. 
(N.  Y.)  172, 178;  Perria  tr.  Pnrdy,  10 
Johns.  (N.  Y.)  3SS.    See  anic,  f  1827. 

•  Boland  •.  Whitnuw,  33  Ind.  64. 


*  Hanlovft  •.  Naw,  S9  Ind.  2SS; 
Whitman  v.  Mason,  40  Ind.  189. 

*■  Embree  o.  Shideler,  36  Ind.  423. 
See  also  Bowns  it.  Hammond,  47  Ind. 
131. 

'  Downs  «.  Hammond,  47  Ind.  131. 
Where,  in  that  State,  the  receiver,  to 
sustain  such  an  action,  read  in  evi- 
dence the  order  of  the  court  appoint- 
ing him  and  anthoriiing  him  to  bring 
suite,  and  another  order  of  court  recit- 
ing that  the  receiver  bad  snbmitted  a 
report  showing  the  condition  oE  the 
compan]r,bnt  did  not  set  out  the  report 
in  the  bill  of  exceptions,  bat  left  the 
words ''here  insert"  with  a  blank ;  and 
the  order  confirmed  on  assessment  of 
fifty  per  cent,  made  by  the  receiver; 
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the  corporatioD  is  a  mixed  company,  baviDg  a  capital  stock, 
and  the  note  ia  given  hy  the  stockholder  in  settlement  of  his 
subscription,  the  receiver,  in  order  to  maintain  an  action  upon 
the  note,  must  aver  and  prove  that  the  paid-in  eapibU  »tock 
has  been  cAsorbed  by  lotaa,  in  order  to  show  a  necessity  for 
maintaining  the  action; '  and  the  same  rule  would,  by  par- 
ity of  reasoning,  be  applicable  in  the  case  of  an  action 
brought  upon  a  so-called  premium  note  given  in  a  mutual 
insurance  company.  He  must  allege  that  the  daim*  for 
losses  had  been  adjusted,  or  vere  jutlh/  dtu  to  parties  setting  up 
such  claims,*  Upon  the  question  irhat  evidence  will  support 
such  an  action,  it  has  been  held  that  the  receiver  must  give 
tome  midenee  of  the  existence  of  losses  such  as  render  the 
assessment  proper.*  Id  respect  of  the  quality  of  this  evi- 
dence, it  has  been  reasoned  that  such  evidence  of  the  loss,  and 
the  settlement  and  altovance  of  the  same,  as  would  conclude  the 
company  whilst  engaged  in  its  proper  business,  will  be  suffi- 
cient to  support  such  an  action  by  the  receiver.*  It  ts  suf- 
ficient to  show  that  losses  have  accrued  during  the  time  the 
defendant's  policy  was  in  force,  and  that  the  defendant's  note 
was  assessed  to  meet  them.*  He  ought  to  exhibit  the  sub- 
stantial facts  upon  which  he  or  the  company  has  allowed  the 
losses  for  which  the  assessment  was  made;  but  he  is  not 
required  to  do  more  in  this  respect  than  to  prove  that  Buffi- 
cient  claims  for  losses  were  presented  to  the  company  or  to 
him,  and  allowed  by  the  company  or  by  him,  to  make  up  the 
sum  for  which  the  assessment  was  levied.' 

%  7248.  Becoveiy  at  Interest  on  Sneh  Premlom  Kotes.  — 

It  has  been  held  that  upon  recovery  upon  a  premium  note,  for 

Mid  th«  recoivor  ftUo  rMtd  in  e<ridQiiM  cient  to  ehow  a  ri^t  of  reeorery. 

another  older  ol  eotut,  which  recited  Ibid. 

that  he  had  eabmitted  another  repent        *  Lunar  Ina,  Co. «.  Koon,  84IU.  576. 
wliich  was  confirmed,  bat  the  report         ■  ManioTe  *.  Barger,  36  Ind.  211. 
was  not  put  in  evidence;  and  the  re>        *  Jackaan  «,  Boberts,  81 N.  T.  SOL 
ceiver  also  read  the  note  aued  upon,        *  Ibid. 
and  isored  the^Ting  of  notice  of  the        *  JW^ 

aMeMOWst,  and  ntfed;— itwas  hdd        •Sands  e.  BiU,  42Barh.  fN.  Y.)e61. 

that  his  evidence  wm  wholly  incoffl-  See  Jackioa  v.  Boberts,  81 S.  T.  VH. 
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the  noD-payment  of  an  aBSessment  laid  thereon  hy  the  receiver 
of  an  inBolrent  insurance  company,  the  plaintiff  ia  not  enti- 
tled to  interett  on  the  amount  of  the  note,  for  the  reason  that 
the  recoverj  for  the  whole  amount  is  in  the  nature  of  A 

9  724^  Becelver  Tsk«g  Premlmn  Note*  Sattjeet  to  Eqid- 
tios. — The  general  rule  is  that  the  receiver  tabes  no  greater 
rights  than  the  company  had,  though  he  may,  under  certain 
circumBifmces,  impeach  the  transactions  which  the  company, 
while  a  going  concern,  might  be  held  estopped  to  impeach.' 
Those  who  stand  liable  to  the  company,  under  valid  coatracts, 
cannot,  on  any  principle  known  to  law  or  equity,  be  placed 
under  a  greater  liability,  from  the  mere  circumstance  that  the 
company  became  insolvent  and  that  its  assets  passed  into  the 
hands  of  a  receiver.  For  instance,  the  liability  of  members 
of  the  company  upon  their  deposit  notet  cannot  be  increased 
by  such  a  circumstance.*  The  receiver  of  a  mutual  insurance 
company  takes  its  premium  notes  subject  to  all  the  equities 
which  exist  in  favor  of  their  makers.  It  has  been  said  that 
he  takes  the  notes  and  assets  of  the  company  subject  to  all 
the  conditions  and  legal  disabilities  with  which  they  were 
trammeled  in  the  hands  of  the  corporation  itself,  and  that  he 
cannot  impeach  or  disaffirm  its  authorized  acts,  nor  the 
authorized  acts  of  its  agents,'  We  have  already  discovered  a 
difference  of  judicial  opinion  upon  the  question,  whether  a 
receiver  stands  strictly,  like  a  voluntary  assignee,  in  the  shoes 
of  the  corporation,  or  whether,  in  right  of  the  creditors  whom 
he  represents,  he  may  impeach  acts  which  the  corporatioD 
itself  would  be  estopped  to  impeach?*  In  the  case  of  the 
receiver  of  a  strictly  mutual  insurance  company,  there  is  less 
room  for  the  discussion  of  this  question,  since,  in  general,  all 

*  BangB  V.  Mdntoflb,  S3  Barb.  *  Devendorf  v.  3Beudil07,  S3  Bu-b. 
(N.T.)I»1.  There  ia  no  Miue  what-  (S.  Y.)  SM,  660;  folloring  Ejde  v. 
erer  in  this  dedrion.  Ljnde,  4  N.  T.  3S7. 

*  AnU,  a  8662,  8680,  S8S8,  tt  ttp  *  AnU,     «f   8562,    3680,   8639,   «l 

*  Shsogbneaiy  «.  Renaaelaer  Iom,  ttq, 
Co.,  21  Bu-b.  (N.  Y.)  606. 
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the  creditors  are  memberB.  Here,  the  prevailing  view  Beems 
to  be  thot  the  receiver  takea  only  in  right  of  the  company  and 
subject  to  every  equity  which  would  be  good  against  the  com- 
pany, aud  to  every  estoppel  which  would  estop  the  company.* 
It  follows  from  this  doctrine  that,  if  a  premium  note  given  to 
the  corporation,  and  which  hae  passed  into  the  hands  of  the 
receiver,  is  void  in  the  hands  of  the  corporation  and  incapa- 
ble of  euforcemeiit,  by  reason  of  fraud  or  illegality  in  its  pro- 
curement or  inception,  the  judicial  act  of  passing  it  into  the 
hands  of  a  receiver  does  not  purge  it  of  those  defects,  but  it 
remains  subject  to  those  defenses  when  sued  upon  by  the 
receiver,  in  like  manner  as  though  it  had  been  sued  upon  by 
the  corporation.* 

g  7250.  lUastratloiu  of  This  Principle.  — By  the  charter  of 
a  mutual  inauraDce  compiiny  created  in  New  York,  a  policy  issued 
by  the  company  became,  b;  its  terms,  void,  in  consequeoGe  of  a  sale 
of  the  insured  property,  and  the  assured  became  thereby  entitled  to 
have  his  deposit  note  surrendered  and  canceled,  but  only  on  paying 
his  proportion  of  any  lossea  then  incurred.  Under  this  provision,  a 
member  surrendered  a  policy  which  he  held  from  the  company,  and 
the  secretary  of  the  company  canceled  and  surrendered  his  deposit 
note.  At  the  time  of  the  surrender  there  were  contested  claims  for 
losses  against  the  company,  some  of  which  were  subsequently  estab- 
lished, and  a  receiver,  appointed  in  consequence  of  the  insolvency 
of  the  company,  made  a  demand  upon  a  class  of  deposit  notes, 
including  that  of  the  defendant,  for  the  purpose  of  paying  such 
claims.  The  note  had  been  given  up  without  the  payment  of  any- 
thing toward  the  losses,  but  there  was  no  proof  of  fraud  or  of  any 
mialake  of  fact  in  regard  to  existing  claims  against  the  company.  It 
was  held  that  the  surrender  was  a  valid  transaction,  and  that  the 
receiver  could  not  maintain  an  action  on  the  premium  note.*  The 
reasoning  of  the  court,  in  substance,  was  that  the  amount  to  be  paid 
by  the  insured,  if  anything,  toward  previous  losees  on  a  surrender 
of  liis  deposit  note,  was  a  legitimate  subject  of  adjustment  between 
him  and  the  company,  and  that,  when  an  adjustment  had  been 

*  Devendorf  v.  Beardsle;',  23  Barb.  *  Devendorf  «.  Beardsley,  tupro. 

(N.  Y.)  656;  Hyde  v.  Ljndo,  4  N.  Y.  ■  Hyde  v.  Lynde,  4  N.  Y.  3S7. 


^yGoo'^lc 


RBCBiTEss  or  INSURANCE  coupANiua.    [6  Thomp.  Corp.  §  7351. 

miide  snd  the  policy  and  not«  surrendered,  the  settlement  was  bind- 
ing apon  the  parties,  unless  impeached  on  the  ground  of  fraud  or 
mistake;  and,  being  binding  upon  the  parties,  was  binding  upon  the 
representative  of  one  of  them.'  Where  a  mutual  insurance  com- 
pany was  authorized  to  receive  notes  in  advance  for  premiums  of 
insurance,  and  a  note  was  received  npon  an  agreement  that  the 
maker  might  pay  it  ia  premiums  on  policies  which  he  might  pro- 
cure in  hie  own  name  or  for  his  friends,  and  the  agreement  was  fully 
performed  and  the  note  returned  to  the  maker,  —  it  was  held  that 
neither  the  company  nor  its  receiver  could  repudiate  the  agreement 
and  collect  a  part  of  the  note,  which  was  paid  by  policies  issued  to 
other  persons  than  the  maker.  Such  an  agreement,  thus  executed, 
was  held  good,  on  the  theory  of  ratification,  when  made  with  the 
secretary  and  approved  by  the  president  of  the  company,  notwith- 
standing it  had  not  been  ratified  by  a  formal  vote  of  the  directors,* 

{  7251.  Rlg'ht  to  Set-off  In  Actions  on  Premlom  Notes. — 
In  conformity  with  a  principle  already  stated,*  the  defendaDt 
in  such  an  action  may  set  off  a  demand  in  his  favor  against 
the  company,  which  was  liquidated  before  the  reoeiTor's 
appointmoDt,  and  in  respect  of  which  a  right  of  set-off  then 
existed.*  On  principle,  it  is  incumbent  on  the  defendant  to 
show  that  the  demand  accrued  in  his  favor  so  as  to  be  the 
subject  of  a  set-off,  prior  to  the  appointment  of  the  receiver.* 
Bat  we  have  already  had  occasion  to  note  a  difference  of  view 
u  to  the  status  of  receivers  in  general,  in  this  particular.* 

^  Hjda  ff.  Lynde,  4  H.  Y.  3S7.  reodver,— and  we  have  seen  that  It 

■  Emmet  v.  Reed,  8  N.  Y.  312.  is  peculiarly  appropriate  in  the  case 

*  Ante,  i  6965.  ol  a  atricUy  muluoJ  company, — takei 

*  Berry  V,  Brett,  6  Boaw.  (N,  Y.)  the  aeaeta  in  the  same  plight  and  sub- 
627.  To  the  general  principle  that  a  ject  to  the  same  equitiee  onder  which 
receiver  takes  the  usets  of  the  corpo-  they  were  held  by  the  corporation, 
ntion  snbject  to  any  equitable  offsets  and  that  he  is  not  a  bona  fide  purchoB- 
in  favor  ot  those  who  are  indebted  to  er  for  value,  in  the  sense  which  gives 
it,— MeOolt«.Brown,12Gray(M&aa.),  him  a  higher  right  than  the  corpora- 
233 ;  Hade  v.  McVay,  31  Ohio  Bt.  231 ;  tion.  Van  Wagoner  v.  Paterson  Qaa- 
Van  Wi«oDer  v,  Paterson  Gaslight  light  Co.,  23N.  J.  L.  383  (case  ot  an 
Co.,  S3  11.  J,  L.  283.  insolvent  bank). 

■  See  Smith  «.  Hoeby,  9  HeiBk.  '  Ante,  i  6964,  U  teq.  Compare 
(Tenn.)  eOl.     Hie  prindple  whloh  anU,  i  37S6,  tt  Mg. 

allows  this  right  of  eeb-vB  is,  tiiat  the 
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Whether  an  offset  should  be  allowed  by  the  receiver  will  often 
be  a  matter  of  doubt,  in  respect  of  which  different  advice 
might  be  given  by  competent  lawyers.  When,  therefore,  the 
receiver  finds  himself  in  substantial  doubt,  he  should  seek 
the  instructions  of  the  court.'  The  court  superintending  the 
administration  has  the  power  to  order  the  receiver  to  allow  a 
set-off  in  a  proper  case,  upon  a  summary  application.  This  was 
done  where  the  polioy>holder,  who  had  sustained  a  loss,  was 
indebted  to  the  company,  by  bond  and  mortgage,  for  a  loan.* 

g  72S2.  Blgtkt  of  Set-off  under  Statutes  of  New  Tork.  —  It 

has  been  held  in  New  York  that  a  receiver  of  an  insolvent  corpora- 
tion, whether  appointed  under  the  statute  relating  to  insurance  com- 
panies,' or  under  the  provisions  of  the  Revised  Statutes  relating  to 
proceedings  against  corporations  in  equity,  is  bound,  in  the  admin- 
istration of  the  estate,  to  allow  a  liquidated  debt,  due  to  the  corpora- 
tion, to  be  set  off  against  an  unliqwdated  debt  due  from  the  corporaHon 
to  the  same  person,  in  the  same  manner  as  trustees  of  insolvent 
debtors  are  bound  to  offset  cross-demands  arising  from  mutual 
credits,  as  well  aa  from  nautnal  debts.  In  such  oases,  the  right  of 
set-off  is  not  confined  to  liquidated  debit,  or  to  such  as  might  have 
been  offset  in  a  suit  at  law  between  the  original  parties,  but  it  ex- 
tends to  ail  mutual  credit!,  arising  ex  contractu,  between  the  original 
parties.*  In  this  case.  Chancellor  Walworth  proceeded  upon  the 
ground  that  a  party  may  have  a  greater  equitable  right  of  eet-nff  than 
that  which  is  accorded  to  him  at  law  by  the  statute  relating  to  this 
subject  But  he  said  that  "to  entitle  a  party  to  such  equitable 
relief,  in  a  case  not  provided  for  by  the  statute,  he  must  either  have 
an  equity  arising  out  of  the  contracts  or  dealings  between  the  par- 
ties, from  their  connection  with  each  other,  or  his  natural  equity  to 
have  one  unconnected  claim  compensate  or  discharge  another  must 
be  superior  to  any  equitable  claim  which  can  be  urged  in  favor  of 
those  for  whose  benefit  his  claim  to  an  equitable  offset  is  resisted. 
The  natural  equity  to  have  mutual  but  unconnected  demands  [set 
off],  between  two  parties  who  have  been  dealing  with  each  other, 
ia,  as  a  general  rule,  superior  to  the  clum  of  any  other  creditor  who 
has  not  dealt  with  the  insolvent  upon  the  faith  of  the  specific  fund 

'  B»VBnAUen,S7Barb.(N.T.)22e.  ■  New  York  Stat.  Jan.  18, 1836. 

*  Holbrook  «.    Receivers,  6  Paige  *  Holbrook  «.  Beoeiven,  fl  Paige 

(W.Y.>,  220.  (M.  Y.),  220. 
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iigaiiut  which  the  right  of  Kt-oS  ia  claimed." '  Still  later,  in  the 
unw  State,  a  departure  was  taken  from  this  decision,  so  far  as  to 
lay  down  the  doctrine  that  a  set-off  will  be  allowed  against  the  re- 
ceiver of  an  insolvent  insurance  company,  aa  its  representative, 
where  it  would  be  allovred  against  the  principal,  bat  holding,  nev- 
ertheless, that  the  principal  is  tht  body  of  ereditora,  and  not  the 
company;  that  the  question  of  set-off  is  to  be  tested  by  the  con- 
sideration whether  there  could  be  a  setoff  if  the  action  stood  in 
the  name  of  the  creditors  as  plaintiffs,  against  the  particular  de- 
fendant; BO  that  where  he  has  no  claim  against  the  creditors  in 
respect  of  which  he  could  demand  a  set-off,  be  cannot  demand  it 
against  the  receivers.*  At  the  same  time,  it  is  conceded  that  the 
party  demanding  the  right  of  set-off  is  entitled  to  its  allowance  in 
respect  of  aay  demand  which  he  had  against  the  corporation  at  the 
tima  of  its  disefdatioo.* 


■  IKilfanxA  *.  Becetvera^  •  Paige 
iH.  Y-).  331.  Xhe  vahie  of  this  d»- 
daloo  aa  an  authority  ia  extremely 
doabtfol.  A.  policy-holder  vho  had 
■utamed  a  lose,  had,  prior  to  the 
loH,  borrowed  from  the  company 
ti.OOft  for  which  he  had  given  his 
tMKkd  eecnred  by  a  mortgage ;  be  had 
also  borrowed  Another  M.OOO,  for 
which,  be  had  given  the  joint  bond  of 
hiinMtlf  and  another  person,  also  s^ 
cored  by  a  mortgage.  After  the  loss, 
tbe  leeeiver  reEmed  to  allow  him  to 
have  what  the  company  owed  him 
fv  the  loos,  applied  in  liqnidation  of 
these  two  debts  owing  by  bim  to  the 
Vice- Chancellor  HcCoon 
d  the  leoelver,  and  refused  to 
ocdar  the  aet-off,  on  the  greoad  that 
theloaa  waa  an  uitliquidaUd  demand, 
Mtd  not  witbin  the  atatnte  relating  to 
aet-ofb,  and  that  he  could  go  no 
lorther  in  allowing  a  aet-oS  than  a 
curt  of  law  eoold  g(x  Bat,  in  so  far 
u  he  BO  held,  hia  deuaion.  waa  x^ 
nned  by  Ohancellor  Walworth  on 
appeal,  who  dkectad  thab  the  aat-off 
In  lOowed  in  reapect  of  the  |1,000 
das  by  Cringle  bond  and  mortgage 


(rf  the  poItcy-hoMar,  bat  that  ft  sbo<dd 
not  be  allowed  in  napect  of  the  $4,000 
dne  by  the  joint  bond  of  the  policy- 
holder and  another,  on  the  ground 
that,  in  reaped  of  the  latter  indebt* 
edoeaa,  there  waa  a  want  of  mutnai- 
ity.  The  Infirmity  of  the  deciaioa 
oonaista  in  the  fact  that  it  doe»  not 
appear  that  the  debts  Boeored  by  the 
bond  and  mortgage  were  pott  due,  at 
the  time  when  tbe  ioaa  occorred  and 
prior  to  the  appointment  of  the  re- 
Guver.  Bnt,  even  if  they  bad  been 
so  doe,  it  would  not  have  made  a 
case  within  the  governing  prindple 
already  stated  (ante,  4  72&1},  nuleaa 
tbe  claim  for  tbe  lose  had  also  been 
adjnated  prior  to  the  appointment  of 
the  receiver;  for  that  prindple  is, 
that  the  receiver  cannot  allow  a  aat- 
off  nnleea  tbe  circomatancea  were 
Btidi  that  ft  waa  demandable,  aa  be- 
tween the  parties  to  the  contract, 
prior  to  tbe  time  when  be  tocA:  poa- 
aaaeioa. 

»  OegOQd».Ogden,4KeyoaCN.Y.), 
70. 

■  Aid.;  foUowingHcLHTBav.  Pen- 
nington, 1  Paige  (N.  Y.).  Mtt. 
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g  7253.  Defenses  to  Sncb  Actions.  —  It  has  been  held  that 
if,  at  the  time  of  the  making  of  the  contract  of  iusurance, 
the  agent  of  the  company,  with  the  aatliority  of  the  directors, 
represented  that  the  company  waa  entirely  solvent  and  able 
to  pay  all  Iossob,  and  that  it  was  then  worth  a  considerabl» 
amount,  and  the  insured  relied  upon  those  representations, 
and  was  thereby  induced  to  enter  into  a  contract  of  insurance 
and  to  execute  a  premium  note,  and  such  representations 
were  false,  —  these  facts  will  constitute  a  good  defense  to  an 
action  by  the  receiver  on  the  premium  note.'  He  may  de- 
fend by  setting  up  the  fraudulent  representations  of  the  agent 
appointed  by  the  company  to  procure  insurances  and  premium 
notes;  but  be  must  aver,  in  his  answer,  that  he  has  done  all 
in  his  power  to  restore  to  the  insurance  company  what  he 
has  received  from  it  under  the  contract:  the  principle  being, 
that  a  party  cannot  rescind  a  contract  which  has  been  im- 
posed  upon  him  through  the  fraud  of  another,  without  restor- 
ing the  benefits  which  he  has  received  under  it.  It  is  not  a 
good  defense  to  such  an  action  that  the  claims  for  losses  for 
which  the  assessment  was  made  stood  upon  such  a  footing 
that  the  receiver  might  have  resisted  a  recovery  thereon  upon 
strictly  legal  or  technical  grounds.  If  those  claims  are  meri- 
torious, in  an  equitable,  —  that  is  to  say,  in  a  moral,  —  sense, 
the  receiver  is  not  bound  to  insist  upon  technical  defenaet 
against  them;  although  we  have  had  occasion  to  note  a  view 
that  he  cannot  waive  preliminary  proofs  of  loss,*  hut  that  such 
proofs  are  made  a  part  of  the  essence  of  the  contract  by  the 
terms  of  the  contract  itself.  But  the  TeeeivtT  may  waivt  de- 
fenses against  claims,  which  defenses  are  not  meritorious  but 
technical  merely,  just  as  the  company  might  have  done  if  in 
possession  of  its  franchises;  and  his  waiver  will  be  binding 
upon  the  makers  of  the  premium  notes.* 

g  7254.  Priorities  In  Dlstribntlon.  —  The  officers  of  insol- 
vent insurance  companies  are  not  entitled  to  have  their  aalariet 

*  BolsnJ  «.  Whitman,  33  Ind,  S4;  ■  Devendorf  g.  Beard el«]r,  nqm). 

Devendorf   «.    Beardele/,  23   Barb.  *  AitU,  i  7225. 

(N.  Y.}  656.  ■  Sands  *.  UiU,42  Barb.  (H.T.)65t 
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paid  in  full,  in  preference  to  other  creditors.  In  respect  of 
unpaid  arrearages  of  their  salaries  which  existed  vhen  the 
company  went  into  the  haods  of  the  receiver,  they  stand 
merely  on  the  footing  of  general  creditors,  and  mast  take  their 
pro  rata  dividends  with  the  others.'  This  follows  from  the 
doctrine  that  the  officers  of  an  insolvent  corporation,  as,  for 
instance,  the  ctuhier  of  an  insolvent  bank, —  have  no  lien  upon 
the  funds  of  the  corporation  for  the  payment  of  any  arrears  of 
their  salaries.'  Where  the  receiver  of  an  insurance  company 
prosecutes  an  action  to  recover  money  which  he  claims  to  be- 
long to  the  fund  of  which  he  is  receiver,  and  fails  to  recover, 
the  defendant  is,  of  course,  entitled  to  his  coats.  The  defend- 
ant is  not  bound  to  await  the  administration  of  the  fund  and 
to  share  as  a  general  creditor,  pro  rata  with  the  other  credit- 
ors, in  respect  of  his  demand  for  costs,  but  is  entitled  to  an 
immediate  order  for  their  payment  out  of  any  funds  in  the 
hands  of  the  receiver.  This  necessarily  follows  from  the 
principle  that  the  costs  of  the  administration  are  a  preferred 
demand.*  If  the  receiver  makes  and  pays  unreasonable  or 
improper  costs,  that  will  be  a  matter  of  exception  on  the 
part  of  creditor  when  his  accounts  are  passed  upon.* 

§  7355.  Becelver  may  Exercise  an  Option  Possessed  by 
the  Company.  —  If  the  company,  under  a  contract,  possessed 
an  option,  which  it  may  exercise  within  a  time  stated,  upon 
giving  notice  in  writing,  and,  before  the  time  has  expired, 
it  passes  into  the  hands  of  a  receiver,  it  is  competent  for  the 
receiver  to  exercise  the  option  and  give  the  notice.  It  was  so 
held  where  certain  securities  were  deposited  as  collateral  by  a 
corporation,  taking  the  following  receipt:  "Received  of  Alex- 
ander Frear,  secretary  and  treasurer,  the  following  claims, 

»  Re  Croton  Ina.  Co.,  8  Barb.  Cb.  pollcy-bolden,  and  where  »  receiver 

(N.Y.)  M2.  was  appointed  a  few  days  tiiereafter 

■  Bmyn  v,  Beceiver,  1  Paige  (N.  and  before  the  loea  was  paid, — eeeBe 

Y.},  6S4.    For  a  case  adjasting  the  Becurity    Life    Ins.    Co.,    11     Hnn 

coDflicttDg  lights  ol  poUcy-holdera  in  (N.  Y.),  96. 

%  life  insnrance  companj  where  the  *  Colnmbian  Ins,  Oo.  «.  Bteveas, 

company  wu  insolvent  at  the  time  of  87  N.  Y.  636. 
tbenotice  of  the  death  of  one  oi  the         *  Ibid. 
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notes,  and  bonda,  as  collaterals  on  the  indebtedness  of  the 
New  York  Iron  Company  to  as,  viz.:  [Specifying  them.] 
The  above  secnrities  are  given  upon  the  following  conditions: 
We  agreeing  to  release  the  New  York  Company  from  alt  lia- 
hilitiea  to  ua,  either  aa  indorsers  or  principals,  provided  the 
secretary  of  the  said  company  wishes  us  to  do  so,  and  giving 
us  notice  to  that  effect  in  writing."  It  was  held  that  this  did 
not  constitute  the  secretary,  in  any  way,  an  arbilrator,  bnt  the 
option  was  the  option  of  the  company,  which  could  be  legally 
made  either  by  itself  or  by  anyone  acting  as  its  representa- 
tive, and  consequently  that  it  could  he  made  by  the  receiver 
of  its  assets  after  its  insolvency.* 

g  7260.  Dlstrlbatiott  not  Made  to  CredltoTS  of  Creditors. 

For  reasons  already  stated,'  alter  a  receiver  of  an  insolvent 
insurance  company  has  been  appointed  under  a  statute,  and 
the  company  has  been  enjoined  from  the  further  proseoution 
of  its  basiness,  its  funds  in  the  hands  of  the  receiver  are  not 
subject  to  garnishment  by  creditors  of  its  creditors,  called 
"  trustee  proeesB  "  in  Maaaacbusetts.*  Such  process  will  not 
run  against  the  corporation,  because  it  has  been  enjoined 
from  paying  its  debts;  nor  against  the  receiver,  because  the 
property  which  he  holds  has  been  intrusted  to  and  deposited 
with  him,  not  by  the  acts  of  the  public,  but  by  authority  of 
law;  and  the  law  allows  no  person,  so  holding  funds,  to  be 
charged  by  such  process,  except  executors,  administrators,  and 
assignees  under  the  insolvent  acts.*  It  was  suggested  that,  if 
the  creditor  of  the  creditor  could,  by  any  form  of  remedy,  have 
the  property  of  the  corporation  applied  to  the  payment  of  the 
debt  due  him  from  one  of  its  creditors,  it  could  only  be  by 
pelitwn  M  equity  in  the  case  in  which  the  receivers  were  ap* 
pointed.*    On  this  suggestion,  such  a  petition   was  subse- 

'  Pboenix  In»  Co.  «.  N«w  York  *  Gi«7,  0.  J.,  la  Oolnmbtmn  Book 

Wronght  Iron  Railroad  Cli*iT  Co.,  27  Ca.  «.  De  Ooljrer,  tupn;  eiting  Colbr 

N.  J.  L.  48i.  •.OiMlM,eGiuh.(HaflH.)fie8:  Ituy- 

■  Axit,  i  east.  er  *.  3>lw,  6  Allen  (U««.),  H. 

>  Oolamblan  Book  Co.  v.  De  <hd-  *  OoltunbiAn  Book  Co.  v.  DtGttir- 

JOT,  116  Uasfl.  87.  yer,  npra, 
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queotly  preseuted  and  deuied.  The  court  reasoned  that  the 
property  of  the  corporation  ia  intrusted  to  the  receiver,  by 
the  authority  of  the  law,  for  the  purpose  of  distribution  amocg 
the  creditors  of  the  corporation,  and  not  among  the  creditors 
of  those  creditors;  and  that,  for  the  court  to  undertake  to  de- 
termioe,  as  incidental  to  the  administration  of  the  estate  of 
the  corporation,  the  validity  and  equity  of  the  claims  of  every 
creditor  of  a  creditor  of  the  corporation,  would  unreasonably 
embarrass  and  delay  the  distribution  of  the  estate,  and  the 
settlement  of  the  accounts  of  the  receivers.*  It  is  believed 
that  these  objections  are  not  sufficient  to  warrant  the  estab- 
lishment of  a  rule  of  exclusion  which  practically  cuts  off  all 
remedy  of  the  creditor  of  the  creditor;  and  there  are  certainly 
many  caaea  in  which  they  would  have  no  application  at  alL 


1  Com.  •.  Hide  &  leather  Ins.  Cck, 
lU  Haaa.  iS&.  In  a  cms  inToiTiog 
Uw  qaeBtion  of  prioritiee  ia  the  dis- 
tribatioa  of  the  sssets  of  Ma  inaolTent 
lilft  insomice  campaa;  in  the  hutds 
ot  ft  receiver,  a  namber  of  claims 
HOB  aet  Tip  for  preferencea  whicb 
wflra  aererallj  disellotrad,  and  the 
conrt  held  that  the  holders  of  claitna 
for  deftth  loeaes,  and  the  uBignees  ot 
such  claims  who  atood  oa  the  aame 
footing  B8  the  original  holdeia,  were 
entitled  to  be  paid  flrat,  and  that  the 
balance  remaining  in  the  banda  of 
the  receiver  wa>  to  be  divided  pro 
tota  among  all  the  other  creditcws. 
One  who  bad  aubscribed  for  etook  on 
the  formation  of  the  compsnj  and  had 
paid  his  aabacription,  who  never  had 
reouTed  anj  atock,  but  had  allowed 
bis  money  to  remain  for  nveral  yean 
in  the  hands  of  the  company,  became 
tlM»I)7*  gBDent  creditor  of  the  cou^ 


pany,  and  was  not  entitled  to  any 
preference.  Those  who  advanced 
money  to  paj  for  loaaes  incnrred  on 
particular  policies,  and  who  appeared 
on  the  books  of  the  company  as  cred- 
ited with  ao  mnch  money  to  be  applied 
toward  the  payment  of  loBses  incurred 
on  the  particular  polidea,  did  not,  for 
that  reason,  stand  on  a  footing  differ- 
ent from  that  ot  general  creditors,  and 
were  hence  not  to  be  preferred.  Judg- 
ment creditors  were  not  to  be  pre- 
ferred over  general  creditors,  for  the 
reason  that  they  had  acquired  no  lien 
npon  the  assets  of  the  company  in  the 
bands  of  the  receiver  by  tbe  recovery 
ot  their  judgments.  But  it  was  not 
held  that,  if  the  lien  of  a  judgment 
had  attached  to  such  aeeete  before  it 
went  into  the  bands  of  a  receiver,  the 
^dgment  would  not  be  preferred. 
Kitchen  •.  Conklln,  SI  How.  Fr. 
(N.  T.)  808. 
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9  7302.  Power  of  Conrta  to  Appoint  Recelven  of  Na- 
tional Btutfes.^Tbe  act  of  Goagress  known  as  the  National 
Banking  Act  providea  for  the  winding  up  of  national  banks 
under  the  direction  of  the  Comptroller  of  the  Currency,  who 
appointa  a  receiver  for  that  purpose.'  The  view  has  been 
freqaentl;  taken  by  the  courts  that  these  provisioua  are  not 
exdvaive,  and  were  not  intended  to  put  it  out  of  the  power  of 
the  courts  to  appoint  receivers  upon  a  judgment  creditor's 
bill,*  or  even  upon  a  bill  filed  by  a  stockholder;*  and  this 
jurisdiction  has  been  exercised  by  State  courts,*    A  creditor's 

>  Bev.  Stat.  U.  S.,  4  6328,  et  leq.  *  Elwood  «.  First  Nat  Bank,  41 

■  Wright  v.  Merchants'  Bank,  X  Ean.  476;    i.  e,  21  Poc  Bep,  873; 

Flipp.  (O.  8.)  668 ;  t.  e.  1  Hat.  Bank  Uerchants'  &k.  Bonk  «.  Onrusteee,  63 

Caa.  S21;   Irons   *.    Manufacture ra"  Ga.  649. 

Nat.  Bank.  6  Bin,  <U,  S.)  301;  i.  a.  *  Etwoodtr.  First  Hat,  Bank,  fufnw. 

1  Hat.  Bank  Cas.  SOS. 
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bill  will  lie,  in  the  Circuit  Court  of  the  United  States,  for  the 
appointment  of  ft  receiver  for  such  a  bank.'  It  haa  been 
held  that,  until  a  Federal  court  acta,  neither  law  nor  comity 
requires  a  State  court  to  suspend  its  equitable  jurisdiction  to 
reach  the  assets  of  such  a  bank  and  to  enforce  its  own  final 
process  against  the  same.  The  pendency  of  a  hill  brought 
by  a  stockholder  in  a  Federal  court  to  which  the  judgment 
creditor  has  not  been  made  a  party,  wilt  not  therefore  oust 
the  State  court  of  its  power  to  appoint  a  receiver,  nor  make 
the  exercise  of  such  power  a  violation  of  comity,' 

§  7263.  Oases   in  Which  Conrts   will   Appoint  BecelTers. 

Coming  now  to  cases  in  which  the  courts  will  appoint  a  re- 
ceiver of  a  national  honk,  we  find  that  it  was  held  proper  to 
appoint  a  receiver,  under  a  bill  in  equity  by  a  judgment 
creditor,  which  alleged  that  his  judgment  was  for  moneys 
deposited  with  the  bank;  that  the  bank  had  gone  into  volun- 
tary liquidation;  that  it  had  withdrawn  its  bonds  which  had 
been  deposited  with  the  Treasurer  of  the  United  States;  that 
its  officers  had  fraudulently  applied  the  funds  of  the  bank  to 
the  payment  of  persons  other  than  the  complainant;  and 
that  there  was  no  property  of  the  bank  subject  to  seizure  on 
execution.'  In  another  such  case  the  bill  set  forth,  in  sub- 
stance, that  the  complainant  had  recently  obtained  a  judg- 
ment for  $10,000  against  the  defendant,  a  national  bank,  in  a 
State  court;  that  the  complainant  was  nnable  to  obtain  pay- 
ment ol  the  same;  that  the  bank  had  closed  its  doors,  discon- 
tinued its  business,  and  was  insolvent;  that,  in  contemplation 
of  insolvency,  it  had  transferred  all  its  assets  to  one  creditor, 
a  correspondent  bank  in  the  city  of  New  York,  which  was 
also  a  large  stockholder  in  the  defendant  national  bank;  that 

*  Wiight  t.  Merchuita'  Nat.  Bftnk,  hsd  no  jnrMiction  to  wind  up  an  in- 

1  Plipp.  (U.  B.)  66S;  3  Cent.  L.  J.  solTent  national  bank.     Re   Mann- 

351;  1  Nat.  Bonk  Gaa.  S21.  factoren'  Nat.  Bank,  6  BiM.  lU.  B.) 

•Merchants'  Ac    Nat.  Bank    f.  4W;  t.  o.  1  Hat.  Bank  Cat.  102. 
Trnataea,  63  Oa.  HB;   t.  e.  2   Nat  ■  Irons    t.    Msontactnrera'    Nat. 

Bank  Caa.  220.    The  United  Btatea  Bank,  6  Bias.  (U.  8.)  801;  *.  e.  1  Nat 

District  Conrt,  as  a  court  of  bank-  Bank  Oaa.  308. 
mptcy,  under  the  late  bankruiptcy  act, 
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this  preferred  creditor  was  appropriating  all  the  assets  to  the 
satififactioo  of  its  own  debt;  and  that  nothing  would  be  left 
for  the  plaintiff,  and  that  nothing  could  then  be  collected  by 
legal  process.  It  was  held  that  this  bill  exhibited  a  proper 
case  for  the  appointment  of  a  receiver,  subject  possibly  to  the 
appointment  being  saperseded  by  the  action  ol  the  Comp- 
troller of  the  Currency.^  Where  a  judgment  bad  been  ren- 
dered in  a  State  conrt  against  a  national  bank,  and  an  execution 
had  been  retnmed  nidia  bona  within  the  county  where  the 
bank  was  located,  and  the  bank  had  ceased  to  discharge  its 
functions  as  a  fiscal  agent  of  the  United  States,  and  was  dis- 
posing  of  its  assets  among  its  stockholders,  it  was  held  that  a 
State  court  would,  on  a  bill  filed  by  the  judgment  creditor, 
grant  the  usual  injunction  and  appoint  a  receiver.* 

§  7261.  Appointment  of  Becelrer  bj  Comptroller  of  the 
Cazremer  mder  Berised  Statntea  of  tbe  United  States.  —  Un- 
til the  act  of  1876,  quoted  in  the  next  section,  this  subject  was 
governed  by  the  following  sections  of  the  Revised  Statutes  of 
the  United  States:  "  Whenever  any  national  banking  associa- 
tion fails  to  redeem,  in  the  lawful  money  of  the  United  States, 
any  of  its  circulating  notes,  upon  demand  of  payment  duly 
made  during  the  usual  hours  of  business,  at  the  office  of  such 
association,  or  at  its  designated  place  of  redemption,  the  holder 
may  cause  the  same  to  be  protested,  in  one  package,  by  a 
notary  public,  unless  the  president  or  cashier  of  the  associa- 
tion whose  notes  are  presented  for  payment,  or  the  president 
or  cashier  of  the  association  at  the  place  at  which  they  are 
redeemable,  offers  to  waive  demand  and  notice  of  the  protest, 
and,  in  pursuance  of  such  offer,  makes,  signs,  and  delivers  to 
the  party  making  such  demand,  an  admission  in  writing, 
stating  the  time  of  the  demand,  the  amount  demanded,  and 
the  fact  of  the  non-payment  thereof.  The  notary  public,  on 
making  such  protest,  or  upon  receiving  such  admission,  shall 
forthwith  forward  such  admission  or  notice  of  protest  to  the 

*  Wilftht  V.  Vat,  Bank,    1   Flip.  *  Herchanti'  Ac  Bulk  *.  Tnuteet, 

(U.  S.)  E6S;  «.  <:.  3  Oent.  L.  J.  861;  «3  Ga.  M9;  (.  c  S  Nat  Buk  Ou. 
1  Hat,  Bank  Ou.  iSt.  220. 
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Comptroller  of  the  Currency,  retaining  a  copy  thereof.  If, 
however,  Batisfactory  proof  is  produced  to  the  notary  pnblic 
that  the  payment  of  the  notes  demanded  is  restrained  by 
order  of  any  court  of  competent  jurisdiction,  he  shall  not  pro- 
,  test  the  same.  When  the  holder  of  any  notes  causes  more 
than  one  note  or  package  to  he  protested  on  the  same  day,  he 
shall  not  receive  pay  for  more  than  one  protest."  *  "  On  receiv- 
ing notice  that  any  national  hanking  association  has  failed  to 
redeem  any  of  its  circulating  notes,  as  speci&ed  in  the  pre- 
ceding section,  the  Comptroller  of  the  Currency,  with  the  con- 
carrence  of  the  Secretary  of  the  Treasury,  may  appoint  a 
special  agent,  of  whose  appointment  immediate  notice  shall 
be  given  to  such  association,  who  shall  immediately  proceed . 
to  ascertain  whether  it  has  refused  to  pay  its  circulating  not«B 
in  the  lawful  money  of  the  United  States,  when  demanded, 
and  shall  report  to  the  Comptroller  the  fact  so  ascertained. 
If,  from  such  protest,  and  the  report  so  made,  the  Comptroller 
is  satisfied  that  auch  associatiou  has  refused  to  pay  its  circu- 
lating notes,  and  is  in  default,  he  shall,  within  thirty  days  after 
he  has  received  notice  of  such  failure,  declare  the  bonds  depos- 
ited by  such  association  forfeited  to  the  United  States,  and 
they  shall  thereupon  be  so  forfeited."*  "After  a  default  on 
the  part  of  an  association  to  pay  any  of  its  circulating  notes 
has  been  ascertained  by  the  Comptroller,  and  notice  {of  for- 
feiture of  the  bonds]  [thereof]  has  been  given  by  him  to  the 
association,  it  shall  not  he  lawful  for  the  association  suffering 
the  same,  to  pay  out  any  of  its  notes,  discount  any  notes  or 
bills,  or  otherwise  prosecute  the  business  of  banking,  except  to 
receive  and  safely  keep  money  belonging  to  it,  and  to  deliver 
special  deposits."*  "On  becoming  satisfied,  as  specified  in 
sections  5226  and  5227,  that  any  association  has  refused  to 

■  Act  Gong.  June  3,  1864,  cb.  106,  Cong.  Feb.  18,  1876,  ch.  80;  IS  U.  S. 

^  4S;  13  V,  S.  8Ut.  lit  Large,  113;  SUt.  at   Large,  p.  3S0;   Ker.   Slat. 

Ker.  8Ut.  n.  &.,  f  6226.  U.S., 4  6228.    The  phrase  in  tbia aeo- 

*  Act.  Oong.  June  3,  1864,  cb.  106,  tion,  "ie]iY6r tpteialdepofilt,"  implies 
4  47;  13  n.  B.  Stat,  at  Large,  p.  114;  the  power  to  receive  ancb  deposita. 
Rev.  Stat.  V.  6.,  i  5227.  National  Bank  v.  Graham,  100  IT,  S. 

•  Act  Cong.  June  3,  1864,446;  18  6B9i  «.  e.2Nat.  Bank  Cu.64;affirm- 
V.  8.  Stat,  at   Large,    p.  113;  Act  ing  f.  a.  Thomp.  Nat.  Bank  Cas.  776. 
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pay  its  circolating  Dotea  as  therein  mentioned,  and  lain  de- 
fault, the  Comptroller  of  the  Currency  may  forthwith  appoint 
a  receiver,  and  require  of  him  such  bond  and  security  as  he 
deems  proper.  Such  receiver,  noder  the  direction  of  the 
Comptroller,  shall  take  possession  of  the  books,  records,  and 
assets,  of  every  description,  of  snch  aeaociation,  collect  all 
debts,  does,  and  claims  belonging  to  it,  and,  upon  the  order 
of  a  court  of  record  of  competent  jurisdiction,  may  sell  or 
compound  all  bad  or  doubtful  debts,  and,  on  a  like  order,  may 
sell  all  tlie  real  and  personal  property  of  such  association,  on 
such  terms  as  the  court  shall  direct;  and  may,  if  necessary  to 
pay  the  debts  of  such  association,  enforce  the  individual  lia- 
btlity  of  the  stockholders.  Such  receiver  shall  pay  over  all 
money  so  made  to  the  Treasurer  of  the  United  States,  subject 
to  the  order  of  the  Comptroller,  and  also  make  report  to  the 
Comptroller  of  all  his  acts  and  proceedings.'" 

S  7SM,  Otrcnmstances  under  Wblcli  ComptEoller  mar  Ap- 
point Receiver  under  Act  of  1876. — This  is  now  determined 
by  tiie  first  section  of  the  act  of  Congress  of  June  SO,  1876, 
which  is  as  follows:  "That  whenever  any  national  banking 
association  shall  be  dissolved,  and  its  rights,  privileges^  and 
franchises  declared  forfeited,  as  prescribed  in  section  5239  of 
the  Revised  Statutes  of  the  United  States ;  or  whenever  any  cred- 
itor of  any  national  banking  association  shall  have  obtained  a 
judgment  against  it  in  any  court  of  record,  and  made  applica- 
tion, accompanied  by  a  certificate  from  the  clerk  of  the  court, 
stating  thatsuch  judgment  has  been  rendered  and  has  remained 
unpaid  for  the  space  of  thirty  days;  or  whenever  the  Comptrol- 
ler shall  become  satisfied  of  the  insolvency  of  a  national  bank* 
ing  association;  —  he  may,  after  due  examination  of  its  affairs, 
in  either  case,  appoint  a  receiver,  who  shall  proceed  to  close 
np  such  association,  and  enforce  the  personal  liability  of  the 
shareholders,  as  provided  in  section  6234  of  said  statutes."  ' 

*  Act  Cong.  Jane  3, 1864,  eh.  106,  ■  Act  Cong.  June  30, 1876,  H ;  19 

«  GO;  Act  CoDg.  Jane  SO,  IB76,  ch.     U.  S.  6Ut  at  I-arge,  63;  1  Supp,  to 
IH,  4H>  3 ;  1»  U.  8.  SUL  at  Utkb,     B«t.  Strt.  U.  8.  (2d  ed.},  p.  107. 
p.  08;  Bev.  Stat.  U.  6.,  i  6234. 
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g  7266.  Action  of  Comptroller  in  AppoiDtine  Beceiver 
Conoliuire  upon  I>ebtora. — The  liebtora  of  a  national  bank, 
when  sned  by  its  receiver,  appointed  by  the  Comptroller  of  the 
Cnrrency,  cannot  require  the  receirer  to  allege  and  prove  the 
propriety  of  hia  appointment.  "  It  is  BuCBcient,  for  the  pur- 
poses of  such  a  salt,  that  be  has  been  appointed  and  is  receiver 
in  fact.  As  to  debtors,  the  action  of  the  Oomptroller  in  making 
the  appointment  is  conclusive,  until  set  aside  on  the  applica- 
tion of  tbe  bank.  The  bank  may  move  in  that  behalf,  but  the 
debtor  cannot.  Section  50'  makes  express  provision  for  a  con- 
test by  the  bank.'"  Another  statute  authorizes  the  Deputy 
GomptroUer  of  the  Gurreacy  to  act  in  the  place  ot  the  Oomp- 
troller ID  certain  contingencies  stated;  and  therefore,  it  seems 
that  where  a  deputy  has  acted  in  making  au  appointment,  or 
in  ordering  an  assessment  against  shareholders,  his  action  is 
equally  conclusive  with  that  of  the  Comptroller.* 

§  7267.  Bvidenee  of  bis  Appointment.—  In  any  action  by 
the  receiver,  where  the  validity  of  his  appointment  is  chal- 
lenged, the  eertijUaU  of  hit  appointmvnt  made  by  the  Comp- 
troUer  of  the  Currency  is  legal  evidence  of  the  fact  that  he 
was  duly  appointed.  The  receiver  is  not  required  to  prove 
the  facts  upon  which  the  Comptroller  based  his  action; 
because  the  statute,*  in  requiring  the  Comptroller  to  make 
the  appointment  on  "  becoming  aatiafied,"  etc.,  of  the  facts 
upon  which  the  preceding  sections  authorize  him  to  make 
the  appointment,  was  drawn  with  the  evident  purpose  of 
excluding  the  idea  that  he  was  required  to  be  satisfied  by 
legal  evidence.* 

»  Eer.  SUt  U.  8.,  t  6237.  »  Piatt  •.Beebo.  67  N.T.8S9;  «.  «. 

■  Culla  *.  B&ker,  80  WkII.  (U.  B.)  1  Nat.  Bank  Oas.72S;  FUttv.Oaw- 

660;  (.  c  1  Nat.  Bank  Oas.108;  Piatt  ford,  S  Abb.  Pr.  (■.  a.)  (N.  Y.)  3»7. 

V.  Beebe,  67  N.Y.  SS9;  i.  e.  1  NaL  Thattho  OomptroUer's  certificate  is 

Bank    Cag,  725;  affirmii^  Flatt  «•  evidence  ol  the  due  organuation  ot  » 

Crawford,  8  Abb.  Pr.  (s.  a.)  (N.  Y.)  national  bank,— nee  Tbatcher  v.  West 

297 ;  Yoong  *.  Wempe,  46  Fed.  Bep.  Biver  Nat.  Bank,  19  Uich.  196 ;  t.  c. 

SM,  1  Nat.  Bank.  Cas.  623;  Tapleyt.  Har- 

*Yonngv.WeiDpe,46Fed.Itep,3&4.  tin,  US  Mass.  276;  i.e.  1  Nat.  Bank 

<  Rev.  Stat.  U.  8.,  (  6234;  ante,  Cat.611,  Compare  ante,  4  219,  A w?. 
(7264. 
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g  79G8.  EffcGt  of  Appotntment  on  Bights  of  Action  by 
and  s^alnst  Bank. —  There  is  nothing  in  the  National  Bank- 
ing Act'  which  goes  to  show  that,  npon  the  appointment  of  a 
receiver  for  any  of  tho  reasons  named  therein,  the  corpo- 
ration is  thereby  dissolved.*  On  the  contrary,  it  may  be 
concluded  that  its  corporate  exiatenct  remains  unimpaired, 
although  unable  to  continue  the  exercise  of  its  banking 
powers.  For  example,  it  may  receive  and  keep  all  money 
belonging  to  it,  and  also  reideliver  special  deposits.  More- 
over, the  fiftieth  section  of  the  act  contains  an  express 
recognition  of  the  right  of  creditors  to  have  their  claims 
adjudicated  by  a  court  of  competent  Jurisdiction.  Accord- 
ingly, the  law  is  stated  by  the  Supreme  Court  of  the  United 
States  asfoUows:  "The  association  may  sue  and  be  sued,.<:om- 
pl&in  and  defend,  in  all  cases  where  it  may  be  necessary  that 
the  corporate  name  of  the  association  shall  be  used  for  that 
purpose  in  closing  its  business  and  winding  up  its  affairs 
under  the  provisions  of  the  act  which  authorized  its  forma- 
tion. Suits  and  proceedings  under  the  act,  in  which  the 
United  States  or  their  officers  or  agents  are  parties,  whether 
commenced  before  or  after  the  appointment  of  a  receiver,  are 
to  be  conducted  by  the  District  Attorney  under  the  direction 
of  the  Solicitor  of  the  Treasury;  and  no  doubt  is  entertained 
that  the  directors,  from  the  time  a  receiver  is  appointed, 
cease  to  have  any  power  in  respect  to  sucli  matters,  and  that 
the  control  and  supervision  of  the  same  are  vested  in  the 
proper  officers  of  the  United  States." '  So,  a  national  bank 
which  goes  into  voluntary  liquidation  under  the  provisions 
of  the  statute/  is  not  thereby  dissolved  as  a  corporation,  but 

■  13  U.  S.  Sbtt.  at  Ltage,  99.  *  Bank  ol  BeUial  *.  Pahqnloqae 

■  Sational  As.  Bank  «.  Fint  Nat.  Book,  14  Wall.  (U.  8.)  888,  888,  400, 
Bank,  S6Conn.S2S;  a.  e.  4  Am.  Rep.  perC9tBoTd,  J.  That  aa  action  may 
80;  14  WalLdT.  8.)  383;  Keanody*.  be  maintained  against  a  national 
Git)H>n.SWaU.(n.fi.]498;  Greene,  bankaftertbe  appointment  of  a  re- 
TalUU  Nat.  Bank,  7  Hnn  (N.  Y.),  63 ;  ceiver  of  its  asaeta  by  the  Oomptrotler 
Tomer  *.  Pint  Nat.  Bank,  30  Iowa,  of  the  Cnrrency, — aee  Oreen  v.  Wal- 
(62;  Nati(nuaBaak«.Ii>anranMCo.,  kill  Nat,  Bank,  7  Hon  (N.Y.),  BS; 
104  n.  a.  64.  I.  e.  1  Nat.  Bank  Caa.  786. 

*  Ber.  Stat.  V.  S.,  i  5220. 
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may  Bue  and  be  sued  by  its  corporate  name,  for  the  purpose 
of  winding  up  ita  business.^ 

g  7269.  Effect  of  Jndsrmenta  a^loBt  Katlonal  Banks  tn 

the  HaatU  of  RecelTen.^Tf  judgment  is  rendered  against  a 
national  bank  in  the  hands  of  a  receiver,  execution  cannot 
issue  upon  tbe  judgment;  but,  under  the  operation  of  the 
statute,'  it  is  to  be  paid  by  the  Comptroller  from  the  assets  in 
his  hands,  ratably  with  other  claims.'  For  this  purpose  the 
judgment  should  be  certified  by  tbe  receiver  to  the  Comp- 
troller.* Where  a  judgment  is  rendered  against  a  receiver  of 
a  national  bank  in  a  Circuit  Court  of  tbe  United  States,  npon 
a  demand  against  tbe  bank,  "  it  requires  neither  argument 
nor  authorities  to  show"  that  it  is  competent  for  the  court  to 
make  an  order  upon  the  Comptroller  of  the  Currency  to  pro- 
vide for  ita  payment.* 

g  7270.  Blirht  of  Action  of  Receiver  In  Ped«ial  Oonrts.  — 

The  appointment  of  a  receiver  of  a  national  bank,  made  by 
the  Comptroller  of  the  Currency  as  provided  by  the  National 
Bank  Act,  is  presumed  to  be  made  with  tbe  concnrrence  or 
approval  of  the  Secretary  of  tbe  Treasury,  and  is,  therefore, 
in  theory,  made  by  tbe  head  of  a  department,  within  the 
meaning  of  section  2  of  article  II.  of  the  constitution  of  the 
United  States.  Such  a  receiver  is  therefore  on  agent  or  offi- 
cer  of  the  United  States,  and  an  action  brought  by  bim  in  his 
representative  capacity  is  an  action  at  common  law,  brought 
by  an  officer  of  the  United  States,  under  the  authority  of  an 

*  National  Bank  •.  Insurance  Co.,  and  that  Frank  F.  Case,  receiver,  do 
104  TJ.  S.  64.  recognise  ttie  aaid  Oitii«na'  Bank  of 

'  Bev.  Stat.  U.  B.,  f  G230.  Louiaiana  aa  creditor;   ....   and 

'  Eastern  Townahip  Bank  «.  Vet-  that  he  do  pay  the  same,  or  certify 

montNat.Bank,22Fed.Rep.l8a,]89.  the  same  to  the  Comptroller,  to  be 

*  Ibid.  f^A  in  dne  course  oF  adminiatration 

*  Oase  «.  Bank,  100  U.  8.  446.  456.  ....  and  that  tbe  CitiEens'  Bank  o( 
The  jodgment  ran  as  follows;  "That  Loniaiana  do  receive,  before  farther 
the  Citizens'  Bank  oF  LouiBiann  do  pajment  to  craditora,  ita  due  propor- 
have  and  recover  of  the  Creacent  City  tion  of  dividends,  pro  rola  with  those 
Natitmat  Bank,  Frank  F.  Case,  re-  already  paid  to  the  crediton  of  the 
ceiver,  MiOOO  and  interest,  eto. : .  . .  .  Orescent  City  National  Bank." 
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act  of  Cougress,  oE  which  action  the  Circuit  Court  of  the 
United  States  baa  concurrent  jurisdiction  with  the  District 
Coart,  without  regard  to  the  amount  sued  for.'  A  receiver  of 
a  national  bank  might,  accordingly,  sue  either  in  the  Cir- 
cnit  or  District  Court  of  the  United  States  within  the  dis- 
trict in  which  the  national  hank  was  situated.*  The  law 
stood  in  this  way  until  it  was  restrained  by  an  act  of  Congress 
passed  July  12,  1882,  by  which  it  was  provided  "  that  the 
jurisdiction  for  suits  hereafter  brought  by  or  against  any  asso- 
ciation established  under  any  law  providing  for  national 
banking  associations,  except  suits  between  them  and  the 
United  States,  or  its  officers  and  agents,  shall  be  the  same  as, 
and  not  other  than,  the  jurisdiction  for  suits  by  or  against 
banks  not  organized  under  any  law  of  the  United  States, 
which  do  or  might  do  banking  business  where  such  national 
banking  association  may  be  doing  business  when  such  suits 
may  be  begun;  and  all  laws  and  parts  of  laws  of  the  United 
States  inconsistent  with  this  proviao  be,  and  the  same  are 
hereby,  repealed."'  The  purpose  of  this  statute  was  to  put 
national  banks  in  the  same  situation  as  State  banks,  for  the 
purposes  of  suing  and  being  sued.  Under  its  operation,  a 
court  of  the  United  States  will  ordinarily  have  no  jurisdiction 
of  an  action  between  a  national  bank  and  a  citizen  of  a  State 
within  which  the  national  bank  is  situated.*  A  receiver  of  a 
national  bank,  for  the  general  purposes  of  his  rights  of  ac- 
tion, stands  on  the  footing  of  the  bank  itself;  and  where  juris- 
diction would  attach  in  case  the  bank  were  suing  or  being 


*  Price*^AbboU,l?Fed.B«p.606;  •  FreUiigtiuysenr.B>ldwiii,1SFed. 

Annatrong  *.  Ettlesohn,  36  Fed.  B«p.  B«p.  S9S. 

S09;Freliiighnjwiii>.Baldwiii,12Fe4i.  *  Act  Oong.  Jul;  19,  1882,  provito 

B«|kSB5.    See  also  PlBtt  «.  Beach,  S  to  4  4;  2S  U.   B.   Stat,    at  Large, 

Ben.(n.8.)S03;t.«.lNat.BatikCa8.  ch.  290,  f  4;  Bupp.    to  Rev.   titals. 

1S2; Stanton c.Wilkeeon,8 Ben.cn. SO  U.S.  i2d  ed.},  p.  S54,  {4.prwito-    Sw 

357;Eeaned7*.Gib«>n,6WaU.(U.8.)  the  modfied  statute,  ti^  in  this 

498;  t.  e.  1  Nat.  Bank  Gaa.  17 ;  Bank  sectioQ. 

«.Keiuied7, 17  Wall.(U.S.)19;«.e.l  <  UeDdee«.CoDneoUontdco.B.Co., 

Nat.  Bank  Cat.  87;  United  SUtee  «.  26  Fed.  Bep.  077:  «.  e.  23  Blatcbf. 

Hartwell,  e  Wall.  (U.  8.)  385;  Arm-  (17.&)tfl. 
■tiong  «.  Tiaatman,  SO  Fed.  Bep.  276. 
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sued,  the  same  Jurisdictioa  will  attach  in  case  the  receiver  Is 
Buiug  or  being  sued.*  But  where  Federal  jurifldiction  depends 
apoD  citizenship,  the  general  mle  is  that  it  ia  governed  bj 
the  personal  domicile  of  the  receiver,  and  not  by  that  of  the 
corporation  of  whose  aeseta  he  is  receiver.'  The  act  of  Jnly 
12,  1882,  was  subsequently  re-enacted,  in  a  modified  form,  as 
follows:  "That  all  national  banking  asaociatioiis  established 
under  the  lawa  of  the  United  States  sliall,  for  the  purposes  of 
all  actions  by  or  againat  them,  real,  peraonal,  or  mixed,  and 
all  suits  in  equity,  be  deemed  citizens  of  the  States  in  which 
they  are  respectively  located.  And  in  such  cases  the  Circuit 
and  District  Courts  shall  not  have  jurisdiction  other  than 
such  as  they  would  have  in  cases  between  individual  eitizens 
of  the  same  State.  The  provisions  of  this  section  shall  not  h« 
held  to  affect  the  jurisdiction  of  the  courts  of  the  United 
States  in  cases  commenced  by  the  United  States  or  by  direc- 
tion of  any  officer  thereof,  or  cases  for  winding  up  the  affairs 
of  any  such  bank."  • 

g  7271.  Statute  Forbidding  Transfen  ait«r  InBOlvnoej.— 

The  National  Bank  Act  provides  that  "all  transfers  of  the 

*  AigDment  in  Hendee  v.  Ooimeo     purely   adminiBtratiTe    proceedings, 
ticnt  Ac.  B.  Co.,  tupra.    That  a  re-     taken  or  to  be  taken  by  the  r 


niver  o[  a  national  bank  ropreeentB  who  ia  as  officer  of  tfao  United  Idtates, 

the  nghta  of  tba  bank  for  the  purpoaei  and  who  proceeds  nnder  the  lam  of 

ot  bring^g  and  defending  actiane,—  the  United  iStatea.    By  more  or  leas 

■eoBank*.  Kennedy,  17  Wall.  lU.  S.)  BpeciooB  Teasoning,  it  was  therefore 

19 ;  t.  0. 1  Nat.  Bank  Caa.  67 ;  Bank  of  held  that  the  receiver  ol  a  national 

Bethel  t.  Pahqnioqae  Bank,  14  Wail,  bank,  in  Vermont,  might  maintain 

(TJ.  8.)  383 ;  i.  c  1  Nat.  Bank  Oaa.  an  action  in  the  Circnit  Coart  of  the 

77.  United  Statea  against  a  railroad  com- 

■  Ante,  i  6985.    It-was  held  tqr  Ur.  paty,  which  wu,  for  the  pnrpoees  of 

District  Jndge  Wheeler,  in  1&68,  that  Federal  jariRdiction,  a  oitisen  of  the 

Iha  effect  of  the  Act  of  ISSS,  in  con-  State  ol  Vermont,  to  restrain  aneh 

nection  with  the  other  applicator;  eompany  fram  pioaaontitig  an  aotton 

Btatntea,  as  they  then  stood,  was  to  b>  Canada  to  detormine  the  title  to 

leaTe  the  State  coarta  with  jorisdio-  certain  bonds  which  had  been  pledged 

tion  arising  ont  of  the  ability  of  anch  to   the   national   bank.    Hendee   v. 

aieoeiver  tosoe  and  be  ned,  where  Conoecticnt  Ac  K.  Co.,  2BFed.  Bep. 

the  other  party  to  the  action  was  a  677;  t.  e.  S3  Blatcbt.  (U.  B.)  41(1. 
dtiien  of  the  same  State  with  thena-  ■  Act  of  Oong.  Aug.  13, 1888,  i  4;. 

tional  bank,  bat  without  power  over  U  V.  S.  Sut.  at  Laqe,  48S. 
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notes,  bonds,  bills  of  exchange,  or  other  cvidencea  of  debt 
owing  to  any  national  banking  association,  or  of  deposits  to 
iu  credits;  all  aasignments  of  mortgages,  sureties  on  real 
estate,  or  of  judgments  or  decrees  in  its  favor;  all  deposits  of 
money,  bullion  or  other  valuable  thing  for  its  ase,  or  for  the 
use  of  any  of  its  shareholders  or  creditors;  and  all  payments 
of  money  to  either,  made  after  the  commission  of  an  act  of 
insolvency,  or  in  contemplation  tbereof,  made  with  a  view  to 
prevent  the  application  of  its  assets  in  the  manner  prescribed 
by  this  chapter,  or  with  a  view  to  the  preference  of  one  cred- 
itor to  another,  except  in  payment  of  its  circulating  notes, — 
shall  b«  utterly  null  and  void."*  The  "act  of  intoheney," 
mentioned  in  this  section,  is  an  act  which  would  be  an  act  of 
iosolvency  on  the  part  of  an  individual  banker,  —  that  is,  the 
dosing  of  the  doors,  refusing  to  pay  depositors  on  demand, 
refusal  to  go  on  in  the  due  course  of  business,  to  transact  its 
business  as  a  bonk  and  discharge  its  liabilities  to  its  creditors.* 
The  return  of  an  execution  nulla  bona  is  sufficient  evidence  of 
such  insolvency.*  The  word  "  inaolwruy,"  as  here  used,  is 
synonymous  wiUi  the  same  word  in  the  late  bankrupt  act.  It 
means  present  inability  to  pay  in  the  ordinary  course  of  busi- 
ness.* For  the  purposes  of  this  statute,  it  is  only  necessary 
that  insolvency  sliould  ha  m  the  contemplation  of  the  bank 
making  the  transfer:  the  party  receiving  the  transfer  need  not 
know  of  snch  insolvency,  or  contemplate  that  the  transfer  is 
made  with  the  view  of  its  happening.' 

■  Act  Cong.  June  3, 1864,  ch.  106,  •  Wheelocfev.Eoat, 77111. ZOS;  (.«. 
4  SS;  13  U.  S.  Stat,  at  I^rg*,  p.  116;     I  Nat.  Bank  Cas.  4M. 

B«v.  Stat.  V.  6.,  {  BZt2.  *  Case  *.  Citizenfl'  Bank,  2  Wooda 

■  Irons  «.  UaDDfactnrers'  Nat.  (tJ.  S.}>  S3;  i,  e.  1  Nat.  Bank  Cat. 
Bank.ftBi88.(Tr.  S.)!)01;  t-e.  INat.  276;  Roberta  v.  Hill,  24  Fed.  It«p. 
Bank  Cma.  203,  207,  per  BloJsett,  J.  C7I ;  citing  and  following  Wager  t>. 
For  a  case  exhibiting  Acta  of  InMl-  Hall,  16  Wall.  (U.  S.)  IS84,  599;  Ven- 
tencf  by  a  national  bank  which  re-  nard  v.  McOonnell,  II  Allen  (Mass.), 
quired  the  vacation  of  an  attachment  665 ;  Ibompaon  v.  Thompeoo,  4  Ctub. 
under    another   clause  of   this   eec-  (Mass.)  127. 

fion, — see    Hxrket    Nat.    Bank    *.  *  Case  v.  CitiseDa'  Bank,  2  Wooda 

FkcUtc  Nat.  Bank,  30  Han  [N.  T.),  (XT.  S.),  23;  •.  e.  1  Nat.  Bank  Cas. 
DO;  f. «.  S  Hat.  Bank  Caa.  672.  270. 
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S  7273.  Fraadnlent  Preferences  nnder  ThU  Statute.  —  To 

render  a  transfer  Told  under  this  section,  it  muat  have  been 
mads  either  with  a  view  to  prevent  the  application  of  the  as- 
sets in  the  manner  prescribed  by  the  National  Bank  Act,  or 
with  the  view  to  the  preference  of  one  creditor  over  another.' 
The  "preference"  mentioned  in  the  statute  is  a  preference 
given  to  an  exieting  creditor  for  a  pre-existing  debt,  and  does 
not  refer  to  a  case  where  one  makes  a  loan  to  a  bank  and  re- 
ceives a  concurrent  transfer  of  property  aa  security  therefor. 
When,  therefore,  a  national  bank,  being  embarrassed,  receives 
a  loan  of  money,  or  other  valuable  material  aid,  from  a  person 
who  knows  its  embarrassed  state,  on  condition  that  the  party 
making  the  loan  or  giving  the  aid  shall  be  secured  therefor, 
and  the  security  is  accordingly  given  by  pledging  a  part  of 
the  assets  of  the  bank,  —  this  is  not  giving  him  a  preference 
over  other  creditors,  within  the  meaning  of  this  section.*  But 
where  such  a  bank,  being  embarrassed,  received  a  loan  of 
money  upou  depositing  with  a  certain  commercial  firm  a  por- 
tion of  its  assets  as  security,  —  it  was  held  that  the  fact  that 
one  of  the  members  of  the  firm  was  president  of  the  bank  did 
not  render  the  transaction  illegal;  and  that  the  bank  could 
not  escape  liability  for  the  loan  upon  the  ground  that  the 
president  had  no  authority  to  effect  it,  where  it  appeared  that 
it  was  effected  with  the  knowledge  of  the  directors,  and  that 
the  money  was  used  by  the  bank.*  It  has  been  reasoned 
that  if  the  officers  of  such  a  bank  pledge  a  note  to  secure  a 
depositor  who  has  been  allowing  the  bank  to  use  his  money, 

*  Casefp.  Credit  Mobilier,  2  Woods  *  Ibid.  Tlie  court  held  ttut  a 
(V.  S.),  77;  (.  e.  1  Nat.  Bank  Caa.  natfooal  bank,  which  entera  into  a 
285.  Bubatantially  to  theaaroeeRect,  contract  sot  authorized  bj  its  char* 
aeeArmatroDgv.Ohemical  Nat.  Bank,  ter,  cannot  npndlata  the  contract, 
41  Fed.  Rep.  234.  Aualogooe  caaea  and  at  the  same  time  retain  the  fruita 
under  the  late  bankrupt  law  are:  of  it.  Ibid.  See  ante,  i  6016.  For 
Tiffany  v.  Lucas,  IB  Wall.  (.V.  S.)  specialinBtanceflof  unlawful  transfer! 
410;  Cook  V.  Tallis,  18  Wall.  (U.  8.)  under  this  aeotion,  Bee  Tuttio  •.  Fra- 
332;  Clark  *,  laelin,  21  Wall,  linghnyaen,  SS  N.  J.  Eq.  12;  t.  e.  8 
(U.  S.)  360.  Nat.  Bank  Caa.  676;  National  Secui^ 

•  CaBeyii.CreditMobilier,2WoodB  rity  Bank  v.  But!er,  126  D.  S.  223; 
(U.  80,  77:  ■.  e.  1  Nat.  Bank  Caa.  «.  e.  3  Nat.  Bank  Cos.  320;  affirming 
285.  «,  0.  22  Fed.  Bep.  697. 
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bat  who  is  apprehensive  of  losing  it,  and  they,  at  the  time  of 
making  the  pledge  to  the  depositor,  realize  that  the  bank  is 
approaching  failure,  and  make  the  pledge  to  keep  the  note  oat 
of  the  assets  to  he  distributed,  the  pledge  will  be  void;  bnt 
that  if  they  make  it  to  avert  the  threatened  failure,  and 
with  the  expectation  that  it  will  enable  them  to  do  so,  by  re- 
taining the  use  of  the  deposit  to  pay  other  depositors,  the  trans- 
action will  be  valid  under  the  statute.'  The  plain  distinction 
is  between  transferring  assets  in  the  expectation  of  a  failure 
and  to  defeat  the  ratable  distribution  intended  by  the  statute, 
and  the  using  of  the  assets  to  avert  a  threatened  failure.* 
While  this  reasoning  seems  sound,  yet  on  a  rehearing  of  the 
case,  the  conclusion  of  the  court  was  different,  and  the  trans- 
fer was  held  fraudulent  and  was  set  aside.  On  the  rehearing, 
the  view  was  taken  that  a  transfer  is  presumptively  fraudulent 
when  the  affairs  of  the  bank  reach  snch  a  crisis  that  it  be- 
comes reasonably  apparent  to  its  officers  that  it  will  presently 
be  unable  to  meet  its  obligations,  and  will  be  obliged  to  sus- 
pend its  ordinary  operations.*  And  it  was  held  that  the  intent 
to  give  a  preference  it  pretttmed  when  a  payment  is  made  to  a 
creditor  at  the  time  when  the  officers  of  the  bauk  know  of  its 
insolvency,  and  that  it  cannot  pay  all  its  creditors  in  full;  and, 
moreover,  that  the  motive  of  giving  the  preference  is  immate- 
rial, and  that  it  will  be  void  under  the  statute,  even  where  it 
is  made  for  the  mere  purpose  of  postponing  failure/  —  a  con- 
clusion which  is  believed  to  be  unsound. 


*  Roberta  •.  "FUl,  23  Fed.  Bep.  811,  pendi  before  receHng  the  avails  ol 
per  Wheeler,  J.  it,  the    depomtor    may  rescind  the 

'  Ibid.  tranBHctloD  for  fraud,  and  recover  th« 

■  Roberta  v.  Hill,  24  Fed.  Rep.  671.  availB  of  it  from  the  collecting  ageut. 

*  Ibid.  Notwithstanding  this  Btat-  Or&igle  v.  Bmith,  14  Abb.  H.  Caa. 
ntv,  it  has  been  held  in  the  Superior  (N.  Y.)  409.  Bnt  thia  draws  the  in- 
(jonrt  of  Buffalo,  New  York,  that  qnirj  awa^  from  the  etatate,  and  into 
where  one  depoeita  a  draft  with  a  the  question  of  the  right  to  folluw 
national  hank  for  collection,  and  the  Inut/vndi  depooited  with  a  person  or 
bank  at  the  time  ii  inflcdvent,  and  the  corporation  who  afterwards  becomea 
Lank  sends  it  to  an  agent  for  cotleo  insolvent,  — a  qneBtion  already  con- 
lion,  who  oollecU  it,  and  the  bauk  sa»-  eidered:  anU,  i  7084,  it  teg. 
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g  7273.  Further  of  TfalB  Statute.  —  In  determining  the 
question  of  priorities  among  creditors,  the  receiver  should 
proceed  upon  the  principle  that,  after  a  vote  of  tlie  directors 
to  close  the  bank  and  go  into  liquidation,  any  transfer  of  the 
aeaets  of  the  bank  to  a  creditor,  whereby  he  secures  a  prefer- 
ence,  is  presumed  to  be  fraudulent.^  The  receiver  must  also 
proceed  upon  the  principle  that  preferences  given  by  national 
banks  to  particular  creditors  are  presumed  to  be  fraudu- 
lent, when,  at  the  time  of  giving  the  preference,  the  officers 
of  the  bank  knew  that  it  vas  insolvent;  and  that,  where 
property  is  transferred  by  such  a  bank  to  a  creditor,  to  avoid 
paying  the  amount  due  him,  and  thus  postpone  the  failure  of 
the  bank,  it  is  none  the  less  fraudulent  and  void.'  The  stat- 
ute above  quoted  does  not  extend  so  far  as  to  exclude  the 
right  of  a  bank,  which  is  a  customer  of  a  national  bank,  to 
assert  its  banker's  lien  upon  funds  collected  for  the  national 
bank.  When,  therefore,  a  bank,  holding  paper  deposited  by 
a  national  bank  for  collection,  accepted  a  draft  drawn  on  the 
national  bank,  and  the  national  bank  thereafter  failed  and 
went  into  the  hands  of  a  receiver,  —  it  was  held  that  the  ac- 
cepting bank  might  retain,  for  its  own  reimbursement,  the  pro- 
ceeds of  such  paper  of  the  national  bank,  although  the  moneys 
may  have  been  collected  subsequently  to  the  failure  of  the 
national  bank.  By  accepting  the  draft  drawn  on  the  national 
bank,  the  collecting  bank  made  itself  the  principal  debtor  in 
respect  of  that  draft,  and  this  gave  it  a  lien  upon  the  funds 
and  securities  in  its  hands  belonging  to  the  payee  of  the 
draft,  which  lien  ran  from  the  date  of  the  acccptauce.' 


■  National  Security  Bank  «.  Price,  don  of  an  act  of  bsniimptcr,  or  In 

S8  Fed.  Rep.  697;  Case  •,  Citizens'  contemplation  of  insolvency,  or  with 

Bank,  2  Woods  (U.  6.},  23;  «.  e.  af-  a  view  to  a  preference,  or  to  prevent 

Armed,  100  U.  8.  446;  2  Nat.  Bank  tlie  applicAtion  of  tlie  asseta  ei  pre- 

Oaa.  47;   Be  Silverman,  4  Nat.  Bank,  scribed  by  the  8tatat«,  —  eM  Price  a. 

B^.  623;  (.  e.  1  Sawy.  (U.  S.)  410;  Coleman,  24  Fed.  Rep.  694. 

Sawyer  V.  Turpin,  2  Lowell  (U.  S.},  *  B^berU  «.   UiU,  24  Fed.  Rep. 

S0,  83.     For  a  transfer  which  was  £71. 

lield  not  to  be  mads  after  a  commis-  *  Be  Armstrong,  41  Fed.  Bep.  381. 
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%  7274.  Statat«  Prohibits  Attachments  after  Insolvency. 

Under  this  section  it  h&s  been  adjudged  that  a  creditor  can- 
not acquire  a  lien  upon  the  property  of  a  national  bank,  after 
it  has  become  insolrent,  by  an  attuchmeat  of  its  property, 
although  no  receiver  of  the  bank  has  been  appointed;  and 
that  such  an  attachment  'should  be  vacated  upon  the  ap- 
plication of  a  receiver  subsequently  appointed,  because  it 
would  be  subversive  of  the  policy  of  the  statute  to  permit  the 
attaching  creditor  thus  to  obtain  a  preference  over  other  cred- 
itors." 

S  7275.  Further  of  Attachments  against  National  Banks. 

The  National  Banking  Act,  after  providing  for  suits  against 
national  banking  associations  in  the  courts  of  the  State  and 
of  the  United  States,  contained  a  further  provision  that  "  no 
attachment,  injunction,  or  execution  shall  he  issued  against 
any  such  association  or  its  property,  before  final  judgment  in 
any  sach  snit,  action,  or  proceeding,  In  any  State,  county,  or 
municipal  court."'  This  proviw  was  held  to  relate  only  to  ac- 
tions against  such  banks  commenced  in  the  venue  where  the 
national  bank  is  situated,  and  not  to  attachments  against  such 
banks  or  their  funds  in  other  States.  In  other  words,  it  did 
not  apply  to  Joreign  attachments  against  such  banks.*  This 
construction,  which  was  at  obvious  variance  with  the  policy 
of  the  statDte,  seems  to  have  preceded  an  amendment  of  it; 
so  that,  as  it  now  stands  in  the  Revised  Statutes,  the  word 
"such"  before  "attachment"  is  omitted,  and  it  reads  as  fol- 
lows: **  No  attachment,  injunction,  or  execution  shall  be  is- 
sued against  such  association    or  its  property,  before  final 

>  Nation&l  Buik  v.  Colb7,21  Wtil.  •  Act.  Cong.  Jane  8, 1864,  ch.  106, 

(U.  8.)«09;  (.  e.  1  HkL  Bank  Caa.  f  67;  ai  amended  I7  Actof  1873,  Sd 

HQ;    Harvey  «.  Allen,  16  Blatchf.  Mea.,  ch.  269,  f  2. 
(U.6.)S9;a.<i.2Nat.BankGaB.489.  ■  8onthwick  v.  First  Nat.  Bank,  9 

Ftmda  held  by  national  bank  aa  de-  Hun  <N.  Y.),  06;  a.  e.  1  NoL  Bonk 

povtuy  irf  htmkntpleji  court  not  sab-  Goo.  789;  Bobinsonv.  National  Bank, 

iecttoganmhaiMifbecaiuetiietueodia  SI  N.  Y.  885;    1.  e.    58  How.    Fr. 

lilii;Havena  «.  National  City  Bank,  (N.  Y.)80e;  87  Am.  Bep.  608;  2  Not. 

•  Thonp.  &  C.  (N.  Y.)  846;  t.e.1  Bank  Cos.  309;  Bowen  ■.Pint  Nat. 

BH.  Bank  Cao.  78S.  Baufc,  3  Nat.  Bank  Caa.  316,  «. 
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judgment  id  any  suit,  action,  or  proceeding  in  any  State, 
county,  or  municipal  court." '  Subsequently  to  the  introduc- 
tion of  this  change  in  the  phraseology  of  the  statute,  it  was 
held  that  an  attachment  will  not  lie  before  final  judgment 
against  the  property  of  a  national  bank  situated  in  a  different 
State  from  that  in  which  the  bank  is  located;  *  and  that  is  now 
the  settled  meaning  of  the  statute,  irrespective  of  the  question 
whether  or  not  the  bank  is  insolvent.* 


§  7270.  Contloned:  Attempted  Distinction  In  Oases  wbere 
Bulk  not  Insolvent.  —  The  New  York  Court  of  Appeals  attempted 
the  distinction,  that  the  language  of  the  statute  above  quoted,  even 
after  this  amendment,  was  intended  to  apply  only  in  cases  where 
the  national  bank  was  insolvent,  and  consequently  that  it  did  not 
prohibit  an  attachment  for  the  purpose  of  seizing  its  funds  and  ef- 
fectuating the  remedies  of  a  creditor  in  another  State,  where  it  was 
not  insolvent,  and  where  such  seizure  would  not  operate  to  the  pre- 
judice of  the  right  of  its  general  creditors  to  have  its  assets  ratably 
distributed  among  them.*  But  where  the  national  bank  was  insol- 
vent, the  court  held  that  ao  attachment  could  not  be  issued  by  a 


>  Eov.  6tat.  TJ.  8.,  J6242. 

■  Bboner  v.  First  Nat.  B&nk,  14 
Hun  ;N.  Y,).  126  j  t.  e.  2NaL  Bank 
Ofte.  S31.  To  the  same  eSect  is  Oea- 
trftl  Nat.  Bank  v.  Bichland  Nat. 
Bank,  62  How.  Pr.  (N.  Y.)  1S6 ;  «,  e. 
1  Nat.  Bank  Cae.  801. 

*  Padflc  Nat.  Bank  p.  Mixter,  124 
V.  B.  721 ;  I.  e.  tub  mm.  Butler  v. 
Coleman,  3  NaL  Bank  Cw.  291,  dtcta 
of  the  court  per  Waite,  C.  J. ;  Safford 
V.  First  Nat.  Bank,  61  Vt.  373 ;  i.  c. 
17  Atl.  Kep.  748;  First  Nat.  Bank  v. 
La  Due,  39  Mins.  415;  t.  c.  40  N.  W. 
Rep.  867.  See  also  Bank  of  Montreal 
V.  Fidelity  Nat.  Bank,  1  N.  Y.  Bupp. 
852.  On  the  ground  that  sach  an  at- 
tachment Traa  merely  void,  the  Su- 
preme Court  of  Minnesota  refused  to 
injoin,  at  the  suit  of  a  national  bank, 
a  party  within  its  jurisdiction,  from 
attaching  its  funds  in  the  State  of 
New  York.  Piiat  Nat.  Bank  v.  La 
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Due.  39  Minn.  416 ;  *.  c.  40  N.  W.  Bep. 
867. 

'  Bobineon  «.  National  Bank,  81 
H.  Y.  386;  I.  c.  68  How.  Pr.  (N.  Y.) 
806;  37  Am.  Rep.  608;  2  Nat.  Bank 
Gas. 309;  Baynoro.PaciGc Nat.  Bank, 
93  N.  Y.  871 ;  (.  e.  3  Nat.  Bank  Gas. 
624.  See  also  Peop'.e'B  Bank  «.  Me- 
chanics' Nat.  Bank,  62  How.  Pr, 
<N.  Y.)  422;  t.  o.  3  Nat.  Bank  Gas. 
670;  Market  Nat.  Bank  «.  Pacific 
Bank.  2  Civ.Proc  Rep.  (N.  T.)  330; 
1.  c.  30  Hun  (N.  Y.},  60;  3  Nat.  Bank 
Gas.  672.  Under  this  rule,  it  was  held 
that  the  receiver  of  a  national  bank, 
Bitnated  in  another  State,  might  move 
to  vacate  such  an  attachment,  al- 
though he  was  not  a  party  to  the  suit, 
and  that  the  attachment  mnet  be  va- 
cated on  proof  of  theinsolvency  of  the 
bank.  People's  Bank  v.  Mechanics' 
Nat.  Bank,  62  How.  Pr.  (N.  Y.)  422; 
t.  c  3  Nat.  Bonk  Caa.  670. 
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State  conrL'  Pursuing  this  lino  of  thought,  th«  gamo  court  held 
that  where  a  national  bank  had  committed  aa  act  of  ineolveacy,  so 
that  the  attachment  was  prohibited  at  the  time  when  it  was  levied, 
it  was  not  reetored  to  validity  by  the  subsequent  acquisition  by  the 
bank  of  farther  capital,  especially  where  the  lesuscitation  was  of 
Bhort  duration;  and,  although  the  bank,  after  the  issuing  of  the 
attachment,  had  paid  a  large  amount  of  its  debts  iu  full,  this  did 
not  estop  it  from  questioning  the  validity  of  the  attachment* 

g  7277.  Tbls  I>tBtlnctlon  Bepadlated.  —  Subsequently  the 
Supreme  Court  of  the  United  States,  in  considering  the  question 
whether  the  statute  operated  to  prohibit  suits  by  attachment  against 
national  banks  in  the  courts  of  the  United  States,  expressed  its 
opinion  that  tho  statute  "  stands  now,  as  it  did  originally,  as  the 
paramount  law  of  the  land,  that  attachment  shall  not  issue  from 
State  courts  against  national  banks,  and  writes  into  all  State  attach- 
ment  laws  an  exception  in  favor  of  national  banks.'"  And  the 
court  repudiated  the  doctrine  of  the  Court  of  Appeals  of  New  York, 
in  the  following  language:  "Although  the  provision  was  evidently 
made  to  secure  equality  among  the  general  creditors  in  the  division 
of  the  proceeds  of  the  property  of  an  insolvent  bank,  its  operation 


1  National  Shoe  Ac.  Bank  •.  He* 
Ghaaice'  Ac.  Bank,  89  N.  Y.  467;  (. «. 
8  Nat.  Bank  C«8l  60L 

■  Sajam  «.  Fadflo  Nat.  Bank,  93 
N.  Y.  371:  I.  a.  3  Nat.  Bank  Caa.  624. 
Theconrt,  however,  conceded — what 
wu  too  obriooe  for  donbt — that  the 
aboT«  provision  of  the  National  Bank 
Act  was  not  repealed  by  the  act  of 
Gongreee  of  July  12, 1882  (ante,  $  7270), 
proriding  that  the  jurisdiction  of  Boita 
tbereaftor  brought  againit  national 
banks  ehall  be  the  same  as  for  saits 
agsinat  Btate  banks,  and  repealing 
laws  incotifliatent  therewith.  Ibid. 
Where  a  national  bank  dosed  its 
doors  on  November  18,  ISSl ;  was  pat 
in  charge  of  the  government  bank  ex- 
am iner  and  thus  con  tinned  ttntil 
Uarcb  14, 1882,  when  the  OomptroU 
ler  of  the  Cnrrency  allowed  it  to  re- 
•nme;  and  it  thereafter  transacted 


bosfncM  QUta  Kaj  22, 1S8S,  when  It 
was  placed  in  the  hands  of  a  receiver; 
and  an  attachment  was  issued  against 
it  in  another  Btate  on  November  19, 
1881,  the  da7  after  It  first  closed  its 
dooi« ;  and  it  appeared  that,  at  that 
time.  Its  assets  wonld  have  paid  its 
debts  and  liabilities,  exclusive  of  its 
capital,  bat  that  it  had  refnsed  topaj 
variouB  legal  obligations  then  dne;  — 
it  was  held  that  it  had  committed 
"  acts  of  insolvency,"  within  the  pn- 
viouB  portion  of  this  section  of  the 
Bevised  Statutes  (poit,  i  7281],  and 
that  the  attachment  shoold  be  va- 
cated. Market  Nat.  Bank  v.  Pacific 
Nat.  Bank,  2  Qv.  Froc.  Bep.  {H.  Y.) 
330;  (.  e.  SO  Hun  (N.  Y.),  GO;  8  Nat. 
Bank  Gas.  672. 

*  Butler  •,  Coleman,  124  U.  8. 
721,  726;  j.  c  S  Nat.  Bank  Oaa.  291, 
296. 
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is  b;  no  meang  confined  to  cases  of  actnal  at  contemplated  insol- 
Yency.  The  remedy  ie  taken  away  altogether,  and  cannot  be  ased 
ander  any  circumstances."' 

§  727S.  Further  of  Snch  Attacbmenta.  —  In  like  manner, 
no  court  of  the  United  Statea  can  issue  an  attachment  against 
au  insolvent  national  bank;  and  therefore  a  bond  given  to 
release  property  from  each  an  attachment  is  void.'  It  fol- 
lowed that,  where  the  assets  of  a  national  bank  had  been  ille- 
gaily  seized  under  a  writ  of  attachment  issuing  out  of  a  court  of 
the  United  States,  and  a  bond  had  been  given,  with  sureties, 
for  the  purpose  of  dissolving  the  attachment,  and  the  sureties 
had  received  into  their  possession  assets  of  the  bank  to  in- 
demnify them  against  loss,  and  the  bank  had  passed  into  the 
hands  of  a  receiver  appointed  by  the  Comptroller  of  the  Cur> 
rency,  a  bill  in  equity  might  be  maintained  by  the  receiver  to 
discharge  the  sureties,  and  to  compel  them  to  transfer  their 
collateral  to  him.*  It  did  not  need  the  aid  of  the  statute  to 
induce  the  conclusion  that  after  a  receiver  ha$  been  appointed,  a 
levy  of  an  attachment  upon  the  assets  of  the  bank  is  merely 
void,  so  that  a  sale  thereunder  will  pass  no  title  to  the  pur- 
chaser.* The  eonstitutiowUity  of  this  clause  of  the  National 
Bank  Act  was  onsucoessfully  assailed  in  the  Court  of  Appeals 
of  Maryland.* 

g  T270.  Actions  by  Receiver  to  Collect  ]>ebto.  —  The  re- 
ceiver may  bring  an  ordinary  action  to  collect  a  debt  due  the 
bank,  without  special  instructions  from  the  Comptroller  of  the 
Currency;  "  The  language  of  the  statute  authorizing  the  ap- 
pointment of  a  receiver  to  act  under  the  direction  of  the  Comp- 
troUer,  means  no  more  than  that  the  receiver  shall  be  ntbjeet  to 
the  direction  of  the  Comptroller.  It  does  not  mean  that  he  shall 

>  Buyers.  Oolemiui,  124  U.S.  727;  'Ibid. 

3  Nat.  Bank  Cm.  297.  *  NationAl  Bftnk  «.  Oolbj,  21  WaU. 

■  Fadflc  Nat.  Buk  V.  Mixter,  184  (U.S.)  609;  ante,  4  6S31. 
U.  8.  721;  1,  e.  lub  turn.  BaUer  «.  *  Cbempeake  Bank  fi.  Einit  Nat. 

Ooleman,  124  U.  B.  721 ;  «.  e.  S  Nat.  Bank,  40  Ud.  869;  «.  e.  17  Am.  Eop. 

Bulk  Ou.  201;    revening  Price  «.  601;  1  Nat.  Bank  Oaa.  631. 
Coleman,  22  Fed.  Sep.  6M. 
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do  DO  actvitliootepecial  iaatruotiona.  Hia  very  appointment 
makes  it  bis  dntj  to  collect  the  asaeta  and  debts  of  the  aseo- 
ciation.  With  regard  to  ordinary  assets  and  debts,  no  special 
direction  is  needed;  no  anusual  exercise  of  judgment  is  re- 
qaired.  They  are  to  be  collected  of  course;  th&t  is  what  the 
receiver  is  appointed  to  do."'  But  atockholdera  are  not  ordi- 
nary debtors  of  the  bank,  and  the  receiver  cannot  enforce 
their  liability  without  the  direction  of  the  Comptroller.' 

%  72S0.  In  whose  Name  Action  Bronplit  by  Receiver. — ■ 

The  receiver  may  sue  either  in  hia  own  name  or  in  the  name 
of  the  bank  to  bis  own  ase.'  Snch  actions  are  generally  and 
more  appropriately  prosecuted  by  the  receiver  in  hts  own 


8  7281.  Powerof  Receiver  to  Compromise  De1>tB.  —  Section 
5234  of  the  Revised  Statutes  of  the  United  States,  whitih  pro- 
vides for  the  appointment  of  a  receiver  by  the  Comptroller  of 
the  Currency  and  defines  hia  powers  and  duties,*  among  other 
thinga,  provides  that  he  may,  "  upon  the  order  of  a  court  of 
record  of  competent  jurisdiction,  sell  or  compound  all  bad  or 
doubtful  debts,"  etc.  The  act  does  not  state  what  shall  be  a 
court  "of  competent  jnrisdiction,"  and  such  receivers  are  in 
the  constant  habit  of  applying  to  the  complacent  judges  of  the 
State  courts  for  such  orders,  which,  it  is  believed,  have  been 
often  procured  corruptly.     It  is  perceived  that  the  only  debts 

*  Bank  •.  Emnedy,  17  Wall.  *  Eeniied;  v.  Gibson,  8  Wall. 
(U.  B.)  U;  *.  «.  1  Nai.  Baok  Ou.  <U.B.)4g8;  t.e.  INat.  BaokCu.!?. 
89,  89.  Compare  anU,  H  S570,  6B70. 

*  iUd.,-Keiiiiedr«. Gibson, 8 Wall.  *  Stanton  c  Wilkeaon,  8  Ben. 
(U.  B.)  498;  1.  e.  1  Nat  Bank  Cas.  CU.8.)36T;  a.  c.  2  NaLBaokCu.162. 
IT,  In  luah  an  action,  an  oQeffotum  *  Ante,  i  726  i.  It  will  be  peroeived 
that,  on  a  da;  named,  the  Comptroller  that  this  section  li  a  jambleoa  the 
ci  the  Cunenfij  appointed  the  plain-  part  ot  the  dranghtaman.  In  the 
tiff  receiTsr  of  the  bank,  in  accord-  firat  part  it  atatea,  by  reference  to 
anee  with  the  proviaionB  ol  the  act  of  preceding  sections,  the  eircnmatances 
Coogtees,  and  the  plaintiff  has  taken  onder  which  the  Comptroller  may 
poasearion  of  the  aeseta,  Including  appoint  a  receiver,  and  then  it  takea 
the  demand  in  tnit,  i«  a  tv^/Meia  aUe-  up  a  totally  different  anbiect.  the 
gatitm  of  appottamtKl.  Piatt  v.  Craw-  powera  which  the  receiver  ahall  ezer< 
Irad,  8  A-bb.  Pr.  (m.  b.)  (N.  Y.)  297,  cise,  who  ia  io  appointed. 
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which  the  statute  authorizes  the  receiver  thus  to  compound 
are  "bad  or  doubtful  debts."  It  was  held  by  Mr.  Circuit 
Judge  McKeii  nan,  that  the  personal  liability  of  a  shareholder 
to  be  assessed  to  the  extent  of  the  par  value  of  his  shares,  un- 
der the  statute,  for  the  benefit  of  creditors,  ia  not  a  "  bad  or 
doubtful  debt,"  within  the  meaning  of  this  provision;  and 
hence  that  a  compromise  with  such  a  shareholder  under 
the  sanction  of  a  State  court  is  ineffectual,  for  want  of 
power  in  the  court  to  direct  or  sanction  it.'  The  Comptroller 
of  the  Currency  has  no  power  to  compound  or  settle  claims  of 
a  national  bank  against  its  debtors,  since  that  requires  the 
authority  of  a  court  of  competent  jurisdiction,  under  the 
above  statute.*  It  has  been  held  that  a  compromise  of  a  suit 
made  by  such  a  receiver,  with  the  assent  of  his  counsel,  who 
was  also  attorney  for  the  United  States,  will  not  be  opened  af- 
ter a  delay  of  seven  years,  no  fraud  being  shown.'  A  District 
Court  of  the  United  States  is  "  a  court  of  record  of  competent 
jurisdiction,"  within  the  meaning  of  this  statute,  and  may, 
consequently,  authorize  such  a  receiver  to  compromise  bad  or 
doubtful  debts.*  After  such  a  banking  association  has  been 
dissolved  by  the  judgment  of  a  court  of  competent  jurisdic- 
tion, no  action  can  be  prosecuted  against  it.* 

S  7288.  Whether  Receiver  Succeeds  to  I<arrer  Bights  of 
Action  than  the  Corporation  Possesses.  —  We  have  already 
considered  this  question  in  another  relation,  where  it  is  seen 
that  there  is  a  conflict  of  authority  upon  the  queatioa  whether 
a  receiver  stands  as  the  representative  of  creditors  in  such  a 
sense  that  he  may  assert  rights  of  action  which  the  corpora- 
tion itself  would  have  been  estopped  by  its  contract  or  con- 
duct from  asserting.*  The  receiver  of  an  insolvent  national 
bank  is  a  statutory  trustee,  and  it  is  nowhere  disputed  that  be 

■  Price  *.  Yates,  19  Alb.  L.  J.  295 ;  *  Petition  of  PIstt,  1  Ben.  (TT.  8.) 

I.  c.  2  Nat.  Bank  Cu.  204.  634;  i.  e.  1  Nat.  Bank  Cos.  181. 

»  Case B.  Small,  10  Fed.  Kep.  722j  »  NaUonal  Bank*.  Colby, 21  Wall. 

I.  c.  4  Wooda  [U.  S.).  78.  (U.  B.)  609;  t.  c.  1  Nat.  Bank  Caa. 

*  Hendenon  v.  Meyerfl,  11  Pbita.  100. 

(Pa.)  616;  $.  e.  2  Nat.  Bank  Cas.  769.  *  AnU,  H  3662  to  3568, 6946,  <t  t*q. 
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may  aaaert  all  the  rights  of  action  vhich  the  corporation  itself 
might  have  asserted;  but  whether  he  can  go  further  and  undo 
contracts  into  which  the  corporation  has  been  drawn  through 
the  fraud  of  its  directors  or  managing  officers,  is  the  question 
now  to  be  considered.  It  was  held  by  Mr.  Circuit  Judge 
Jackson  (afterwards  Mr.  Justice  Jackson)  that  the  receiver  of 
an  insolvent  national  bank  can  assert  no  riglits  against  the 
subscribers  to  its  shares  which  the  bank  itself  could  not  have 
asserted.*  The  reason  given  for  this  conclusion  is  that  the 
corporate  management,  while  in  charge  of  its  business,  repre> 
aenta  all  the  interests  of  creditors  as  well  as  stockholders,  as 
much  as  the  receiver  represents  them  after  his  appointment.* 
And  if  the  doctrine  that  the  assets  of  a  corporation  are  a 
trust  fund  for  its  creditors  has  any  substantial  value,  this 
most  be  the  correct  conception.  At  the  same  time,  the  fol- 
lowing concession  is  made:  "In  a  certain  class  of  cases,  a 
receiver  may  assert  rights  which  the  corporation  could  not. 
Thus,  he  may  disaffirm  illegal  and  fraudulent  transfers  of 
corporate  property,  and  may  recover  its  funds  and  aecnritiea 
which  have  been  misapplied.  The  governing  officers  of  a 
corporation  cannot,  for  example,  release  a  stockholder  or  a 
Bobscriber  for  its  stock  from  his  obligation  to  pay,  to  the 
prejudice  of  creditors.  They  cannot  return  to  stockholders 
the  capital  stock  of  the  corporation,  which  constitutes  a  trust 
fund  for  tlie  benefit  of  creditors,  to  the  injury  of  such  cred- 
itors. They  can  make  no  fraudulent  disposition  of  the  cor- 
porate property  for  their  private  benefit,  or  for  the  benefit  of 
the  stockholders,  leaving  creditors  unprovided  for.  These, 
and  like  transactions  involving  the  misapplication  or  fraudu- 
lent disposition  of  corporate  property,  a  receiver  may  disaffirm, 

■  Wi&tan  «,  ArautroDg,  37  Fed.  rie,  t  Barb.  (N.  T.)  2M ;  Webeter  v. 

Rep.  508;  dting  Catting  v.  Dmmerel,  Upton,  91  TT.  8.  65;  vid  Pallman  «. 

88  S.  Y.  410.    So  doabtlal  is  the  de-  Upton,  96  U,  8.  820.    It  Bhoald  also 

eisioii  in  Catting  v.  Damerel,  that  no  be  noted  that  in  Catting  •.  Damerel, 

leas  than  five  previooa  deciBiona,  Te-  88  N.  T.  410,  the  Conrt  o(  Appeals  of 

fjsrdedaa  authority  in  that  State,  were  New  York  reverted  ttie  same  case  u 

**  distingoiahed."  Theaeweie  Adderlj  reported  in  23  Hon  (N.  T.),  S3S. 
..  Starm,6HiU(H.T.),624;  Boaerelt  >  Jackaon,  J.,  la  Winten*.  Arm- 

«.  B<a«n,UH.  1.148;  Hannv.Cni-  strong,  tupnt. 
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and  recover  such  aesete  for  the  beoeflt  of  creditora,  vhea  the 
corporation  migbt  not  be  la  a  position  to  do  so."  * 

§  7283.  His  Rlg^lit  of  Action  against  tlie  i)Irector8.  —  The 

effect  of  the  National  Currency  Act  is  to  vest  iit  the  receiver 
all  rights  of  action  which  the  corporiition  itself  possessed 
against  any  and  all  persons,  however  the  righta  may  have 
arisen,  for  the  benefit  of  whomsoever  may  be  entitled  to  the 
avails  of  such  actions;  which  rights  of  action  may  be  enforced 
by  him,  by  action  brought  either  in  his  own  name  or  in  the 
name  of  the  national  bank  whose  receiver  he  is,  and  whose 
corporate  existence  is,  in  technical  theory,  continued  for  that 
purpose.  Perhaps  it  is  a  better  way  of  stating  the  same  prin> 
ciple  to  say  that  all  rights  of  action  possessed  by  the  bank 
vest  in  the  receiver  for  the  beneiit  of  its  creditors  and  stock- 
holders, and  that  the  Jranehise,  possessed  by  the  bank  as  a 
corporation,  of  suing  aa  a  person  to  enforce  its  rights,  passes 
to  the  receiver,  and  may  be  exercised  by  him,  either  in  his 
own  name  or  in  the  name  of  the  corporation,  according  to  the 
course  of  the  court  in  which  the  action  is  brought.*  Such  a 
receiver  may  therefore  bring  on  action  in  a  court  of  the 
United  States,  where  the  other  circumstances  exist  to  give 
jurisdiction,  either  in  his  own  name  or  in  the  name  of  the 
bank,  to  enforce  against  its  directors,  for  the  benefit  of  its 
creditora  and  stockholders,  any  right  or  claim  resting  on  the 
non-performance  or  negligent  performance  of  their  duties, 
which  tiie  bank  itself  could  have  enforced;*  or  he  may  bring 
such  an  action  in   a  Stale  court/    Whether  such  an  action 

■  Winters  •.  Annatrong,  37  Fed.  (IT.  S.)  498;  ■■  e.  1  Nat,  Bajik  Ou. 
Bap.  608,  621;  dting  Wood  *.  Dam-  17;  Bonk  *.  Kennedr,  17  Wall, 
mer,  8  Mas.  (U.  B.)  SOS;  Ourran  «.  (U.  B.)  19 r  i.  o.  1  Nat.  Bank  Cas. 
Btate,  16  How.  <U.  B.)  304 ;  Barke  v.  87 ;  Cue  v.  Terrell,  11  Wall.  (U.  8.) 
Smith,  le  WaU.  (U.  B.)  390;  New  199;  (.e.lNat.BankCaB.67;  Hoviua 
Albany  ».  Burke,  11  Wall.  {U.  8.)  96;  •.  Lee,  80  Fed.  Bep.  298;  j.  c  24 
Sawyer  *.  HoBf ,  17  Wall.  CU.  S.)  fll9,  BUtcht.  (U.  S.)  291. 

—  M  illnEtrstions  of  caaes  in  which  re-  ■  Morina  c.  Lee,  %  Fed,  Bep.  298 ; 

ceiTers  may  auert  rights  which  the  *.  c.  24  Blatchf.  (U.  B.J  2B1. 
corporation  or  corporate  manaKaiuent  *  BrinkerhoS  v.  Boetwick,  SB  N,  T. 

coald  not  enforce.  62. 

■  Kennedy    v.    Gibeon,    8   Wall. 
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abates  b?  the  death  of  the  director  mTtet,  it  has  been  held,  be 
deteTmined  bjr  the  law  of  the  State  within  which  the  national 
bank  is  situated  and  where  the  director  died.^  Where  tbe 
national  bank  was  situated  in  Vermont  and  the  director  died 
in  that  State,  it  was  held,  under  the  decisions  in  Vermont, 
that  the  action  abated  by  the  death  o(  the  director,  and 
coald  not  be  revived  against  his  adminlslrator.' 

§  72S^  His  Blylit  of  Action  afalnat  Shareholders.  — Tbe 

receiver  may  bring  an  action  against  shareholders  of  the 
hank  of  which  he  is  receiver,  to  charge  tliem,  not  only  in 
respect  of  what  may  remain  unpaid  upon  their  share  sub- 
scriptions, but  also  in  respect  of  their  superadded  iudividual 
liability  imposed  by  tbe  statute;*  and  formerly  he  alone  could 
bring  such  actions.*  But  the  act  of  Congress  of  1876*  pro- 
vides that  the  individual  liability  of  shareholders  of  an  insol- 
vent national  bank  "  may  be  enforced  by  any  creditor  of  such 
association  by  bill  in  equity,  in  the  nature  of  a  creditors'  bill, 
brought  by  such  creditor  on  behalf  of  himself  and  all  the 
other  creditors."  Under  tbe  operation  of  this  and  other  stat- 
utes, a  mortgage  made  by  tbe  cashier  of  such  a  bank,  who  is 
also  a  stockholder  therein,  of  all  his  individual  property,  after 


1  Witten  «.  Foal«r,  26  Fed.  Bep. 
737;  aliug  Hemhaw  «.  Uiller,  17 
How.  (U.  B.)  212. 

*  'Witten  t>.  Foater,  tapra,  Analo- 
gcnudedsioiuln  Vermont  were:  Bar- 
rett «.  CopeUod,  20  Vt.  244 ;  Winhalt 
V.  Sawyer,  4fi  VL  466. 

■  Eev.  Stat.  U.  S.,  4  6234.  For  ez- 
unples  of  BDch  octionB,  see  Witten 
*.  Sowlea,  sa  Fed.  Rep.  130;  i.  o.  82 
Fed.  Bap.  767;  25  Fed.  Bep.  168;  86 
Fed.  Bep.  640;  Hobart  •.  Johnson, 
8  Fed.  Bep.  493;  t.  e.  19  Blatobf. 
(U.  8.)  SS9;  Iroiu  «.  Hftnufactnrcra' 
KaU  Bank,  17  Fed.  Bep.  SOS;  (.  e.  86 
Fed.  B^.  S43;  Price  •.  Whitney,  28 
Fed.  Bep.  2B7 ;  Pries  V.  Abbott,  17  Fed. 
Bep.  BOB ;  Kennedy  «.  GibMn,  8  W&IL 
(U.  B.)  496;  i.  c.  1  Nat.  Bank  Caa.  17; 


OaMj  *.  Gain,  9417.  B.  673;  (.  e.  1 
Nat.  Bank  Can.  142 ;  Butler  *.  Aei^- 
wall ,  33  Fed.  Rep.  217 ;  Delano  «.  But- 
ler, lis  U.S.  634;  Richmond  V.  Irona, 
121  U.  B.  27;  Wellea  >.  Larrabee,  36 
Fed.  Kep.  806;  Welles  «.  Btont,  88 
Fed.  Bep.  807;  Caae  «.  Small,  4 
Woods  (U.  8.],  78.  Case  where  the 
action  was  brought  to  restrain  the 
prosecntioQ,  by  the  receiver,  of  such 
on  action,  and  where  the  bill  was  die- 
nuBSed, — see  Morrison  *.  Price,  23 
Fed.  Rep.  217.  C!ompare  and;,  t  SMS, 
tt$fq. 

*  Kennedy  «.  (^bson,  8  Wall. 
CTT.  8.)  498;  1.  e.  1  Nat.  Bank  Oaa. 
17. 

*  Act  Oong.  June  30, 1S76 ;  19  U.  B. 
SUt  at  lATge,  as. 
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its  saspension,  to  aecnre  a  depositor,  is  void  as  against  a  Jadg- 
ment  recovered  againat  the  cashier  by  the  receiver,  either  in 
the  bauds  of  a  receiver  or  of  a  purchaser  from  him  for  value-' 

g  7285.  Nec«ultjr  of  Asaessment.  —  Au  asseBBiaent  by  the 
Comptroller  of  the  Cnrreuc;  is  indispensable,  whenever  the 
personal  liability  of  the  stockholder  is  sought  to  be  enforced, 
and  mast  precede  the  institution  of  sait  by  the  receiver;  and 
the  fact  must  he  distinctly  averred  in  all  such  cases,  and,  if  it 
be  put  in  issue,  must  be  proved.' 

S  72S0.  ]>etennlnatlon  of  Comptroller  In  Assesslny  tbe 
Shareljolders  Conclusive.  —  The  discretion  of  the  Comptroller 
of  the  Currency,  not  only  in  respect  of  tbe  propriety  of  ap* 
pointing  a  receiver,  but  in  respect  of  the  necessity  of  assess- 
ing the  shareholders,  is  conclusive  upon  the  ahareboldera,  and 
cannot  be  controverted  by  them  in  an  action  by  the  receiver 
to  enforce  the  aaaessment.  Upon  this  subject  it  has  been  said 
in  a  leading  case;  "The  receiver  is  the  instrument  of  the 
Comptroller.  He  is  appointed  by  the  Comptroller,  and  the 
power  of  appointment  carries  with  it  the  power  of  removal. 
It  is  for  the  Comptroller  to  decide  when  it  is  necessary  to 
institute  proceedings  against  the  stockholders  to  enforce  their 
personal  liability,  and  whether  the  whole  or  a  part,  and  if  only 
a  part,  how  much  shall  be  collected.  These  questions  are 
referred  to  his  judgment  and  discretion,  and  hia  determina- 
tion ia  conclusive.  The  atockholdera  cannot  controvert  it. 
It  is  not  to  be  questioned  in  the  litigation  that  may  ensue. 
He  may  make  it  at  such  time  as  he  may  deem  proper,  and 
upon  such  data  as  shall  be  satisfactory  to  him.  This  action 
on  his  part  is  indispensable,  whenever  the  personal  liability 
of  the  atockholdera  is  sought  to  be  enforced,  and  must  precede 
the  institution  of  suit  by  the  receiver.  The  fact  must  be  dis- 
tinctly averred  in  all  such  cases,  and  if  put  in  issae,  mnat  be 

>  Ostch*.  Fitch,  34  F»d.Bep.  566.  •  Eeanedr    «.    Olbson,   8   Wall. 

As  to  the  rightof  id-o/ in  such  ao-  (n.B.>4g8;  i.o.lNat.  BankCu.  17, 

Uons,  see  ante,  ii  3785,  tt  leq.,  6966,  a  20.    OompeTO  anU,  %%  3537,  3752,  it 

Mf.;  Welles «.Btout,SSFed.  B«p.607.  uq. 
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proved."'  In  a  subBequent  case  the  court  reaffirmed  the 
principles  thna  stated,  hy  stating  that  the  amounts  to  be  paid 
rest  in  the  discretion  and  judgment  of  the  Comptroller;  that 
his  determination  cannot  be  controverted  by  the  stockholders 
in  suits  against  them;  and  that,  when  the  order  is  to  collect 
the  full  amount  of  the  par  of  the  stock,  the  suit  must  be  at 
law.*  It  was  no  defense  to  sach  an  action  to  set  up  that  the 
defendant  was  bound  to  contribute  ratably  to  pay  a  large  sum, 
and  that  this  sum  was  not  stated  in  the  declaration,  and  hence 
that  what  would  be  ratable  and  proper  did  not  appear;  nor 
that  the  obligation  of  the  defendant  was  to  pay  into  the  hands 
of  the  Comptroller  of  the  Currency  a  ratable  portion  of  the 
debts  of  the  association,  proved  before  him,  and  that  the 
declaration  did  not  show  that  auy  debts  had  been  bo  proved.' 
Therefore,  in  an  action  to  enforce  such  an  assessment,  it  ia  suffi- 
cient to  allege  that  the  Comptroller  determined  that  the  assess- 
ment was  necessary,  and  levied  it.*  The  collection  of  such  an 
assessment,  by  an  action  at  law,  does  not  deprive  the  stock- 
holders  of  their  property  "without  due  process  of  law."  *  If 
the  assessment  is  made  by  a  Deputy  Comptroller,  his  action  is 
equally  conclusive* 

%  7287.  Partlee  in  Egnlty.  —  Where  a  contribution  only 
is  sought,  ail  the  atociholdeTB  who  can  be  reached  by  the  process 
of  the  court  may  be  joined  in  the  suit,  and  it  will  be  no  objec- 
tion that  there  are  others  beyond  the  jurisdiction  of  the  court 
who  cannot,  for  that  reason,  be  made  co-defendanta.' 

*  Kennedy   «.    Gibson,    8    W&ll.  Bank   Ofts.  172;    National  Bank  *. 

(U.S.}498;  i.e.  INat.  BuikOa«.17.  Case,  S9  U.  8.628;  WftUes  v.  Stout, 

20;  opinion  of  the  coort  bj  Mr.  Joa-  S8  Fed.  Bep.  67 ;  Bichmond  v.  Irons, 

ticeSwarn*.  121  IT.  B.  27;  Young  •.  Wempe,  46 

>  Caaey  «.  GalU,  94  T7.  S.  673;  i.  o.  Fed.  Bep.  354. 
1  Nat.  Bank  Caa.  142, 144;  orerruling  *  Ibid. 

Bowden  •.Morris,  1  Haghea  (0.  S.),  *  Yonng  •■  Wempe,  46  Fed.  Rep. 

376;t.e.lNat.BankCaB.g30.   Oasee  854. 
following  this  doctrine  ore  Bailej'  v.  *  Ibid. 

6a,wjm,  4  Dill.  (U.  8.)  463;  i.  e.  2  •  Ibid. 

Hat.  Bank  Gas.  164;  Strong*.  Sonth-  <  Kenoedj    w.    Gibson,    8    Wall, 

worth,  8  Ben.  (U.  S.)  331  ;».e.2  Nat.  (U.  S.)  498;  i.  e.  1  Nat.  Bank  Gas.  17. 
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I  7388.  "VTbea  the  Action  BbOiiId  b«  at  Law  and  Trbtm  In 

EqnUy.  —  When  thft  order  of  the  Comptroller  is  to  collect  the 
full  amonnt  of  the  par  of  the  stock,  the  suit  mtut  be  at  law; 
and  it  is  of  coarae  no  defense  to  each  a  suit  that  the  defend- 
ant is  bound  to  contribute  ratably,  and  that  the  proper  amonnt 
to  bs  contributed  by  him  can  be  ascertained  only  in  equity.' 
But  where  less  than  the  entire  liability  of  the  stockholder  is 
sought  to  be  enforced,  the  snit  may  he  in  equity,  and  an  inter- 
locutory decree  may  be  taken  for  a  contribution.' 

S  7280.  Pleading  In  Such  Actions.  —  In  an  action  by  the 
receirer  of  a  national  bank  against  a  shareholder  to  recover 
an  assessment  ordered  by  the  Comptroller,  an  allegation  in  the 
petition  that,  on  a  day  named,  "  the  Comptroller  of  the  Cui> 
rency,  in  order  to  pay  the  liabilities  of"  the  bank,  "  made  an 
assessment  upon  the  said  shares  of  the  capital  stock  of  said 
bank,"  of  one  hundred  per  cent  upon  its  par  value,  "and 
ordered  the  stockholders  to  pay  the  same  on  or  before"  a  day 
named,  is  sufiBcient  to  show  that  the  requisite  action  was  had 
by  the  Comptroller,  not  only  as  to  deteriuiniug  upon  the  neces- 
sity of  an  assessment,  but  also  as  to  the  enforcement  thereof 
by  suit  against  the  delinquent  stockholders.  The  allegation 
following,  "  that,  by  virtue  of  the  premises,  and  of  the  statutes 
in  such  case  made  and  provided,  the  defendant  became  and  is 
indebted  to  your  petitioner  in  the  sum  of,"  etc.,  sufficiently 
shows  that  defendant  had  become  indebted  in  the  sum  named, 
and  also  that  such  indebtedness  still  continued  when  the  peti- 
tion was  filed,  and  is  equivalent  to  an  allegation  of  non- 
payment.* 

§  7SiOO.  Aocmint  of  Intorest  against  Btoekholders. — The 

sum  to  be  paid  being  liquidated,  and  due  and  payable  when 

■  OawT  V.  OolU,  94  V.  8.  673;  t.  e.  '  Welles  v.  Stout,  3S  Fed.  Sep.  67. 

1  Nat.  Bank  Cae.  142,  144;  Kenoedy  Pleading  in  an  action  by  each  a  re- 

«.  Gilwon,  8  Wall.  (U.  S.)  498;  «.  c.  1  ceiver  to   reemw  aueU  fratiduUntly 

Nat.  Bank  Gas.  17.    See  Toung  «.  trantfirred;  when  two  eountt  itaU  but 

Wempe,  46  Fed.  Rep.  854.  otu  eavtt  of  action:  Brown  v.  Oarbon- 

*  Kennedy    c    Gibaon,    8    Wall,  ate  Banlt,  34  Fed.  Rep.  776. 
IV.  S.)  498 ;  I.  c.  1  Nat.  Bank  Oaa.  17. 
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the  Comptroller's  order  ia  tnade,  it  follows  tbat  the  smoant 
bears  interest  from  the  date  of  the  order;  otherwise  there 
would  be  no  motire  to  pay  promptly,  and  no  equality  between 
those  who  sboald  pay  then  and  those  who  should  pay  at  the 
«ad  of  a  protracted  litigation.' 

g  7201.  Mode  of  Enforcing  OoQtrlbntlon  and  SeonrlDg 
BgiuUtT  aamomg  th«  Stockkstders.  —  In  the  leading  caae  on 
this  subject  the  following  suggeations  are  made  by  the  oeurti 
witii  an  evident  intention  that  they  shall  be  regarded  as 
anthoritatire:  "The  liability  of  the  stockholders  is  several, 
and  not  joint  The  limit  of  their  liability  is  the  par  of  the 
Atock  held  by  each  on«.  Where  the  whole  amount  ie  sought 
to  be  lecorered,  the  proceeding  must  be  at  law.  Where  less 
is  mqnired,  the  proceeding  may  be  in  tquity;  and  in  such  ease 
as  interlocutory  decree  may  be  taken  for  contribution,  and 
the  ease  may  stand  orer  for  the  further  action  of  the  eovat  — 
if  sach  action  should  snbsequently  prove  to  he  necessary  — 
ontJl  the  full  amount  of  (he  liability  is  exhausted.  It  would 
Iw  attended  with  injurious  consequences  to  forbid  action 
against  the  stockholders  until  the  precise  amount  necessary 
to  be  collected  shall  be  formally  ascertained.  This  would 
greatly  protract  the  final  settlement,  and  might  be  attended 
with  large  losses,  by  insolvency  and  otherwise,  in  the  iater> 
Tening,time.  The  amount  must  depend  in  part  upon  the 
solTency  of  the  debtors  and  the  validity  of  the  claime.  Time 
will  be  consumed  in  the  application  of  these  tests,  and  the 
results  in  many  cases  cannot  be  foreseen.  The  same  remarks 
apply  to  the  enforced  collections  from  the  stockholders.  A 
^teedy  adjustment  is  necessary  to  the  effiaency  nad  «tility  of 
the  law;  the  interests  of  the  creditors  require  it,  and  it  was 
tlie  obvious  policy  and  purpose  of  Congress  to  give  it.  B  too 
much  be  collected,  it  is  provided  by  the  statute  that  any  sur< 
plus  which  may  remain,  after  satisfying  all  demands  against 
the  association,  shall  be  paid  over  to  the  stockholders.  It  is 
bsUer  they  ebould  pAy  more  than  may  prove  to  be  needed 

*  OBSe7v.OaIU,94U.S.  673;  «.e.  lH«t  B&nk  Ou.  143, 144. 
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than  that  the  evils  of  delay  should  be  eQConntered.  When 
contributioa  only  is  aoaght,  all  the  Btockholders  vho  can  be 
reached  by  the  process  of  the  court  may  be  joined  in  the  suit 
It  is  no  objection  that  there  are  others  beyond  the  juris- 
diction of  the  court  who  cannot  foT  that  reason  be  made 
co-defendants."' 

S  7292.  Creditor's  BUI  to  EUiforoe  ladlTtdoal  lAaMUtj  of 
Stoekboldere. — Prior  to  the  Act  of  June  SO,  1876,  the  receiver 
alone  possessed  the  right  of  action  to  enforce  the  individual 
liability  of  stockholders  in  national  banks;  bat  by  the  second 
section  of  the  act  of  Congress  of  that  date  it  was  enacted: 
*'That  when  any  national  banking  association  shall  have  gone 
into  liquidation  under  the  provisions  of  section  5220  of  said 
statutes,  the  individual  liability  of  the  shareholders,  provided 
for  by  section  6161  of  said  statutes,  may  be  enforced  by  any 
creditor  of  such  association,  by  bill  in  equity,  in  the  nature 
of  a  creditor's  bill,  brought  by  such  creditor  on  behalf  of  him- 
self and  of  all  other  creditors  of  the  association,  against  the 
shareholders  thereof,  in  any  court  of  the  United  States  having 
original  jurisdiction  in  equity  for  the  district  in  which  such 
association  may  have  been  located  or  established."  *  Prior  to 
this  statute,  the  Circuit  Court  of  the  United  States,  in  equity, 
had  jurisdiction  of  a  suit  brought  by  a  judgment  creditor  to 
prevent  or  redress  maladministration  or  fraud  against  creditors 
in  the  voluntary  liquidation  of  a  bank,  whether  such  fraud 
was  contemplated  or  executed;  and  such  a  suit,  though  begun 
by  a  single  creditor,  was  necessarily  prosecuted  for  the  benefit 
of  all.'  And  where  a  bill  of  that  nature  had  been  filed  by  a 
oreditor  prior  to  the  enacting  of  this  statute,  the  court  held 
that,  whether  the  statute  be  considered  declaratory  of  the 
existing  law,  or  as  giving  a  new  remedy,  it  warranted  the 
court  in  retaining  the  hill  and  allowing  it  to  be  amended.* 

1  Eetmed?    «.    Gibaon,    S   Wall.  *  Richmond  «.  Irona,  121    U.  S. 

<U.  8.)  498;  b.  e.  1  Nat.  Bank  Cm.  27,  49. 

17,  SSK  '  lUd,    See  tiie  aame  caaa  for  sa 

■  Act  Oong.  Jnn*  80, 1876,  i  2;  19  example  of  an  amendment  of  Booh  a 

V,  B.  Btat.  at  Large,  03 ;  1  8upp.  to  bill  held  not  materially  to  change  the 

Bev.  Stata.  U.  8.  (2d  ed.),  p.  107.  eabatanGe  of  the  case  nor  make  tiie 
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The  txpense*  of  a  receiverBhip  of  snational  bank  appointed  in  a 
creditora'  suit,  auob  aa  is  authorized  by  this  statute,  contesting 
a  Tolontary  liquidation  of  the  bank,  cannot  be  charged  Qpon 
the  stockholders  as  a  part  of  their  statutory  liability,  but 
mast  be  borne  by  the  creditors,  at  whose  instance  the  receiver 
vaa  appointed/  No  person  is  entitled  to  share  as  a  creditor 
in  the  distribution  vhich  takes  place  under  such  a  creditors* 
bill,  who  does  not  come  forward  and  present  his  claim.'  The 
bill  need  not,  on  its  face,  purport  to  be  filed  on  behalf  of  other 
creditors,  since  the  law  will  give  it  that  effect  and  the  court 
will  so  treat  it;  but  if  this  is  deemed  necessary,  it  is  within 
the  discretionary  power  of  the  court  to  allow  it  to  be  amended 
by  adding  that  recital.*  The  diligence  of  the  creditor  who 
files  the  bill  will  give  him  no  greater  rights  than  any  other 
creditor,  to  share  in  the  distribution  of  the  assets;  and  hence 
a  prayer  in  the  bill  that  such  creditor  be  giyen  priorities  over 
other  creditors  will  not  be  granted.*  Creditors  who  hare 
received,  as  eoltaleral  $ecurity,  paper  gwtranteed  by  the  bank, 
and  who  have  obtained  judgments  against  the  bank  on  its 
contractr  of  guaranty,  stand  on  the  basis  of  general  ereditort 
in  sach  distribution,  and  are  to  receive  only  the  amount 
shown  to  be  due  them  by  the  bank  when  it  suspended,  less 
payments  on  the  indebtedness  by  the  principal,  and  amounts 
collected  from  the  collaterals,  with  legal  interest  upon  the 
unpaid  balance.*  The  rights  under  the  ttatutes  of  Umitatiotie, 
of  a  creditor  who  becomes  a  party  t  j  such  creditors*  bill,  de- 
pend on  the  date  of  the  filing  of  the  bill,  and  relate  back  to 
that  date,  and  are  not  to  be  determined  aa  of  the  date  of  hia 
becoming  a  party  to  the  suit;  in  other  words,  the  filing  of  the 

iall  Mulb/aritnit,  so  u  to  make  the  at-  la  and  pror*  their  claima  onder  the 

Jomnce  of  the  Kmendment  ah  iro-  hill,  Btaud  oq  an  equal  footiog  ia  the 

proper  exercise  of  the  diierelion  of  distrihution.    Irons «.  Man ntKcturere' 

the  court,  within  the  mle  laid  down  Stt.  Bank,  S7  Fed.  Rep.  691 ;  *.  c 

in  Banlin  «.  Bojrd,  113  U.  S.  766,  761.  8  Nat.  Bank  Cat.  Sll. 

*  Bichmood  *.  Ironi,  131  U.  B.  27.  *  Irons    *.    Manafactarers'    Nat. 

■  Ibid.  Bank,  27  Fed.  Bep.661;  «.c.8Nat. 

■  Irona    «.    Hannfactnren'    NsL  Bank  Caa.  211.    Tliia  caw  was  r»- 
Bank,  17  Fed.  Eep,  SOS.  versed  on  some  of  its  points,  ndt  nem, 

*  ibid.    AQtlworeditorswboooiiw  Bichmond «.  Irons,  121 U.  S,  27. 
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bill  etops  the  raaning  of  th«  statute  upon  all  claims  agaioat 
the  bauk  which  are  brought  Id  by  creditors  under  the  bill, 
without  reference  to  the  date  when  the  claims  are  brought  in.' 
Where  a  creditor's  bill  has  been -filed  under  tliis  statute  and  a 
leceiver  has  been  appointed  ander  the  bill,  the  Comptroller 
of  the  Currency  has  no  power  to  institute  a  separate  wind- 
ing-up proceediDg  by  the  appointment  of  a  receiver;  and  if  a 
receiver,  so  appointed,  brings  a  suit  to  enforce  the  liability  of 
a  stockholder,  the  latter  may  plead  the  pendency  of  a  creditor's 
bill  under  the  statute,  in  abatemvat,  because  he  is  not  to  be 
vexed  with  two  actions  at  the  same  time  for  the  same  oanse.* 

S  7293.  BecelTer  Takes   Assets   Com   Onere.  —  The  rule 

already  considered  as  applicable  to  receivers  generally,  ftp- 
plies  to  receivers  of  national  banks  appointed  hy  the  Comp- 
troller of  the  Carrency, — that  such  a  receiver  takes  the 
assets  of  the  bank  cum  onere,  —  that  is  to  say,  subject  to  any 
j^hts  existing  against  them  in  the  nature  of  lien$  or  rigfUt  of 
reclamation  which  might  have  been  aaserled  at  the  time  when  he 
was  appointed,  or  which  subsequently  matured  under  pre-ex- 
iating  contracts.'  And  the  Supreme  Court  of  the  United 
States  have  held  that  he  takes  debts  due  to  the  bank  subject  to 
any  right  of  tet-off  which  may  exist  against  them  by  the 
debtors,  tbougli  such  rights  of  eat-off  do  not  mature  until 
after  his  appointment.*  On  principles  already  considered,* 
he  takes  trust  funda  subject  to  the  obligation  of  restoring  tbem 
entire  to  the  cestui  que  trust,  and  is  not  at  liberty  to  remit  the 
eeitui  que  trust  to  a  pro  rata  dividend,  on  the  footing  of  the 
general  creditors.  Thus,  if  a  draft  has  been  delivered  to  a 
national  bank  for  collection,  and  the  bank  remits  it  to  a  col- 
lecting agent  and  then  fails,  and  the  collecting  agent  collecle 
ttie  money  and  turns  it  over  to  the  receiver  of  the  bank, 

'  lUcbmond  v.  bwa,  121   IT.  B.  *  B±mf  •.  Jjod,  10    Fad.  Bcv- 

V;  roTOfdag  on  aoms  pcdnta  t.  e.  236;  «.  c.  11  BiM.  tU.  &)  144. 

•Mk  wm.  Irona*.  Maunfictiicers'  Nat.  *  AtOe,  44  6903,  6917. 

Buk,  17  Fed.  Kep.  SOB;  Irow  *.  *  Fm,  4    T^W.     C*mpAn   ante. 


*  Hst.  Buk,  2T  £M.      i  S786,  «( w?..  and  4  fB66,  tt  wg. 
BetLi91t  *.o.lKa(.BankOH.311.  *  4m.iimt,tla»q, 
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the  receirer  must  aocoant  in  fall  to  the  perBon  depositiDg  thft 
draft  for  collection.  The  reason  is,  that  the  depositor  of  the 
draft  had  the  right  of  Teclamation  at  any  time  down  to  the  time 
when  the  bank  with  wliioh  he  deposited  it  had  actoally  col- 
lected it  and  mingled  the  amonnt  with  ita  general  funds,  or 
had  credited  the  account  of  the  depositor  of  the  draft  with 
the  amoant  of  the  collection;  and  the  receiver  took  the  pro- 
ceeds of  the  draft  sabject  to  this  right  of  reclamation.^ 

g  7SM.  Miut  Bespect  Valid  Liens  and  Pledges.  —  Liens 
upon  the  property  of  a  national  bank,  acquired  without  fraud 
while  the  bank  was  a  going  concern,  will,  however,  be  respected 
by  the  receiver.  Thus,  if  the  officers  of  such  a  bank  pledge 
a  note  to  secure  a  creditor  who  has  been  allowing  the  bank  to 
use  his  money  to  prevent  a  failure  of  the  bauk,  and  with  the 
expectation  that  a  failure  will  be  prevented  by  retaining  and 
using  the  deposit  to  pay  other  depositors,  —  it  is  a  valid  pledge, 
and  should  be  respected  by  the  receiver.* 

S  7295.  Most  Beetore  Trust  Funds.  —  Trust  funds  which 
come  into  the  hands  of  receivers  of  national  banks  must  be 
restored  to  the  cestui  que  tnuit,  upon  principles  considered  in 
a  former  chapter.*    This  subject  will  Dot  be  pursued  in  this 

'  National  Exch.  Bank  •.  Beal,  50  creditor  in  respect  of  them.    Ante, 

Fed.  Rep. S56;  ante,  f  7090.    Thecoii<  }  7091.    The  court,  in  the  case  under 

clo&on  of  the  court  so  holding  wilt  conaide ration,  aluo  held  that  where, 

eqoaUy  rest  opoa  the  groand  that  in  such  a  case,  there  are  fnuJuat  ae- 

ontil  the  avails  of  the  draft  had  been  count*  between  the  two  banks,  the 

collected,  by  the  bonk  with  which  it  right  of  the  collecting  agent  to  let  og 

was  first  deposited,  prior  to  its  flti».  the  amount  of  the  collection  against 

penaioa,  and  mingled  with  its  own  the  indebtedness  of  the  inaoWent  na- 

fnnds,  or  passed  to  the  credit  ol  the  tional  bank  to  it,  cannot  be  adjudi- 

depositor  of  the  draft,  the  draft,  and  oated  in  a  gnit  in  equity  between  the 

tfonaequenU;  its  proceeds,  continned  owner  of  the  draft  and  the  insolvent 

to  i)e  a  fru«t  /und,  and  that  when  the  national  bank,  without  making  the 

proceeds  passed  into  the  hands  of  collecting   bank   a  fxarty.    Kational 

thereceiTeraftertbein^lTencyoftha  Ezch.  Bank*.  Beal,  tv^^ta, 
banlc,  ther  paased  into  his  hands  as  *  Boherts  v.  Hill,  23  Fed.  Rep,  SlI. 

■trust  fond,  and  he  was  not  at  liberty  And  see,  as  to  rtttoring  IrttU  fitndt, 

to  deal  with  them  as  a  gerural  de-  ante,  f  8903. 
potit,  and  remit  the  depositor  of  the  *  JnU,  4  70U,  et  teq. 

draft  to  tba  posilioB  of  a  oeuerol 
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chapter,  further  than  to  suggest  that  the  receiver  of  a  natioDal 
bank  cannot  impound,  for  the  benefit  of  its  creditors,  property 
which  the  bank  itaelf  does  not  own.  Under  the  operation  of 
this  principle,  the  proceeds  of  paper  deposited  with  the  bank 
for  coUectioD,  which  were  collected  or  credited  to  the  bank 
prior  to  the  appointment  of  the  receiver,  become  general 
assets  to  be  tamed  over  to  the  Comptroller  for  distribution 
among  creditors.*  But  proceeds  of  such  collections  as  are 
made  by  the  receiver,  that  is,  such  as  are  paid  to  the  receiver 
by  the  payor  of  the  paper,  —  are  a  trust  fund,  and  must  be 
restored  in  full  to  the  persons  depositing  the  paper.' 

$  7296.  Moat  Restore  JUoney  Subscribed  on  Scbeme  to 
locreose  Capital  Whicli  has  Failed.  —  It  has  been  held  that 
where  a  scheme  has  been  set  on  foot  to  increase  the  capital 
stock  of  a  national  bank,  and  the  public  have  been  invited  to 
subscribe  for  shares  under  such  scheme,  and  they  have  Bub< 
scribed  and  paid  the  amount  of  their  subscriptions  in  full, 
but  the  scheme  is  invalid  under  the  statute  for  the  want  of 
the  consent  of  two-thirds  of  the  stockholders,  and  the  national 
bank  subsequently  fails,  before  any  estoppel  in  favor  of  the 
bank  has  arisen  against  such  fiubscribers,  —  they  are  entitled 
to  recover  back  the  full  amount  of  their  subscriptions  on  the 
footing  of  its  being  a  trust  fund.'  But  the  true  view  seems  to 
be  that  they  are  gerural  crediton  merely.* 

§  7207.  Most  Restore  Money  Dei>08ited  to  be  Loaned  to  the 
President  of  the  Bank.  —  la  a  case  depending  rather  upon  facts 
than  law,  it  appealed  that  the  president  of  a  national  bank  wanted 
to  borrow,  for  his  own  purposes,  ¥50,000  from  a  Canadian  bank,  but 
the  latter  could  not  lend  the  money  without  exceeding  the  limit  of 

*  First  Nat.  Bank  v.  Armatrong,  43  to  l>e  trmted  merelj  BBadebt,~eed 
Fed.  Rep.  193.  Booth   «.  Welles,  42  Fed.  Rep.  11; 

*  Ibid.  ClrcamatancM  under  and  compare  Welles  v.  Stoat,  38  Fed. 
wtticti  the  raceirer  is  not  required  to  Rep.  B07. 

accoant   for  a  sum  of  money  con-  *  Winten  «.  Armstrong,  ST  Fed. 

tributed  bj  the  directors  to  restore  Rep.  608.    See  also  Schierenberg  v. 

its  capital,  as  a  special  trust  fund,  Stephens,  82  Ho,  App.  314. 
but  under  wliich  such  an  amount  ii  *  AnU,  t  4466. 
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loans  allowed  to  it,  bat  agreed  instead  to  deposit  th«  required  amount 
«t  interest  with  the  bank  of  which  the  applicant  for  the  loan  was 
president.  The  officers  and  the  majority  of  the  directors  of  tiie  bank 
rcceiviag  the  depOBit,  approved  the  transaction,  and  part  of  it  was 
actually  reloaned  to  its  president.  Snbsequently  the  bank  reoeiviag 
the  deposit  failed.  It  was  held  error  for  its  receiver  to  reject  the 
claim  of  the  Canadian  hank  for  the  amount  thus  deposited,  on  the 
theory  that  it  was  not  really  a  transaction  with  the  bank  of  which 
he  was  receiver,  but,  in  substance  and  intent,  a  personal  loan  to  the 
president  of  the  bank.  The  court  laid  stress  upon  the  fact  that 
there  had  been  a  complete  ratifimtion  and  adoption  of  the  trans- 
action by  the  officers  of  the  bank  receiving  the  deposit,  such  as 
made  it  the  act  of  the  bank,  and  such  as  made  the  bank  respcuBible 
for  it." 

S  7288.  What  Biffbts  of  Set-off  Czlst  against  Beeeiver.— 

We  have  already  considered  the  question  of  the  right  of  set- 
off in  cases  where  insolvent  estates  are  being  wound  up  in 
the  hands  of  receivers,  with  the  conclusioa  that,  under  the 
principles  of  equity,  no  such  right  exists,  except  in  those 
cases  where  it  existed  at  the  time  when  the  corporation  ceased 
to  be  a  going  concern.*  We  have  already  noticed  that  the 
reason  which  excludes  the  right  of  set-off  in  other  cases  is 
that  the  effect  of  it  is  to  give  a  preference  to  the  creditor  seek- 
ing the  right  of  set-off,  over  the  other  creditors,  and  substan- 
tially to  pay  a  part  of  his  debt  out  of  their  money.  Dealing 
now  with  the  question  with  particular  refereuce  to  the  admin- 
istration of  the  assets  of  insolvent  national  banks  in  the  hands 
of  receivers,  we  discover  a  difference  of  opinion  upon  it.  But 
it  has  been  lately  settled,  so  far  as  the  present  phase  of  it  is 
concerned,  by  a  decision  of  the  Supreme  Court  of  the  United 
States.  The  question  came  before  that  court  in  1892  in  two 
cases:  one  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio,  and  the  other  a  cer- 
tificate from  the  United  States  Court  of  Appeals  for  the  Sixth 
Circnit.     In  answer  to  a  question  certified  by  the  United 

■  Eutem  Towngbip  Bank  v.  Vei^  ■  Ante,  f  S786.    Compare  anfa,  ( 

moot  Nat.  Bank,  2S  Fed.  Rep.  166;     6M4,  et  teq. 
«.  e.  2S  BUtcbf.  (U.  8.)  «S. 
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States  Court  of  Appeals,  the  Sapreme  Coart  hold  that  where 
a  national  hank  becomes  insolvent  and  its  assets  pass  into 
the  bands  of  a  receiver  appointed  by  the  Comptroller  of  the 
Currency,  a  debtor  of  the  bank  can  set  off  against  his  indebt- 
edness the  amount  of  a  claim  which  he  holds  against  the 
bank,  althoDgh  the  debt  due  to  him  from  the  bank  was  pay< 
able  at  the  time  of  its  suspension,  while  the  debt  due  by  him 
to  the  bank  was  payable  at  a  subsequent  time.*  But  the  court 
also  hold  that  this  right  of  set-off  is  an  equitable,  and  not  a  legal, 
right,  aad  therefore  that  theCircnit  Court  of  the  United  States 
cannot,  in  an  action  by  the  receiver  of  tbe  insolvent  national 
bank  against  its  debtor,  accord  to  the  defendant  such  right  of 
set-off;  but  that  it  must  be  sought  by  tbe  defendant  by  an 
affirmative  proceeding  in  equity.*  Some  previous  decisions 
of  the  court,  when  dealing  with  the  question  of  the  right  of  set- 
off in  other  relations,  had  prepared  tbe  way  for  the  conclusion 
that  insolvency,  on  the  one  hand,  justifies  tbe  set-off  of  a  debt 
owing  to  the  imolvent,  on  the  otber,  although  such  debt  ia 
not  due  at  the  time  of  tbe  saapension.' 

§  7290,  The  Qneetion  bow  Viewed  on  Principle.  — Profeo- 

fiional  opinion  will  not  concur  in  the  propriety  of  the  conclu- 
sion of  tbe  court  that "  natural  justice  would  seem  to  require 
that  where  the  transaction  is  such  as  to  raise  the  presumiption 
of  an  agreement  for  a  set-off,  it  should  be  held  that  the  equity 
ttiat  this  should  be  done  ia  superior  to  any  subsequent  equity, 
not  arising  out  of  a  purchase  for  value  without  notice."  *  Nor 
will  tbe  profession  concur,  without  dissent,  in  the  following 
observations  of  the  court:  "  In  the  case  at  bar,  the  credits 
between  the  banks  were  reciprocal,  and  were  parte  of  the  same 
transaction,  in  which  each  gave  credit  to  the  other  on  the 
faith  of  the  aimultaneous  credit,  and  the  principle  applicable 

*  Scott  «.  Amutrcng,  MB  U.  S.  SBS;  Bloant  «.  Vindlsy,  ntpra,  dm- 

4M,«01,  6U.  pi}  admiaiitond  a  uatuu  of  Ncrtfa 

■  Ibid.  Cuolin^ 

■  BlMut  •.  Windier,  95  U.  B.  17S,  *  Soott  f.  Maotbmt,  1<S  O.  S. 
177 ;  Our  •.  Hunilton,  12B  V.  8.  SGS,  4S0.  DOS. 

282;  Soammon  •.  Kimball,  03  U.  8. 
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to  mntiisl  credits  applied."  Stripped  of  nnnecessary  detail, 
tiie  oase  was  nakedly  tbe  case  where  the  customer  of  a  national 
bank  tenders  to  the  bank  his  note  for  discount,  and  the  note 
is  discounted,  and  the  proceeds  are  passed  to  his  credit,  the 
same  as  an  ordinary  deposit,  and  subject  to  his  check  for 
whatever  parposea  he  may  desire.  By  the  transaction,  under 
well-settled  rales  relating  to  the  subject  of  bank  deposits,  the 
national  bank  becomes  indebted  to  the  customer  to  the 
amount  of  the  proceeds  of  the  discounted  note  placed  to  his 
credit,  which  debt  is  payable  apon  his  demand.  On  the  other 
hand,  he  becomes  indebted  to  the  national  bank  to  the  full 
amount  of  his  note  which  the  bank  has  discounted,  but  his 
debt  to  the  bank  is  payable  at  a  fature  day.  Before  his 
debt  to  the  bank  matures  and  becomes  payable,  the  bank  fails, 
and  the  Comptroller  of  the  Currency  puts  it  in  the  hands  of  a 
receiver  for  the  purpose  of  winding  it  np  and  distributing  its 
assets,  first  among  its  creditors,  and  next  among  its  stock, 
holders.  While  the  tact  of  patting  its  assets  in  the  hands  of 
a  receiver  does  not  work  a  technical  diatoluHon  of  the  bank, 
such  as  suspends  the  prc^ecation  of  actions  against  it,'  it  does 
work  what  has  often  been  called  a  de  facto  dissolution.  It  puts 
an  end  to  the  bank  for  every  future  purpose  of  conducting  its 
business  as  a  going  concern,  unless  it  shall,  by  proceeding 
under  another  section  of  the  National  Bank  Act,*  enjoin  the 
Comptroller  and  receiver  from  so  holding  its  assets,  or  unless 
it  shall  restore  the  deficiency  of  its  assets,  or  otherwise  satisfy 
the  Comptroller  of  its  ability  to  resume  its  business.  It  is 
thos,  in  substance  and  essence,  dmt>2?;ed,  and  ought  to  pass 
out  of  view  as  a  factor  in  determining  the  question.  But  if 
the  mental  processes  of  the  judges  who  have  taken  this  view 
were  analyzed,  it  would  be  found  that  the  infirmity  of  their 
view  has  been  brought  about  by  their  inability  to  look  upon 
the  qnestion  except  as  a  question  standing  between  the  two 
contracting  parties,  and  their  failure  to  note  that  one  of  the 
contracting  parties  has  substantially  ceased  to  exist,  and  that 
tboe«  who  claim  in  his  right  are  other  ereditOT$  who  onght  to 

>  jfltf,  a  68U,  naai  ■  jm,  i  rsia. 
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atand  on  an  equal  footing  with  the  cnstomer  claimiag  tbe  eet- 
ofl.  If  his  right  of  set-o£f  ia  conceded,  it  operatea  to  that  ex- 
tent as  a  payment  by  the  bank  of  his  debt  in  full,  and  this, 
too,  oat  of  money  which  the  bank  baa  loaned  to  bim,  which 
money  was,  in  part  at  least,  the  money  of  other  depositora; 
and  thus  he  is  paid  out  of  the  pockets  of  other  creditors  of 
the  bank.  Now,  in  what  respect  does  he  stand  in  a  better 
position  than  the  other  creditors,  out  of  whose  deposits  he  is 
thus  paid?  He  does  not  stand  on  as  good  a  footing.  They 
have  pat  their  money  into  the  bank  —  the  very  money  out  of 
which  he  is  paid  in  preference  to  them;  whereas  he  has  bor- 
rowed their  money  from  the  bank.  That  ia  the  very  substance 
of  the  transaction  in  every  case  where  the  eapittd  of  the  bank 
is  entirely  exhausted  at  the  time  of  the  transaction,  and  it  is 
laeaaurably  the  substance  of  the  case  where  the  capital  of  Uie 
bank  is  in  part  exhausted  at  that  time.  To  make  the  question 
more  bald  and  palpable,  let  us  suppose  that  to-day  a  customer 
of  a  national  bank  procures  it  to  discount  his  note  for  $10,000, 
and  to  place  the  proceeds  to  bis  generalcredit,and  that,  to-mor- 
row, and  before  he  has  checked  at  all  against  the  proceeds,  and 
before  his  note  has  matured,  the  bank  fails  by  reason  of  its 
insolvency,  and  that  the  result  of  its  liquidation  shows  that, 
at  the  time  of  the  discount,  its  capital  was  exhausted  and  that 
its  assets  are  sufflcieat  to  pay  no  more  than  ten  cents  on  the 
dollar  to  its  depositora.  The  particular  effect  of  this  rule  is 
to  rescind  the  transaction  by  which  the  borrower  procures 
the  bank  to  discount  his  note;  whereas  no  rescission  is  ac- 
corded to  the  depositors  who  have  handed  over  to  the  bank 
their  own  money,  but  they  are  put  off  with  a  dividend  of  ten 
cents  on  the  dollar.  It  is  idle  to  characterize  a  rule  which 
permits  this  to  be  done  "as  natural  justice."  The  legal  pro- 
fession will  never  concur  in  such  a  conclusion.  The  whole 
tenor  of  the  National  Bank  Act  is  opposed  to  such  a  conclu- 
sion. By  one  of  its  provisions,  "  the  Comptroller  shall  make 
a  ratable  dividend,"'  and  by  another,  all  preferencet  avoided, 
and  attachments  (which  would  lead  to  preferences)  are  pro* 

'  B«T.  Stata.  U.  S.,  i  6S38. 
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hibited.'  The  reMoning  of  the  Supreme  Court  of  the  United 
States,  by  whicb  they  endeavor  to  establish  the  right  of  set- 
off in  tbe  face  of  these  statutory  provisions,  possesses  some  de- 
gree of  plausibility,  but  overlooks  the  Bubstantial  reason  and 
justice  of  the  question.* 


1  Bev.  SUM.  V.  e„  i  6234. 

*  That  /eaaonmg,  in  its  ojnnion, 
written  by  Hr.  Ghiel  Justice  Fuller, 
is  u  Eollows:  "  The  argument  U  that 
these  Mctions,  bj  implication,  forbid 
thia  Mt-oB,  becaofle  thej  reqoire  that 
after  Uib  redemption  of  tbe  circnlat- 
ing  notefl  has  been  Inlly  provided  for, 
the  aaoets  shall  be  ratablj  diatribnted 
among  the  creditors,  and  that  no 
preferencea  given  or  Buffered,  in  con- 
templation of .  orafter  committing  the 
ut  of  Insolvency,  shall  stand.  And 
it  is  in«eted  that  tbe  assets  of  the 
bank,  exiatiiig  at  the  time  of  the  act 
of  inaolvBUcy ,  include  all  its  property 
withoot  r^ard  to  any  exiatinji  liens 
thenon  or Bet-o0B  thereto.  Wedonot 
r^ud  tbifl  position  as  tenable.  TTn- 
donbtedly,  any  dispoeition  by  a  na- 
tional bank,  being  insolvent  or  In 
eontemplaUon  of  insolvency,  of  its 
chases  in  action,  secoritiea,  or  other 
aeaels,  made  to  prevent  their  appli- 
cation to  the  payment  of  its  circulat- 
ing notes,  or  to  prefer  one  creditor 
to  another.  Is  forbidden;  but  liens, 
equities,  or  rights  arising  by  express 
agrsement,  or  implied  from  the  nature 
ot  the  dealings  between  the  parties, 
or  by  operation  of  law,  prior  to  ineol- 
vency  and  not  in  contemplation 
thereof,  are  not  invalidated.  The 
provisions  ot  the  act  are  not  directed 
against  all  liens,  aecoritiee,  pledges, 
or  equities,  whereby  onecreditor  may 
obtain  a  greater  payment  than  an- 
other, but  against  those  given  or  aris- 
ing after  or  in  contwnplation  of 
inaolTency.  Where  a  aet-oS  is  other- 
wiM  nM,  it  is  not  perceived  how  it* 


allowance  can  be  oonaidered  a  prefer- 
ence; anditiacleartbatit  iaonlythe 
balancs,  if  any,  after  the  set-off  is  d»- 
docted  which  can  joBtly  be  held  to 
form  part  of  the  assets  ot  the  insol- 
vent.  Tbe  requirement,  as  to  ratable 
dividends,  is  to  make  them  from 
what  belongs  to  the  bank,  and  that 
which,  at  the  tiou  of  the  Insolvency, 
belouin  of  right  to  the  debtor,  does 
not  belong  to  the  bank."  Elcott  «. 
Annstrong,146U.  S.  404,  610.  Anal- 
(^ons  dedaions  in  the  English  Court 
of  Chancery,  under  an  early  bank- 
ruptcy law  ot  that  country,  to  which 
the  court  appealed  for  support  of  its 
conclusion,  are  antiquated.  Anony- 
mous, 1  Mod,  215;  Ouraon  v.  African 
Co.,  1  Vern.  121 ;  Chapman  a.  Derby, 
2  Vern.  117.  They  are  two  hundred 
years  old;  they  are  relics  ot  a  period 
when  the  system  of  equity  was  in  a 
very  crude  condition,  and  when  the 
conceptions  oE  justice  upon  which  the 
English  Court  of  Chancery  proceeded 
were  far  less  enlightened  than  those 
upon  which  courts  proceed  at  the 
present  day.  Decisions  of  inferior 
Federal  courts,  tending  to  the  same 
conclusioa,  were  also  cited  by  the  Su- 
preme Court;  Snydera'  Bona  Co.  «. 
Armstrong,  87  Fed.  Eep.  IS ;  Tardley 
V.  Clothier,  49  Fed.  Bep.  337;  Arm- 
etrong  V.  Warner,  21  Week.  Law  Boll. 
(Ohio)  136;  I.  e.  27  Weekly  Law 
Bull.  (Ohio)  100.  The  case  of  Louis 
Snyders'  Bona  Oo.,  tupra,  is  not  in 
point,  becauae  in  that  caae  the  re- 
ceiver had  allowed  the  aet-off ,  and  the 
question  for  decirion  was  whether  the 
court  would  subBequeatiy  set  it  aside 
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g  7300.  The  Question  how  Viewed  by  Other  Conrts. —  H 

has  bera  held  bj  the  Supreme  Conrt  of  Ohio  that  the  receiver  of  s 
national  bank  holds,  in  respect  of  the  bank  and  its  creditors,  the 
substantial  relation  of  a  statutory  assignee,  and  that  "  a  right  of  set- 
off, perfect  and  available  against  the  bank  at  the  time  ol  his  appoint- 
ment as  receiver,  is  not  affected  by  the  bank's  insolvency,"  —  the 
reason  being  that  he  tucceeds  only  to  the  rights  of  the  bank  existii^ 
at  the  time  when  it  goes  into  liquidation.'  A  Federal  district  judge, 
sitting  in  the  Circuit  Court  of  the  United  States  in  the  same  State, 
has,  however,  held  that,  under  the  provision  of  the  national  hanking 
law'  (andother  provisionBof  the  same  act) prescribing  the  duties  of 
the  receiver  in  winding  up  such  iosolvetit  banks,  —  all  unsecured 
creditors  are  placed  on  the  same  footing  of  equality.*  The  court 
accordingly  held  that  funds  received  by  a  creditor  of  a  national 
bank,  upon  the  discounting  of  his  note  by  the  bank,  which  were 
deposited  with  the  bank  subject  to  his  check,  and  which  bad  been 
drawn  upon  by  him,  but  which  were  intended  to  meet  the  note  when 
due,  could  not  be  pleaded  as  a  set-off  in  an  action  on  the  note 
brought  by  the  receiver  into  whose  bands  the  note  hnd  come  before 
maturity;  and  that  this  conclusion  was  not  affected  by  the  provision 
of  the  Code  of  Civil  Procedure  of  Ohio,  to  the  effect  that  a  croes- 
demnnd,  which  may  be  pleaded  as  a  counter-claim  or  set-off,  shall 
not  be  extinguished  as  such  by  the  assignment  or  death  of  either 
party.*  The  conclusion  is  perfectly  plain,  and  is  consistent  with 
the  doctrine  of  the  Supreme  Court  of  Ohio,  above  referred  to;  for  the 
reason  that  no  right  of  set-off  existed  at  the  time  when  the  receiver 
was  appointed,  because  the  note  of  the  customer  in  the  hands  of  the 
bank  bad  not  then  matured.  It  is  respectfully  eabmitted  that  there 
is  nothing  in  the  language  of  the  Revised  Statutes  of  the  United 
States  which  indicates  a  purpose  on  the  part  of  Congress  to  establish 
any  rule  different  from  that  which  obtains  under  the  principles  of 
equity,  and  from  that  prescribed  by  the  Ohio  statute,  in  regani 
to  this  right  of  set-off;  and  that  the  statute  ought  not  to  be  so  con- 
on  the  theory  of  money  paid  under  the  weight  of  modem  Jndldsl  oirfnion 
"a  mntnal  mistake."  But  Yardley  may  be  easily  made  to  appear, 
«.  Clothier,  tujrrtt,  ia  directly  in  point,  *  Hade  v.  MeVay,  31  Ohio  St.  231 ; 

and  contains  a  learned  cqunion  by     >.  «.  3  Nat.  Bank  Cm.  963, 
BatloT,  J.    Then  are  State  decisions  ■  Bev.  Btats.  tT.  8.,  i  6S43, 

belonging  to  the  lama  category ;  but  *  Annstrong  w.  Scott,  36  Fed.  Bep, 

that  ttwy  are  not  in  acourdanee  with     63.  *  iM. 

6808 

DiqnzeaOyGoO'^lc 


BBCKrrsBa  or  natiohu;  saskb.    [6  Thomp.  Corp.  %  7301. 

atmod  as  to  destroy  a  right  of  set-off  ezisUng  Rt  the  time  when  the 
receiver  was  appointed,  since  that  would  gire  it  a  constraction  which 
would  make  it  operate  to  destroy  vrnfeil  rightt.  Under  auy  theory 
of  the  sabject  which  the  courts  have  adopted,  the  principle  obtains 
which  has  been  elsewhere  noted,'  that  a  debtor  to  the  hank  cannot, 
by  purchasing  daimt  against  it  subsequently  to  the  appointment  ut 
a  receiver,  acquire  a  right  of  set-off  as  against  the  receiver.*  One 
test  by  which  to  determine  whether  there  is  a  right  of  set-off  is  to 
consider  whether  the  claim  sought  to  be  need  as  an  offset  is  of  such 
a  nature  that  the  creditor  demanding  the  right  of  set-off  would  be 
entitled  to  stand  as  a  preferred  creditor  in  respect  of  such  claina.* 

g  7301.  Tb«  Same  Sattlect  Continned,  —  Cases  are  foand 
which  concede  this  right  of  set-off  where  the  debt  of  the 
depositor  to  the  national  hank  did  not  mature  until  after  the 
appoiDtment  of  the  receiver;  bat  they  are  not  in  accordance 
with  Boond  principle,  because  they  operate  to  give  the  depos- 
itor a  preference  over  other  creditors  of  the  bank,  and  to  con- 
Tett  his  simple  deposit  into  something  in  the  nature  of  a 
trust  fund.*    Of  courso,  a  depositor  who  has  no  right  of  set- 

*  Ante,  44  S797, 6067.  where  the  plsintiil,  ss  receiver,  took 

*  To  Uliutrate  tbie,  take  a  Feim-  poHesaiou  of  the  bank  on  September 
■j^vsniacasenheraA.owed&nfttioiiftl  6,  1867,  and  the  defendant  bad  on 
bank  $35,000,  and  wbere  B.  had  in  deposit  to  bia  credit  at  that  date, 
the  bonk  «  depoeit  of  |44,000  at  tbe  t&71.21,  but  the  bank  at  that  date 
timeirhen  the bankatopped  payment  hald  hia  note  for  $800,  to  beooioe  due 
by  reason  of  inaolvenc^,  and  where  on  the  6th  of  November,  1867, — two 
on  the  next  day  B.  asalgned  bis  de-  months  after  the  receiver,  in  fact, 
poeit  to  A.  Here  it  was  held  that  A.  took  possession.  Tbe  depoeitor  paid 
oooldnot  Mt<AthedepoBtBSBgaiiurt  the  amonnt  oi  his  deposit,  and  tbe 
his  indebtednees  to  the  bank,  as  it  receiver  aaed  for  the  balance,  and  it 


would  opetate  to  ^ve  a  preference  to  was  held  that  be  ooald  not  recover, 

DBA  creditor  over  Uie  others  in  oontra-  as  the  depoeitor  had  a  right  to  have 

ventitm  ot  the  act  of  Congress  (Vei^  hia  depoeit  set  off  against  the  note. 

•i^Q  Nat.  Bank  «.  Tayto,  C6  Pa.  8t.  Ttie  coart  proceeded  upon  the  view 

14) — a  eonclniion  which  is  perfectly  that  sndi  was  the  statnte  law  of  New 

plain.  York,  and  that  there  wae  nothing  in 

*  VeUss  V,  Btont,  8S  Fed.  Rep.  807,  tbe  National  Bank  Act  making  a  dit- 

*  Among  these  cases  is  Piatt  *,  ferent  mle.  See,  to  the  same  ^fect, 
Beidley,  determined  la  one  of  tbe  de-  New  Amsterdam  Bav.  Bank  «.  Garter, 
partmonta  of  the  Snpreme  Conrt  <A  H  How.  Pr.  (N.  Y.)  8SS.  Bat  the 
Hew  York  (11  Am.  Law  Reg.  Iw,  s.)  Sopreme  Court  of  Errors  of  Oonnee- 
ITlt  s.  s.  1  Nat.  Bank  Cas.  7U),  tioot,  proceeding  upon  the   sonnd 
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oS  at  the  time  when  the  bank  passes  into  the  hands  of  the 
TecQiver,  cannot  create  suoh  a  right  by  assigning  his  deposit 
to  a  debtor  of  the  bank;  and  this,  on  the  principle  that  one 
cannot,  by  baying  up  claims  of  an  insoWdnt  person  or  cor- 
poTation,  after  it  has  ceased  to  be  a  going  concern,  acquire  a 
right  of  B^t-oS,  such  as  will  give  him  a  preference  over  its 
other  creditors.'  A  demand  which  the  debtor  of  such  a  bank 
may  have  against  it  for  the  repayment  of  usurious  interest 
which  he  may  have  paid  to  it,  cannot  be  availed  of  by  him  in 
an  action  against  him  by  its  receiver,  to  secure  a  set-off.' 
Indeed,  such  a  set-off  is  not  available  against  the  bank  while 
it  continues  to  be  a  going  concern.*  The  reason  is  that,  the 
statute  having  prescribed  as  a  paMUiy  for  the  taking  of  usuri- 
ouB  interest  by  a  national  bank  that  the  person  paying  unlaw- 
ful interest,  or  his  legal  representative,  may,  in  any  action  of 
debt  against  the  bank,  recover  back  twice  the  amount  bo  paid, 
—  the  remedy  to  recover  the  penalty  is  exclusive,  and  he  can 
resort  to  no  other  mode  or  form  of  procedure  to  right  him- 
self.^ The  case  refers  itself  to  the  weU-known  principle  that 
where  a  statute  creates  a  new  right  or  offense  and  prescribes 
a  specific  remedy  or  punishment,  such  remedy  or  punishment 
is  alone  applicable,  and  to  that  extent  the  statute  is  exclu- 
sive.* 

g  7303.  Contlnned. — Where  the  action  of  the  receiver  is 
agaitut  a  ttoekholder  to  collect  an  assessment,  or  to  enforce  his 
individual  liability  under  the  National  Banking  Act,  and  the 
stockholder  is  also  a  creditor  of  the  bank,  he  cannot  use  his 

Tiew,  b«Id  thkt,  apon  th«  tnacdvencj  «.  Bjina,  tt  Coim.  166;  a.  c  21  Am. 

of  a  savii^  bank,  a  depositor  cannot  B«p.  641, 

Bet  off  hia  deposit  against  th«  debt         >  Venango  Hat.  Bank  •.  Taylor,  M 

due  from  him  to  the  bank,  unleaa  Pa.  St.  14;  i.  e.  1  Nat.  Bank  Oas. 

possibly,  in  the  caao  where  the  d»-  842;  ante,  H  3797,  6901,  6967. 
posit  vaa  made  for  the  purpose  of  b^-  '  Hade  tr.  McVay,  31  Ohio  St.  231 ; 

ing  applied  on  the  indebtedneBS,  and  ■.  a.  2  Nat.  Bank  Oas,  853. 
the  bank  officer  knew  the  fact.    And  *  Bamet  *.  Mational  Bank,  98  U.  S. 

this  would  seem  clear;  for,  in  such  a  66S.  *  Ibid. 

caae,  the  setoff  would  be  executed  bf  *  Farmen'  Ac  Nat,  Bank  «.  Dear- 

ttu  Bgreement  of  th«  parties.  Oabora  log,  Bl  U.  B.  2B. 
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credit  by  way  of  set-off,'  under  principles  already  fully  dis- 
cnsaed.'  In  like  manner,  where  the  action  is  brought  by  the 
receiver  against  an  indorttr  of  a  note  maturing  after  his  ap- 
pointment, the  indoraer  cannot  set  off  his  deposit  in  the 
bank;*  and  this  in  accordance  with  the  best  opinion  on  the 
subject  of  the  right  of  set-off  as  against  a  receiver,  assignee, 
or  other  representative  of  insolvents,  under  statutes  provid- 
ing for  a  ratable  distribution  of  their  property  among  their 
creditors.  Thus,  in  New  York,  one  cannot  set  off  a  demand 
dae  him  from  an  insolvent  bank  against  a  liability  that  has 
become  fixed  since  the  appointment  of  the  receiver;*  for, 
while  the  receiver  succeeds  to  the  rights  of  the  insolvent,  he 
succeeds  only  to  such  rights  as  existed  and  were  fixed  at  the 
time  when  he  took  possession.*  But  no  new  or  higher  rights 
can  arise  against  tht  creditora  of  the  insolvent  after  his  assets 
areimpoanded  for  ratable  distribution  among  them.*  No  sub- 
sequent lien  can  be  created,  or  right  of  preference  obtained, 
in  respect  of  any  such  assets,  or  property,  after  the  appoint* 
ment  of  the  receiver;'  bat  the  rights  of  the  parties  must  be 
adjusted  with  reference  to  the  condition  of  things  which 
existed  when  the  receiver  took  charge  of  the  assets.  If  a 
note  held  by  the  bank  was  not  then  due,  a  deposit  held  by  it 
cannot  be  availed  of  by  the  depositor  as  a  set-off  against  the 
receiver,  nnder  principles  which  have  been  often  acted  upon 
by  the  courts.*  In  an  action  by  a  receiver  against  a  stock- 
holder, the  latter  cannot  establish  a  set-off  upon  evidence  that 
the  property  waa  delivered  by  bim  to  the  bank  upon  an 
understanding  that  it  should  be  applied  upon  his  assessment 

*  Hobart  «.  Gould,  8  Fed.  Bep.  57 ;  ■See  Fry  v.  Evnna,  8  Wend.  CN.  T.) 
Bavyar  «.  Hoag,  17  W«ll.  (U.  S.)  610.     6S0 ;  Herritt  v.  Seaman,  6  N.  Y.  168. 

*  Ante,  i  3786,  et  ug.  '  Balch  «.  Wilson,  26  Uinn.  200; 
■  Stephens  v.  Bchuchnunn,  32  Uo.     «.  c.  33  Am.  Rep.  467 ;  ante,  §4  3797, 

App.  333;  «.  e.  S  Nat.  Bank  Cas.  540.  6967. 

*  Jordan  V.  National  Shoe  &0.  Bank,  *  United  Btatea  Traat  Co.  «. 
74N.T.467i  i. «.  80  Am.  Bep.  319.  Hania,  2  Bosv.  (N.  Y.)76,  76;  Olark 

*  American  Bank  w.  Wall,  56  Me.  «.  Brockway,  3  Keyea  (N.  Y.),  13; 
167;  Miller*. Franklin  Bank,  1  Paige  Be  Middle  Oiatrict  Bank,  1  Faig* 
(N.  Y.),4«;  Colt  ».  Broira,  12  Ony  (N.Y.),  SS6;  «.  c.  19  Am.  Deo.  462; 
(Haaa.).  233.  Clarke  «.  Hawkins,  6  R.  I.  219. 
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if  the  bank  should  faiL*  The  obvious  reason  is,  that  the- 
indiTidoal  liability  of  the  stockholdera  of  such  a  bank  is  in 
the  nature  of  a  statutory  guaranty  in  favor  of  the  creditors 
of  the  bank,  which  guaranty  cannot  he  frittered  away  by  ar- 
rangements between  the  bank  and  the  stockholder. 

g  7303.  Vaiver  ot  Blgbt  of  Set-off.  —  The  vohmictry  pay- 
ment by  the  maker  of  a  promissory  note,  with  full  knowledge 
of  all  the  facts,  operates  as  an  abaudonment  or  waiver  ot  all 
right  to  set  off  crosB-demands  or  independent  debts;  and  a 
bill  in  equity  disclosing  such  facts  presents  no  case  for  equi- 
table relief  by  way  of  an  equitable  set-ofE.* 

S  7304.  Tolnntorr  Uqnldatton  of  National  Banks.  —  The 

National  Bank  Act  provides  that  "any  association  may  go 
into  liquidation  and  be  closed  by  the  vote  of  its  shareholders 
owning  two-thirds  of  its  stock."'  A  national  bank  involun- 
tary liquidation  does  not  lose  the  faculty  of  suing  and  beiog 
sued  in  its  corporate  name  for  the  purpose  of  closing  its  busi- 
ness; and  a  creditor  may  maintain  a  suit  against  it  while  so 
in  liquidation,  upon  a  disputed  claim,  although  he  has  filed  a 
bill,  under  an  amendatory  act  already  set  out,*  to  enforce  the 
individual  liability  of  the  stockholders.'  If  the  bank  is  reor. 
ganixed  by  a  majority  of  the  stockholders  under  a  new  name, 
and  the  assets  of  the  bank  in  liquidation  are  sold  to  the  new 

■  Wltten  «.  Sowlea,  32  Fed.  Bep.  months  of  the  reaotTc  to  dose,  thfr 
ISO.  bank  moat  deposit  with  the  United 

■  United  States  Bong  Han.  Oo.  v.  States  Treasurer  lawful  luonejr  of  Lh» 
Annetrong,  34  Fed.  Hep.  94, jwr  Jack-  United  Btatea  aafBdent  to  redeem  its 
aoa,J,  outstaadioK  circulation)  which  Boea  to 

*  Rev.  Stats.  U.  S.,  f  5220.    The  the  co-edit  ot  the  bank  on  redemption 

snocaeding  five  mcticois  (f{  6221  to  aooonnL     By  eection  6223,  this  de- 

522S)  prescribe  Uie  details  of  the  liqni-  poait  is  not  required  trom  a  bank  con- 

dation.     Bection  5221  provides  that  solidating  with  another.    M  to  volun- 

notice  of  the  intent  to  dissolTe  must  tary  liquidatiem*  by  otlur  eorporatUnu, 

tie  given  anderthe  seal  of  the  bank  see  ante,  4  6692,  et  uq.;  with  which 

by  the  president  or   cashier,  to  the  compare  ante,  44  4413  and  453S,  et  leq. 

ComptroUeT)  and  published  for  two  *  ^ctOong,  Jnne30,1876,42;anK, 

months  in  a  newspaper,  etc.,  notit]^  (  7268. 

li^   all   creditors   to    present  their  ■  National  Bank «.  Insurance  Co., 

didma.    By  sectum  £222,  within  six  104  U.  8.  H}*.  0.8  Mat  Bank  Gas.  20> 
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corporatioa,  a  stockholder,  who  receives  dividends  in  liqaida- 
tion,  will  be  estopped  to  claim  a  right  to  share  in  the  earnings 
of  the  new  hank.*  The  rights  of  stockholders  cannot  be 
affected  by  contracts  made  by  the  president  of  the  bank  after 
it  has  gone  into  volnotary  liquidation  under  thisstatute;*  and 
whare  the  acting  president  had  made,  while  the  bank  was  in 
Uqaidation,  a  contract  with  one  of  its  creditors,  by  which  the 
bank  had  been  released  as  a  gnarautor  on  certain  notes,  and 
at  the  same  time  the  president  had  attempted  so  to  frame  the 
contract  as  to  retain  the  liability  of  the  stockholders  of  the 
bank,  it  was  held  that  the  release  of  the  bank  released  the  lia- 
bility of  the  stockholders.'  The  fact  that  a  national  bank  has 
goiM  into  voluntary  liquidation  does  not  prevent  the  prosecu- 
tion of  actions  against  it.* 

g  7805.  Wbem  Stockholden  maj  Eleot  Ayent  to  Wind 
vp,  —  The  third  section  of  the  act  of  Congress,  June  30, 1876, 
enacts:  "  That  whenever  any  association  shall  have  been  or 
shall  be  placed  in  the  hands  of  a  receiver,  as  provided  in  sec- 
tion 5234  and  other  sections  of  said  statutes;  and  when,  as 
provided  in  sectiou  6236  thereof,  the  Comptroller  shall  have 
paid  to  each  and  every  creditor  of  such  association,  not 
including  shareholders  who  are  creditors  of  such  association, 
whose  claim  or  claims  as  such  creditor  shall  have  been  proved 
or  allowed  as  therein  prescribed,  the  full  amount  of  such 
claims  and  all  expenses  of  the  receivership,  and  the  redemp- 
tion of  the  circulating  notes  of  such  association  shall  have 
been  provided  for  by  depositing  lawful  money  of  the  United 
States  witJi  the  Treasurer  of  the  United  States,  —  the  Comp- 
troller of  the  Currency  shall  call  a  meeting  of  the  share- 
holders of  such  association,  by  giving  notice  thereof  for 
thirty  days  in  a  newspaper  published  in  the  town,  city,  or 
coon^  where  the  businesB  of  such  asaociation  was  carried 

■  Tint  Nftt.  Bank  *.  M&rahiU,  20         ■  Jbid. 
SL  App.  440;  ■.  &  8  Nat.  Bank  Caa.  *  Ordvray  f.  Central  Hat.  Bank,  47 

«n.  Ud.  217;  *.  e.  28  Am.  "Bap.  4SB;  1 

•  Sdoador  ■.  HaanbctiiRn'  NaL     Nat  Bank  Oai.  HSl 
Buik,183IT.S.e7. 
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on,  or  if  no  newspaper  is  there  published,  in  the  newspaper 
published  nearest  thereto;  at  which  meeting  the  ehareholdera 
ehall  elect  an  agent,  voting  by  ballot,  in  person  or  by  proxy, 
each  share  of  stock  entitling  the  holder  to  one  vote.  And 
when  such  agent  shall  bare  received  votes  representing  at 
least  a  majority  of  the  stock  in  value  and  cumber  of  shares, 
and  when  any  of  the  shareholders  of  tbe  association  shall 
have  executed  and  filed  a  boud  to  the  satisfaction  of  the 
Comptroller  of  the  Currency,  conditioned  for  the  payment 
and  discharge  in  full  of  any  and  every  claim  that  may  here- 
after he  proved  and  allowed  against  such  association  by  and 
before  a  competent  court,  and  for  the  faithful  performance 
and  discharge  of  all  and  singalarthe  duties  of  such  trust, — 
the  Comptroller  and  the  receiver  shall  thereupon  transfer  and 
deliver  to  such  agent  all  the  undivided  or  uncollected  or  other 
assets  and  property  of  such  association  then  remaining  in 
the  hands  or  subject  to  the  order  or  control  of  said  Comp- 
troller and  said  receiver,  or  either  of  them.  And  for  this 
purpose,  said  Comptroller  and  said  receiver  are  hereby  sev- 
erally empowered  to  execute  any  deed,  assignment,  transfer, 
or  other  instrument  in  writing  that  may  be  necessary  and 
proper;  whereupon  the  said  Comptroller  and  the  said  receiver 
shall,  by  virtue  of  this  act,  be  discharged  and  released  from 
any  and  all  liabilities  to  such  association,  and  to  each  and  all 
of  the  creditors  and  shareholders  thereof.  And  such  agent  is 
hereby  authorized  to  sell,  compromise,  or  compound  the  debts 
due  to  such  association  upon  the  order  of  a  competent  court 
of  record,  or  of  the  United  States  Circuit  Ooort  for  the  dis- 
trict where  tbe  business  of  the  association  was  carried  on. 
Such  agent  shall  hold,  control,  and  dispose  of  the  assets  and 
property  of  any  association  which  he  may  receive  as  herein- 
before provided,  for  the  benefit  of  tlie  shareholders  of-snch 
association  as  tbey,  or  a  majority  of  them  in  value  or  number 
of  shares,  may  direct,  distributing  such  assets  and  property 
among  such  shareholders  in  proportion  to  the  shares  held  by 
each;  and  he  may,  in  his  own  name  or  in  the  name  of  snch 
association,  sue  and  be  sued,  and  do  all  other  lawful  acts  and 
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things  oecessarj  to  finally  settle  and  distribute  the  assets  and 
|ffoper^  in  his  hands.  In  selecting  an  agent  as  hereinbefore 
provided,  administrators  or  executors  of  deceased  shareholders 
ma;  act  and  sign  aa  the  decedent  might  have  done  if  living, 
and  guardians  may  so  act  and  sign  for  their  ward  or  warde.*" 
It  has  been  held  that  the  courts  of  the  United  States  have  the 
same  jurisdiction  of  suits  by  and  against  the  "  agent "  of 
national  banks,  appointed  under  this  statute,  which  they 
have  of  suits  by  and  against  receivers  of  euch  banks, — each 
being  in  the  same  sense  officera  of  the  United  States,  and  each 
representing  in  the  same  relation  the  bank  in  its  corporate 
capacity;  and  that  this  jurisdiction  attaches  without  regard 
to  diversity  of  citizenship  or  amount  iuTolved.'  If  an  action 
has  been  commenced  by  the  receiver  of  such  a  bank,  and, 
pending  the  action,  the  receiver  is  displaced  by  an  "  agent " 
nnder  the  provisions  of  the  statute,  the  agent  may  be  sub- 
stituted upon  motion  as  plaintiff  of  record  in  place  of  the 
receiver.' 

8  7306.  Sec«lv«r  Aatboiised  to  Purchase  Property  in 
Vhlch  Bank  bas  Eqoltlee.  —  By  the  act  of  Congress  of 
March  29, 1886,*  the  receiver  of  national  banks  is  authorized, 
subject  to  the  approval  of  the  Comptroller  of  the  Currency, 
to  purchase  property  in  which  the  bank  has  equities.  The 
statute  confers  upon  the  receiver  the  power,  under  the  super- 
intendency  of  the  Comptroller,  to  redeem  property  which  has 
been  mor^aged,  pledged,  or  otherwise  assigned  by  the  bank, 
whenever  the  redemption  of  such  property  would  be  to  the 
advantage  of  the  trust.  It  is  not  thought  necessary  to  set  out 
the  statute  in  terms. 

g  7307.  Notice    to    Present  Claims    to  BecelTer. — The 

National  Bank  Act  provides:  "The  Comptroller  shall,  upon  ap- 
pointing a  receiver,  cause  notice  to  be  given,  by  advertisement 

1  Act  Oong.  Jnn«  30, 1876,  4  8;  U  *  i^d* 

TT.  8.  State,  at  Large,  63;  Sapp.  to  *  24  U.  fl.  State,  at  Large,  8;  1 

Bev.  BtatB.  a.  8.  (2d  ed.),  p.  107.  Supp.  to  B«t.  Bttta.  17.  B.  (3d  ed.),  p. 

*  UcConvUle  «.  OOmoiir,  86  Fed.  488. 
Bep.277. 
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in  such  newspapers  as  he  may  direct,  for  three  consecutirfl 
mouths,  calling  on  all  persona  who  may  have  claims  against 
Bach  association  to  present  the  same,  and  to  make  legal  proof 
thereol."* 

$  7808.  Proof  of  Olalnu  b;  Creditors.  —  "The  claims 
of  creditors  may  be  proved  before  the  Comptroller,  or  estab- 
lished by  suit  against  the  association.  Creditors  must  seek 
their  remedy  through  the  Comptroller  in  the  mode  prescribed 
by  the  Btatate;  they  conld  not,  prior  to  the  act  of  1876,  pro- 
ceed directly  in  their  own  namee  against  the  stockholders  or 
debtors  of  the  bank."* 

§  7309.  Dividends  by  Comptroller  in  Uquldatlon. — The 

National  Bank  Act  also  provides  that:  "From  time  to  time, 
after  full  provision  has  been  first  made  for  refunding  to  the 
United  States  any  deficiency  in  redeeming  the  notes  of  such 
association,  the  Comptroller  shall  make  a  ratable  dividend  of 
the  money,  so  paid  over  to  him  by  such  receiver,  on  all  such 
claims  as  may  have  been  proved  to  his  satisfaction,  or  adjudi- 
cated in  a  court  of  competent  jurisdiction,  and,  as  tbe  pro- 
ceeds of  the  assets  of  such  association  are  paid  over  to  him, 
shall  make  further  dividends  on  all  claims  previously  proved 
or  adjudicated;  and  the  remainder  of  the  proceeds,  if  any, 
shall  be  paid  over  to  the  shareholders  of  such  association,  or 
their  legal  representatives,  in  proportion  to  the  stock  by  them 
respectively  held."* 

§  7310.  What  Olatms  Entitled  to  Dlstiibntlon. — Thiadistrl- 
bution  by  the  Comptroller  is  to  include  all  legal  liabilities  of 
the  bank,  whether  such  liabilities  are  debta,  technically  so 
called,  or  result  from  tbe  non-feasance  or  mai/eatanee  of  its 
officers  acting  in  its  behalf,  —  «.  g.,  from  their  emb&ailement  of 

>  Act  Ooi«.  Jnae  S,  1S64,  oh,  106,  ■  Act  Cong.  Jniw  S,  1864,  ch.  UM, 

400;  IS  U.  S.  Btata.  at  Large,  p.  114;  f  GO;  1817.  S.  Stats,  st  Laige,  1U| 

Bev.  StatL  IT.  S.,  i  6236.  Jniw  80. 1676,  ch.  166,  M  i  U  ?■  &■ 

•  Eenoedfv.Qibeoii.S'Wall.CU.B.}  Stats.  atLaige,p.  63;  B«T.8tatB.0.S., 

496;  1.  e.  1  Nat.  Bank  Om.  17, 21.  i  6236. 
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bonds  oommitted  to  the  bank  for  safe-keeping.*  As  hereafter 
stated/  the  claims  of  depositors  aad  other  creditors  draw  inter- 
eat,  because  they  are  in  equity  entitled  to  interest  before  any 
aurpliu  of  the  proceeds  in  the  bands  of  the  Comptroller  for 
distribution  are  handed  over  to  the  stockholders.*  Where  the 
claimant  had  brought  an  action  to  establish  his  claim,  and, 
several  years  after  the  appointment  of  the  receiver,  bad  re- 
covered a  judgment,  and,  in  the  mean  time,  the  receiver  bad 
paid  several  dividends  in  liquidation, — it  was  held  that  this 
claimant  vas  not  entitled  to  receive  the  foes  of  hit  judgment, 
bat  that  the  receiver  was  right  in  calculating  the  amount  due 
him  according  to  the  judgment,  as  of  the  date  of  the  failure, 
and  in  paying  him  bai  sixty-five  per  cent  upon  the  amount 
of  the  judgment.  The  reason  was  that  the  dividends  to  the 
other  creditors  bad  been  calcalated  in  that  way,  and  that  all 
the  judgment  creditor  was  entitled  to  was  a  share  in  the  pro- 
ceeds of  the  assets  equal  to  what  had  been  distributed  to 
others  during  the  pendency  of  his  litigation.  In  other  words, 
it  was  the  daty  of  the  Comptroller,  in  paying  dividends  upon 
this  judgment,  to  take  its  value  at  the  date  of  the  appoint- 
ment of  the  receiver  as  the  basis  of  the  distribution,  beoanse 
he  had  taken  the  value  of  the  claims  of  the  other  creditors  as 
of  that  date  as  the  basis  of  the  dividends  which  he  had  pre- 
viously made;  and  if  interest  was  to  be  added  upon  one  claim 
after  that  date,  before  the  percentage  of  dividends  was  calcu- 
lated, it  should  be  upon  all,  otberwtse  the  distribution  would 
be  according  to  different  roles,  and  not  ratable,  as  the  law 
requires.  Stated  in  another  way,  the  dividends  are  to  be 
paid  on  the  adjudicated  claim,  and  not  upon  the  amount 
due  upon  the  claim  when  adjudicated.  "The  judgment 
established  the  claim,  as  a  claim  against  the  bank  at  the 
time  of  the  insolvency,  and  the  amount  dne  when  the  judg- 
ment was  rendered.  Thus,  the  claim  was  adjudicated,  and 
the  amount  due  at  the  date  of  the  judgment  ascertained;  but 

■Tomer  «.  Tint  Nkt.  Bank,  tt  *  OompueoHk,  (SUS,iCM9.,  ud 

lowm,  662;  i.  e.  1  Nat.  BonkCu.  464.      (  727& 
«  Pott,  i  7814. 
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for  the  Comptroller  to  pay  the  relator  on  the  amount  due  him 
at  that  time,  and  the  other  creditors  on  the  amount  due  them 
eight  years  before,  when  the  insolvency  occurred,  would  cer- 
tainly not  be  making  ratable  dividends  from  the  assets  on  all 
claims  against  the  bank."* 

g  7311.  Priorities  amoner  Creditors  in  Sacb  DlstributioD. 

The  claims  of  depositors,  when  proved  to  the  satisfaction  of 
the  Comptroller  under  the  statute  quoted  in  the  preceding 
section,  stand  on  the  same  footing  aa  though  they  had  been 
reduced  to  judgment.*  Under  this  statute,  claims  presented 
by  creditors  may  be  proved  before  the  receiver,  or  they  may 
be  put  in  suit  in  any  court  of  competent  jurisdiction,  as  a 
means  of  establishing  their  validity,  and  of  determining  the 
amount  owed  by  the  bank;  but  the  judgment,  when  recovered, 
will  not  give  the  creditor  any  lien  on  the  property  of  the 
bank,  nor  secure  to  the  judgment  creditor  any  preferetiee  over 
other  creditors  whose  claims  are  proven  before  the  receiver. 
All  alike  must  await  the  action  of  the  Comptroller,  and  be 
content  with  a  just  and  legal  distribution  of  the  proceeds  of 
the  assets  collected  by  the  receiver  and  liquidated  by  the 
Comptroller  according  to  the  statute.*  After  a  national  bank 
has  been  dissolved  by  the  judgment  of  a  court  of  competent 
jariBdiction,  a  creditor  cannot,  by  aitaching  its  assets,  secure 
priority  over  other  creditors,  but  his  attachment  must  yield 
to  the  demand  of  a  receiver  subsequently  appointed.* 

%  7312.  Wben  tTnlted  States  not  a  Preferred  Creditor. — 
It  baa  been  held  that,  in  the  winding  up  of  a  national  bank 

'  TTuited  States  ff.  Knox,  111  U.  8.  *  National  Bank  r.Meduuiici' Nat. 

734,  787;  i.«.S  NbL  Bank  Oas.  128.  Bank,  94  U.  8.  437;  «.e.  INat.  Bank 

The  act  of  June  30,  IS76,  f  3,  which  wo  Caa.  133. 

have  already  est  ont  (anM,  4  7306),  *  Bank  of  Bethel  «.  Fahquioqns 

proTideBiadetailforthereturabrthe  Bank,  14  Wall.  (U.  B.)  363;  «.  e.  1 

Oomptroller  o(  tmy  aorploa  aft«r  the  Kat.  Bank  Caa.  77. 

paymentof  allclaimi,toanaj7en<tohe  *  NaUonat  Bank «. Golbyt 21  Wall, 

elected  by  Uteahareholdera,  who  shall  (U.  S.)  609;  «.  0. 1  Nat.  Bank  Oaa. 

have  power  to  dose  up  the  aSidrs  ot  lOB;  anlt,  i  7274,  tt  uq. 
the  bank  and  diatiibnte  snch  gnrpltu. 
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and  in  the  distribution  of  its  assets,  the  United  Slalet  is  not  a 
preferred  creditor,  under  the  general  act  of  Congress  which 
gives  the  United  States  a  first  preference  in  the  distribution 
of  insolvent  estates/  for  the  reason  that  the  question  is  gov- 
erned by  a  special  statute,  namely,  the  National  Bank  Act, 
and  the  special  statute  creates  no  such  preference.*  Nor  can 
the  United  States  take  to  itself  a  preference  by  claiming  pay- 
ment of  its  demand  out  of  the  aurplas  moneys  remaining  in 
its  treasury  accruing  from  proceeds  of  the  bonds  deposited  as 
Becurity  for  the  circulating  notes  of  the  bank.* 

%  7813.  Fees  and  Bzpenses  of  tlie  Wlndingr  ap  and  Be> 
ecdvenblp. — The  National  Bank  Act  also  provides  as  follows: 
"All  fees  for  protesting  the  notes  issued  by  any  national  bank- 
ing  association  shall  be  paid  by  the  person  procuring  the  pro- 
test to  be  made,  and  such  association  shall  be  liable  therefor; 
but  no  part  of  the  bonds  deposited  by  such  association  shall 
be  applied  to  the  payment  of  such  fees.  All  expenses  of  any 
preliminary  or  other  examinations  into  the  condition  of  any 
association  shall  he  paid  by  such  association.  All  expenses 
of  any  receivership  shall  be  paid  out  of  the  assets  of  auch 
association  before  distribution  of  the  proceeds  thereof."* 

§  7314.  Oreditora  Entitled  to  Xntereet. —  The  Comptrol- 
ler, in  making  the  distribution,  should  allow  interest  on  the 
claims  of  creditors  during  the  period  of  the  administration 
before  appropriating  the  surplus  to  the  stockholders.*  Where 
a  national  bank  held  depoeita,  refusing  to  pay  the  same  on 
demand,  and  thereafter  a  receiver  was  appointed,  it  was  held 
that  a  depositor  was  entitled  to  interest  from  the  date  of  bis 
demand.* 

1  Rev.  SUts.  U.  8.,  f  3466.  106,4(1;  1SU.6.  Stata.  at  Large,  p^ 

■  Oook  Conntj Nat.  Bank e.TTnltad  115;  Rev,  8tata.TT.a,  4  5238. 
BUtea,  107  U.  S.  440 ;  reverdDg  t, «.  25  *  Chemical  Nat.  Bank  *.  Bailey,  12 

Int.  Ber.  Bee  266;  2  Nat.  Bank  Cu.  Blatchf.  (U.  B.)  480. 
128;  9BiflB.(ir.  8.)66.  'National    Bank    «.    UechanioR' 

•  Ibid.  Nat.  Bank,  94  U.  6.  4S7;  a.  o.  1  Nat. 

*  Act  of  Cong.  Jane  8,  1864,  ch.  Bank  Gaa.  133. 
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S  7315.  Bedemption  of  dronlattnar  Notes,  —  The  National 
Bank  Act  provides:  "  Immediately  npon  declaring  the  bonds 
of  an  asBociation  forfeited  for  non-payment  of  ita  notes,  the 
Comptroller  shall  give  notice,  inaach  manner  as  the  Secretary 
of  the  Treasury  shall,  by  general  rules  or  otherwise,  direct,  to 
the  holders  of  the  circulating  notes  of  each  association, 
to  present  them  for  payment  at  the  treasury  of  the  United 
States;  and  the  same  shall  be  paid  as  presented  in  lawfhl 
money  of  the  United  States;  whereupon  the  Comptroller  may, 
in  bis  discretion,  cancel  an  amount  of  bonds  pledged  by  such 
association  eqiial  at  current  market  rates,  not  exceeding  par, 
to  the  notes  paid."* 

§  7316.  E^nJolnlngr  Proceeding*  by  Comptroller  and  B»> 

oelver.  —  The  National  Bank  Act  provides:  "Whenever  an 
association  against  which  proceedings  have  been  instituted, 
on  account  of  any  alleged  refusal  to  redeem  its  circulating 
notes  as  aforesaid,  denies  having  failed  to  do  so,  it  may,  at  any 
time  within  ten  days  after  it  has  been  notified  of  the  appoint- 
ment of  an  agent,  as  provided  in  section  6227,  apply  to  the 
nearest  Circuit,  or  District,  or  Territorial  court  of  the  United 
States,  to  enjoin  further  proceedings  in  the  premises;  and  such 
court,  after  citing  the  Comptroller  of  the  Currency  to  show 

<  Act  Cong.  June  3,  18U,  eh.  lOB,  By  mcUob  6231  It  Is  provided  tbftt 

i  47;  13TT.S.BUtB.  at  Large,  p.  Ill;  the  OomptroUer  may  sell  tb«  bondi 

Ber.  Statu.  U.  B.,  i  6229.    B7  oection  Instead  at  private  wla,  receEving  in 

6S30  it  ia   provided    that  wlien  the  exchange  therefor,  either  moaey  or 

Comptroller  becomeG  eatisfied,  under  the  dnmlating  notes  of  the  bank,  bat 

section  6226,  or  section  6227,  of  ttte  not  for  leai  ttian  par  nor  the  maricet 

bank'efatlareaathereBtated.hemay,  valae,  and  that  no  Bale,  either  pnUie 

Instead  of  canceling  ita  bonds,  eell  or  private,  shall  be  complete  nntU  the 

the  necessary  amount  of  them  at  ftno-  bonds  are  bansfeired  according  to 

tion  in  New  York  Oity  apon  thirty  the  provisions  of  sections  6162,  6163, 

days'  notice  to  the  bank;  and  that,  and6164.    By  section  6232,  theBecre- 

for  Kny  deficiency  in  reimbnrsing  the  taiy  of   the  Treaaorj  may  regnlate 

United  Btatea  for  redeeming  its  cir-  the  diapoeition,  after  pieeentatlon,  of 

eolation,  the  United    Btates    has  a  the  drcnlatlng  notes  preaentad  at  the 

paramount  lien  npon  all  its  assets.  Treasory  fcv  payment;  and  by  section 

Am    to    this    paramount   lien,    see  62S3  all  such  notes  mud 

Schmidt  v.  Fint  Nat.  Bank,  22  La.  npon  being  pi^ 
An.  814;  t.  e.  1  Nat.  Bank  Caa.  MNL 
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cause  wby  farther  proceedings  ehould  not  be  enjoined,  and 
after  the  decision  of  the  court  or  finding  of  a  jury  that  snch 
aasociation  has  not  refused  to  redeem  its  circulating  notes, 
when  legally  presented,  in  the  lawful  money  of  the  United 
States,  shall  make  an  order  enjoining  the  Comptroller,  and 
any  receiver  acting  under  his  direction,  from  all  farther  pro- 
ceedings on  account  of  such  alleged  refusal"* 

§  7S17.  Aetiona  agalnit  NatioDal  Banks  after  CommoQC** 
m«at  of  liqatdation.  —  An  action  may  be  maintained  against 
a  national  bank  after  the  appointment  of  a  receiver  by  the 
Comptroller  of  the  Currency.*  So,  an  action  may  be  prose- 
cuted against  a  national  bank,  although  it  baa  resolved  to  go 
into  liquidation,  and  has  proyided  for  its  circulating  notes 
nnder  a  statute  already  set  out.*  And  where,  after  the  sus- 
pension of  a  national  bank  and  the  appointment  of  a  receiver, 
an  action  is  brought  against  it  in  a  State  court,  the  receiver 
may  be  joined  as  a  party  dtfendanL* 

S  7318.  I>efenses  Available  to  the  Receiver  i^altut  Ac- 
tloiis. — Where  a  creditor  of  a  national  bank  brings  an 
action  against  the  bank  and  its  receiver,  upon  a  note  upon 
which  the  bank  ia  liable,  it  is  not  competent  lor  the  defendants 
to  set  up,  by  way  of  defense,  that  the  note  was  void  under  the 
section  of  the  Kational  Bank  Act,*  which  provides  that  "no 
association  shall  at  any  time  be  indebted,  or  in  any  way  liable, 
to  an  amount  exceeding  the  amount  of  its  capital  stock,  at  such 
time  actually  paid  in  and  remaining  undiminished  by  losses 
or  otherwise,  except  on  account  of  demands  of  the  nature  fol- 
lowing,"— the  demand  which  gave  rise  to  the  indebtedness  on 
the  note  not  being  within  any  of  the  exceptions,' 

■  Act  Cong.  Jnne  S,  1664,  ch.  106,  *  Qrimj  f .  Ceotnl  NaL  Buk,  47 

4  EOi  13  U.  8.  Stats,  at  Larga,114;  Md.  217;  •.  fc  28  Am.  Bep.  466;  2 

Bev.  SUtfl.  U.  S.,  4  6237,  Nat  Bkuk  CiBa.660;  ante,  47268. 

*  Bank  of   Bethd  f,  Fahqnioqiia  *  Turner  v.  Fint  Nat.  Bank,  2« 

Bank,  14  Wall.  [U.  S.)  3B3,  3M,  400;  Imra,  662;  >.  e.  1  Nat.  Bank  Cha.  464. 

Ot«en  V.  WalkUl  Nat.  Bank,  7  Hon  ■  Bev.  Stela.  V.  8.,  (  6SQ2. 

(N.  T.),  SS;  a.  •.  1  Nat.  Bank  Oim.  *  Weber  ».  Spokane  NaU  Bank,  M 

TSL  IU.Bep.«»;  leveniiv i. e, M fU. 
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g  7310.  State  Coorto  Ho  Control  over  BeceiTflr.  —  Since, 
by  the  terms  of  the  goTeroing  statute,  the  receiver  is  to  pay 
over  all  money  which  had  come  into  his  hands,  to  the  Treas- 
urer of  the  United  States,  subject  to  the  order  of  the  Comp' 
troller,  and  also  to  make  report  to  the  Comptroller  of  all  his 
acts  and  proceedings,'  and  as  the  dividends  to  creditors  are 
to  be  made  by  the  Comptroller  of  the  Currency,  and  not  by 
the  receiver,* — it  is  plain  that  a  State  court  has  no  power  to 
order  a  receiver  appointed  by  the  Comptroller  of  the  Currency, 
to  pay  8  judgment  recovered  against  the  bank  before  his 
appointment.* 

%  7320.  Jnrifldlctlon  of  State  ComtB  of  Actlom  by  and 
against  Sncb  Recelven. —  Under  the  general  principles  of 
American  constitutional  law  toaching  the  duality  of  our  gen- 
eral and  State  governments  and  the  concurrency  of  the  juris- 


Rep.  736.  The  indebtedneee  waa  in- 
carred  t<a  famiture  to  be  used  in 
the  b&nk,  uid  waa  evidenced  by  three 
promiaaorj  notea  made  hy  one  Hna- 
sey,  and  indorsed  bj  the  bank  before 
delivery,  and  the  Bale  wm  in  fact 
made  to  Hnaaey,  and  the  faraitare  did 
not  paaa  into  the  hands  of  the  receiver 
as  aaaets  of  the  bank.  The  court 
below  proceeded  npon  the  doctrine 
that  "  contracts  of  corporations  creat- 
ing debts  in  excess  of  limitations  fixed 
by  their  chartera,  are  void,  and  sach 
debts  are  aot  collectible  by  lav"; 
citing  Crampton  v.  Zabriakie,  101 U. 
8.  601;  Daviess  Co.  «.  Dickinson,  117 
U.  8.  667;  Litchfield  tr.  Ballou.  114 
U.  S.  IflO;  7Am.  A  Eng,  Corp.  Oaa. 
378.  Hanford,  J.,  added ;  "  Business 
men  are  presamed  to  know  the  finan- 
cial condition  of  corporations  to  whom 
they  give  credit,  and  if  one  volnnta- 
rity  becomes  a  creditor  tor  an  addi- 
Uonal  amoont,  after  a  statutory  limit 
has  been  reached,  his  position  in  a 
court  of  law  is  no  better  than  that  of 
one  who  knowingly  beoomee  a  party 
5822 


to  an  illegal  omtract."  It  may  be 
added,  by  way  of  comment  upon  tbia, 
that  most  business  men  would  be  very 
glad  if  they  conld  know  the  financial 
condition  of  corporations,  and  espe- 
cially banting  corporations,  to  which 
they  give  credit;  and  many  business 
men  would  be  obliged  to  Judges  who 
propound  such  doctrines,  if  they 
would  inform  them  in  what  manner 
they  can  make  themselves  acquainted 
with  the  financial  condition  of  such 
corporations;  and  it  is  very  little  con- 
solation to  them,  when  they  reflect 
upon  the  fact  that  their  ifnomnee  is, 
in  most  cases,  absolutely  unavoidable, 
that  the  law  makes  it,  in  a  sense, 
criminal.  The  opinion  of  the  Oirruit 
Court  of  Appeals,  by  Gilbert,  J.,  very 
clearly  shows  the  inapplicability  of 
the  above  decisions,  which  related  to 
municipal  corporations. 

'  Rev.  StatB.  U,  B.,  f  5S34. 

>  Ibid.,  i  6236. 

■  Ocean  Nat.  Bank  v.  Carll,  5  Hun 
(N.  T.),  237;  1.  c  1  Not.  Bank  Caa. 
792. 
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diction  of  the  courts  of  both  govOTDinents,  to  administer  the 
statate  lav  enacted  by  the  legialatoze  of  either  government,  the 
cobrts  of  the  States  have  jurisdiction  of  actions  by  and  against 
national  banks  and  their  receivers,  in  all  cases  where  such 
jarisdiction  is  not  excluded  by  tlie  governing  act  of  Congress, 
in  express  terms  or  by  necessary  implication.  This  conclusion 
results  from  the  principles  touching  such  jurisdiction  which 
were  laid  down  in  the  Supreme  Court  of  the  United  States  in 
the  following  language,  in  its  opinion  by  Mr.  Justice  Bradley: 
*'  The  laws  of  the  United  States  are  laws  in  the  several  States, 
and  juat  as  much  binding  on  the  citizens  and  courts  thereof 
as  the  State  laws  are.  The  United  States  is  not  a  foreign  lov- 
ereignty  as  regards  the  several  States,  but  is  a  concurrent,  and, 
within  its  jurisdiction,  paramount  sovereignty.  Every  citizen 
of  a  State  is  a  subject  of  two  distinct  sovereignties,  having  con- 
current jurisdiction  in  the  State, —  concurrent  as  to  place  and 
per8ons,^oagh  distinct  as  to  subject-matter.  Legal  or  equitable 
rights,  acquired  nnder  either  system  of  laws,  may  be  enforced  in 
any  conrt  of  either  sovereignty  competent  to  hear  and  determine 
each  kind  of  rights,  and  not  restrained  by  its  constitution  in 
the  exercise  of  such  jurisdiction.  Thus,  a  legal  or  equitable 
right  acquired  under  State  laws  may  be  prosecuted  in  the 
State  courts,  and  also,  if  the  parties  reside  in  different  States, 
in  the  Federal  courts.  So  rights,  whether  legal  or  equi- 
table, acquired  under  the  laws  of  the  United  States,  may  be 
prosecuted  in  the  United  States  courts,  or  in  the  State  courts, 
competent  to  decide  rights  of  the  like  character  and  class;  sub- 
ject^ however,  to  this  qualification,  that  where  a  right  arises 
under  a  law  of  the  United  States,  Congress  may,  if  it  see  fit, 
give  to  the  Federal  courts  exclusive  jurisdiction."  ^  The  juris- 

>  01&flin«.HoaBenian,93U.  8.180,  oboervatlonB :    "This  Jarisdictlon  la 

136;  citing  obMrv&tlons  of  Ur.  Jus*  Bometimes  exclnsiTe  bj  ezpresa  tO' 

iieoYit>ldiaTbaiSoBeeTRjlar,A'Vfa,l[.  Mtment,  ftnd  Bometimes  b7  implicft- 

OJ.  B.)  411,  429;  thOM  of  Mr.  Justice  tion.    If  an  met  of  Congrem  givM  a 

Stoij  in  Martin  ••  Hunter,  1  WheaL  penaltj  to  a  part^  aggriered,  withont 

(U.  B.)  304,  S34;  and  ttuMe  of  Mr.  ipecifyii^  a  remedy  for  its  enforce- 

JnatiM  Swajm  ia  Ex  parte  McNiel,  ment,  there  la  so  reason  why  it  Bhould 

IS  WaU.  (TT.  8.)  SS6.    Mr.  Joatice  notbeenlorced,if  not  provided  other> 

BnuUeradded  the  foUowing  jodiciona  wiso  bf  niim  set  of  Congreaa,  bj  a 
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diction  of  the  State  courts  in  the  cases  nnder  consideration,  is 
impliedly  conferred  by  the  statute  of  1882,  already  crinsidered/ 
limiting  and  restraining  the  jurisdiction  of  conrts  of  the  United 
States  in  these'casea.  For  instance,  a  Slate  court  has  juris* 
diction  of  an  action  founded  on  a  contract  brought  by  a  resi- 
dent of  the  State  of  the  forum  against  a  national  bank  located 
in  another  State,  provided,  of  course,  that  service  of  process 
can  be  procured.'  There  is  a  Federal  holding  to  the  efifect  that 
a  creditor  of  a  national  bank  has  no  right  of  action  against  the 
receiver.  Said  the  court:  "The  receiver  has  no  control  over 
the  assets,  except  to  pay  their  proceeds  to  the  Treasurer  of 
the  United  States,  and  would  therefore  not  be  liable  to  the 
plaintiff  in  any  form  of  action."'  The  creditor's  right  of 
action  was  against  the  bank  only.* 

g  7331.  No  BeUef  acalnat  tbe  United   States  In  Actions 
against  the  Comptroller  or  Receiver.  —  When  it  is  consid- 


pTOper  action  in  ■  Btate  court.  The 
fact  that  a  State  conrt  derivea  ita  ex- 
iftenceand  fnnctioiia  from  the  State 
laws,  ii  no  reason  wh7  It  ebould  not 
aiford relief;  becanMitiBaabjectalao 
to  tbe  laws  of  tbe  United  States,  «nd 
is  jnst  umncb  bound  to  lecogniie 
these  SB  operatiTe  within  tbe  State  as 
it  IB  to  recognixetheStatelawe.  The 
two  togetber  form  one  ayetem  of  jaiie- 
prudence,  vblch  conatitutes  tbe  law 
ot  tbe  land  for  the  State;  and  the 
coorta  of  th«  two  Jurisdictions  ue  not 
foreign  to  each  other,  nor  to  be  treated 
hy  each  otlier  as  mcb,  but  as  courts 
ot  tbe  some  country,  having  juriBdic- 
tion  partly  different  and  partly  con- 
current. Tbe  diapoeition  to  regard 
tbe  laws  of  the  United  fitat«a  as  ema- 
nating from  s  foreign  JuriBdiction  is 
founded  on  erroneooB  Tie  WB  of  tbe  na- 
ture and  relations  of  the  State  and 
Federal  governments.  It  is  often  the 
cause  or  the  couBequence  of  an  nnjns- 
tiflable  Jealousy  of  the  United  BUtes 
government,  which  has  been  Uie  occa- 


sion t)t  disaBtronB  evila  to  tbe  eoun- 
trf."  Claflin  e.  Honaeman,  03  U.  8. 
130, 137,  In  tbe  particular  case  tbe 
court  held  that,  under  the  late  bank- 
mptcy  law,  an  attigrue  in  6anirufi(ey 
might  Mue  in  a  State  court  to  recover 
aeseta  of  tbe  bankrupt,  no  ezclostre 
jariadlction  haviug  been  given  to  tbe 
courta  of  tbe  United  States. 

'  AiOe,  i  727a 

*  Robineon  ei  National  Bank,  68 
How.  Pr.  CN.  T.)  806.  This  was  an 
action  in  the  Supreme  Court  of  New 
York  against  s  national  bank,  located 
in  North  Carolina.  The  action  was 
commenced  by  aOachmmt;  and  a  valid 
attachment  was,  ot  course,  necesaary 
to  Bopport  tbe  jurisdiction.  But  it  baa 
been  seen  that  snch  an  attachment 
is  probihited  by  the  language  of  the 
National  Banking  Act:  ante,  i  7274. 

■  Chemical  Nat.  Book  v.  Bailey,  it 
Blatcbf.  (U.S.)  480;  t.e.l  NaL  Bank 
Oas.  aao,  SSSiiMT  Wsllaoe,  J. 
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ered  that  the  United  States,  in  their  politieal  character,  are 
flOTereign,  and  hence  cannot  be  sued  withont  their  coaeent, 
and  then  only  in  the  foriun,  and  for  the  cause,  and  under  the 
conditions  expressed  in  that  coneent,' — it  muBt  foUov  that, 
in  the  winding  up  of  an  insolvent  national  bank,  the  United 
Slate*  cannot  be  drawn  into  the  litigation  in  any  form  of  pro* 
ceeding  without  its  oonaent,  —  the  Court  of  Claims  being  the 
only  tribunal  which  is  authorized  to  adjudicate  and  establish 
demands  against  the  United  States.  It  would  scarcely  be 
thought  necessary  to  make  these  suggestions,  if  it  were  not 
for  the  fact  that  the  Bupreme  Court  of  the  United  States 
found  itself  obliged  so  to  hold,  in  a  case  appealed  to  it  from 
the  Circuit  Court  of  the  United  States  for  the  District  of 
Louisiana.  Certain  creditors  filed  a  bill  against  the  receiver 
of  a  national  bank,  the  Comptroller  of  the  Currency  of  the 
United  States,  and  two  citizens  of  Louisiana,  praying,  among 
other  things,  that  certain  debta  due  to  the  United  States  firom 
the  bank  be  ascertained;  that  the  United  States  be  charged 
with  certain  sums,  and  required  to  account  for  them;  and 
that  a  writ  of  injunction  issue,  restraining  the  Comptroller 
from  making  a  dividend  of  the  funds  of  the  bank  until  the 
account  be  adjusted.  The  receiver  and  Comptroller  appeared 
and  answered  the  bill,  and  the  receiver  stated  in  his  answer 
that  "he  submits,  on  behalf  of  the  United  States,  to  the  deci- 
sion of  the  court,  the  claims  of  the  United  States  to  priority 
of  payment  over  the  allowed  claims  of  the  creditors  of  said 
bank  that  are  not  disputed."  The  only  substantial  relief  was 
a  decree  against  the  United  States,  in  favor  of  the  creditors  of 
the  bank,  for  the  sum  of  over  $200,000,  which  decree  directed 
that  no  claim  of  the  United  States  should  have  any  priority 
in  the  distribution  of  the  funds  of  the  bank,  except  as  to  the 
bonds  pledged  to  secure  its  circulation.  On  the  appeal  of 
the  Comptroller  and  receiver,  this  decree  was  reversed.     The 


■  That  Bctiflns  do  not  He  agidnst  (U.8.)484;  The«raii,7WaU.(ir.e.) 

the  TTnited  BUtes,  bm  Do  Qroot  •.  162;  The  Davis,  lOWalL  (U.  8.)  IS; 

United  SUtM,  6  WaU.  (U.  B.}  419;  Cue  «.  TerreU,  11  WaU.  (U.  8.)  IW; 

United   Btatei  «.  Eckfwd,  6  WaU.  t.  e.  1  Nat.  Bank  Om.  67. 
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court  held  that  neither  the  Comptroller  nor  the  receiver,  by 
appearing  and  answering  such  a  bill,  could  draw  the  United 
States  into  the  controversy,  since  neither  of  them  represented 
the  United  States  for  the  purpose  of  subjecting  it  to  the  juris- 
diction of  the  court.  The  receiver  represented  the  bank^  its 
creditors  and  stockholders,  and  did  not  in  any  sense  represent 
the  government;  nor  could  such  authority  be  conceded  to  the 
Comptroller  of  the  Currency.  If  the  government  was  liable 
and  its  liability  was  denied  by  its  proper  accounting  oiEoer, 
or  payment  refused,  the  Court  of  Claims  had  jurisdiction,  and 
□o  other  court  had.^ 

g  7322.  Wbat  Actions  XJe  astdost  the  Oomptioller.  —  An 

ordinary  action  at  law,  by  a  creditor  of  the  bank,  will  not 
lie  against  the  Comptroller  of  the  Currency.  It  was  said  that 
if  an  action  could  be  maintained  against  him,  it  would  be  one 
to  enforce  a  proper  dittribution  of  the  fund;  and  it  was  accord- 
ingly held  that  an  action  of  aasumpait  would  not  lie  against 
him,  for  it  was  not  an  appropriate  remedy  for  that  purpose.' 

§  7323.  Effect  of  Receiver  lieingr  Substituted  as  Defend- 
ant.—  Where  an  action  is  brought  in  a  State  court  against  a 
national  bank,  and  a  receiver  of  the  bank  is  appointed  by  the 
Comptroller  of  the  Currency,  and  the  receiver,  on  his  own 
application,  is  substituted  as  defendant,  —  this  does  not  estop 
him  from  questioning  the  jurisdiction  of  the  State  court,' 

%  7321.  Payment  of  State  Tutes.  —  The  itatua  of  taxes 
assessed  by  the  State  against  national  banks  upon  the  prop- 
erty of  such  banks  in  the  hands  of  a  receiver,  will  depend 
upon  considerations  adverted  to  in  another  connection.*  If, 
under  the  taxing  laws  of  the  State,  not  in  conflict  with  the 
constitution  or  any  of  the  statute  laws  of  the  United  States, 
the  tax  had  become  a  lien  upon  the  specific  property  of  the 

*  Case  «.  Terrell,  11  Wall.  {D.  8.)  199;  t.  o.  1  Kftt.  Ba.ak  Oas.  67. 
■  Chemical  Nat.   Bank  «.  Bailey,  ■  Cadle)).Tracr,IlBlatchf.  (U.S.) 

12  Btatchf.  (U.  8.)  480;  «.  0.1  fiat.     101;  •.  o.  1  Nat.  Bank  Oa&  230. 
Bank  Gas.  260.  *AtUt,  i  2SM,  ctM?. 
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bank,  prior  to  its  passing  into  the  banda  of  the  receirer,  such 
lien  will,  it  may  be  assumed,  attend  the  property  in  the  hands 
of  the  receiver,  and  the  Comptroller  of  the  Currency  vill  be 
obliged  to  respect  it  in  making  distribatioo.  But  where,  un- 
der the  taxing  laws  of  the  State,  a  tax,  not  having  been  levied 
upon  specific  property  of  the  bank  at  the  time  when  it  passed 
into  the  hands  of  the  receiver,  was  merely  a  debt  due  to  the 
State,  it  stood  on  the  footing  of  any  other  debt,  and  was  not 
entitled  to  priority  of  distribution;  nor  could  the  taxing  ofK- 
cer  of  the  State  lawfully  seize  property  belonging  to  the  bank 
to  satisfy  such  a  tax;  and  where  such  seizure  waa  made,  it 
was  held  that  the  receiver  was  entitled  to  an  injunction  to 
restrain  the  same.*  The  personal  assets  of  an  insolvent  na- 
tional bank  should,  in  the  hands  of  such  a  receiver,  be  exempt 
from  taxation,  to  the  same  extent  to  which  they  were  exempt 
in  the  hands  of  the  bank  before  his  appointment.' 

§  7325.  Actions  aeatast  Receiver  for  Taxes. — We  have 
already  had  occasion  to  notice  a  scheme  of  taxation  adopted 
by  many  of  the  States,  under  an  enabling  act  of  Congress,  by 
which  they  lay  taxes  upon  the  sharea  of  the  capital  stock  of 
national  banks,  as  distinguished  from  the  capital  itself.'  The 
only  theory  which  justifies  this  mode  of  collection  is,  that 
the  corporation  is  in  privitywith  ita  ahareholdera,  &nd  is,  in 
fact,  their  truaUe  for  the  protection  of  their  rights  as  share- 
holders,* and  hence,  that  the  corporation  may  easily  reimburse 
iteelf  from  its  shareholders,  by  withholding  dividends  from 
them,  or  by  asserting  a  lien  against  their  shares.  But  this 
scheme  of  taxation  can  only  be  justified  on  the  assumption 
that  the  shares  have  some  value,  out  of  which  the  corporation 
can  recoup  itself  in  respect  of  what  it  has  disbursed  in  pay- 
ment of  the  tax.     Construing  such  a  statute,*  it  was  held  that 

*  Woodvard  e.  EIlBworth,  4  Colo.  *  ThKt  this  ia  the  relation  of  a  cor- 

580;  «.  0.2  Nat.  Bank  Cas.  216.  poration  to  its abareholdere,  ses  anU, 

'  BoBenblatt  t>.  Johnston,  104  TJ.  8.  \  2486,  et  $»q. 

462;  t.  e.  8  Mat.  Bank  Cos.  32.  ■  TheatatntswasFub.  BUbMaaa, 

■  AnU,  44  2813,  8854,  tt  mq.,  and  ch.  13,  44  8, 9,  and  10,  which  provided 

3S13.  that  ahwea  of  stock  in  aU  banks,  Btat« 
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no  suit  for  sucb  a  tax  could  be  maintained  against  the  re- 
ceiver of  aa  insolvent  national  bank,  where  the  property 
represented  by  the  shares  had  disappeared;  and  this,  for  the 
rea«on  that  nothing  was  left  out  of  which  the  funds  in  the 
hands  of  the  receiver  could  be  reimbursed, — for  which  reason, 
the  tax,  if  paid,  would  fall  upon  the  assets  of  the  bank,  which 
belonged  to  its  crtditorg,  so  that  the  payment  of  it  would  violate 
the  rule  that  a  State  cannot  tax  the  capital  stock  of  a  national 
bank> 

§  7326.  SbIcs  by  Such  Becelvers.  —  It  will  be  recalled  that 
the  section  of  the  National  Bank  Act  which  defines  the 
powers  and  duties  of  such  receivers,  recites  that  "such  re- 
ceiver, ....  upon  the  order  of  a  court  of  record  of  com- 
petent jurisdiction,  may  aeU  or  compound  all  bad  or  doubtful 
debts,  and,  on  a  like  order,  may  tell  all  the  real  and  personal 
property  of  such  association,  on  such  terms  as  the  court  shall 
direct,"  etc'  Where  tbe  receiver  presented  a  petition  to  ihe 
United  States  District  Court,  and  obtained  from  the  court  an 
order  permitting  bim  "  to  sell  each  and  every  item  of  personal 
property  and  real  estate  mentioned  and  described  in  said 
schedule  B,  attached  to  his  petition,  on  such  terms  and  in 
such  manner  aa,  in  bis  judgment,  may  be  for  tbe  best  inter- 
ests  of  the  creditors,  and  all  interested  in  said  bank  and  its 
assets," — it  was  held  that  this  gave  him  no  power  to  «r< 
change,  barter,  or  trade  the  assets.*  Therefore,  tbe  failure  of 
the  receiver  to  comply  with  the  terms  of  such  a  contract  of 
barter  or  exchange,  will  not  support  an  action  to  charge  tbe 
assets  of  the  bank  in  his  hands.*  A  sale  by  such  a  receiver 
is  a  judicial  tale,  and  remains,  it  seems,  under  tbe  superin- 

Mid  natJomtl,  ahoald  be  Uxed  to  the  the  eopttol  ttoek  of  a  national  bank, 

owners  thereof,  to  be  paid  in  tiie  first  see  ante,  i  SSS7. 

instance  by  the  bank  itself,  which,  ■  Rev.  SUts.  V.  8.,  (6231;  anU, 

for  its  reimbBTsement,  dioald  have  s  (  7264. 

Hm  on  tbe  sharee,  and  all  tbe  righte  ■  Ellis  «.  little,  27  Ean.  707;  $.  e. 

of  the  shareholders  in  the  bank  prop-  41  Am.  Bep.  4S4;  8  Kat.  Bank  Osa. 

ert7.  440. 

>  BostoB*.  Beal,eiFed.  Bep.30e.  *  IbU. 

For  the  mle  tltat  a  Btate  cannot  tax 
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tandence  of  ths  ooart  from  which  the  receiver  procured  the 
order  of  sale;  and,  although  the  rights  of  the  purchaser  at 
such  a  sale  are  subject  to  the  action  of  the  court,  yet  it  has 
been  justly  said  that  such  action  must  depend  upon  the 
general  principles  and  usages  of  law.  But  where  the  re- 
ceirer,  having  made  a  sale,  petitioned  the  court  for  an  order 
to  set  it  aside  after  it  bad  been  confirmed,  and  showed  to  the 
court  that  he  had  received  a  subsequent  offer  of  an  advance 
oTer  the  bid  of  the  owner  to  whom  it  had  been  gtruck  off, 
and  a  previous  sale  had  been  set  aside  for  inadequacy  of 
price, — it  was  held  that  the  court  ought  not  to  set  the  sale 
aside.* 

S  78S7.  B^evfn  &t  Property  1b  Ctutody  of  It«celv«r. — 

The  party  claiming  title  to  property  in  posseSHion  of  a  receiver 
of  an  insolvent  national  bank,  which  has  come  into  the  posses- 
sion of  such  receiver,  with  other  property  of  the  bank,  may,  on 
the  relusal  of  the  receiver  to  deliver  the  same,  maintain  an 
action  of  replevin  to  determine  his  title  and  right  of  possession 
thereto.  Such  an  action  is  not  prohibited  by  section  6242  of 
the  Kevised  Statutes  of  the  United  States,*  because  the  word 
"attachment,"  as  everywhere  used,  implies  that  the  title  is 
in  the  person  against  whom  the  suit  by  attachment  proceeds. 
But  the  action  of  replevin  is  ezacUy  the  reverse.    It  proceeds 

*  B«  Third  Nkt.  Bank,  4  F«d.  Rep,  Um  come  fortrerd  with  an  asBtmuce 

776.    In  gbrii^  hia  advice  to  the  IM»-  that,  it  they  bid  in  good  taith  for 

tiict  Jndge  against  eettini;  the  Bale  property  offered  st  %  judicial  Bale, 

■aide,  Ur.  Circuit  Judge  Drammond  they  will  be  protected  in  their  rights ; 

said:  "Let  ub  aee  in  what  poeition  nor  will  it  cause  property  to  bring 

this   places   the   court.      After  the  what  it  ia  actoally  worth.    The  very 

CDort  has  ordered  a  sale,  and  it  is  tact  that  people  believe  that  a  sale 

nude,  and  the  porchaaer  aaka  that  it  amoanta   to   nothing,    or   that    the 

shall  be  conflnned,  and  the  coort  baa  ooort  will,  of   conrse,  set  It  aside, 

decided  that  a  certain  advance  is  not  prevents  property  from  bringing  its 

■officient,  they  then  bid   npon  the  tme  valne ;  and  nothing,  it  seems  to 

action  of  the  coart.    In  other  words,  me,  can  more  cflectnally  destroy  the 

it  becomes  a  sort  of  anction  in  the  sanctity,  bo  to  spealt,  of  a  judicial 

coart  as  to  the  price  at  which  the  sale — nothing  more  injurionsly   af- 

ptoperty  shonld  sell.    I  do  not  think  fects  each  a  sale— than  to  allow  a 

this  is  a  proper  way  to  make  jtididal  practice  of  this  kind." 
■ake:  nor  will  it  tend  to  make  par-  ■  Ante,  i  7271. 
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opon  an  asaertioa  of  the  fact  that  the  title  is  in  the  plaintiff 
in  the  action,  and  not  in  the  defendant  who  holda  possession 
of  the  property.  Such  an  action  is  not  a  disturbance  of  the 
rightful  custody  of  the  receiver,  because  he  has  no  rightful 
custody  of  property  except  such  as  belonged  to  the  bank,  and 
"  no  law  makes  him  the  inevitable  etake-holder,  pending  the 
litigation." ' 

g  7328.  Effect  of  Appointment  apon  the  Statute  of  Ltm- 
Itatlons.  —  The  appointment  of  a  receiver  does  not  start  the 
running  of  the  statute  of  limitations  against  the  claim  of  one 
who  holds  a  eerlifieate  of  depotit  of  the  bank.*  The  reason  is 
that  a  certificate  of  deposit,  from  its  very  nature,  being  pay- 
able to  the  order  of  the  depositor,  on  its  return  to  the  bank,  is 
not  due  or  suable  until  demand  made  on  the  bank  and  refusal 
to  comply  with  the  same.'  Besides,  there  was  a  statute  of 
Pennsylvania  excluding  insolvent  corporations  from  the  oper- 
ation of  the  statute  of  limitations.  * 


■  Oora  Exch.  Bank  •.  Blye,  101 
N.  Y,  SOS ;  *.  o.  3  N&t.  Bank  Cu.  634 ; 
aAnning  (.  a.  S7  Hon  (N.  Y.),  478. 

>  Kiddie  *.  Pint  Nat.  Bank,  27 
Fed.  Bep.  T 


of  a  eerHfieaU  of  depont  until  a  d«- 
maad  haa  been  made,  —  see  Smiley*. 
Fiy,  100  N.  Y.  262;  i.  e.  S  N.  E.  Rep. 
186;  Branch  v.  DawBon,  33  Hinn. 
J.  29  N.  W.  Rep.  5B2.    Com- 


*  See  McGongh  B.  Jamieon,  107 Pa.  paTQTrippv.GiirteniuB,36Micb.494; 

6i.  SSe.    That  the  etatnte  of  Umita-  *.  o.  24  Am.  Bep.  610. 
tioni  does  not  run  against  the  holder  *  S  Pnrd.  Fa.  SUt.  10S7.  pi. ». 
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S  7334.  Be«eiven  have  ISo  Extra-territorial  Power.  —  A 

receiver  "has  no  extra-territorial  power  of  official  action; 
none  which  the  court  appointing  him  can  confer,  with  author- 
ity to  enable  him  to  go  into  a  foreign  jurisdiction  to  take  poa- 
oession  of  the  debtor's  property;  none  which  can  give  him, 
upon  the  principle  of  comity,  a  privilege  to  sue  in  a  foreign 
court  or  another  jurisdiction,  aa  the  judgment  creditor  him- 
self might  have  done,  where  bis  debtor  may  be  amenable 
to  the  tribunal  which   the  creditor  may  seek.'"      Another 

^  Booth  f.  Olark,  17  How.  (U.  S.)  322,  330. 
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court  haa  aaid  that  "&  receiver  ia  bat  an  officer  of  the  court 
which  appoints  him,  and  it  would  follow  apon  principle,  and 
which  is  abundantly  sustained  b;^  authority,  that  be  cannot 
act  in  his  official  capacity  outside  the  juriBdictlon  of  the  court 
by  which  he  was  appointed." ' 

§  7335.  Cannot  Sae  In  a  Forel^  Jorladictton  except  Itj 
Oomltr-  —  It  follows  that  "  outside  of  the  jariadiction  which 
appoints  him,  a  receiver  is  not  ordinarily  entitled  to  maintain 
suits  except  by  comity."  " 

S  7336.  TbU  OoDiitr  Gtonerally  Becognlsed  except  ai 
airanist  Domestic  Citizens. — Most  of  the  American  courts  ex- 
tend this  comity  so  far  as  to  give  validity  to  foreign  assignments 
and  to  foreign  transfers  of  property,  in  invitum,  in  judicial 
proceedings,  especially  where  the  assignment  or  transfer  takes 
place  in  another  State  of  the  American  Union,  when  to  do 
so  will  not  operate  to  the  prejndice  of  any  rights  secured 
by  the  local  law  to  their  own  citizens.* 

g  7337.  Tbls  Comltr  does  not  Extend  to  the  Prqjadlce 
of  the  State's  Own  Citizens.  —  This  comity  does  not  extend 

Olnej  •.  Tuu«r,  21  Bktchf.  (U.  S.) 
640;  Brigham  «,  LuddingtoD,  12 
Blotchf.  (U.  S.)  237 ;  Warrw  «.  Union 
National  Bank,  7  PMla.  (Pa.)  I£6; 
Hope  Ac.  Ina.  Oo.  ■.  Tsjlor,  2  Rob. 
(N.  Y.)  278;  WiUitU  «.  Waite,  2S 
N.  T.  e77 ;  Eronberg  c.  Elder,  18  Kan. 
160,  162;  BartleU  «.  Wilbur,  58  Md. 
485;  Dar  9.  Postal  Telegnph  Co.,  68 
Hd.364. 

*  OIney  •.  Tanner,  10  Fed.  Sep, 
101,104;  Htunphrers  «.  Hopkins,  81 
Oal.  551;  «.  e.  15  Am.  St.  Rep.  76; 
Sercomb  v.  Oatlin,  128  HI,  656;  t.  o. 
IS  Am.  St.  Bep.  147 ;  Hnnt «.  Otdnm- 
bianlQa.Gu.,66]fe.290;  t.«.UAm. 
Dec  692;  Hojt  v.  Thoropeon,  C  N.  T. 
820;  I.C.19N.  V.207. 

■  H0WI7  *.  Crocker,  6  Wta.  826 ; 
Cook  p.  Van  Horn,  81  Wis.  291; 
Iglehan  •.  Bienw,  38  111.  133. 


1  Moseby  *.  Barrov,  62  Tex.  896, 
403.  Other  cases  afOrming  this  doc- 
trine are ;  —  Farmers'  Ac  Ins.  Oo.  *. 
Needles,  62  Uo.  17;  Tullf  tp.  Herrin, 
44MiaB.626;  Catlin  •.  Wilcox  SUTer- 
Plate  Co.,  123  Ind.  477;  ».  e.  18  Am. 
St.  Rep.  338;  Bercomb  v.  GaUin,  128 
m.  666;  $.e.  15  Am.  8L  Bep.  147; 
Hnnt  *.  Colnmbian  lua.  Co.,  55  He. 
290 ; «.  e.  02  Am.  Dec  502;  Chicago  Ac 
B.  Co. «.  Keokok  Ac  Packet  Co.,  108 
I1L317;  I. e.  48  Am.  Rep. 557 ;  Wilkin- 
son tr.  Culver,  23  BlaUbf.  (TJ.  8.) 
416;  BeTDOldB  •.  Stockton,  43  N.  J. 
Eq.  211;  i.  e.  8  Am.  St.  Rep.  806; 
Bute  •.  Jackionville  Ac  B.  Co.,  16  Fla. 
201 ;  Holmei  «.  Sherwood,  3  McCrary 
(U.  S.),  40e ;  £*in  f .  Smith,  80  N.  Y. 
4S8;  «.  c  8  Abb.  H.  Caa.  (N.  Y.)  498; 
Kilmsrv.  Hobart,  68  How.  Fr.  (N.  Y.) 
4S2;  Moaeby  v.  Bnrruv,  62  Tex.  396; 
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Irttu  as  to  reqaird  one  State  to  give  effect  to  the  laws  and 
jQ^cial  proceedings  of  another  State,  when  to  do  so  will  coa- 
tnieue  ita  own  public  policy  or  its  own  laws,  or  be  in  dero- 
gatioQ  of  the  riglita  of  its  own  citizens  vested  thereunder.* 
Thu  principle  is  constantly  applied  in  determining  whether 
a  foTeigQ  receiver  will  be  permitted  to  bring  actions,  or  other- 
wise to  possess  himself  of,  or  deal  with,  the  property  of  the 
debtor  sitoated  within  the  domestic  jurisdiction.  At  an  early 
period  of  oar  American  jurisprudence,  when  the  tribal  theory 
—  the  theory  of  a  mere  league  of  independent  sovereign 
States,  —  was  uppermost  in  the  minds  of  judges  as  the  theory 
of  the  relation  of  the  American  States  inter  kk,  ^it  was 
seldom,  if  ever,  that  a  receiver  appointed  in  one  State  was 
permitted  to  maintain  an  action  in  the  courts  of  another 
Stats.  In  a  leading  case  upou  this  subject,  tbe  court  say: 
"Out  industry  has  been  tasked  unsuccessfully  to  find  a  case 
in  which  a  receiver  has  been  permitted  to  sue  in  a  foreign 
jurisdiction  for  the  property  of  the  debtor.  So  far  as  we  can 
find,  it  has  not  been  allowed  in  an  English  tribunal."*  But,  it 
having  been  settled  amid  the  thunder  of  cannon,  —  so  far  as 
foioe  can  settle  any  legal  proposition  or  question  of  interpreta- 
tion,—  that  the  American  States,  in  their  relations  among 
themselves,  do  not  constitute  a  mere  league  of  independent 
severeignties,  but  rather  present  the  case  of  a  collection  of 
qoau-Bovereign  communities  in  a  close  political  union,  —  the 

'  HcLhui  «.  HardiD,  S  JonM  &q.  Bnih  (Kj.),  140;  Saimden  •.  Will- 

<S.  &)SM;  ■.«.  69  Am.  Dec.  740;  lama.SN'.H.  213;  Bagb;  •.  Atl&ntic 

MabMner  ».  Hove,  6  Smedea  A.  M.  &c.  B.  Co.,  88  Pa.  St.  291;  Pierce  g. 

<UiM.]  247;  i.  c.  48  Am.  Dec  708;  O'Brien,  129Haas.  314,315;  Tajrlorv. 

RuD^treja  «.  Hopkins,  81  Cal.  661;  ColnmbiBnlnB.Co.,  14  AIlen(Hasa.), 

I-  c  IS  Am.  St.  Bep.  78;  Welbi  «.  353;  Bovlw«re  t.  Bavia,  SO  AU.  207; 

Ve11^S5HiBa.6SS;Smith«.Oodfrey,  Chandler  v.  Siddle,  3  DUl.  (U.  S.) 

MN.H.S79;  ».  c.  61  Am.  Dec  617;  477;   Pugh    b.    HurU,52  How.  Pr. 

KiDigai,. Taylor, 7  OhloBt.  134;  i.e.  (N.  Y.)  22;  lainraton  «.  RoBenfleld, 

''OAm.Dec  62;  Bank«.HcLeod,38  42  tSo.  474;  Rnnk  «.  St.  John,  29 

OUo8t.l74,  180;  Walters  v.  Whit-  Barb.  <N.  Y.)  586,  687;  Palmer  n. 

lMk,9na.B9;>.e.78Am.  DeceOT;  HaHon,  42  Uich.  146,  162;  Booth  *. 

Ittthtt.WuhinKtaD,19Ind.63;  i.o.  Clark,  17How.  (tT.  S.)322. 

A  Am.  Dec  9T«;  Hnrd  s.  Elizabeth,  ■  Booth  •.  Oluk,  17  How.  (U.  8.> 

4  K.  J.L.  1;  lobnson  ».  Paricer,  4  S22,  SS4. 
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tendency  is  more  and  more  to  respect  each  other's  laws  and 
judicial  proceedings,  and  to  enlarge  the  principle  of  comity, 
which  gives  effect  to  them.  A  most  conspicuous  modern 
illustration,  or  class  of  illastrations,  of  the  extension  of  this 
principle  of  comity,  is  found  in  the  so-called  Qlmn  eaaet, 
where  a  trustee,  —  in  suhstauce  a  receiTer,  —  of  an  insolvent 
corporation,  appointed  by  a  court  in  Virginia,  eucceasfiiUy 
maintained  actions  to  recover  assessments  from  its  stockhold- 
ers, both  in  the  Federal  and  State  courts,  in  many  other 
States  of  the  Union,  and  where  the  propriety  of  so  doing  was 
upheld  by  the  Supreme  Court  of  the  United  States.* 

§  7338.  Foreign  Judicial  AMlrnmeota  Invalid  as  avainst 
Domestic  Credlton. —  In  conformity  with  this  principle,  the 
rule  now  universally  admitted  and  acted  upon  is,  that  asaign- 
ments  of  the  property  of  an  insolvent,  made,  in  wivitum,  by 
a  court  in  a  foreign  jurisdiction,  for  the  purposes  of  judi- 
cial administration,  to  a  receiver,  assignee,  trustee,  or  other 
functionary,  by  whatever  name  called,  are  not  permitted  so 
to  operate  as  to  deprive  domestic  creditors  of  any  remedy 
given  them  by  the  domestio  law.'  The  principle  has  been 
stated  with  great  clearness  by  Mr,  Justice  Gray  in  the  fol- 
lowing langui^e:  "This  question  is  conclusively  settled  by 
authority.  The  effect  of  foreign  laws  beyond  their  own  juris- 
diction depends  wholly  upon  the  comity  of  the  State  in 
which  their  application  is  invoked.  The  general  rule  is  ev- 
erywhere admitted  that  the  transfer  of  personal  property, 
wherever  situated,  ia  to  he  governed  by  the  law  of  the  domicile 
of  the  owner.  But  the  exception  is  equally  well  established 
in  this  country  that  when,  upon  the  insolvency  of  a  debtor, 
the  law  of  the  State  in  which  he  resides  assumes  to  take  bis 

>  AnU,  i  S570,  last  note.  2S  N.  Y.  577 ;  Oatlin  «.  Wilcox  SUrer- 

■  Booth  V.  Olark,  17  How.  (U.  8.)  Plate  Co.,  123  Ind.  477;  t.  e.  18  Am. 

322,  336;  Blake  «.  Williame,6  Pick.  Bt.  Rep.  S38;  24   N.  B.  lUp.  250; 

(UaM.}  286;  i.  e.  17  Am.  Dec.  372;  Fugh  g.  Hartt,  63  How.  Pr.  (N.  Y.) 

Ma7  V.  Breed,  7  Ouah.  (Mana.)  15,  41,  22;  Hamphr^v  v.  Hopkins,  81  CtU 

42;  Taylor  «.  Columbian  lna.Co.,14  661;  t. «.  16  Am.  St.  Bep.  70. 
Allen  <Hae«.},  353;  WUlUts  r.WaiU, 
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property  oat  of  bis  control,  aad  to  aasigo  it,  by  judicial  pro- 
ceedings, witbout  bis  assent,  to  tirasteeg  for  distribution  among 
his  creditors,  such  an  Bsaignment  will  not  be  allowed  bj  tbe 
courts  of  another  State  to  prevail  against  any  remedy  wbicb 
the  laws  of  the  latter  afford  to  its  own  citizens  against  property 
within  its  jurisdiction.  It  can  make  no  difference  whether 
the  peraons  to  whom  tbe  involuntary  assignment  is  made  are 
called  assigneea,  trustees,  or  receivers,  or  whether  the  debtor 
is  an  individual  or  a  corporation,  provided  either  remains  in 
existence  and  liable  to  be  sued.  An  assignment  under  tbe 
laws  of  another  State  of  the  Union  stands  upon  the  same 
ground  as  one  made  under  the  laws  of  a  foreign  country;  for 
the  States  are  in  this  respect  independent  of  one  another,  and 
subject  to  no  common  control,  so  long  as  there  is  nd  national 
bankrupt  law."* 

g  7838.  Aotioiu  PermltteA  when  not  In  IJeroffatlon  of 
I>oineetlo  B^lits.  — As  between  sister  States  of  the  American 
Union,  tbe  principle  now  generally  acted  upon  is,  that  a  re- 
ceiver, appointed  in  another  State,  will  be  permitted,  on  tbe 
principle  of  comity,  to  bring  an  action  in  tbe  domestic  forum, 
for  tbe  purpose  of  collecting  the  assets  of  tbe  insolvent,  for 
distribution  in  accordance  with  the  law  of  the  foreign  juris- 
diction,  when  so  to  do  will  not  contravene  the  rights  of  citi- 
sens  of  the  domestic  State.*    This  principle  applies,  not  only 

1  Taylor  tr.  Colnmbiia  Lis.  Oo..  14  LrcomiiiK  ^^  In*.  C^o-  9.  Luiglejr, 

JJlen  (HosL),  863,  864,  866.  62  Md.  196;   Boalw&re  *.  Vm-rit,  00 

■  Hetxner  v.  Bauer,  98  Ind.  426;  Ala.  207;  Lycoming  Fire  Iiu,  Co.  *. 

Bonk  t.  St.  John,  2S  Barb.  (N.  Y.)  Wright,  66  Vt  624;  Ghici^  Ac.  R. 

S86;  Hoyt  IT.  Tboropwii,  5  N.  T.  320;  Co.  *.  Keoknk  Ao.  Co.,  103  111.317; 

Bagby  •.  Atlantio  Ac  B.  Co.,  86  Fa.  i.  «.  46  Am.  Sep.  557 ;  Graydon  v. 

St.  S91;  Hnid  c.  Eliiabeth,  41  N.  J.  Obnrch,  7  Mich.  36;  Pngh  «.  Hnrtt, 

L.  1;  BldUck  v.  Uaaon,  26  N.  J.  Eq.  63  Bow.  Pr.  (N.  T.)  22;  Iglehart  «. 

230;  Bankv.  McLeod,  SSOhio  BU 174;  Bieroe,  86 HL  133;  Expart«  Norwood, 

Tcttonto  General  Tmrt  Oo.  ».  Chicago  8  BiM.  (U.  B.)  604;  Rational  Trust 

Ac  R.  Co.,  123  N.  7.  87  (tnuteo  ap-  Co.  v.  HiUer,  38  N.  J.  Eq.  IBS;  Fmrtf 

plated  in  Canada} ;  B«  Waite,  99  diae  v.  Farmera'  Ac  Bank,  6  Ia.  An. 

K.  Y.  433;  McAlpin  «.  Jones,  10  La.  710;  CagUl  *.  Wooldridge,  8   Baxt. 

As.  662;  Gomatock  •.  Frederickaon,  (Tenn.)  680,  588;  «.  e.  86  Am.  Bep. 

&IUinii.860;«.e,68£i.W.Bap.718j  710. 
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in  the  caie  of  receivers,  but  in  the  case  of  eveiy  other  kind  of 
fltatatory  assigiiMor  trustee,  acqairing,  by  operation  of  the  lair 
of  the  State  or  cooDtrjr  wherein  he  is  appointed,  dominion 
oTsr  the  property  of  an  insolvent,  for  the  purpose  of  adminis- 
tration for  the  benefit  of  his  creditors, — asdiatinguisbed  from 
a  vobmtarg  assignee  who  holds  the  legal  title,  whieh  carries 
with  it  a  right  of  action  ex  propria  vigore.^ 


'  Ai  to  *-^*«  distiiioticn.  In  this  f9* 
-spect,  between  vohmtary  uid  invobtn- 
(ory  aang:nmeiits,  Boe  jmU,  f  7347. 
Wltb  rafarene*  to  tbe  qtNetion,  «a 
far  ss  It  nlatM  to  tbtt  rigbt  of  actioa 
«f  th«  attignu*  of  tanintptt  a^ 
pitted  hj  a  toreign  tribunal,  it  11U17 
b*  worth  wIiDe  to  note  ttist  th«  Ubend 
genina  of  Chancellor  Kent  conceded 
to  snoh  tnuteee  an  unqualified  right 
of  actioa  in  the  cooFts  of  New  York. 
Ib  Bird  «.  Oaritat,  3  Johns.  (N.  Y.) 
U2,  ».e.i  Am.  Dec  483,  it  wai  held 
that  a  anit  could  be  brought  in  that 
State,  in  the  name  of  a  foreign  bank- 
rapt,  hy  hia  aMigneea,  for  their  ben- 
efit as  Boch,  oaing  the  name  of  the 
bankrapt  according  to  the  principles 
of  common-law  pleading,  since  abro- 
gated in  the  code  States.  "  This," 
said  he,  "  is  more  a  qoeation  concern- 
ing  form  than  sabatance;  for  there 
can  be  no  doubt  of  the  right  of  the 
assignees  to  collect  the  debts  due  to 
tbe  bankrupt,  either  bjaauitdirectly 
in  their  own  names,  or  as  trustees, 
nsing  the  name  of  the  bankrapt.  It 
is  a  principle  of  general  practice 
among  nations  to  admit  and  gire  ef- 
fect to  tbe  title  of  foreign  aasigneeiL 
Thia  is  done  on  the  groond  that  the 
conveyance,  nnder  the  bankn^tt  laws 
of  the  oountry  where  tbe  owner  is 
domiciled,  U  ajuitaknt  to  a  wttaitar^ 
convej/cnet  hj  the  bankrapt."  In 
Holmes  v,  Bemsen,  4  Johns.  Ch. 
(N.  Y.)  400,  *.  e.  S  Am.  Dec  6S1, 
ChsDcelkff  Kent  wrote  an  elaborate 
opinion,  holding  that  foreign  asaign- 


eea  in  bankroptcT  took  title  to  sU  the 
property  of  tbe  bankrupt  wher«T^ 
aitoated,  with  the  aame  force  and  ef- 
fect as  if  the  bankrapt  had  made  a 
TolnntaiT  aasigDeieBt  of  hia  property, 
<uid  tbat  snch  a  title  was  good,  even 
againat  subseqaent  attaching  credit" 
0T«,  in  a  coanUy  oUier  than  tbat 
where  tbe  bankrnptcy  adjudicataon 
had  taken  place,  and  where  tbe  stat- 
utory transfer  had  been  made  He 
said :  "  It  is  admitted  in  every  case, 
that  foreign  assigneee,  duly  appointed 
nnder  foreign  ordinsooee,  are  entitled, 
as  such,  to  sue  for  debts  due  to  tbe 
bankrapt'e  esUte."  Ibid.  485.  In 
Baymond  v>  Johnson,  IL  Johoa. 
(M.  Y.)  488,  it  was  held  that,  al- 
though the  court  would  recognise  and 
protect  tii6  ngfate  of  an  assignee, 
under  tbe  inaolvent  laws  of  anothw 
Btate,  yet  an  action  brought  in  New 
York  must  be  in  tbe  name  of  the  in- 
solvent. But  that  rule  of  pleading  is 
now  aboliebed  by  tbe  code,  which  t^ 
quires  every  aotion  to  be  brooght  in 
the  name  oC  the  real  pai^  in  intei^ 
eat.  Another  controversy  came  before 
the  courts  of  New  York  between 
Holmes  and  Kemsea  (Holmes  «.  Bern- 
sen,  20  Johns.  (If.  Y.)  3EB;  a.  «.  11 
Am.  Dec  269),  where  Piatt,  J.,  ex- 
pressed views  upon  tbe  qnestiMi 
somewhat  different  from  those  of 
Gbanedkr  Kent,  In  an  iq>inion  of 
exceptional  leaining  and  strength, 
he,  in  aabstenee,  annexed  to  those 
views  tite  toUowiag  qnaUflcation, 
which  is  qnoted  fnua  tha  soodod- 
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%  73M.  For  Wba*  Parposes  Non-resident  Becelver  Per- 
DiiMed  to  Sae.  —  Giving  effect  to  this  principle  of  comity,  it 
haa  been  held  that  a  non-resident  receiver  vill  be  permitted 
to  sue  in  a  domestic  tribunal,  or  to  move  therein  to  set  aside 
a  judgment  on  the  ground  of  its  being  fraudulent  as  against 
the  creditors  represented  by  him,  when  there  are  no  domestic 


ing  argRmaut  of  Ur,  Gainea  for  ib» 
attaching  croditore,  ftnd  which  fa 
nov  geaeralljr  accepted  by  all  Amer- 
ican tribunals;  "We  admit  that  the 
bonkrapt  aa^nment  psasee  all  the 
property  of  the  bankrupt,  here  and 
ererywhete,  provutedalvaye  that  there 
an  DO  creditors  here  having  claima 
on  tbM  proper^.  Waadmit  theright 
of  the  asugneea  of  the  bankrupt  to 
collect  his  property  here  and  take  it 
to  Sngtand,  if  dieia  are  no  creditora 
of  the  faankmpt  here,  but  not  other* 
wise.  If  there  are  creditors  attaching 
here,  there  is  a  eimJHetut  Ugum,  and 
the  Eorei^  law  mnet  yield."  Ibid, 
2M.  SnbaeqneDtly  it  waa  held  by 
Ohaneellor  Walworth  that  an  aaeign- 
ment  in  bankruptcy,  made  in  Eng- 
land,  waa  good  to  paas  pertonal  prop- 
nrty  ritoated  in  New  York,  at  againtt 
the  battbrv§4  himteff  and  hii  ertdiUm 
Ttndi'ng  tn  England  (Pleetoro  ■.  Abr^ 
bam,  1  Paige (N.Y.), 236);  and  each, 
«e  aball  aee,  is  the  generally  conceded 
law:  flMt,  47346.  In  1835  the  Court 
of  Appeals  ^  New  York,  in  a  learned 
and  laborioaa  opinion  by  Earl,  J., 
went  over  the  dedaiona  of  that  State 
telating  to  this  qoeetion,  and  analyced 
them  with  care,  and  the  court  aa- 
nomiced  the  following  doctrine ;  "  1, 
Hie  Btatotee  of  f(»eign  Btaiee  can,  in 
no  caee,  bare  any  force  oar  effect  in 
this  State,  acpropHo  wigore;  and  hence 
the  statutory  title  of  foreign  aaaignees 
in  bankraptcy  can  have  no  recogni- 
tion here  adeXj  by  virttie  <i  the  for- 
toga  Btatnte.  2.  But  the  comity  of 
nations,  which  JodgeDenio,  in  Peter- 


sen V.  Chemical  Bank,  82  N.  Y.  21, 
f ,  c  SS  Am.  Dec  298,  aald  is  a  part  of 
the  common  law, — allows  a  certain 
effect  here  to  titlea  derived  nnder,  and 
power  created  by  the  laws  of  other 
conntriee ;  and  from  aach  comity  the 
'Utlee  of  foreign  statutory  aaaignees  are 
reoogniied  and  enforced  here,  when 
they  can  be  wfthont  injustice  to  oar 
own  dtizena,  and  without  prejudice  to 
the  rights  of  creditors  pursuing  their 
remedies  here,  under  onr  statutes; 
provided  also,  that  such  titles  are  not 
in  conflict  with  the  laws  or  the  public 
policy  of  onr  State.  3.  Such  foreign 
assigneea  can  appear,  and,  subject 
to  the  ooDditions  above  menUoned, 
maintain  salts  in  onr  courta  against 
debtors  of  the  bankrupt  whom  they 
represent,  and  againat  others  who 
have  interfered  with,  or  withhold 
the  property  of  the  benkrupL''  Be 
Waite,  99  N.  Y.  433,  448.  The  court 
regard  these  propositions  as  s  legit- 
imate deduction  from  the  follow- 
ing deciaions:  Petersen  v.  Chemical 
Bank,  32  N.  Y.  21;  i.  e.  88  Am.  Dec 
29S;  KeUy  v.  Crapo,  46  N.  Y.  86; 
a.  e,  0  Am.  Rep,  36;  Osgood  e.  Ma- 
goire,  61  N.  Y.  624;  Hibeniia  NoL 
Bank  «.  lAcombe,  84  N.  Y.  367;i.  e. 
S8  Am.  Bep.  616 ;  Be  Bristol,  16  Abb. 
Pr.  (N.  Y.)  184;  Bunk  v.  St.  John,  29 
Barb.  (N.  Y.)  586;  Barclay  «.  Qnick- 
rilver  Min.  Co.,  6  Lans.  (N.  Y.J  £6; 
Hooper  V.  Tnckerman,  3  Sandf.<N.  Y.) 
311;  Olyphant  «.  Atwood,  4  Boaw. 
(N.  Y.}  468;  Hunt  s.  Jaokaon,  6 
Blstchf.  (U.  S.)  849. 
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creditors  whose  righti, — that  iato  say,  whose  prefereneet, —  are 
to  be  protected.'  So,  where,  on  the  dissolutioa  of  an  insor* 
ance  company  domiciled  in  Pennsylvania,  a  receiver  was  ap- 
pointed in  that  State,  under  a  statute  thereof,  which  clothed 
him  "  with  power  to  prosecute  and  defend  suits  in  the  name 
of  the  corporation,"  —  it  was  held  that  an  action  might  be 
maintained  by  him  in  Maryland  in  the  name  of  the  corpora- 
tion, for  his  use,  against  a  policy-holder,  to  recover  assess- 
ments due  by  him.*  So,  it  has  been  held  that  the  coarts  of 
Alabama  may  properly  take  jurisdiction  of  an  action  by  the 
receiver  of  an  insolvent  foreign  corporation,  brought  for  the 
purpose  of  gathering  in  its  assets  for  au  equal  distribution 
amongst  its  creditors,  where  only  the  parties  litigant  appear 
to  be  interested,  and  where  no  domestic  creditor  appears  to 
assert  rights  adverse  to  those  of  the  receiver,  —  and  this, 
although  eight  years  have  elapsed  since  the  appointment  of  a 
receiver.*  So,  it  has  been  held  in  Vermont  that  a  foreign  re- 
ceiver of  an  insolvent  insurance  company  may  sustain  an 
action  to  recover  assessments  on  premium  notes,  no  creditor 
having  intervened  to  prevent  the  prosecution  of  the  suit.* 
Where  a  receiver  had  been  appointed  under  a  creditors'  bill 
by  a  court  in  New  York,  and  the  debtor,  in  pursuance  of  the 
order  of  the  court,  made  a  gm.eral  deed  of  assignment  of  all  his 
property  to  the  receiver,  reciting  therein  the  proceedings  had 
in  the  cause,  which  assignment  was  in  due  form  to  transfer 
his  interest  in  land  under  the  statutes  of  Michigan,  —  it  was 
held  that  the  receiver  might  file  a  bill  in  chancery  in  Michi- 
gan to  foreclose  the  mortgage  interest,  or  to  enforce  the  right 
of  redemption  held  by  the  debtor  at  the  time  of  the  assign- 
ment, in  lands  in  Michigan.  The  court  proceeded  upon  a 
view  elsewhere  explained,*  that  the  receiver  in  such  a  case 

'  Comatock    *.    Frederickeon,  61  •.  e.  9  L.  B.  A.  601 ;  8  BaO.  A  Corp. 

MiQQ.  S60;  f.  a.  63  K.  W.  B«p.  718.  L.  J.  412;  SO  Ins.  L.  J.  83;  S  8onth. 

To  the  eame  effect,  Bidlack  s.  Mason,  Rep.  84 ;  83  Am.  &  Ent;.  Corp.  Cm. 

26  N.  J.  Eq.  230.  626.    Compare  onlfl, «  3774. 

*  Lyooming  Fire  Ins.  Co.  •.  Lang-  *  Ly comingFiie  Iiu.  Oo.  e.  Wright, 

toy,  62  Md.  186.  66  Vt.  626. 

»  Boulipare  t.  Davio,  90  Ala.  207;  •  AnU,  4  7S39;  pott,  S7M7. 
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does  not  sue  Btrictly  in  bis  official  character,  by  virtue  of  his 
appointment  by  the  foreign  tribunal,  but  aa  a  voluntary  oa- 
tignet,  holding  legal  title  by  virtue  of  the  assignment  of  the 
debtor.*  It  is  not  necessary,  in  such  a  case,  for  the  receiver 
to  go  behind  the  recitals  in  the  deed  of  assignment,  and  prove 
the  prior  proceedings  of  the  court.  The  recitals  of  those  pro- 
ceedings in  the  deed  are  to  be  taken  as  true,  so  far  as  they 
may  become  material;  and  the  courts  of  Michigan  will  notice 
and  act  upon  them,  so  far  as  to  recognize  the  complainant 
substantially  as  a  trustee  for  the  creditors  of  the  insolvent,  in 
whose  behalf  the  assignment  was  made,  and  will  assist  him  to 
collect  and  render  the  property  available  for  the  purposes  of 
his  trust;  but  will  not  concern  themselves  with  any  question 
relating  to  the  disposition  of  the  proceeds  as  between  him  and 
the  creditors  of  the  insolvent,  nor  interfere  between  him  and 
the  court  by  whose  appointment  he  acts.  It  is  for  that  court 
to  bold  him  to  his  accountability  for  the  trust  property,  espe- 
cially  where  all  parties  reside  in  that  State,  and  the  creditors 
have  not  appealed  to  the  Michigan  court  fpr  any  such  pur- 
pose.* 

%  7341.  Mar  Bue  to  Bepossess  Himself  of  Propertr  Re- 
moved Into  the  I>omestio  Jurisdiction.  — A  notable  exception 
to  the  general  rule  that  a  receiver  can  maintain  no  action  out- 
side of  the  State  appointing  him,  has  been  admitted  in  the 
case  where  he  has  on««  acquired  title  and  poBsesaion  of  property, 
for  the  purposes  of  his  trust,  and  that  property  has  found  its 
way  into  another  State,  and  is  there  unlawfully  or  unjustly  de- 
tained from  him.  In  such  a  case  it  has  been  held  that  he  may 
maintain  an  action  in  such  other  State  to  recover  it  This  ex- 
ception  to  the  rule  does  not  rest  upon  the  principle  of  comity, 
bat  rather  upon  the  principle  that  where  the  legal  title  to  per- 
sonal property  has  once  passed  and  become  vested  in  accordance 
with  the  laws  of  the  State  where  it  is  situated,  the  validity  of 
sach  title  will  be  recognized  everywhere.*    Under  this  rule,  it 

■  Gnydon  w.  Ohnrch,  TUich.86.       Ac  Packet  Oo.,  108  lU.  817,  824;  i.e. 
*  Ibid.  48  Am.  Bap.  667.    Tha,t  such  is  the 

"  Chicago  fto,  B.  Co.  «.  Keokuk     rule  Ux  t^ud  to  title  to  property,  tlie 
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has  been  held  that,  where  a  receiver  haa  once  obtained  right- 
ful poaseesion  of  personal  property  aitoated  within  the  ju- 
risdiction of  hia  appointment,  which  he  waa  appointed  to 
take  charge  of,  he  will  not  he  deprived  of  its  poaseeaion, 
though  he  take  it,  in  the  performance  of  hia  duty,  into  a  for- 
eign jurisdiction ;  and  that,  while  there,  it  cannot  be  taken 
from  his  poaseaaion  by  creditors  of  the  inaoWent  debtor,  who 
reside  within  that  jnriadiction.'  In  such  a  case  it  was  pointed 
out  that  it  was  not  the  case  of  an  officer  of  a  foreign  court 
seeking,  aa  against  the  claims  of  resident  creditors,  to  remove 
from  the  State  the  assets  of  the  debtor  situated  there  at  the 
time  of  the  officer's  appointment,  and  ever  since,  of  which  he 
had  never  had  possession.  It  was  rather  the  case  where  a 
non-resident  had  acquired  a  special  property  in,  and  right  to 
the  poBBession  of,  certain  chattels,  which  had  found  their  way 
into  the  domestic  State,  in  which  case  he  was  entitled  to  re- 
claim the  chattels  as  their  owner,  and  the  trust  upon  which 
he  hdd  title  to  them  waa  a  question  not  to  be  considered.* 


coort  dte:  — Cummell  •.  Bewell,  6 
HurlBt.  &  N.  728;  Clark  «.  Connecti- 
cut Peat  Co.,  S6  Conn.  303 ;  Taylor  *. 
Board[iiui,25Vt.68I;Crapoii.Eell7, 
16  WrII.  (U.  S.}  610;  Waters  «.  Bai- 
ton,  1  Coldw.  (Tena.)  460. 

*  Obicagodcc  R.  Co.  v.  Eeokak  &e. 
Packet  Co.,  108  Hi.  S17,  S2S;  i.  b  48 
Am.  Kep.  567. 

'  Ibid,  That  a  tfteial  propertj/  in 
chattels  will  support  a  poaaesaory  ac- 
tion for  th^  recorery,  see  Gagill  «. 
Wooldridga,  8  Baxt.  (TenD.)  680 ;  (.  e. 
36  Am.  Bep.  716;  Pond  c  Oooke,  46 
Conn.  126;  i.  e.  29  Am.  Bep.  668; 
McAlpin  tr.  Jones,  10  La.  An.  562; 
Hurd  D.  Elisabeth,  41  N.  J.  L.  1. 
The  Supreme  Court  at  California  has, 
by  a  divided  court,  Thornton  and 
UcFarland,  JJ,,  disBenting,  reached 
th«  opposite  conclusion,  even  in  re- 
spect of  the  right  of  *  receiver  ajH 
pointed  in  a  court  of  the  Unlt«d 
States  in  another  State,  to  reclidm 
pnqwrty  by  replevin  in  Oalifomla 
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which  bas  been  In  the  poeseasion  of 
the  receiver  in  the  State  of  his  ap- 
pointment, and  which  has  been  ler- 
ied  upon  by  a  creditor  of  the  insolvent 
corporation  in  California.  The  case 
was  that  a  receiver  ot  the  Wabash 
railway  system  had  been  appointed 
by  the  Circnit  Court  of  the  United 
Statea  at  St.  Louis,  in  Hissouri,  and 
that  a  freight  oar  had  come  into  the 
poeseesion  of  the  recover  within  tha 
jorisdiction  of  his  appointmeat  and 
had  been  sent  to  Oalifomia,  In  the 
nsoal  oonrae  of  bnainess  of  the  re> 
ceirer  in  operating  the  railroad,  and 
tranaferrinfc  freight  over  other  Unee, 
and  was  attached  in  California  by 
creditors  of  the  railroad  company; 
and  the  court  held  that  the  receiver 
conld  not  recover  it  in  an  actitm  of 
replevin  in  Oalifomla.  Humphreys 
•.  Hopkins,  81  C&U  661 ;  i.  c.  16  Am. 
St.  Bep.  76,  The  opinion  of  the  nur- 
jority,  thongh  written  by  a  jndge  ot 
more  than  nsnal  ainlity.  Is  weak, 
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%  T813L  mmtratioiu  of  This  Principle. — Whore  a  mana- 

(utDriog  oorporatioQ,  domiciled  in  Nev  Jersey,  had  contracted  to 

boild  ft  bridge  in  ConoMtient,  and  had  become  insolvent,  and  a 

nouver  of  ite  asBets  had  been  appointed  in  New  Jersey,  who,  with 

ih«  fanda  of  the  estate,  parohased  iron  in  New  Jersey  and  sent  it  to 

CooiMcticTit  to  be  thsrs  used  in  completing  the  bridge, — it  was  held 

that  the  iron  conld  not  be  attached  in  Connecticut  by  a  Connecticnt 

oeditor  of  the  New  Jersey  corporation.'    The  Connecticut  coart 

admitted  tiud  there  wonld  be  force  in  the  claim  of  the  attaching 

creditor,  if  the  property  had  been  in  Connecticnt  at  the  time  of  the 

appointmeat  of  the  receiver  in  New  Jeney,  and  if  the  receiver  had 

never  taken  poflsesBioo  of  it  prior  to  the  levy  of  the  plaintiff's  attach- 


■nd  the  «^"t«~'  tf  tbe  court  is 
barbanxi^  In  repabliahing  a  re- 
port of  the  caae  in  the  American 
Bute  Beporta,  Hr.  Freeman,  the 
leanied  edhor  of  that  eeriea,  adda 
a  BOU,  in  which  ha  critidflea  the 
iediiaa  ioicibly,  and  ni^olda  the 
view  taken  bf  the  diatentinK  Jodgea, 
and  also  that  taken  by  the  BnpremB 
Ooort  ti  UliiKria  in  the  oaae  pre- 
nooilr  above  cited.  At  the  doae  ti 
hii  note,  Hr.  Freeman  poiata  oat  tbe 
diaaMmoi  <0ect  npoD  railway  r»- 
Mivanhip^  at  the  dedaiaa  (d  tbe 
California  court,  in  the  foUowing  lut- 
(aage ;  "  It  will  ba  obeerved  that  the 
legitimate  eoneeqaenca  of  tfae  applica- 
tion ol  the  nileaappcHted  by  tfae  pre- 
vailing opioion  in  the  princip^  jh^^ 
Is  the  aabstantial  denial  of  the  right 
of  tbe  coerta  to  appoint  reoMvera  of 
tfae  property  of  lailwaya  and  of  other 
ppoparty,  wbich,  in  its  ordinary  ooe, 
mnetneceasarUycnwsStateliDea;  lor 
the  righttoajqKantarecflivarof  mch 
property  is  froiUeas  if  the  pntperty 
mar  not  be  need  in  its  ordinary  way 
wiihoBt  vKpodng  the  receivar  to  ita 
iOM  at  tha  mManoe  ol  eiedlton  resid- 
ing in  another  State  into  which  tt 
may  be  tabs.    If  receiTaa  ef  each 

ice  to  be  appcinted  at  all, 

ifll  '- 


i\j,  in  the  exercise  of  that 
comity  whieb  they  would  like  to  have 
oonoeded  to  their  own  Judicial  pro- 
eeedinga,  protect  the  piMnnaainm  of 
receivers  bringing  property  within 
States  other  than  that  wherein  they 
were  appcrinted.  If  the  recaver  of  a 
raUway  may  not  use  ita  cars  in  trans- 
porting freight  into  other  States  with- 
out torfeiting  his  ipedal  property 
tberrin,  then  his  rec^vetship  is  a 
sabetantial  ooodemnation  to  idlaneea 
and  decay  ot  the  property  which  waa 
intniated  to  hie  care  in  Um  hope 
that,  through  bia  agency,  tt  migjit 
eontinoe  to  answer  the  pnblic  and 
private  pnrpcaea  for  which  it  waa 
originally  acquired,  and  at  Ute  same 
time  realise  jnat  profits  for  thoee 
owning  OT  having  liana  apon  it."  16 
Am.  St.  Bep.  82.  That  a  narflniw 
Uen  for  sappliea  famished  a  voeeol 
operated  by  a  receiver  appointed  by 
a  conrt  of  oMther  «ta(«  ttiaa  that  of 
the  residence  of  the  lieaor  w&l  hM 
the  veaeei,  see  TtM  WHlamette  Valley, 
SBFed.  Bap.  666;  afflrtBlnga.fc,  62 
Fed.  Bap.  SSS. 

1  Fwd  *.Oo6ke,  40  Oonn.  IIB;  a.c 
SO  Am.  Bep.  BOB.  See  also  OoiAe  «. 
Orange,  48  Oonn.  4D1,  a  caae  growing 
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ment.  In  that  oaae,  the  court  said,  "the  local  law  of  New  Jersey 
could  not  veBt  property  in  the  receiver  which  waa  located  in  Con- 
necticut"' "  But,"  said  the  court,  "  when  property  baa  once  vested 
in  a  trustee,  assignee,  or  receiver,  by  the  law  of  the  State  where  the 
property  ia  situated,  it  makes  no  difference  whether  it  is  done  under 
the  local  law  of  the  State  dr  under  the  common  law.  The  law  of 
another  State  will  not  divest  the  tmatee,  assignee,  or  receiver  of  hie 
right  to  the  property,  should  he  take  it  into  such  State  in  the  per- 
formance of  his  duty.  The  courts  of  such  State  will  inquire  whether 
be  has  such  right  to  the  property  when  it  cornea  into  the  State,  as 
between  himself  and  their  own  citizens;  hut  when  the  fact  that  he 
has  Bach  right  la  aacertaioed,  they  will  not  regard  it  as  important 
by  what  mode  the  right  was  acqoired."*  Od  the  same  principle, 
where  personal  property  on  the  high  seas,  belonging  to  a  oitisen  of 
Hassachusetts,  had  been  transferred  to  an  assignee,  by  proceedings 
under  the  insolvent  laws  of  that  State,  and  the  property  afterwards 
found  its  way  into  the  State  of  New  York,  and  was  attached  by  a 
creditor  of  the  Massachusetts  iDsolvent  residing  in  New  York, — it 
was  held  that  the  assignee  in  Massachusetta  had  the  prior  right  to 
the  property.'     On  like  grounds,  where  a  receiver,  appointed  by  a 


■  Citing  Upton  «.  Hubbard,  28 
Oonn.  274;  *.  e.  73  Am.  Deo.  670; 
Paiae  v.  Lester,  44  Oonn.  196;  «.o.  28 
Am.  Rep.  442;  Taylor  v.  Ooliimbian 
Ins.  Co.,  14  Allen  (Uass.),  353;  Wil- 
litts  *.  Waite,  25  N.  Y.  677. 

■  Fond  V.Cooke,  4S  Conn.  126, 132; 
t.  0.  29  Am.  Bep.  668,  672;  opinion 
by  Park,  a  J. 

*  Crapo  V.  Kelly,  16  Wall.  (U.  8.) 
610.  The  conrt  held  that,  for  the  pur- 
poees  of  the  init,  the  (Mp,  though  on 
the  high  seas,  was  a  portion  of  the 
territory  of  UaasachasettB,  since  it  be- 
longed to  a  dtixen  of  Maasachnsetta ; 
and  that  tlte  assignment,  by  the  insol- 
vent laws  of  Hasaachnaetts,  passed 
title  to  the  ship,  in  the  same  manner 
and  with  the  like  effect  as  if  it  had 
been  physically  within  the  bonnda  of 
tliat  State  when  the  assignment  was 
executed.  Ihid.  This  decision  was 
rendered  upon  a  writ  of  error  to  the 
Bnpreme  Court  <A  Hew  York.  It 
6842 


seems  that  an  appeal  was  taken  in  the 
same  case  to  the  Conrt  of  Appeala  of 
New  York;  for  the  case  of  Eelly  *. 
Crapo,  la  fonnd  reported  in  45  S.  Y. 
86,  is  wfaicb,  on  the  same  state  of 
bets,  tlis  New  York  Oonrt  at  Appeals 
holds,  contrary  to  the  decision  of  the 
Supreme  Court  of  the  United  States, 
that  the  title  of  the  attaching  creditor 
in  New  York  was  paramount.  Tht 
New  York  decision  was,  however,  ren- 
dered in  1871,  while  the  dedaion  of 
t^e  Supreme  Court  of  the  United 
States  was  rendered  in  1873.  The  de- 
cision of  the  New  York  court  proceeds 
on  the  gronnd  that  the  legal  fiction  of 
the  extension  of  national  territory  to 
its  veaaels  on  tbs  high  seas,  does  not 
apply  to  a  Slatt  of  the  American 
Union ;  and  this  wss,  evidently,  the 
ground  of  de&ection  between  the  op- 
posing conclosionB  reached  by  the  two 
courts.  InthedecisioninieWallace, 
the  judges  were  considerably  divided. 


^yGoo'^lc 


roBEiQN  KBOBiTBBS.    [6  Thomp.  Corp.  §  7313. 

chaocoy  eourt  in  Misaissippi,  broaght  aa  action  la  Louisiana  to 
recorer  four  negroes,  which,  he  averred,  had  been  Holen  from  hU 
pocsesriim  as  receiver, — it  was  held,  on  exceptions  to  his  petition, 
which  admitted  the  troth  of  the  iacts  alleged,  —  that  he  was  entitled 
to  recorer.  Spofibrd,  J.,  said:  "  Property  onder  the  control  of  the 
coortB  of  our  eieter  States,  when  feloniously  or  fraudulently  removed 
from  their  jurisdiction,  and  brought  within  oars,  must,  on  proof  of 
the  &cts,  be  instantly  remitted,  by  the  order  of  our  conrts;  and  the 
person  who,  under  the  law  of  the  foreign  forum,  is  the  custodian  of 
the  jvoperty,  is  the  proper  person  to  sue  for  it  here."* 

S  7343.  Real  Property  Situate  In  the  Foreign  Jnrlsdio- 
tlon  does  not  Test  tn  Becelver.  —  It  has  been  held  that  the 
real  property  of  a  corporation,  situated  wholly  within  a  foreign 
jorisdiction,  does  not  vest  in  a  receiver  of  its  assets,  and  that  the 
appointment  of  such  receiver  does  not  disable  the  corporation 
from  dealing  with  it  in  the  jurifldiction  in  which  it  is  situ- 
ated.'   But  where  the  Muolvffnf,  in  eompliance  with  on  order 


Hr.  JoBtioe  Hont  read  the  ophiioa  of 
the  eoort;  Hr.  Jnstice  Clifford  read 
■a  <qriiiIon,  ooacnrring  in  the  jndg- 
meat  l(»  apodal  reaaons ;  and  Jnaticea 
Bndley  and  Field  disaented. 

1  HcAlpin  *.  Jonea,  10  !«.  An. 

652|   «^ing  .TnhnMrm  ^,  Tiwhjy^Hn,  A  Tm.. 

An.  17B;  Myen  «.  Ujers,  8  I«.  An. 
300;  •.e.68Aiii.I>ec689;  Wingate  «. 
Wbeat, «  La.  An.  238, 241 ;  I^ndiae  ■. 
Fatmen'  Ac  Bank,  fi  La.  As.  711; 
Flantera'  Bank  v.  Boss,  2  La.  An.  430, 
436;M'GrBw«.BTOWder,2M:art.(iT.H.) 
[Ia.)17.  Adeciflloa  somewhat analo- 
gona  to  th«  foregoing  was  randered 
in  Maaaaohnaetta  at  an  early  data,  in  a 
caae  where  a  dtisen  of  New  York  ex- 
ecoted  in  NewTork  an  auiKnment  of 
hia  gooda  there  Bitnated,  to  a  dtiaen  of 
MaaaachuBetta,  in  trost  for  the  pay- 
ment of  his  craditora,  the  moat  of 
whom  lived  in  New  York.  The  aa< 
aignment  was  ralid,  and  TOated  tiUe 
in  the  aaaignee  for  the  porpoaea  of  the 
trnst,  ander  the  taws  of  Hew  Yowk, 
It  waa  held  that  the  assignee  was  not 


liable  to  be  charged  in  Haasachosetts 
by  trofltee  prooeaa,  —that  is  to  My, 
I7  garnishment, — la  lespect  of  the 
goods  by  a  creditor  ol  the  assignor  re- 
aiding  in  Haaaachuaetta.  Shaw,  0.  J., 
laid;  "Tlie  tmatee  took  the gooda for 
a  lawful  porpow,  and  by  a  title  inde- 
feaaible  where  the  tranaaotion  took 
place,  and  nnder  the  laws  of  New 
York,  to  which  he  waa  amenable.  He 
was  bound,  as  well  in  conscience  aa  bj 
law,  to  execale  the  trost  aeccoding  to 
the  t«rmH  of  the  conveyance  nnder 
which  he  took  the  property.  His  com- 
ing into  this  Commonwealth  onght 
not  to  defeat  such  a  conveyance  and 
dischai^  him  from  hia  legal  and  con- 
sdentioaa  obligationa,  even  though  it 
should  be  held  that,  if  anch  an  aaa^- 
ment  had  been  made  here,  it  coald 
not  hi^d  against  attaching  creditors, 
—  a  point  wliich  it  is  not  neceaaary  to 
dedde."  WolBS  «.  Alden,  23  Pick. 
(MaSB.)  245,  247. 

*  Simpkhis  v.  Smith  Ac.  Qold  Co., 
eOHow.Pr.(N.  Y.)e6. 
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of  the  court  appointiag  the  receiver,  has  exettited  a  de«d  of  a$. 

signmmt,  traDBferriDg  all  hii  property  to  the  receirer,  and  the 
deed  of  assigDment  is  so  executed  as  to  be  otherwise  valid  and 
operative  to  transfer  title  to  his  real  estate  situated  in  another 
State,  the  courts  of  such  other  State  will  give  effect  to  it,  upon 
the  ground  that  it  has  operated  to  tran$fer  tht  legal  titUtxt  the 
receiver,  bat  not  on  the  ground  of  any  anthority  posaessed  by 
the  receiver  in  virtue  o£  his  office,  beyond  the  limita  of  bia 
own  State.* 

S  TS44.  Caws  Befasliir  to  Extend  This  Comity.  —  Cases 
are  now  rarely  met  with  where  the  conrts  of  a  State  have 
refused  to  extend  this  cotnify  ao  as  to  entertain  actions  brought 
by  foreign  receivers  to  collect  the  assets  due  to  the  foreign 
insolvent,  whether  individual  or  corporate,  where  it  does  not 
appear  that  the  removal  of  the  assets  will  prejudice  the  rights 
of  dotnestie  creditors,  —  that  is  to  say,  will  prevent  them  from 
getting  a  preference  over  the  creditors  domiciled  in  the  State  of 
the  receiver.  One  recent  esse  is  found,  where  it  was  held  that 
m  trustee  appointed  in  the  State  of  Indiana,  to  wind  up  an 
insolvent  corporation  there  domiciled,  was  properly  repelled 
by  a  court  of  the  State  of  Iowa,  in  which  he  bad  brought  an 
action  to  recover  the  balance  of  an  account  due  by  a  contract 
for  work  and  labor  done  and  material  fumiehed  to  residents 
of  the  State  of  Iowa  by  the  corporation,  prior  to  its  insolvency, 
and  where  it  did  not  appear  that  any  creditors  of  the  eorpo- 
ration  resided  in  the  State  of  Iowa,  or  that  any  citizen  of  Iowa 
would  be  prejudiced  in  ^ny  manner  by  allowing  the  receiver 
to  recover.  The  case  ntikedly  holds  that  the  comity  of  the 
State  ought  not  to  be  exercised,  so  as  to  allow  a  reoeiver,. 
appointed  in  another  State,  to  sue  for  the  purpose  of  collect- 
ing an  honest  debt,  although  it  does  noi  appear  that  any 
domestic  creditor  of  the  insolvent,  in  the  domestio  State, 
desires  to  impound  the  debt.'  The  reading  of  such  a  de- 
oieion  makes  one's  blood  tingia,  and  almost  forces  the  wish 

*  OntTtlao  «.  Oborcb,  7  Wdit  80|  ■' A7rMff.B(Bl)d,aio«»,S<7;  «.« 
pot,  1 7849:  47  R.  MT.  Bep.  W$, 
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that  the  Civil  War  had  reBalt«d  in  sponging  out  State  linea 
and  abolishing  the  tribal  theory  of  our  government  entirely. 
It  is  worthy  of  note  that  if  a  receiver,  appointed  in  Iowa,  had 
brought  an  action  upon  a  like  demand  in  Indiana,  the  decision 
would  have  been  exactly  the  other  way.*  But  later  the  Supreme 
Court  of  Indiana  threw  away  one-half  of  the  comi^  which 
courts  generally  exercise  on  this  question,  by  holding  that  a 
receiver  of  a  partnership  firm,  appointed  in  Illinoia,  could  not 
hold  a  debt  due  to  the  firm  by  citizens  of  Indiana,  aa  against 
creditors  of  the  firm  in  Connecticut,  who  had  attached  by  gar- 
nishment a  debt  owing  by  the  citizens  of  Indiana.  No  better 
reason  for  this  wretcbed  decision  was  given  than  is  found  in 
the  following  clause  of  the  opinion  of  the  court:  "Although 
non-residents,  the  attaching  creditors  are  properly  in  our 
coorts,  pursuing  a  remedy  which  the  State  eonfers  upon 
foreign  as  well  as  domestic  creditors."* 

g  7340.  Foreign  Becelven  Preferred  In  Ccintefltl  with  flie 
Debtor  and  his  Prlvlee.  —  On  the  principle  of  the  preceding 
section,  a  judicial  transfer,  in  invitum,  of  the  property  of  an 
insolvent  debtor,  such  as  will  tttop  him  in  the  jurisdiction 


>  UeUoer  *.  Bkii«r.  98  Ind.  48S.  Bh&wa  *.  Pearoe,  110  HI.  860t  t.  «. 

■  Catlia  V.  Wilcox  Silver-Plate  Co.,  61  Am.  Bep.  691;  Waraer  v.  Jaffrcjr, 

1S3  Ind.  477;  i.  o.  18  Am.  Bt.  Bep.  96  N.  Y.  248;  t.  e.  48  Am.  Bep.  016; 

338.    Uitchell,  0.  J.,  who  wrote  th«  Paine  *.  Letter,  44  Conn.  196;  i.  o. 

oDi]iko<rf  th«  court, eonduded  thus:  S6  Am.  Bep.  443.    This  ■pedoiuTea- 

•  ■  Tlie  rale  which  commends  itself  to  Boning  overlooks  the  pl&in  fact  that, 

onr judgment iBthoB declared:  'Once  while  advancing  to  dtiiens  of  Oon- 

pn^rty  in  court  and  accepted  as  a  necticat  remedies  poesessed  hf  tAti- 

soitoT,  neither  the  law  nts  the  coort  seni  ol  Indiana,  the  oonrt  denies  to 

administering  the  law,  will  admit  an7  creditors  fo  Illinois,  represented  hy 

distinctian  Iwtween  the  dtiEen  of  its  the  receiver,  as  they  alone  can  be 

own  State  and  that  of  another.    Be-  represented,  the  remedies  given  by 

fcve  the  law  and  in  its  tribunals  there  the  laws  of   Illinois,  and  pajri  the 

can  be  no  preference  of  one  over  the  Connecticut  creditor  in  full  out  of  the 

other.'"  Catlin  V.  Wilcox  Bilver-PIate  pockets  of  the  Illinois  creditors.    This 

Oo.,I23Ind.477;  f.e.lSAm.St.Rep.  is  narrow  and  semi-barbarous  tecli- 

3S8,  344,— dting  the  following  cases ;  nicality,  and  not  that  reciprocal  }ns- 

Hibernia  Nat.  Bank  «.  Lacombe,  S4  tice  which  should  prevsi)  among  the 

N,  Y.  367 ;  f .  e.  88  Am.  Bep.  618 ;  courts  of  our  American  communiUec 
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where  the  proceeding  takes  place,  will  estop  him  everywhere.* 
Thus,  an  assignment  under  the  English  bankrupt  law  was 
held  to  estop  the  bankrupt  in  respect  of  personal  property  situ- 
ated in  New  York,*  though  emphasis  was  laid  on  the  fact  that 
the  bankrupt  had  appeared  in  England  and  voluntarily  as- 
sented  to  the  proceedings.  So,  it  has  been  held  in  the  Chan- 
cery Court  of  New  Jersey,  that  that  court  will,  on  principles 
of  comity,  extend  its  aid  to  a  receiver  of  a  foreign  corpora- 
tion seeking  to  obtain  the  possession  of  the  property  of  the 
corporation  situated  in  New  Jersey,  as  against  the  officers  of 
the  corporation,  who  are  endeavoring,  by  fraud  or  subterfuge, 
to  withhold  the  possession  of  such  property  from  the  receiver, 
no  claims  of  domestic  creditors  being  involved;  and  that,  to 
that  end,  it  will  set  aside  ajudgmeiU  at  law  rendered  in  a  court 
of  New  Jersey,  fraudulently  and  coUusively  concocted  by  such 
officers,  for  the  purpose  of  protecting  them  in  the  possession 
of  the  property  as  against  the  receiver,  the  creditors,  and  the 
stockholders,  of  the  foreign  corporation.* 

g  7346.  Foreign  Becetver  Preferred  In  Contest  with  For- 
eign Creditor.  — That  the  refusal  of  the  comity  of  allowing  a 
foreign  receiver  to  maintain  an  action  to  recover  and  with> 
draw  assets  belonging  to  the  corporation  or  other  insolvent 
debtor,  rests  on  tbe  principle  of  protecting  domxitic  creditors, 
is  strikingly  illustrated  by  a  series  of  cases,  applied  alike  to 
foreign  receivers  and  foreign  assignees  for  creditors,  which 
hold  that,  as  between  a  foreign  receiver,  assignee,  or  other 
representative  of  creditors,  suing  in  bis  representative  char- 
acter, and  a  particular  creditor  of  the  same  State  as  tbe  foreign-^ 
receiver  or  assignee,  tbe  domestic  tribunals  will  give  prefer^ 
ence  to  tbe  foreign  receiver  or  assignee.  In  other  worda,  as 
between  two  citizens  of  the  same  foreign  State,  one  of  them 
entitled  to  tbe  assets  under  the  laws  of  that  State,  and  another 
citizen  of  the  same  State,  struggling  to  get  a  preference  not 

I  Hoyt  V.  Thompson,  5  N.  Y.  320;  *  BidUck  *.  Mason,  SO  N.  J,  Eq. 

Pleatoro  *.  Abraham,  1  Paige  (N.Y.),  230;  cited  with  Approval  in  National 

236.  TroHt  Co.  t>.  MUler,  33  N.  J.  Eq.  166. 

■  Matter  of  Wait«,  90  N.  Y.  433.  159. 
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alloved  by  the  lawa  of  that  State,  the  domeatio  tribunal  will 
extend  its  comity  ao  far  aa  to  give  effect  to  the  laws  of  that 
State.*  One  of  the  theoiies  which  aapport  thia  coQoloaion  ia 
that  an  assignment  made  by  operation  of  law,  in  tnvi^m,  of 
the  property  of  an  insolvent  debtor,  operates  as  an  estoppel 
upon  the  eiHzena  of  the  State  wherein  the  aeaignment  Juu  been 
made.  Thna,  it  has  been  held  that  a  creditor,  who  is  a  citizen 
and  resident  of  the  same  State  with  hia  debtor,  againet  whom 
insolvent  proceedings  have  been  institated  in  sach  State,  ia 
boand  by  the  assignment  of  his  debtor's  property  made  in 
such  proceedings;  and  that,  if  he  attempts  to  attach  or  seize 
the  personal  property  of  his  debtor  situated  in  another  State, 
and  embraced  in  the  assignment,  he  may  be  restrained  by 
injunction  by  the  courts  of  the  State  in  which  he  and  his 
debtor  reside;  and  that  such  an  injunction  ia  not  a  violation 
of  that  provision  of  the  constitution  of  the  United  States 
which  requires  that  full  faith  and  credit  shall  be  given  in 
each  State  -to  the  jadicial  proceedings  of  every  other  State* 
Upon  the  same  groand,  where  a  receiver  of  a  corporation  had 
been  appointed  by  a  court  of  competent  jarisdiction  in  Vir- 
ginia, a  creditor  of  the  corporation,  residing  in  Virginia, 
coold  not,  by  a  snbseqnent  attachment-execution,  recover  as- 
aets  of  the  corporation  situated  in  Pennsylvania,  and  claimed 
by  the  receiver  appointed  in  Virginia.  The  reason  was  thus 
stated  by  Agnew,  J.:  "  Now,  it  is  clear  that,  as  to  these  plain- 
tiffs, who  were  citizens  of  Virginia,  the  appointment  of  a  re- 
ceiver was  not  extra-territorial,  but  was  an  act  binding  on 
them,  which  the  Virginia  court  would  enforce  as  to  them,  had 
their  action  been  brought  in  Virginia.  Then  certainly  they 
have  no  right,  after  the  appointment  of  a  receiver  by  a  court 
within  their  own  State,  binding  on  them  there,  to  attempt  to 
avoid  its  effect  by  escaping  from  its  jurisdiction  and  coming 
here  to  ask  us  to  infringe  the  comity  we  owe  to  the  acta  of 

>  GUroan  «.  Eetclum,  &i  Wis.  00 ;  «.  Atlantic  Ac  B.  Co.,  86  Pa.  St.  291 ; 

t.  e.  36  Am.  6t.  Rep.  899;  64  N.  W.  Bacon  c  Home,  123  Pa.  St.  462. 
Bep.  885;  Cole  «.  CtmDingham,  133  ■  Cole  o.  Ounniiigbain,  1S3  IT,  B, 

V.  B.  107 ;  RoTndds  v.  Adden,  136  V.  S.  107. 
848,  853  (doctrine  lecognized) ;  Bogby 
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their  own  coarts  witbin  their  jariadiotion.  Instead  of  comity, 
this  would  be  uafriendliness;  for  they  ask  ua  to  aid  them  in  a 
violation  of  their  own  law.  Our  own  citizens  would  be  pro- 
tected against  the  eztra-teiritoTial  act,  in  a  proper  case,  be- 
cause  they  are  not  bound  by  it,  and  our  assistaace  given  to 
the  extra-territorial  act,  resting  only  in  comity,  would  not  be 
given  at  the  expense  of  injustice  to  them.  The  case  does  not 
fall  within  the  first  clause,  second  section,  of  the  fourth  article 
of  the  constitution  of  the  United  States,  that '  the  citizens  of 
each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  of  the  several  States.*  As  to  a  citizen  of  Virginia, 
the  appointment  of  a  receiver  in  Virginia,  binding  on  him 
there,  is  not  set  aside  by  this  clause  of  the  constitution.  The 
equitable  transfer  of  the  debt  there  is  binding  on  him  here.'" 
So,  it  has  been  lately  held  in  Wisconsin  that  where,  under 
voluntary  proceedings  for  the  dissolution  of  a  corporation  in 
another  State,  a  receiver  is  appointed  by  a  court  of  that  State, 
and  the  creditors  are  vtijoined  from  prosecuting  actions  against 
the  corporation,  —  the  courts  ofWisoonsin  will  recognize  the 
right  of  the  receiver  to  collect  debts  due  to  the  corporation  by 
residents  of  Wisconsin,  in  preference  to  creditors  of  the  cor- 
poration residing  in  the  same  State  as  the  State  of  the  receiver, 
who  are  seeking,  in  Wisconsin,  to  get  a  preference  over  other 
creditors.  The  court  reasoned,  as  In  the  preceding  case,  that 
while  the  judicial  transfer  of  the  property  of  the  corporation 
to  the  receiver  in  a  foreign  State,  was  not  binding  upon  the 
citizens  of  Wisconsin,  yet  it  was  binding  upon  the  citizens  of 
the  foreign  State.  "  The  question,"  said  the  court,  "  is  one 
wholly  between  parties  residing  in  New  York,  and  bound  by 
the  proceedings  in  question,  neither  of  whom  is  in  any  posi- 
tion to  invoke  the  assistance  of  the  coarts  of  this  State  to 
defeat  or  deny  fall  effect  to  the  proceeding  in  New  York,  or 
the  title  resulting  from  it.  It  is  clear  that  the  adjudication  of 
dissolution  and  the  appointment  of  the  receiver  vesting  in  him 
the  title  to  the  chose  in  action  in  question,  were  binding  on 
these  parties,  and  the  courts  of  New  York  would  have  en- 

>  Bogby  «.  Atlantic  Ac  B.  Co.,  86  F&.  8t.  291,  2H. 
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forced  the  x«e«iTer'a  title  had  thu  contravBtty  originated 
there.  The  plaintiff  aafai  ns  to  aid  him  in  violating  the  law 
of  hie  own  State  and  evading  the  procese  of  its  ooarts.'" 

S  7347.  IMsttuctiMi  betweea  Tolnntair  AeilviuneiitB  and 
Asricmeota  In  Invitatn  by  Operation  of  Iaw.  —  In  respect 
of  the  question  under  consideration,  a  distinction  is  fre- 
queotly  taken  between  assignments  made  by  the  volantai; 
tct  of  a  foreign  insoWent  for  the  benefit  of  his  oreditora,  and 
assignments  made  by  operation  of  the  law  of  the  foreign  juris- 
diction, against  his  wilL  According  to  the  best  opinion,  the 
Tolnntary  assignment,  if  good  by  the  law  of  the  State  or  coun- 
try where  it  is  made,  and  if  made  in  conformity  with  the  law 
of  the  State  or  country  within  which  the  property  is  situated, 
is  valid  in  the  latter  State  or  country,  not  on  a  principle  of 
comity,  bat  ax  propria  vigors}  It  has  even  been  held  that  a 
deed  of  assignment  of  real  property,  intended  for  the  benefit 
of  creditors,  made  and  recorded  accoiding  to  the  law  of  the 
State  in  which  the  property  is  situated,  la  good  as  against  snb* 
■equently  attaching  creditors  ol  the  assignor,  although  the 
■saignment  may  have  been  set  aside  by  the  courts  of  the  State 
(rf  bis  domicile.  The  question  was  regarded  as  not  a  question 
ef  comity,  but  of  right.  The  court  said:  "  It  depends  for  its 
solution  upon  the  principle  that  the  jna  ditponendi  is  essential 
to  the  very  idea  of  properly.  It  conceruB  the  right  of  every 
person,  whether  a  citizen  of  this  State  or  of  another  State, 
owning  property  in  this  State,  freely  to  dispose  of  that  prop- 
erty for  a  just  and  lawfal  purpose;  and  when  such  property  is 
owned  by  an  ioaolvent  debtor,  there  can  he  no  more  just  or 
lawM  purpose  than  a  disposition  of  it  for  the  equal  benefit  of 
hit  creditors."'  But  a  jvdieial  assignment  of  property  does 
not  operate  tx  propria  vigore  beyond  the  lioes  of  the  State 
within  which  the  assignment  takes  place,  bat  operates  in 
othei  States  and  countries  ex  comitate,  and  then  only  so  far  as 

>  GUtoan  «.  Ketcham,  84  Wis.  60;  ■  Smith'i  AppMl,  117  Pa.  Bt  W; 

>.<.»A]n.&t.Bv.88e;  64  N.  W.     «.  0. 104  Pa.  St.  S81,  887. 
BqJH.  ■  £1rat  StA.  Bank  «.  Ho^im,  10 

Ifo.  An>.  7,  28. 
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not  opposed  to  the  laws  and  pnblic  policy  of  sach  State,  or  to 
the  rights  of  its  own  citizens.*  The  distinction  above  taken 
is  brought  out  very  clearly  by  Mr.  Justice  Story,  thus:  "It  is 
therefore  admitted  that  a  voluntary  assignment,  by  a  party, 
made  according  to  the  law  of  his  domicile,  will  pass  the  per- 
BontU  estate,  whatever  may  be  its  locality,  abroad  as  well  as  at 
home.  The  law  diatiuguishes  that  which  results  from  the 
exercise  of  power  under  the  law,  from  that  which  comes  from 
the  free  will  of  the  party:  the  former  is  limited  in  its  effect  to 
the  country  where  the  law  is  in  force,  whilst  the  latter  is  given 
aniversal  and  general  operation,  under  the  comity  of  nations."' 

§  7348.  Where  the  Receiver  Adopts  and  Carries  oat  the 
Contract  of  the  Corporation.  —  Where  a  foreign  corporation 
has,  at  the  time  of  passing  into  the  bands  of  a  receiver,  an 
imeompleted  contract  for  the  doing  of  work  or  the  furnishing  of 
materials,  and  the  receiver,  under  the  direction  of  the  court 
appointing  him,  adopts  and  carries  out  the  contract  and 
agrees  with  the  other  contracting  party  so  to  do,— he  ia  enti- 
tled to  maintain  an  action  against  such  contracting  party  to 
recover  any  unpaid  balance  of  the  agreed  price;  and  it  will  be 
no  defense  that  he  is  a  receiver  appointed  by  a  court  of  a  for- 
eign jurisdiction,  or  that  the  defendant  has  been  compelled  to 
pay  over  suoh  balance  to  a  local  creditor  by  process  of  gar- 
nishment, without  having  received  notice  from  the  receiver 
not  to  pay  it.  The  reason  is  ihat,  by  the  agreement  between 
the  receiver  and  the  defendant,  under  which  he  went  on  and 
completed  the  contract,  there  had  been  a  novation,  and  he  had 
the  same  right  to  sue  for  the  enforcement  of  the  contract  that 
any  other  foreign  obligee  in  a  contract  has,  and  the  trusts 
upon  which  he  acted  in  the  jurisdiction  appointing  him  re- 
ceiver were  immateriaL* 

>  AnU,  4  7338.  AnuDecJOG;  Speed*. May,  17 Pa. St. 

*  Storj'e  Conflict  of  Lavi,  i  111.  91;  i.e.  66  Am.  Dec  640;  Duadaa  t. 
Th«  dJBtmction  ie  also  clearly  iUted  Bowler,  8  UcLean  (U.  S.),  397 ;  Liver- 
la  Smith's  Appeal,  104  Pa,  St.  381,  more  «.  JFenckefl,  21  Eow.(n.  S.)  126. 
S69,  where  the  above  language  ia  *  Cooke  v.  Orange,  48  Conn.  401; 
qnotod.  Bee  also  Lowry  v.  Hall,  2  Blake  Croalier  Oot  «.  New  Haven,  46 
Watts  &  B.  (Pa.)   129,  181;  t.  e.  37  Conn.  473, 
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S  7349.  H'ot  Cbav^eaMe  as  Oaralshee  or  vith  Tnutee 
Process.  —  It  may  be  assumed  that,  if  a  receiver  is  bo  ven- 
taresome  as  to  go  out  of  the  State  in  which  he  ia  appointed, 
he  will  not  become  chargeable,  as  garnishee,  or  under  what  is 
called  in  some  of  the  New  England  States  "  trustee  procets"  at 
the  suit  of  creditors  of  the  estate,  in  order  to  get  payment  in 
full,  instead  of  presenting  their  claims  for  adjudication  in  the 
court  whose  officer  he  is,  having  them  there  allowed,  and 
taking  their  pro  rata  share.  Such  was  the  law  declared  in 
Massachusetts  in  regard  to  an  assignee,  where  a  citizen  of 
another  State  had  executed  therein  an  assignment  of  his 
goods  there  situated,  to  a  citizen  of  Massachusets,  in  trust  for 
the  payment  of  his  creditors,  most  of  whom  lived  in  such 
other  State,  to  which  assignment  the  creditors  were  not  par> 
ties,  but  which  nevertheless,  by  the  law  of  the  other  State, 
was  a  valid  assignment,  and  the  goods  were  never  brought 
into  the  State  of  Massachusetts.  Here  it  was  held  that  the 
assignee  was  not  liable  to  be  charged  in  Massachusetts,  for 
the  goods  on  a  trustee  process  sued  out  by  one  of  the  credit* 
ors  who  was  a  citizen  of  Massachusetts.' 

%  78ff0.  Attachment  In  Foreign  Jurisdiction  a  Contempt 
of  Coort.  —  Where  a  receiver  has  been  appointed,  if  a  cred- 
itor of  the  jurisdiction  in  which  be  has  been  appointed,  in 
violation  of  an  injunction  which  accompanies  hia  appoint- 
ment, attaches  property  or  funds  in  another  State,  of  which 
the  receiver  would  be  entitled  to  possession  under  the  principles 
of  comity,  there  being  no  creditor  in  such  other  State, — be  will 
be  guilty  of  a  contempt  of  the  court  appointing  the  receiver, 

■  Wftlefl  «.  Aides,  22  Pick.  (Maea.)  property.      Hli    eoiniiig    Into    this 

246.    It  waa  uid :  "  The  tnutee  took  Commoawealtli  ought  not  to  defeat 

the  goods  for  ft  lawful  purpose,  and  anch  a  conveyance  and  diecharge  him 

bf  a  title    indefeaaible  where   the  from  hia  legal  and  conscientiouB  obli- 

tmuactioa  took  place,  and  under  the  gations,  even  though  it  ehoold  be  held 

Ikwb  of  New  York,  to  which  be  was  that,  if  aiich  an  asaignment  bad  been 

amenable.    He  waa  bound,  as  well  made  here,  it  could  not  hold  againat 

in  ctmacience  u  by  law,  to  execute  attaching  creditors, — a  point  which 

the  tmat  according  to  the  terma  of  the  it  is  not  necoaaary  to  dedde."    Ibid. 

cm^eyance  under  which  he  took  the  217,  opinion  by  Shaw,  0.  J. 
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And  punishable  as  sach;  and  this  principle  haa  been  applied 
vhere  the  receiver  vaa  appointed  in  the  State  of  lUinois,  and 
the  attaching  creditor  was  a  corporation  domiciled  in  the 
State  of  Connecticut,  but  which  had  a  branch  office  in 
the  State  of  Illinois,  and  the  attachment  was  sued  out  by  the 
manager  of  this  branch  office,  in  the  District  of  Columbia, 
against  property  situated  there,  which  bad  never  been  in  the 
posoeesion  of  the  receiver,  but  to  which  he  claimed  the  right 
of  possession.  It  made  no  difiference,  in  the  opinion  of  the 
Illinois  court,  that  the  attachment  suit  was  really  proseented 
by  the  foreign  corporation  as  plaintiff;  since,  under  the  laws 
of  Illinois,  the  court  had  jurisdiction  of  actions  against  that 
corporation  by  service  of  process  upon  its  resident  agent. 
Nor  was  it  a  good  objection  that  a  foreign  corporation  could 
not  be  pnnished  for  eonten^t;  since  corporations  oan  only  be 
punished  for  contempt  through  their  officers,  or  through 
those  acting  in  aid  of  them.  Nor  was  it  necessary  that  the 
corporation  itself,  «o  nomine,  should  have  been  made  a  party 
to  the  proceeding,  because  the  manager  of  its  branch  office 
was  the  real  actor.* 

g  73S1.  Appointing  a  Beeelver  of  Property  Sltoated  In  a 
Foreign  Jnrlsdlctlon. — It  has  been  said  that  where  parties  to 
an  action  both  reside  in  one  State,  a  court  In  that  State  has 
power  to  appoint  a  receiver  to  take  possession  of  the  property 
ol  a  defendant  io  another  State,  and  that  the  court  will  compel 
the  defendant,  by  process  tn  p«raonam,  to  put  the  receiver  in 
posseasioa  of  the  property;  but  it  is  conceded  that  the  court 
would  have  no  power  to  remove,  or  cause  to  be  removed,  other 
than  by  the  method  stated,  personal  property  situated  in 
another  State,  so  as  to  bring  it  within  the  jurisdiction  of  the 

*  Seroomb  *.  Ofttlin,  128  HI.  666;  HoBOiUne,  9  Iowa,  69;  Bapftl}s  on 

(,  «.  IS  Am.  St.  Kep.   147.    Thst  «  Oontampta,  M  1.  4&    See  alao,  u  to 

corporation   can   onl7  be   punished  the  pnniahment  of  a  corporation  for 

for  oonUmpt  thrcmKh  its  offlcera  or  contempt,  Golden  Gate  Ac  Oo.  e, 

through  those  aiding  and  abetting  it,  Baperlor    Oonit,  66  OaL  1£7|   onM, 

—we  First  Gongresational  Church  v.  (  6448,  «  mq. 
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Btate  in  irhioh  the  court  gits  which  has  appointed  the  re- 
ceiver.* 

S  7Sff9.  AnzlUftrr  BeoelTen  Appointed  as  a  Hatter  of 
Comi^.  —  In  the  same  ipirit  of  comity  end  independently  of 
statute,  a  court  poaseBsiug  in  one  State  the  power  to  appoint 
a  receiver  may  extend  its  aid  to  a  receiver  of  a  oorporatioa 
appointed  in  another  State,  for  the  purpose  of  enabling  him 
to  get  poBseseion  of  property  which  ahonld,  in  equity,  be 
applied  in  payment  of  the  debts  of  the  corporation;  and  to 
this  end  may  appoint  a  receiver  of  any  property  within  the 
State  of  such  foreign  corporation,  and  may  confer  upon  him 
the  same  powers  which  it  wonld  confer  upon  a  receiver  of  a 
domestic  corporation,  ao  far  ae  they  may  be  necessary  to  the 
recovery  and  collection  of  the  asaets  of  the  foreign  corporation ; 
and  will  give  the  receiver  so  appointed  the  same  remedies, 
and  the  same  aid  in  the  collection  of  the  aaseta  of  the  foreign 
corporation,  which  it  would  give  to  the  receivers  of  the  do- 
mestic corporation.' 

%  7353.  Becelver  eannot  Transfer  Jurisdiction  to  Foreign 
Oonrt. —  A  receiver  caunottransfer  the  jurisdiction  of  making 
distrihntion  of  the  assets  in  his  hands  to  a  foreign  tribunal, 
by  appearing  and  answering  in  a  suit  instituted  in  the  for- 
eign country.  He  cannot  thus  deprive  the  court  wiiich  has 
appointed  him  of  its  authority  over  him  and  over  the  fund 
which  he  holds  as  its  officer.  Within  the  meaning  of  this 
role,  a  neighboring  State  is  a  foreign  country,  as  much  aa  the 
republic  of  Mexico,  or  the  empire  of  China.' 

>Btna^)uiv.HaUwood,80W.Ya.  norspixdnt  %not&vet  to  bring  back 
S74;  t.  c.  8  Am,  Bt.  Bep.  S9.    That  neb  propertjr,— see  thenmeoue. 
eqidty  will  not  compel  *n  insolvent  '  NaUonal  Trust  Oompanj  v.  Mil- 
defendant,  in  an  action  <d  detinue  ler,  S8  N,  J.  Eq.  IBS. 
bwtltnted  in  West  'Virginia,  to  latnm  *  BcTiioIdi  v.  Btockton,  48  N.  J. 
to  tbrt  Bute  property  pledged  In  good  Eq.Sll;  •.e.SAm.  St.  Bep.  806. 
irithto  a  reaidemt  fn  another  State, 
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CHAPTEB    CLXXVII. 

FOWEB  TO  SITE  ASD  BE  SDED. 

AsT.  I.    Ih  Gkmeral.    S8  7860-7876. 

n.    AoTiONS  BT  Corporations.    $g  7380-7388. 
m.    What  Aotionb  Liz  against  Cosfobatioiib.  gg  7891- 
7415. 

Abtici-b  L     In  Obnbbal, 

Sacnoii 

7568.  Power  hoir  affected  hj  want  of 
organiution. 

7569,  De  faeto  corpoitHODB. 
7ST0.  Power  how  affected  t^  diaaola- 

tioa. 
7871.  What  if  the  SUte  la  a  member. 
7372.  Borereign  States  ma^  ana   aa 

corporationa. 
737S.  Corporation   cannot   ane  at  a 

common  informer. 
7874.  Power  to  toe  ezerciaed  bj  di- 


786IL  Common-law  power  irf  corpora 

titma  to  ane  and  be  aaed. 
7881,  Power  to  ane  coextensive  with 

the  powerto  make  contracts. 
TSeS.  Ezeeptton  aa    to   liability  lor 

breach  of  ooiporate  dntlea. 
788S.  Thia  power  eonferred  bj  atat- 

nte  and  eonatitati<mal  pro* 

7884.  Bj  what  sUtntea. 

7866.  Br  what    atatatea    not   vmr 


7888.  OvporstJona    deemed     *'  per-     7878.  Corporation  majr  mi^t^n  aa 
Bona"  for  remedial  pnrpoaea.  action  agalnat  ita  own  mem- 

7387.  Bnable  in  what  manner.  here. 


g  7860.  Common-law  Poirer  at  Corporatloiu  to  Sne  and  be 
Sued.  —  The  creation  by  the  legislature  of  a  body  corporate, 
(or  any  purpose,  impliedly  confers  upon  it  the  power  to  sue 
and  be  sued,  so  far  as  may  be  necessary  to  maintain  its  cor> 
pOTBte  rights  and  to  enforce  its  corporate  duties.  In  general, 
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it  may  be  said  that  the  power  to  sue  and  be  sued  is,  by  the 
principles  of  the  common  law,  an  incident  of  every  corpora- 
tion.' 

§  7361.  This  Power  to  Sue  Coextenstve  wltb  the  Power  to 
Make  Contracts.  —  It  may  be  laid  down,  aa  a  universal  proposi- 
tion, that  the  capacity  of  a  corporation  to  sue  and  be  sued  is 
coextensive  with  its  capacity  to  make  and  take  contracts;  since 
the  power  to  make  a.  contract,  whereby  an  obligation  might 
accrue  to  it,  would  be  nugatory,  cnlesB  it  could  apply  the 
ordinary  legal  remedies  to  enforce  that  obligation;  and  "it 
surely  would  be  a  flagrant  departure  from  all  principle  to  hold 
that  such  contracts  coald  not  be  enforced  against  them."*  It 
is  upon  these  grounds  that  counties  are  held  liable  in  actions 
ex  contractu*  though  in  many  States  they  oannot  he  sued  ex 
delicto.  It  follows,  as  a  necessary  consequence,  that  where  the 
power  is  conferred  upon  any  collective  body  of  men  to  make 
and  take  contracts  in  their  aggregate  capacity,  they  have  the 


*  Aftlt,  il,et  ttq.;  libbay  •.  Hodp 
don,  9  N.  H.  S94,  396,  opinion  bj 
Wilcox.  J.;  Breenee. Merchants' &c. 
Bank,  11  Colo.  97;  i.e.20Xia.&Eng. 
Corp.  Cm.  632;  17  Pac.  Eep.  280: 
Grant  Connt]'  v.  Lake  County,  17  Or. 
453;  t.  c-  21  Pac  Rep.  447;  Flautera' 
Ac.  Bank  v.  Andrews,  S  Port.  (Ala.) 
404,  4Se.  See,  also,  Berford  v.  New 
York  Iron  Mine,  66  N.  Y.  Super.  236. 
Compare  ante,  }  G.  It  ia  scarcely 
neceasary  to  cite  precedents  of  cases 
where  this  power  has  been  ascTit>ed 
to  railroad  compattie* — Baltimore  Ac 
R.  Co.  V.  Galiahoe,  13  Gt&tt.  CVa.) 
656 ;  I.  c.  65  Am .  Dec.  254  —  to  (urnjrfb 
compowtM— Danningtons  v.  Korth 
Western  Tump.  Road,  6  Gratt.  (Va.) 
160 — or  indeed  to  any  particular  kind 
of  corporation;  because  we  ahall  see, 
fioin  an  examination  of  each  case, 
that  the  qneation  was  whether  tlie 
party  suing  or  being  sued  as  a  corpo- 
lation  was  indeed  s  body  corporate. 
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This,  for  instance,  was  the  question 
where  an  action  had  l>een  brought 
against  the  State  Sinking  Fond  of 
Kentucky,  and  where  the  court  held 
that  it  was  liablo  to  be  sued,  because 
it  was  a  body  corporate,  although  in 
its  interests  and  functions  closely  con- 
nected with  the  State,  against  which 
no  action  could  be  brouffht.  Sinking 
Fund  CommissionBrs  a.  Northern 
Bank,  1  Met.  (Ky.)  174.  Such,  also, 
was  the  question  where  the  right  to 
bring  an  action  for  an  injury  result- 
ing  from  negligence  against  the  Uet- 
roi>olitan  Fire  Department  of  New 
Yoi^iwas  challenged,  the  court  hold- 
ing it  liable  to  be  sued  as  a  ccvpora- 
tion.  Otarissy  «.  Metropolitan  Fire 
Department,  7  Abb.  Pr.  {»,  s.)  (N.  Y.) 
362. 

*  McLoud  «.  Selby,  10  Conn.  300; 
t.  e.  27  Am.  Dec.  688. 

*  Word  V.  Hartford  Co.,  12  Conn. 
404,407. 
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rigbt  to  sae,  and  are  liable  to  be  sued,  in  respect  to  such  con- 
tracta  in  such  aggregate  capacity.  The  conferring  of  such  a 
pover  places  them  in  the  category  of  what  are  termed  ^uast- 
corporatitms,  and  it  is  not  necessary,  in  order  to  support  a  right 
of  action  against  them  in  respect  of  a  contract  which  they 
have  made  when  acting  within  their  statutory  powers,  that 
such  a  right  of  action  should  be  given  by  any  statute  in  express 
terms.^ 

§  7302.  SIzception  as  to  liability  for  Breacli  of  Corpo- 
rate Doties.  —  A  class  of  cases  mark  a  clear  exception  to  this 
rule;  and  these  cases  are  those  which  hold  that  quaai-torpora- 
tiont,  such  as  counties,  are  not  liable  to  be  sued  for  a  violation  or 
neglect  of  a  corporate  duty,  as  they  are  not  corporations  in  the  full 
sense  of  the  term,  bnt  are  rather  to  be  regarded  as  geograph- 
ical nibdivisions  of  the  State.  It  cannot  be  said  that  they  baye 
aay  corporate  duties  to  perform.  At  least  this  is  the  narrow 
ground  upon  which  certain  courts  have  proceeded  in  reacb< 
ing  the  conclusion  that  counties,  which  are  termed  quasi-cor- 
porations, are  not  liable  at  common  law  for  the  mere  neglect 
of  a  corporate  duty} 


*  HcLoud  V.  Selby,  10  Conn.  S90; 
I.  e.  ZJ  Am.  Dec.  689 ;  Wud  r.  Hart- 
ford CoDnt7, 12  Conn.  4M,  407.  Thiu, 
tehoot  dutrieli  tn  New  England  ue 
r^^arded  ■■  qnaei'^orporationB  in 
respect  irf  this  cspocitj,  and  the 
gronnd  («  wbicb  tbey  are  so  regarded 
vas  thns  well  stated  brBiasell,  J.: 
"  That  theee  corporatioaa  are  capable 
of  aning  and  being  sued,  would  eeem 
to  be  strongly  inferable  from  the 
powers  and  pri-rileges  conferred  upon 
them  b;  the  atatate.  They  have 
power  to  erect  echool-hoaaee,  to  pur- 
chase lands  on  which  to  erect  them, 
to  leT7  and  collect  taxes,  to  appoint 
treasarers  and  collectors,  and  to  do 
all  neceosaiy  acta  tor  the  pnrpose 
of  sustaining  and  regulating  schools. 
Tbe7  maj,  ^refore,  possess  property 
and  may  make  contracts;  and  may 


not  these  contracts  be  enforcedT  Let 
it  once  be  admitted  (as  indeed  it 
must  be  admitted)  that  these  corpora- 
tions have  the  power  to  make  con- 
tracts, and  there  is  an  end  of  the 
queelion.  For  it  sorely  would  be  a 
flagrant  departure  from  all  principle 
to  hotd  that  such  contracts  could  not 
be  enforced  against  them,  A  me- 
chanic builds  a  school- house,  in  pui^ 
■nance  of  a  contract  entered  into  with 
the  school  district.  Could  it  be  en- 
dured that  he  might  not  sue  on  that 
contract  because  an  ocUon  was  not 
given  by  statute?"  McLoade.  fielby, 
lOConn.890;  «.  c.  27  Am.  Dec.  689. 

■  Bussell  «.  Men  of  Devon,  2  T.  B. 
667 ;  I.  0.  1  Thomp.  Nog.  675.  This 
distinction  is  recognised  in  Biddle  «. 
Proprietors,  7  Mass.  169;  t.  e.  5  Am. 
Dec.  36.    It  appears  to  be  recognized 
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§  736S.  Ttali  Power  Conferred  by  Statute  and  Constito- 
cional  Provlflionfl.  —  The  power  to  "sae  and  be  aaed,  plead 
and  be  impleaded,  answer  and  be  answered,  defend  and  be 
defended,  in  courts  of  record,  or  any  other  place  whataoever," 
if  not  an  incident  to  a  corporation,  is  conferred  in  every 
incorporating  act,^  —  as,  for  instance,  by  the  aet  of  Congress 
incorporating  the  Union  Pacific  Railroad  Company.'  Coiuti- 
tutional  provtBiona  exist  in  many  States,  providing,  in  distinct 
terms,  that  all  corporations  may  sue  or  be  sued  in  all  courts, 
in  like  manner  as  natural  persons.* 

g  7364.  By  What  Statntes. —  Under  a  grant  of  "all  each 
rights,  privileges,  and  immunities  as  by  law  are  incident  or 


In  the  Nov  EngUnd  dedMoni  in  re- 
apeot  of  the  liability  of  ttwnt  for  the 
repair  of  highwayt,  thoae  courta  plac- 
ing that  li&bitit;  apon  itatutei,  and 
not  npon  any  obligation  arieing  at 
common  lav  to  perform  a  corporate 
dnty;  8oeHower«.Leiceater,9Mau. 
247;  t.  a.  6  Am.  Dec  63.  The  dis- 
tinction is  recogniied  in  Illinois,  and 
is  well  eUted  by  Breeae,  J.,  is  Wal- 
Utam  «.  Kemper,  66  III.  346 ;  t.  e.  S  Am. 
Kep.662.  The  most  anthoritative  Am- 
erican case  npon  the  sabject,  where 
a  Tery  gt«at  nnmber  of  dedaiona  are 
referred  to  by  Gray,  O.  J.,  In  his 
luoal  exhaaitiTe  manner,  is  Bill  «. 
Boston,  122  Hvw.  844;  t.  e.  28  Am. 
Rep.  S32;  2  Thomp.  Nog.  698,— whore 
a  mnnicipal  corporation  la  placed,  in 
tbia  regard,  on  the  footing  of  a  oonnty, 
and  is  held  not  liaUe  to  an  act  on 
for  an  injory  Buffered  by  reaaon  irf  the 
onaaie  condition  of  a  ataircaae  in  a 
(choo^houM  by  which  a  child  ia  hnrt 
while  attending  acbool.  That  eoun- 
tUi  are  not  liable  to  actions  for  failing 
to  keep  in  repair  their  highways  and 
bridges  baa  been  held  in  the  follow- 
ing (among  many  other)  casae:  Iat- 
kin«.  Saginaw  County,  11  Hicli.  88; 
1.0. 82  Am.  Deo. 63;  Hedges  «.  Madl- 
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eon  Oonoty,  6  HI.  167;  Hoffman  t. 
San  Joaquin  Oonnty,  21  Gal.  426; 
Beardon  v.  St.  Looie  Conntj,  S6  Mo. 
655;  Swineford  e.  Franklin  County, 
6  Gent  L.  J,  434 ;  Brabham  «.  Hinds 
Ckinnty,  64  Vim.  363;  (.  c.  28  Am. 
Bep.  862;  Covington  Oonnty  ••  Kin- 
ney, 46  Ala.  176;  Simn  *.  BnUer 
County,  49  Ala.  110.  Exceptions  to 
thia  role  have  been  conceded  in  vari- 
oua  States,  upon  gronnda  which  it 
will  not  be  in  place  here  to  state. 
See  1  Thomp.  Neg.  S16,  tt  aag, 

I  Bank  v.  Deveaoz,  ft  Graaofa 
OJ.  S.),  «1,  86. 

*  Bmith  V.  Union  Pac  B.  Co.,  S 
Dai.  (U.  8.)  279.  See  also  Lind  v. 
Goffman,  60  Mo.  243;  Lathrop  *. 
UnioQ  Pac  B.  Go.,  1  MacArthar 
(U.  fi.),  234. 

*  With  some  variation  of  lan- 
guage, this  proviaion  is  found  In  the 
following  conatitutiona,  and  doubtless 
in  many  othen;  Ala.  Const.  1876, 
ait.  13,  i  12;  Gal.  ConaL  1679,  art. 
12,  4  4;  Kan.  ConsL  1869,  art.  12, 
4  6;  Mich.  Const.  1860,  art.  16,  4  11 ; 
Minn.  Conat.  1867,  art.  10,  4  1;  Neb. 
Const.  1676,  art.  11,  43;  Ner.  Const. 
1864,  art  8, 4  6 ;  N.  C.  Coast,  Amend. 
Ol  1876,  art  6,  4  S- 
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neeeeaary  to  corporations,  and  what  may  be  necessary  to  the 
corporations  herein  constituted,"  it  is  held  that  the  right  to 
sne  exists.^  As  elsewhere  seen,*  statutes  relating  to  actions 
and  to  jnrisdiction,  which  nse  such  general  words  as  "  per- 
son,"* "debtor,"*  "creditor/'*  and  even  "citwen,"*  are  held  to 
include  corporations.' 

g  7865.  By  Wlutt  Statutes  not  Conferred. — A.  statute  in- 
corporating the  members  of  a  voluntary  aa»oeiation,  to  whom 
moneys  were  due,  and  conferring  upon  the  corporation  ibe 
power  to  receive  all  those  moneys  to  its  use,  and  to  gire  re- 
ceipts to  the  debtors  which  would  be  evidenoe  in  any  action 
to  recover  such  moneys,  was  held  not  to  empower  the  corp<>< 
ration  to  maintain  an  action  at  law  in  its  own  name  to  collect 
the  same, — though  it  might  give  effectual  discharges  to  the 
debtors  on  receiving  payment.'  The  decision  seems  unsound. 
Since  the  body  became  incorporated  with  power  to  receive  the 
moneys,  the  right  of  action  accrued  to  it  by  implication  of 
law,  under  the  principles  above  considered.  A  statute  pro- 
viding for  an  appeal  from  an  award  of  arbiiratori,  upon  the 
defendants  entering  into  a  recognizance  with  one  or  more 
sureties  in  the  nature  of  special  bail  to  make  certain  pay- 
ments, or  in  default  thereof  to  surrender  the  defendant  or 
defendants  to  the  jail  of  the  proper  county,  has  no  application 
to  corporations;  since  these  bodies,  being  political,  can  neither 
be  surrendered  nor  imprisoned.  A  corporation,  therefore, 
might  have  its  appeal  without  entering  into  a  recognizance.* 

g  7366.  Corporattons  Deemed  **  Persons'*  tor  Remedial 
PorpoMs. — The  word  "person"  in  a  statute  is  interpreted 

*  Hsnh  f.  Astoria  Lodge,  27  lU.  ingi,  cboow  offlcen,  ler^  toxu,  and 
tfl.  repair  their  meeting-honse,  has  been 

■  AtOt,  4  6688;  held  to  give  a  right  to  one  for  tfao 

*  jMe,  ft  11,  SflSO;  port,  ff  7306,  deatmction  of  inch  meeting-bonse 
77B0,  ro04,  7900,  80C9.  after  it  ia  repaired.    O^lden  •.  Uet- 

*  Anb,  i  6468.  calf,  2  Day  (Conn.),  269. 

*  J'etC,  i  7790.  ■  Scota  Oharitable  Soc.  n.  Shaw,  8 
•Anlt.  4  12;  pert,  M  7448,  7000.           Kaaa.  682. 

*  AivMlMalUMlegialatnre,aathor-  *  Oaipentier  r.  Delaware  Ins.  Co., 
ising  a  part  of  a  aoeietr  to  hold  meet-      2  Blnn,  (Pa.)  204. 
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u  including  corporations  aggregate,  when  the  circuniBtancea 
in  which  sach  corporations  are  placed  are  identical  with  thoee 
of  natural  persous  who  are  expressly  included  in  the  staU 
ute,'  unleas  there  is  something  in  the  statute  showing  a  legis- 
lative intention  to  restrict  its  application  ho  natural  persons. 

§  7367.  Suable  in  Wbat  Blanner.  —  A  private  corporation 
is  a  creature  of  the  State,  and  must  be  aued  in  eueh  manna-  as 
the  legislature  providet; '  but  if  there  is  no  statute  prescribing 
the  mode,  the  ordinary  legal  remedies  applicable  in  the  case 
of  natural  persons  will  be  equally  applicable  in  the  case  of 
corporations,  except  in  so  far  as  the  differences  which  exist 
between  artificial  and  natural  bodies  prevent  them  from  being 
applied. 

g  7368.  Power  bow  Affected  by  Want  of  Organisation. — 

In  Btrictneaa,  a  body  of  adventurers,  not  having  a  valid  char- 
ter, or  not  duly  organized  as  a  corporation,  cannot  maintain 
an  action  in  that  character;*  though,  as  elsewhere  seen,' 1/ie 
defendant  may  be  estopped  by  hie  conduct  from  setting  up  that 
they  are  not  a  corporation.  On  the  other  hand,  if  a  body  of 
adventurers,  assuming  to  act  as  a  corporation,  but  who  have 
not  been  legally  orgauized  as  such,  threaten  an  injury  to  a 

*  Jnle,  a  11,  5SS9,  7366;  poit,  ■'ThisextendflUwoU topersonfl.poli- 
ii  7790,  7804,  B069;  Gasketl  v.  Beard,  ticke  Kud  incOTporate,  u  to  nmturAll 
33  N.  Y.  St.  Eep.  852j  §.  e.  11  N.  T,  petaona  whataoeTer."  2  Co.  Inat  736. 
Snpp.  399.  See  also  Bank  v.  Merchants'  Bank,  1 

•  Crafford  o.  Warwick  Co.,  87  V».  Bob.  (Va.)  673.  A  corporation  has 
110;  ».  c.  12  8.  E.  Eep.  147;  lOL.  E.  been  held  to  be  an  "tnAaWtani"  under 
A.  120.  Bee  also  Jeffries  Neck  Fas-  a  etatute  providing  for  the  reparation 
tore  V.  Ipevich,  153  Mass,  42;  i,  c.  2S  of  brit^ea  (2  Co.  Inat.  703),  and  an 
H.  £.Bep.23&.  Therefore,  by  itatutfl  "ui&obitantarul  occiqittfr,"  and  there- 
in Massachusetts  (Pab.  Stats.  Mass.,  fore  liable  as  such  to  pay  poor  rates. 
ch.    8,  cl.  IS),  a  corp<iration   ma;  Bex «.  (Hrdner,  Cowp.  70,  83. 

in  that  State  maintain  a    petition  '  Holgate  v.  Ongfrn  Ac.  B.  Co.,  16 

to  qniet  title  to  lands.    Jeffries  Heck  Or.  123;  t,  e.  17  Pac  Bep.  869. 
Pasture  v.  Ipswich,  tupra.    Lord  Coke  *  Doboy  &&  Td.  Co.  «.  Da  Maga- 

in  commenting  upon  the  statute  of  31  thiu,  SS  Fed.  Bep.  697;  Wcffking- 

Eliiabeth,  chapter  7,  reapecting  the  men's  Acoommodatioa  Bank  v.  Con- 

erection  of  cottages,  where  the  Ian-  verse,  29  La.  An.  369. 
git«geiB"noiMnon8haU,"  etc,  says;  *  ^tiK,  i  1853;  ]k»I,  4  7647,  <t  wj. 
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third  person,  he  may,  it  haa  been  held,  maintain  a  preventive 
action  against  them  in  their  assumed  corporate  name.*  We 
have  already  seen  that  an  action  la  not  maintainable  against 
a  corporation  for  obligationa  contracted  in  its  behalf,  prior 
to  its  organizfttioD,  in  the  absence  of  some  act  of  ratification 
or  adoption.'  But  this  does  not  concern  the  capacity  of  a 
corporation  to  be  sued,  as  much  as  the  caiuu  for  which  ii 
may  or  may  not  be  sued. 

g  T369.  ]>e  Facto  CorporatloDfl.  —  If,  under  principles 
idready  considered,*  the  corporation  exittt  de  facto,  it  may 
exercise  the  power  to  sue,  and  the  question  of  its  having  the 
right  to  exercise  it  will  be  deemed  one  which  can  only  be 
raised  by  the  State,'  except  in  those  cases  where  it  is  proceed- 
ing to  assert  rights  which,  from  their  nature,  can  only  exist 
in  a  corporation,  e.  g.,  to  condemn  land  for  the  purposes  of  a 
railroad,  under  a  statute  granting  such  a  power  to  corpora- 
tions.' A  body  which  mighi  have  been  properly  organized 
as  a  corporation  under  an  enabling  statute,  and  which  has 
attempted,  though  possibly  without  complying  with  the  requi- 
site formalities,  so  to  organize  itself,  and  which  has  acted  as 
a  corporation,  executing  deeds  and  releases  in  its  corporate 

'  Sewton  Cooiitr  Draining  Oo.  «.  are  filed,  m  certifled  copy  of  iuch  ar- 

BotBinger,4S  111(1.566.    Tbiscaeepr^  ticlea,  and   prohibite  a  corporation 

KDta  tbe  incongmity  of  an  injnnction  failing  to  com  pi  jt  with  this  provision 

bung  procored  against  a  threatened  from  maintaining  or  defending  any 

treepasi  by  a  defendant,  impleaded  action  or  proceeding  in  relation  to 

as  a  corporation,  on  tbe  gronnd  that  snch  property,  iU  renta,  isanea,  or 

it  bad  never  been  legally  organized  profits,  until  it  does  so  comply.    This, 

u  each ;  and  because  of  this  absord-  it  haa  been  held,  does  not  prevent 

ity,  Pettit,    J.,  dissented.    Stiatntet  it  from  itfendAng  an  action  brought 

esiat,  impoaing  limitationa  on   the  againA  it  to  recover  for  work  and 

power  of  corporations  to  ane,  ontil  labor  alleged  to  have  been  performed 

they  have  complied  vUh  eertam  for-  upon  its  property.    Weeks  v.  Gari- 

MoUtei.    For  instance,  section  290  of  boldi  Ac.  Min.  Go.,  78  Cal.  SOQj  (,  e. 

the  Civil  Cktde  of  California  provides  16  Pac.  Rep.  802. 

that  every  corporation  miut  file  in  *  Anie,  f  4S0;  Franklin  Ac  Ins. 

tbe  office  of  the  clerk  of  every  coonty  Oo.  o.  Hart,  81  Hd.  69. 

in  tbe  State  in  which  it  holds  any  '  AnU,  k  496,  et  uq. 

property,  except  in  Uie  county  where  *  Pott,  4  7670. 

ita  orit^nal  articlea  (d  incorporation  *  Pott,  4  7660. 
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name,  and  which  in  that  nam«  haa  recovered  jndgment  In  a 
former  action  against  the  defendant  now  impleaded,  will,  on 
the  principle  of  being  a  corporation  de  facto,  if  not  de  ^we, 
be  allowed  to  sustain  an  action  for  damages  for  a  nuisance.' 
Afl  to  what  will  be  widence  of  the  exittenee  of  a  eorporaUon,  we 
may  recur  to  what  has  preceded,  and  refer  to  what  will  follow; 
with  tiie  statement,  for  oar  present  purposes,  that  general  r<pu- 
tation  that  the  plaintiffs  have  been  condncting  business  as  a 
corporation,  coupled  with  the  fact  that  the  obligation  sued  on 
was  payable  to  them  in  their  corporate  name,  will  be  sufficient 
to  prevent  a  dismissal  of  their  complaint  on  the  ground  tiiat 
formal  proof  of  their  organization  as  a  corporation  baa  not 
been  made.* 

%  7870.  Power,  bow  Affected  hr  IMasolatton.  —  So,  after  a 
corporation  becomes  dissolved,  it  can  neither  aae  nor  be  sued, 
nnle&s  the  faculty  of  suing  or  being  sued  is  prolonged  by  stat- 
ute for  the  purpose  of  winding  ap  ite  afbirs.*  Bat  the  mere 
insolvency  of  a  corporation  does  not  of  itself  determine  this 
power,  nor  cut  oS  any  remedy  which  its  creditors  might  other- 
wise have  against  it;*  unless  the  governing  statute  otherwise 

>  B&ltimore  Ac.  R.  Oo.  e.  Bfth  (N.  Y.}  668;  onb,  4  561 ;  pott,  f  7647. 
Baptist  Church,  108  U.  8.  S17.  Oor-  Tbw,  it  baa  beeo  held  that  the  tact 
ponUfHU  formed  by  the  legtalatotM  that  the  clertc  <rf  a  corpontion  haa 
ot  oertain  State*,  while  in  armed  rt-  not  been  ewom  and  haa  not  filed,  in 
bcOion  ^ainat  the  United  Statea,  had  the  office  of  tiie  roister  of  deeda,  the 
power,  after  the  anppreBsion  of  the  certificate  ot  hia  appointment  re- 
rebellion,  to  ane  in  the  Federal  coorte,  quired  by  law  (South  Bay  Heedow 
if  their  acts  of  inoorporation  had  no  Dam  Co.  v.  Gray,  30  He.  547),  or  the 
reUUon  to  anything  else  than  the  fact  that  the  amount  of  the  capital 
domestic  oonoems  of  the  8tst«,  and  stock  of  the  corporation  has  not 
were,  neither  in  their  apparent  pnr-  been  fixed  pursnant  to  the  goreming 
pooe  nor  in  th^  operation,  hostile  to  statute  (City  Hot«l  v.  Dickinson,  9 
the  Union,  nor  in  conflict  with  the  Qray  (HaseOi  686), — does  not  disable 
conetitution,  bnt  were  mere  ordinary  It  fram  »««.iTttJi.iiiing  actions  in  its  oor- 
legislation,  etich  as  might  ban  been  porate  name. 

bad  if  there  had  been  no  war  or  no  '  AnU,  446720,6721;  BniUing  Aaao. 

attempted  aeceseion,  and  such  as  is  of  v.  Anderson,  7  Fhila.  (Pa.)  lOS. 
yearly  occurrence  in  all  the  States.         *  Van  Pelt  >.  United  States  Hetal- 

United  Statea  «.  Insurance  Oompa-  lie  Spring  Ac.  Oo.,  18  Abb.  Pr.  (>.  a.) 

Dies,  22  Wall.  (U.  8.)  09.  (N.  Y.)  82S. 
■  Holmes   *.  QUliland,  41   Barb. 
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proridefl,  u  is  frequently  the  ease,  notably  Id  the  ease  of 
national  fionis/  vhen  the  policy  of  the  atatate  ia  to  have  a 
ratable  judicial  administration  of  all  ita  assets  for  the  benefit 
of  its  creditors.  The  deplorable  consequences  of  a  corporate 
dissolution  at  common  law,  when  not  provided  against  by  a 
provision  of  the  charter  or  by  some  general  statute,*  might 
be  avoided  by  making  an  atngnmmt  in  tnut  of  all  assets  of 
the  corporation  to  trustees  for  the  purpose  of  winding  up  ita 
affiura.  This  was  the  course  pnrsued  previous  to  the  expira- 
tion of  the  charter  of  the  bank  of  the  United  States.*  In  one 
case  where  this  course  was  pursned,  and,  pending  an  appeal, 
the  charter  of  the  corporation  expired,  it  was  held  that  the 
court  might  inquire  as  to  the  fact  of  the  assignment,  and* 
upon  being  satisfied  of  the  fact,  might  permit  the  case  to  pro- 
ceed, without  noticing  on  the  record  the  dissolution  of  the 
corporation.* 

g  7871.  What  If  the  Btete  U  •  Member.— Although  an 
aciion  cannot  b«  brought  agaiiut  a  tovereign  Statt  without  ita  own 
content,  yet  if  it  chooses  so  far  to  cast  off  its  sovereignty  as  to 
become  a  member  of  a  private  corporation,  in  that  character 
it  may  be  sued.*  It  follows  that  the  fact  that  the  State  is  a 
member  of  a  corporation,  otherwise  liable  to  suit,*  or  even 
that  it  is  the  sole  proprietor,*  doea  not  prevent  the  corpora* 
tion  from  being  sued;  and  such  a  corporation  may  be  sued 
in  s  court  of  the  United  States,  where  the  requisite  jurisdic- 
tional grounds  exist* 

g  7372.  SorertAgik  States  mar  Ba.9  as  Oorporations.  —  A 
State,  being  a  corporation,  may  sae  to  enforce  a  contract  in 

*  ^«tf,  H  7S6S,  7280.  *  Bank  of  United  8Ute>  «.  FUnt- 

■  Ante,  4  6718,  U  ti).  en'  Buk,  9  Wheat.  (U.  B.)  904. 

*Buk  of   Unitad    StatM  •.  Uo-  'Hooraf. Wabuh(knal,7Ind.468. 

I.M^falin,  S  Onuich  0.  0.  (U.  8.)  30.  ^  Western  Ac  B.  Oo.  «.  Taylor,  « 

■Bank  of  Alexandria   v.   Fattoo,  Heisk.  (Tenn.)  40S;   Hntchinaon  «. 

1  Bob.  (Va.)  499.    Sea  alao  May  «.  Tajlor,  6  Helak.  (Tenn.)  684. 

State  Baak,  *  Bob.  (Ya.)  60;  «.  o.  40  >  Bank  (d  United  StatM  «.  PlanU 

Am.  Dec  7SB.  en'  Bank,  9  Wheat.  (U.  8.)  904. 
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the  courts  of  another  State  of  the  American  Union.'  A  for- 
eign government  may  sue  in  the  courts  of  one  of  the  Ameri- 
can States.* 

§  7378.  Corporation  cannot  Sue  •■  a  Common  Informer. 

It  has  been  held,  under  a  statate,'  giving  an  action  for  a  peQ- 
alty  to  awy  person  or  pvrtont,  that  a  corporation  cannot  ane 
as  a  common  informer* 

g  7374.  Power  to  Sae  Exercised  by  Directors. — The  power 
of  private  corporations  is,  under  nearly  all  charters  and 
schemes  of  incorporation  which  we  have  examined,  committed 
to  a  board  of  directors  or  truetees.  Where  the  governing  stat- 
ute provides  that  the  corporate  powers  shall  be  exercised  by  a 
board  of  directors,  the  corporation  can  obtain  redress  of  inju- 
ries done  to  it  only  through  the  action  of  its  board  of  directors, 
and  if  they  are  unable  or  unwilling  to  act,  the  artificial  eatity 
is  incapable  of  obtaining  a  remedy;*  though,  on  principles 
elsewhere  considered,*  the  refusal  of  the  corporate  officers  to 
proceed  to  obtain  redress  of  a  corporate  grievance,  by  the  ap. 
propriate  action,  may  of  itself  open  a  remedy  to  the  stock- 
holders in  equity.  But  it  is  not  necessary,  in  order  to  make 
it  appear  that  an  action  is  rightfully  brought  by  the  corpora- 
tion, that  a  retoliUion  of  the  board  of  directors,  authorizing 
or  directing  the  bringing  of  the  action,  shoold  be  produced; 
though  it  has  been  said  that  it  would  be  otherwise  if  the  suit 
were  brought  in  the  name  of  the  corporation  solely  for  the  use 
of  somebody  else.  In  that  case  it  might  be  necessary,  if  such 
an  action  could  be  maintained  at  all,  to  show  that  there  was 
authority  for  permitting  the  third  party  to  use  the  name  of 
the  corporation.'     On  the  other  baud,  it  is  not  necessary  to 

1  Indianav.  WorHn,eHill(N.  Y.},  Fftrman'  Loon  Ac  Co.,  13  Oolo.  687; 
33;  f .  «.  40  Am.  Dec.  378.  ■.  c.  22  F«c.  K«p.  964. 

*  Mexico  •.  ArraogoU,  11  How.  Pr,  *  Anta,  4  4479,  et  teg, 

<N.  Y.)  1,  6.  '  Kenton  Ac.  Man.  Co.  *.  McAlpin, 

■  7  Oeo.  IL,  ch.  7.  6  Fed.  Rep.  737,  jmt  Swing,  D.  J.   Bnt 

*  WesTer's  Compuiy  «.  Forrest,  S  this  ia  doubtful.  If,  for  instance,  a 
Strange,  1241,  corporation  has  made  an  aiiigtmunt 

»  Arkanaaa  Biver  Z^nd  Ac  Co.  *.      i^anotimigotiabUiMtrwiunt,  it  votdd 
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produce  a  resolution  of  the  board  of  directors  in  order  to  prove 
that  the  withdrawal  of  a  tuit,  brought  hy  a  corporation,  has 
been  made  by  the  proper  authority;  but  if  the  act  be  done  hy 
its  agent  or  attorney,  no  other  proof  of  authority  will  be  re- 
quired.' 

g  7375.  Corporation  mar  Maintain  an  Action  affalnst  its 
Own  Members. — As  already  seen,*  a  corporation  may  contract 
with  and  sue  one  of  its  own  stockholders,  officers,  or  corpo- 
rators, in  his  individual  capacity.* 

Articlb  IL    Aotions  bt  Cobpobatiohb. 


Sacnon 

7366.  SpecUl  KMatarj  nmediM  in 
favor  of  corporationa. 

7386.  Bemediea  on  commerciAl  paper. 

73B7.  Action  bj'  corporation  on  prom- 
ise made  to  its  officer. 

73S6.  Demand  in  actions  bj  corpo- 
rations. 


oMCnOH 

7350.  Corporationa  entitled  to  vbat 

temediee. 

7351.  May  maintain    action*  ot  o^ 

ntmptit. 
7382.  Uay  sae  in  traHpaes. 

7353.  Uay  maintain  actions  lonnding 

in  damages. 

7354.  Hay  bave  summary  remedies. 

§  7380.  Corporations  E^ntltled  to  What  Bemedlea. —  Gen- 
erally  speaking,  corporations  have  the  same  remedies  at  coiii> 
mon  law,  in  equity,  and  under  statutes,  which  are  accorded 

ration  adjndged  a  bankrupt,  bas  been 
denied.  Be  Lady  Bryan  Min.  Co.,  2 
Abb.  (U.  S.)  627.  But,  as  the  direct- 
ors clearly  have  the  power  to  direct 
the  making  of  an  attigmrufa  of  all  tbe 
uaeta  ot  a  corporation  for  tbe  benefit 
of  its  creditors  (ante,  {  6473),  it  it  dif- 
ficult to  see  how  tbia  holding  can  be 


be  necessary,  nnder  tbe  c 
system  of  pleading,  for  the  assignee 
to  bring  an  action  upon  it  in  the  name 
of  the  corporation  to  bia  nee.  The 
corporation  would  not  be  responsible 
for  costs,  and  hence  could  not  lefnse 
the  ase  of  its  name.  Tbe  fact  of  the 
assignment  would,  of  itself,  be  a  con- 
sent to  that  nae.  Nor  could  it  pre- 
vent the  use  of  its  name  by  a  receiver 
{ante,  44  0870, 6980),  w  by  its  assignee 
lor  creditors. 

'  Union  Man.  Oo.  «.  Pitkin,  14 
Conn.  174,  The  power  of  the  board 
ol  directors  to  anthorize  the  institu- 
tion <rf  an  action,  the  very  natnre  of 
which  is  to  destroy  the  corpcuvtion 
itsell,— as  for  instance  to  direct  the 
filing  of  ft  petition  to  have  the  corpt^ 


*  Ante,  a  1075,  et  teg.;  4462. 

*  Wansau  Boom  Oo.  v.  Flumer,  S5 
Wm.  274.  The  trutteet  of  $ehools 
and  (chooJ  lartdt,  in  MisgiBsippi,  are 
corporate  bodies,  and,  as  auch,  may 
maintain  an  action  against  a  mem- 
ber of  their  own  bodies.  Gonnell  v. 
Woodward,  B  How.  (Min.)  065;  s.  e. 
87  Am.  Deo.  173. 
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to  indiTidaab  under  like  circometancefl.  Tbia  is  seen  bj  what 
f oUowt  in  this  article.' 

§  7381.  Hbt   Maintain  Actions  of  AjMumpsit.— The  old 

idea  was  that  a  corporation  could  not  maintain  an  action  of 
atBwnpait,  because  it  could  only  contract  by  its  common  ted, 
and  hence  could  sue  only  in  oomnaiU.  Bot  this  idea  is  ex- 
ploded, and  the  settled  law  ii  that  a  corporation  can  sue  in 
atnimpaU  whenever  an  individual  can.'  Thns,  an  incorpo- 
rated  bridge  companymay  maintain  aatvmptit  for  the  um  and 
occupation  of  premises  held  by  its  tenant.*  As  already  seen,* 
asntmpnt  may  be  maintained  by  a  corporation  against  a 
Bhareholder  upon  his  expreu  promise  to  pay  bis  proportion 
of  the  legal  asBsssmenta  upon  stock  issued  to  him.* 

fi  7882.  Hay  Sne  In  Treopass.— Although  the  old  concep> 
tion  was  that  a  corporation  could  only  act  by  its  seal,  still  it 
did  not  follow  that  it  could  not  be  acted  upen  except  hy  its 
seaL  It  conld  own  property,  and  if  a  tretpaw  were  committed 
thereon,  it  could  maintain  an  action  of  trespass  to  recover 
damages  therefor.' 

§  7383.  May  Maintain  Actions  BoondlnK  In  Damasea. — 

Corporations,  like  individuals,  constantly  maintain  actions, 

'  That  a  corporation  cannot  have  Ac  Tarnp.  Oo.  •■  Ooold,  t  Han.  40; 

egwital^  Ttlief  in  behall  of  its  f (o«k-  *.  &  4  Am.  Dec  60 ;  Goehen  Aa.  Tnmp. 

A«Id«r*,wbeatfaey are witboat  equity,  Oo.  v.  Hurtin,  9  Johns.  (N.  T.)  217; 

see  AxkanHaa  Biver  lAnd  Ac.  Cc  «.  *.  o.  fl  Am.  Bee.  273;  Datcheaa  Oot- 

Farmers'  Loan  &c  Co.,  13  Oolo.  687;  ton  Hanulactory  *.  Davia,  14  JToIms. 

I.  e.  23  Pac  Bep.  964.    That  a  corpo-  (N.  Y.)  238;  t.  «.  7  Am.  Dec.  460. 

ration  may  follow  Its  property  as  a  Under   the  commoD-Uw   system  of 

tratt  fmtd  when  an  Individual  might,  pleading,  a  oorpocation  may  maintain 

— see  Erie  B.  Ck).  «.  Yanderbilt,  5  atnmptit  npon  a  contract  to  take  its 

Hun  (N.  T.],  123.  stock  at  a  specific  price,  or  it  majr 

■  London    Gaa    Ught  die.  Oo.  s.  declare  on  a  contract  to  take  Btock 

Kicholla,    2  Oar.  &    P.    366;     ontt,  agreeablr  to  the  proviaiona    of    its 

4  6046.  charter;  and  to  onch  a  declaration 

•  Southwark  Bridge  Co,  *.  Silla,  S  the  common  counts  may  be  added. 
Car.  A  P.  371.  Beene  «.  Cahawba  Ac  B.  Go.,  8  Ala. 

•  Anu,  k  1823.  eeo. 

•  Worcester  Tamp.  Co.  v.  Willard,  •  Greenville  Ac  B.  Co.  *.  Partlow, 
JSMass.  aO;  (.  e.  4  Am.  Dec  89;  GU-  14  Blch.  (S.  0.)  237;  Second  Oong. 
more  r.  Pope,  6  Mass.  491 ;  Aadover      8oc  v.  Waring,  24  Pick.  (Mass.)  304. 
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the  object  of  which  is  the  recoTQiy  of  dami^ee  for  wrongs  done 
to  them,  —  as,  for  inatsnce,  where  a  atockholder  and  officer 
of  a  oorporatioa,  and  a  third  person,  conspire  to  cripple  the 
corporation  by  a  manipalation  of  its  shares,  and  the  coTiapir- 
aof  is  sacceasful.^  For  example,  a  corporation  may  maintain 
an  action  for  Hbel,  upon  averment  and  proof  of  tpeeial  dam- 
agea.*  This  would  clearly  be  true  in  respect  of  a  titmdtr  ofitt 
goods  or  property. 

§  73S4.  Blay  Aave  Bwnmaiy  Bemedlee.  —  It  has  been  held 
not  oncoQstitational  for  the  legislatare  to  give  a  summary 
remedy  for  the  collection  of  its  debts  to  a  corporation  created 
lor  the  pubUe  Uae^' 

%  7SS5.  Special  Statatory  Remedies  In  Favor  of  Ooipora- 
Uona.  —  When  it  was  the  fashion  to  create  corporations  by 
tpeeial  atit  of  the  legislature,  special  remedies  were  often  ao* 
corded  to  them;  bat  the  decisions  relating  to  such  remedies 
may,  for  the  most  part,  be  regarded  as  obsolete.* 

%  T386.  Remedies  on  Commercial  Paper.  —  Some  of  the 
cases  take  this  distinction,  —  that  where  a  corporation  has  no 
pmoer  to  aeguin  eonvmereial  paper,  yet,  if  it  does  acquire  it,  it 
cannot  maintain  an  action  thereon,  bnt  may  maintain  an 
action  for  money  had  and  received  to  recover  what  it  gave  for 
the  paper.*  That  ia  to  say,  while  it  cannot  maintain  an  action 
on  the  instrument  which  it  had  no  power  to  take,  it  can  main- 

1  nioa  Bonk  v.  Otmr,  81  Bub.  indoraBr,  ftpi^ied  to  buiki    of  other 

(H.  T.)  230.  £W«t,~Me  Levis  «.  Buk  ot  Ken- 

■  Knickerbockar  Ac   Ina.  Co.  «.  tncky,  12  Ohio,  132;  ■.  e.  40  Am.  Dec 

Ecdedae,  II  Abb.  Pr.  (m.  g.>  (N.  T.)  469.    CoiutnicUon  d  Oaio  statute  of 

S86;  •.  e.  tt  How.  Pr.  (S.  7.)  201.  1^4  nlkting  to  Baits  where  buiki 

•  Bsnk  of  Hswbcni  «.  Tnjlttf,  S  are  partiea :  QooAoaow  o.  Doffleld, 
Unrpb.  (N.  0.],26e.  Wright  (Ohlfl),  456.    That   a  bonk 

*  That  the  Ohio  atatnte  of  1M4,  oonld  sot  aak  the  aid  of  a  coart  ol 
TCgolatiiii;  practice  in  the  conrta,  did  fjuUy  i^^inBt  a  part;  to  a  Joint  and 
Dot  apply  to  Buita  ol  incorporated  several  contract  before  exhan^ting 
bftnks,— see  Clinton  Bank  c.  Hart,  legal  lemediea,— see  Bank  of  OhUli- 
19  Ohio,  872.    That  the  statats  of  the  oothe  v.  Yoe,  4  Ohio,  125. 

same  State,  anthoriaing  a  joiot  ao-  *  AnU,  {i  6714,  S744,  67 48. 

ticm  br  a  bank  against  a  drawer  and 
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tain  an  action  to  recover  ita  money  which  it  had  no  power  to 
pay  out,  and  which  it  «ught  not  to  have  parted  with.'  In 
other  words,  it  has  a  right  to  rescind  the  ultra  vires  contract, 
and  to  recover  what  it  has  lost  under  it.  But  the  better  doc- 
trine is  that  it  can  do  this  only  where  the  other  party  has 
successfully  avoided  his  obligation  under  the  contract  on  the 
ground  of  ita  being  vUra  viret.' 

g  73S7.  Action  by  Corporation  on  Promise  Hade  to  Its 
OflScer. — Elsewhere  we  have  seen  that  a  deed  conveying 
land  to  the  trustees  of  a  corporation  is  a  deed  to  the  corporation 
itself.'  An  analogous  rule  is  that  a  promise  made  to  the  offi- 
cers of  a  corporation  for  its  benefit,  and  upon  a  consideration 
proceeding  from  it,  is  enforceable  in  the  form  of  an  action 
by  the  corporation,  —  as,  for  instance,  an  agreement  to  pay,  to 
the  directors  of  a  corporation,  money  due  to  the  corporation 
itself.* 

g  7388.  Demand  in  Actions  by  Corporations.  —  A  corpora- 
tion mutt  make  demand  where  an  individual  must,  and  need  not 
make  demand  where  an  individual  need  not,  prior  to  bring- 
ing and  maintaining  an  action.  Demand  is  generally  neces- 
sary only  where  there  is  a  bailment  and  a  custody  originally 
rightful,  and  where  the  bailee  may  justly  assume  that  it  is 
the  pleasure  of  the  bailor  that  his  custody  of  the  thing  bailed 
should  continue  until  the  contrary  is  made  known  to  him. 
It  would  be  justly  regarded  as  a  grievance  to  him  if  his  bailor 
could  make  a  demand  of  the  return  of  the  subject  of  the  bail- 
ment in  the  first  instance  by  bringing  an  action  to  recover  it, 
or  to  recover  damages  for  its  detention.  But  where  the  bailee 
has  asserted  rights  adverse  to  those  of  the  bailor,  this  obviously 
excuses  demand.  Thus,  if  the  treasurer  of  a  corporation 
receives  money  belonging  to  it,  and  asserts  rights  thereto 

■  Waddill  •.  Alabam*  Ac.  B.  Co.,  ■  AnU,    i  6113.     Oompu*    anie, 

35  Ala.  333.    Compare  Phelps  v.  Has-  f  6038. 

tertoa  &c.  Stone  Dreesing  Co.,  3  Bob,  *  ThompBoa  v.  Morion  Ac  GnTel 

(N.  Y.)  617.  Boad  Co.,  98  I&d.  449. 

*  AtOt,  i  6004. 
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inconsiBtent  with  the  right  of  the  corporation  to  demand  the 
same,  and  makes  charges  in  the  corporate  books  in  extin- 
goishment  of  his  obligation  to  pay  over  the  money  to  the  cor- 
poraiion,  a  demand  ia  not  necessary  before  suit  brought  by  the 
corporation  to  recover  the  money.' 

Abticlx  ni.    What  Actiohs  Lis  against  Oobpobatiohs. 

Siomnr  Bhtiion 

7391.  Wliftt  ftclionB  vIU  Ua  agoinBt 

corponttona. 

7392.  When  a«M»np«tt  will  lie  sg^sst     7407.  Specific  performance. 

corpontioni.  7406.  Mode  of  compeUiog  perform- 

7393.  Whan  not.  ance  of  agreement  to  ubi- 
73f)4.  Treepaai.                                                       tnte. 

7395.  Case.  7400.  Billa  in  equity  for  diAOorerjr. 

7396.  Trover.  7410.  Mode  of  procednre  to  compel 

7397.  Repl«Tia.  diecoTer;  In  «qnit7. 

7398.  Ejectment.  7411.  Fnrther  of  this  aabject. 

7309.  Forcible  entry  and  detainer.  7412.  Statutory  mbBtitatet  lor   di^ 

7400.  Slander .— Ubel  —  Slander    of  oovery. 

goods.  7413.  Bill  of  interpleader  by  agent  of 

7401.  Book  account.  corporation. 

7402.  Accoont  abited.  7414.  Actlona    to  recover  payment! 

7403.  Use  and  occnpatfon.  volnnUrily  made. 

7404.  Actions  on  claoses  of  chart«r.  741G.  Demand  in  actions  against  cor- 
740G.  Actions  on  t^-Uws.  porations. 

%  73B1.  What  Actlou  wUI  Ue  ag&inst  Corporations. — 

Without  going  into  the  ancient  history  of  this  subject,  it  may 
be  said  here  that  it  is  settled  that  where  the  law  impoees  an 
obligation  upon  a  corporation,  which  it  fails  or  refuses  to  dis- 
charge, it  may  be  held  civilly  liable  therefor,  at  law  or  in 
equity,  in  any  appropriate  form  of  action  where  the  system  of 
common-law  pleading  prevails,  and  on  appropriate  allegations 
and  proofs,  under  the  system  of  equity  and  under  the  codes.' 

g  7S9S.  Wben  AMumpsIt  wUl  Ue  agalast  Corporiitions. — 

Thus,  although  there  are  some  ancient  and  untenable  hold- 

'  East  New  totk.  te.  R.  Co.  v.     tion  to  an  action  hy  one  mataining 
EHmore,  6  Hon  (K.  Y.),  214.  damage  in  consequsDce  of  ita/oiliirf  to 

'  For  a  general  sUtement  of  the     ditehanje  a  duty  impoted  by  (ow,— see 
doctrine  of  the  liability  of  a  cor]^ora-     Seagravei  «.  Alton,  IS  HI.  366. 
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inga  to  the  contrary/  a  corporfttion  may  now  be  sned  JD 
aMutnp«i(  on  a^treas  or  implMd  promitea,  in  the  same  man- 
ner as  an  individuat*  This  action  will  lie  against  it  forr«^i«> 
mg  to  permit  a  tranafer  of  its  Bhare$  apoa  its  books,  at  the  suit 
of  a  person  lawfully  entitled  to  demand  the  same;'  or  apon  a 
refusal  of  the  corporation  to  permit  a  stockholder  to  Bubscribe 
for  additional  stock  to  which  he  is  entitled.*  So,  if  a  railroad 
corporation  occupies  land  after  its  agent  has  been  notified  by 
the  owner  that  rent  will  be  charged,  it  is  liable  in  auumptU 
for  UM  and  oeevpation.* 

(7888.  When  not. —  Covenant,  and  not  tutumptit,  being 
the  form  of  action  at  common  law  upon  a  teaUd  intWwnmt, 


>  BreckbUl  «.  Lancuter  Tamp. 
Co.,  3  TMl.  (U.  S.)  ISO;  Fnnkfort 
Bftnk  9.  Aiidfiraon,  8  A.  £.  w**yK, 
(£7.)  1.  An  exception  to  thia  role 
WBB  idmitted  where  &  local  act 
Kitboriied  ■  corporation  to  make 
promtMory  notu:  Slark  e.  Bighgata 
Archway  Oo.,  S  Taunt,  792.  Bat  all 
American  corporatioai  have  thU 
power,  nnleoi  it  ia  prohibited  to 
tbflm:  Attn,  4  6730. 

■  Bex  V.  Bank  ol  England,  1  Dong. 
624;  Davifltr. Georgetown  BridgeCo., 
I  Onnch   0.  0.  tV.  8.)  147;  Gray  v. 


8  Am.  Sec  166;  Woroeater  Tamp, 
Oo,«.WiUaid,6UaaB.80;  t.  b.4  Am. 
Dec  80;  Uechai^ci'  Bank  v.  Bank  of 
OolnmUa, 6  WheaL  (U. 8.) 328;  Bask 
of  Metropolie  v.  QnttacMick,  14  Fet, 
(U.  S.)  19;  Eortright  v.  Bnfioio  Com- 
mercial Bank,  SO  Wend.  (M.  Y.>  91; 
t.  c  22  Wend.  (H.  T.)  S48;  84  Am. 
Dec  817;  Foster  v.  Enez  Bank,  17 
Hon.  479,  503;  i,  e.  9  Am.  Dec  166; 
Sargent  v.  Franklin  Ida.  Co.,  8  Pick. 
(Haaa.)  90,  98 ;  «.  c.  19  Am.  Dec  306; 
Pottltney  n.  WeUa,  1  Aiken  CVt,),  180; 
OaanU  V.  AndoTCr,  21  Tt.  848 ;  Stone 
*.  Oimgiegatl<mBl  8ociet]r,  14  Vt.  86 ; 
Antipoeda  BAptist  Ohnich  «.  MnUord, 
8  N.  J.  L.  ISS;  Ncvtb  Whitehall  f. 
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Soutb  -WbltebaU,  8  Serg.  &  S.  <Pa,) 
117;  Gheotnut  HiU  Tompike  *.  But- 
ter, 4  Serg.  &  B.  (Pa.)  6, 16;  ■•  c  8 
Am,  Dec  676;  Dana  «.  St.  Andrew's 
Ghorch,  14  Johns.  (S.  T.)  118;  Dan- 
forth  «.  Bcoharie  &c.  Tnmp.  Boad,  12 
Johns.  (N.  Y.)  227,  231 ;  Bank  of  Oo- 
lombia  v.  Patterson,  7  Cranch  (D.  B.), 
299 ;  Warinc  v.  Catawaba  Co.,  2  Baj 
(S.  0.),  109;  Hayden  *,  Hiddleeex 
Tamp,  Corp.,  10  Maaa.  897;  «.  e.  6 
Am.  Dec  143;  Proctor  •.  Webber,  1 
D.  Chip.  (Vt.)  371,  466,  note;  Ohoea- 
peake  Ac  Canal  Co.  v,  Enapji,  9  At. 
(U.  8.)  641 ;  Hont  v.  Ban  F^ancUco. 
11  CaL2eO;  Gape  Sable  Go. '■  Can,  3 
Bland  (Md.),  606;  Seagraree  e.  Alton, 

isni.soe. 

*  Rex  «.  Bank  of  En^and,  1  Dong. 
608,  624;  Eortrlght  «.  Buffalo  Gom- 
menual  Bank,  20  Wend.  (N.  T.)  91 ; 
t.  0.  affinned,  22  Wend.  (N.  Y.)  348; 
84  Am.  Dec  317;  Saigent  e.  Franklin 
Ins.  Co.,  8  Pick.  (Uses.)  90;  i^  e.  10 
Am.  Dec  306;  anl«,  f  2462. 

•  Gray  v.  Portland  Bank,  8  Man. 
864;  I.  e.  I  Am.  Dec  166. 

'  IllinoiaCent.B.(;o.o. Thompson, 
116  lU.  169.  That  a  corporation  must 
jint  be  put  m  d^owtt  briore  it  will  be 
liable  upon  an  implied  contract, — see 
Sei«raTeB  •.  Alton,  IS  HI.  366. 
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MMnanpnt  cannot  be  maintained  against  a  corporation  npon  a 
written  agreement  to  which  the  agent  of  the  corporation  has 
pat  a  aeal,  thoagh  not  the  common  seal  of  the  corporation. 
Snch  an  instrument  is  neverthelesfl  the  deed  of  the  corpora- 
tion,* Bat  the  «eroU  or  private  teal  of  the  chief  engineer  of  a 
railroad  corporation  affixed  to  a  contract  is  not  the  seal  of  the 
company,  and  will  not  make  the  contract  a  specialty,  bo  as  to 
prevent  astumpeit  against  the  company  for  its  breach.* 

%  7391.  Treepass.  — It  being  settled  in  the  modem  law, 
contrary  to  earlier  opinion,*  that  a  corporation  can  commit 
tTe»pa$t*  both  npon  person  and  property,  through  its  agents 
acting  in  its  behalf,  —  it  follows  that  where  the  common-law 
system  of  pleading  prevails,  an  action  of  iretpaae  will  lie 
against  a  corporation  for  a  direct  injury  done  within  the  gen- 
eral scope  of  its  corporate  powers.*  The  doctrine  applies 
eqnally  to  municipal  eorporaiiona*  and,  in  Illinois,  to  towns 
organized  nnder  the  township  law;'  bat  with  this  limitation, 
that  the  act  complained  of  must  have  been  such  as  might 
have  been  lawfully  accomplished  bad  the  municipal  authori- 
ties proceeded  according  to  law;  since  where  the  act  com- 
plained of  lies  wholly  outside  of  the  general  or  special  powers 
of  the  municipal  corporation,  it  can  in  no  event  be  liable.* 

*  Porter  «.  Asdrowogglii  Ac  B.  H'CrMdy  «.  Goardians  ol  th«  Poor, 

Co.,  37  Me.  849.  0  Berg.  A  B.  (Pa.)  94 ;  t.  o.  11  Am. 

■  Saxton  V.  Texas  te.  B.  Co.,  4  Dec.  (KIT.  That  an  action  of  trespaae, 
R.  H.  201;  «.  e.  18  Pac.  Bep.  861.  tor  ouaKlt  and  battery,  wtU  Ue  against 
Compare  atde,  f  6063.  a  railroad  companj,  —  see  St.  Louia 

■  Ante,  4  6S0S,  Aa.  B.  Co.  v.  Dalby,  19  HL  862;  anU, 
*AnU,itaOi.  4i  6304,  6306. 

■  LTman  *.  White  Binr  Bridge  *  Allen  «.  Pecatnr,  23  HI.  S^ ;  t. «. 
Co.,  2  Aiken  (Vt),  255;  t.e.  16  Am,  74  Am.  Deo.692;  ddcagoe.UcQraw, 
Dec.  7(fi;  Whiteman  *.  Wilmington  75  HI,  666,  670;  Sheldon  v.  Kalama- 
Ae.  K.  Co..  2  Harr.  (Del.)  614;  i.  c.  coo,  26  Hich.  387;  Chicago «. Tomer, 
S3  Am.  Dec  4U ;  Underwood  r.  New-  80  HI.  419,  420. 

port  LTcenm,  S  B.  Uon.  (Ey.)  129;  ■  WoU  «.  Boettcher,  64  HI.  816, 

a.  «.  41  Am.  Dec.  280;  HopldiiB  e.  821. 

Atlantic  Ac  Bailroad,  86  N.  H.  9;  ■  Chicago  *.  Tamer,  80  HI.  419,  ' 

■.e.72Am.  ])ec287,292;CrawfoTdB-  420. 

viUe  Ac.  B.  Co.  ei  Wrigbt,  fi  Ind.  263; 
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6  Thomp.  Corp.  g  7398.]    actiohb  bt  and  against. 

g  73fN^  Oaae.  —  An  action  of  U-tapaas  on  the  ease,  for  mal- 
featancty  will  lie  against  a  corporation  aggregate.^  This  form 
of  action  may,  for  instance,  be  maintained  \>j  a  purchaser  of 
the  shares  of  stock  of  an  incorporated  bank  against  the  cor. 
poration  for  its  refusal  to  tramtfer  tht  shares  to  him  on  its 
books* 

I  7300.  Trover.  —  Asacorporationmay,  through  its  agents, 
have  the  costody  of  peraonai  property,  and  as  it  may  sometimes 
have  that  custody  wrongfully,  it  follows  that  it  is  liable  in  the 
common-law  action  of  trover,  where  the  common-law  system 
of  pleading  prevails,  or  in  an  action  of  a  similar  nature  under 
the  modern  codes  of  procedure,  by  the  owner  of  goods  and 
chattels,  for  the  conversion  of  them  to  its  own  use.' 

§  7307.  Beplevln.  —  For  the  same  reason,  an  action  of 
replevin  will  lie  against  a  corporation,  —  the  object  of  this 
action  being  to  recover,  if  possible,  the  specific  goods  or  chat- 
tels and  damages  for  their  detention,  and  if  it  is  not  possible 
to  recover  them,  then  to  recover  their  vaitu,  and  also  damages 
for  their  detention.* 

g  7808.  Ejectment.  —  The  ancient  notion  that  trespass 
could  not  be  maintained  against  a  corporation  prevented,  of 
course,  corporations  being  made  defendants  in  suits  of  eject- 
ment    But  this  principle  was  early  abandoned,  and  it  has 

'  New   Tork  *,  Bailey,  S   Benio  mbject  of  an  action  of  raplevin  or 

(N.  Y.),  433;  Harlem  e.  Emmert,  41  other  poeaessor?  action;  and  an  in- 

m.  8L9.  stance  of  each  an  action  ia  fonnd  in 

*  Presbyterian  Congregation  v.Oar-  Iiooisiana,  where  it  waa  held  that  an 
lialeBank,  6Fa.  Bt.  S46;ante,  (24S3.  albamatlTe  judgment  for  MO. 000,  in 

'  Yarborongh  s.  Bank  of  England,  case  of  default  in  obejring  the  oider  of 
10  East,  6;  Sherman  •.  Commercial  the  court  to  deliver  the  list,  was  in- 
Printing  Co.,  29  Mo.  App.31.  That  valid,  the Bubacriptionsbeingoncred- 
trottr  lies,  bj  a  eharehoMer,  agaiiut  it  and  the  judgment  not  recf^piixing 
the  corporation  for  the  converaicm  of  or  rcaerving  defendant's  right  to  re- 
hia  Bhares,  —  eeeonte,  {  2466.  ceiveacorreapondingamountofetock. 

*  It  haa  been  held  that  a  ttoek  (u6-  People's  Brewing  Co.  •.  Bcebinger, 
fenph'onlMilikeapToiniasorynoteor  40  La. An. 277;  t.  o.  21  Am.  A  Eng. 
otber  written  obligatbn,  majr  be  the  Corp.  Oaa.  833 ;  4  Bouth.  Bep.  82. 
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WHAT  ACTIONS  AOAIH8T  OOBPOBATIOMB.  [6  Tliomp.  Corp.  §  7403. 

long  been  regarded  as  the  estabUshed  law  thai  the  method  of 
trying  the  title  of  land  by  ejectment  extends  to  corporatiooB 
of  every  kind,  whether  in  the  character  of  plaintiffs  or  de- 
fendants.' 

g  7399.  Forcible  Entry  and  Detainer.  —  The  same  prin< 
eiple  will  support  the  statutory  action  of  forcible  entry  and 
detainer  against  a  corporation  aggregate.' 

g  7400.  Slander — Idbel  —  Slander  of  Goods. — A  corpora- 
tion may  maintain  an  action  for  a  libel;*  and  one  corporation 
may  maintain  an  action  against  another  wbich  alanda^a  it$ 
bunnet*  and  represents  its  product  to  be  of  inferior  quality.* 

g  7401.  Book  Acooont. —  An  action  of  "book  account** 
may  be  maintained  either  by  or  against  a  corporation.* 

g  740S.  AccovBt  Stated.  —  An  action  may  be  maintained 
against  a  corporation  to  recover  upon  an  aeeotmi  staled,  in  like 
manner  as  against  an  indiridnal, —  the  same  presumption 
existing  that  if  the  account,  when  rendered,  is  not  correct, 
the  alleged  debtor  will  make  objection  to  it  within  a  reason- 
able time.     The  presumption  would,  no  doubt,  have  the  same 

*  1  Kyd  on  Corp.  1S7.    See  Den  v.  tain  Ac.  B.  Co.  «.  Johnson,  lid  U.  B. 

Fen,  10  N.  J.  L.  237.  606.    This  action  ia  a  apeciea  oF  Btato- 

■  It  has  been  beld  that  a  atatnta  torf  bill  of  peace,  and  proceede  on  the 

declaring  any  person  who  ahall  "en-  principle  that  the  law  will  not  aanc- 

ter   Into  or  upon  any  lands,  tttie-  tion  the  obtaining  b;  violence  of  the 

ments,  or  other  poneBaions,  and  d»-  poewssion  ol  realeatate,  bnt,  without 

tain    or  hold  the  aame  with   fwce  entering  Into  an  inquiry  as  to  title  or 

and  atroDg  band,  or  with  weapona,"  rifcbt  of  posaeaaion,  will  compel  the 

etc,  guilty  of  a  forcible  entry  and  party,  who  haa  made  a  forcible  entry, 

detainer  (Manaf.  Ark.  D^.,  $  3347),  la  to  aurrender  the  poesession,  and  liti- 

applicable  to  the  poaeeeaion  by  »  rail-  gate  bis  right  to  poaaeasion  in  the 

road  eotinpany  of  a  railroad,  or  part  of  conrts, 

a  railrofid,  there  bong  no  reaion  in  '  AnU,  i  73S3. 

the  natnreof  a  poeseaaionoFa  aection  'Buffalo  Lubricating  QMi.  Co.  «^ 

of  a  railroad  line  which  takes  it  oat  ol  Standard  Oil  Co.,  42  Hun  (N.  Y.), 

the  latignagn  of  Bucb  >  statote,  or  out  163 ;  anU,  4  6310. 

al  the  general  prindple  wbich  lies  at  '  Vermont  HuL  Fira  Ina.  Co.  v, 

the  foundation  of  all  octiona  of  ford-  Cumminga,  11  Vt.  503;  Honneman 

Ue  entry  and  detainer.    Iron  Honn-  t.  Fire  Siatriot,  87  Vt.  40. 
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loroe  in  the  com  of  a  eommeroial  corporation  as  in  that  of  ft 
commercial  partaersbip;  bat  in  the  ease  of  other  corporations, 
wbioh  act  more  SI0WI7,  it  ii  conceived  that  it  might  be  eome- 
what  relaxed.* 

%  7408.  Use  and  OccnpaUon.  —  While  an  action  of  (usump- 
tit  will  lie  against  a  corporation  for  the  lue  and  occupation  or 
land,  the  plaintiff  waiving  the  tort  and  suing  upon  an  implied 
contract/  yet  it  has  been  held  that  astatatory  "action  of  con- 
traet"  for  the  use  of  a  railroad,  cannot  be  maintained  by  the 
owner  against  persona  who  did  not  recognize  his  title,  but 
naed  the  railroad  advertely  to  him,  under  a  bona  fide  claim  of 
right,  by  virtue  of  a  lease  from  another  person.' 

§  7401.  Actions  on  manses  of  Cbarter.  —  Where  a  clause  in 
the  charter  of  a  corporation  provides  that  any  trustee  or  man- 
ager shall  have  a  claim  and  lien  npon  the  proceeds  of  the  sales 
of  the  company's  property,  for  expenses  or  debts  incurred  by 
him  for  its  benefit,  this  gives  a  remedy  at  law  against  the 
company  to  recover  such  expenses  and  debts.* 

S  7405.  Actions  on  Br-Iaws.  —  Whero  a  right  arises  nnder 
the  provisions  of  a  by-law,  an  action,  generally  an  action  of 
debt  at  common  law,  will  lie  to  enforce  that  right,  —  a  subject 
already  considered.* 

*  When  Twohilioiu  were  adopted  to  make  a  reeotd  of  the  vote  of  ita 

bf  tho  tnutaea  of  a  reUgioiu  eocietf,  board  of  tnutoM  npon  the  resolations, 

acknowledpngttw  joetaMeaof  a  claim  and  that  the  plaintiff  conld  recover 

made  by  the  plaintiff  agalDEt  the  cor-  apon  the  pramitt  contained  in  thti 

poratioii,  fiziDg  the  amotmt  thereof,  Msolntiona,  ander  a  oooat  npda  an 

and  agreeing  to  pay  the  game  in  a  «eotml  noted.    St.  Harjr'a  Ohnreh  *. 

■pedfied  time,  and  were  duly  ceiti  fled  Oagger,  fl  Barb.  (N.  T.}  676. 
by  the  secretary  of  the  board  ol  trn^  *  AWt,  i  7392. 

teee,  and  tranamitt^d  to  the  plaintiff,  *  Kittredga   a,   PMsIee,   t  Allen 

wbotherenpaDawentedtothepropo-  (Ifas!.),  JS6, 

•ition  oontmined  in  the  resolntionB,  *  Btephena  v.  Green  HiD  Cemetery 

and  agreed  to  accept  the  sum  offered  Co.,  1  Hooat.  (Del.)  X. 
bytbetrrateea,— itwaeheldthatan  *  Ante,    i   949,    See    Watson    «. 

action  wonld  lie  gainst  the  corpora-  Gierke,  Carth.  75i  i.  c  Oomb.  138. 
tion,  notwithstanding  it  bad  omitted 
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WHAT  ACTIOH8  AaUHST  COBPOBATIONS.    [6  Thomp.  COTp.  g  7406. 

i  7406.  Aetiou  for  VloIatioDB  of  PnUic  Datlefl. —  la  r»- 
•peoi  of  the  right  of  action  against  corporations,  a  distino* 
tion  mast  b«  taken  and  constantly  borne  in  mind,  between 
the  violation  of  a  duty  which  the  corporation  owes  to  the  pnb> 
lie  dtMiribittiwlTf,  and  the  Tiolation  of  a  duty  which  it  owes  to 
the  pnblic  tn  ita  aggregate  eapaeity, — that  i*  to  say,  to  the  State. 
In  respect  of  its  liability  for  a  Tiolation  of  a  daty  of  the  for* 
mei  kind,  the  cotporation  may  be  sned  by  the  person  to  whom 
it  owed  the  duty,  and  who  was  injured  and  damnified  by  its 
violation,  la  respect  of  a  violation  of  a  daty  of  the  latter 
kind,  the  corporation  can  only  be  proceeded  against  by  the 
State  itself.  A  number  of  decisions  will  be  found  which 
really  rest  upon  this  distinction  and  conform  to  it,  but  in 
wliieh  the  distinction  Itself  is  not  clearly  expressed.  When 
a  priTi^e  person  brings  an  action  against  a  corporation  in 
respect  of  the  Tiolation  of  some  general  pablic  duty,  it  is  some* 
times  loosely  said  that  the  liability  of  the  corporation  for  the 
Tiolation  of  such  a  duty  cannot  be  raised  in  this  collateral 
way,  and  that  the  only  exception  to  the  rule  which  prohibits 
collateral  inquiry  by  a  priTate  citizen  into  the  supposed  illegal 
acts  of  a  corporation,  is  where  express  legislative  permission 
is  granted  therefor.'  This  language  does  not  lead  the  mind 
to  a  clear  understanding  of  any  principle;  though  the  result 
of  the  decisions  is  that  where  the  duty  is  undertaken  by  the 
corporation  towards  the  members  of  the  public  distributiTelyi 
— as  where  a  railroad  company  undertakes  to  carry  a  passen- 
ger safely,  or  where  a  telegraph  company  undertakes  to  trans- 
mit a  message  properly,  or  where  a  canal  company  undertakes 
to  keep  its  canal  in  a  navigable  condition  for  the  use  of  its 
patrons,  or  where  a  municipal  corporation  undertakes  to  open 
a  highway  and  keep  it  in  repair, — the  corporation  is  liable  in 
on  action  to  any  individual  damaged  by  its  failure  to  perform 
the  particular  dufy  assumed.*    But  where  the  duty  is  one  that 


■  Hutiadale  «.  Euum  City  Ao.  bert  «.  8b  Loata,  29  Ho.  5«S,  676; 
B.  Co.,  fiO  Ho.  G08,  610.  North  HiaMnri  ^ac  B.  Go.  *.  Wiak- 

■  ShewaltM  «.  Pini«r,  SB  Mo.  218 ;  ler,  S8  Mo.  3M ;  Ohiiatiau  UniTenitj 
lAnd  «,  GoOman,  GO  Ho.  243;  Cham-  «.  Jordan.  28  Ho.  flS,  71. 
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ia  assumed  towards  the  public  generally,  or  towards  a  con- 
siderable portion  of  the  public  in  the  aggregate, — as  where  « 
railway  company  fails  to  complete  its  road  according  to  its 
charter,  establishes  it  on  a  route  not  permitted  by  its  charter, 
or  establishes  a  depot  at  a  place  not  permitted,  or  prohibited 
by  law,  or  abandons  some  portion  of  its  route  and  leaves  the 
inhabitants  of  that  vicinity  without  adequate  service, — the 
injury  is  of  that  public  nature  which,  unless  the  legislature 
has  expressly  given  a  private  action  to  an  individual,  can  only 
be  redressed  by  a  proceeding  on  the  part  of  the  State.*  The 
principle  here  laid  down  is  somewhat  analogous  to  the  right 
of  action  for  a  nuiaanee.  If  the  injury  flowing  therefrom  is 
one  sustained  by  the  public,  or  by  a  neighborhood  generally, 
and  is  not  special  or  peculiar  to  the  plaintiff,  he  has  no  right 
of  action;  the  injury  is  to  the  public,  and  it  must  be  redrei^ed 
by  a  public  prosecution  by  indictment*  or  information,  or 
sometimes  by  an  information  in  equity  brought  by  the  Attor- 
ney-General.' 

I  7407.  Specific  Perforinane«.  —  Courts  of  equity  powers 
will  compel  the  specific  performance  of  their  contracts  by  cor- 
porations, where  they  would  exert  the  same  power  against 
individuals.*  The  question  of  the  power  of  a  court  of  chan- 
cery, by  exerting  its  process  in  personam  against  parties  before 
it,  to  compel  them  to  perform  acts  relating  to  real  property  in 

■  Eineol^*.  St  Looia  fto.  B.  Co.,  8H;  1.0.18  Am.  Kep.  CM;  Praptih- 

tO  Ho.  668;    Martindftle  «.  Kanau  ton  «.  Nuhaa  ic  R,  Oo.,  10  Oaab, 

City  Ac  B.  Co.,  60  Uo.  (08,  610;  (Man.)  386;  Einealye.  St.  Looudtc. 

Bnuutrd  v.  B«ilroad  Co.,  48  Yt.  107;  B.  Co.,  69  Mo.  658,  663.    Oomp&re 

Broofclyn    Park   Comm'n    «.    Arm-  Jackson  v.  JackeoD,  16  Ohio  St.  168, 

■trong,45N.Y.  S34;  i.  e.  6  Am.  Bep.  16S;  LitUe  Miami  Co.  v.  Naylor,  2 

70;  Field  on  Damages,  i  89;  Millson  Ohio  St  235;  t.  o.  69  Am.  Dec.  667; 

Eminent  Domain,  i  817.  Bailrood    Company   •,  Compton,  2 

>  Holmau  •.  Townaend,  13  Het.  Gill  (Hd,),  20;  Attoniej-GeD«ntl  «. 

<MaBB.}  207;  Btetaon  v.  Faxon,  19  West  Wisconsin  B.  Co.,  86  Wis.  46& 
Pick.  CMaM.)  147;  i.  c  31  Am.  Dec  »  Port,  H  7774,  7782, 

123;  QuinC7  Canal  f.  Newcomb,  7  *  MontclairTownBhipv.NeT  Y<»'k 

Met  (Mass.)  276;  i.  e.  89  Am.  Dec.  Ac,  B.  Co.,  46  N.  J.  £q.  436;  t.  e.  1ft 

778;  Bmithv.BaeU>n,7Cush.  (Mass.)  Atl.  Bep.  242. 


A;  Btone  v.  Fairbnry  B.  Co.,  68  111. 
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WHAT  ACnoSB  AGAINBT  00BP0BATI0II8.    [6  Thomp.  COTp.  g  7109. 

tmother  juri$die6iont  ia  a  dispatable  one.  It  has  been  held  that 
a  court  ol  chancery  in  one  State  has  no  jnrisdiction  to  com- 
pel a  domeetic  corporation  to  go  into  another  State  and  8[>e- 
cifically  ezecnte  a  contract. to  make  improvements  on  lands, 
and,  on  its  default,  to  enforce  the  decree  by  attachment  and 
sequestration  of  its  property  in  the  home  State.* 

g  7408.  Mode  of  Compellliiff  Performance  of  AsreemeDt 
to  Arbitrate. — It  is  generally  agreed  that  a  court  of  equity 
vill  not  compel  the  specific  performance  of  an  agreement  to 
arbitrate.*  Suppose,  then,  that  there  is  a  provision  in  the  char- 
ier of  a  corporation  requiring  it  to  sell  its  property  and 
business  to  the  public  at  the  expiration  of  a  certain  period,  at 
a  price  and  upon  terms  to  be  fixed  by  arbitrators,  and,  when 
the  period  arrives,  the  corporation  refuses  to  join  in  the  ap- 
pointment of  arbitrators  as  required  by  the  charter, — what  is 
the  remedy?  It  is  held  that,  while  the  duty  to  appoint  arbi- 
tratora  wiU  not  be  specifically  enforced  in  eqoity,  yet  the  cor- 
poration may  be  compelled  to  do  so  by  mandamut;  or  the 
State  may  proceed  in  qvo  warranto  to  forfeit  its  charter,  by 
reason  of  its  willful  refusal  to  perform  one  of  the  conditions 
on  which  it  accepted  it,  and  thus  take  back  to  itself  the  fran- 
chise and  confer  it  upon  the  proper  body  for  the  benefit  of 
the  public' 

S  7400.  Bills  In  Eqnlty  for  IMscoTer;. — The  object  of  a 
bill  of  discovery  in  equity  is  to  enable  one  party  to  search  the 
conscience  of  his  antagonist,  and  to  compel  him  to  make  die- 

■  Fort  Bc^al  B,  Co.  «.  Hunmond,  476;  Gtubdii  «.  Eeteltae,  17  N.  T, 

e8  0a.G23.  491;    Iteheider   «.    Biddle,    4    DiU. 

>  Hilnes   ■.   Oer]r,   14  Tee.   400;  (U.  8.)  66;  Hog  •.  Van  Burkleo,  58 

BlnadeU  w.  Brettargh,  17  Vm.  232,  Ho.  202;  Biddle  >.  Bune^y,  62  Mo. 

241;  Streete.  Bigbr,  6Tm.  816,  B17;  16B,  168;  King  •.  Howard,  27  Mo. 

Agar  •.  Hacklew,  2  Sim.  &  Stn.  418;  21,  26. 

Wilfeee  «.  Da-rifi,  8  Bier.  607 ;  Gonrta;  '  St.  Looia  «.  St.  Louis  Gas  Light 

•.  Somerset,  19  Yes.  429;  Tobey*.  Co.,  70  Mo.  68, 114 ;  dting  Union  Fac 

Bristol,   8    Story,    800;    Horfleet  v.  B.  Oo.  e.  EaU,  91  U.  S.  343;  People 

flonthaU,  8  Hnrph.  CN.  0.)  189, 190;  «.  Manhattan  Qas  Worka,  46  Barb. 

Providence  *.  St.  John'i  Lodge,  3  (N.  Y.)  1S6;  United  States  «.  Union 

B.L46;  Ht>^:inati.GilmBn,22Wis.  Pac  K.  Co.,  3 BUt.  (U.S.)  624. 
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closures  upon  oath,  of  facts  nece8saT7  to  the  preservation  of 
th«  rights  of  the  former,  vhich  he  otherwise  might  not  be 
'  able  to  prove.  The  remedy  has  lost  most  of  its  efficacy  aiace 
the  adoption  of  modern  statutes  removing  the  exemption 
of  parties  from  being  witnesses  in  civil  cases.  Corporatioos 
could  answer  only  under  their  common  seal;  whereas  natural 
persoas  (peers  excepted)  are  bound  to  answer  under  oath.' 
Therefore,  in  order  to  prevent  a  failure  of  justice  arising  from 
the  circumstance  that  a.  corporation  cannot  take  an  oath  and 
cannot  be  indicted  for  perjury  for  making  an  answer  willfully 
false,  the  practice  has  long  been  settled  to  join  the  officers  of 
the  corporation,  such  as  its  secretary,  book-keeper,  or  other 
officer,  and  even  its  members,  as  defendants  in  bills  in  chan- 
cery for  the  purpose  of  compelling  them  to  make  discovery 
for  it.*     On  the  one  hand,  when  discovery  is  sought  of  an 


*  Hitf.  on  Plead.  10. 

■  Wycb  •.  Meal,  8  P.  Wmm.  SIO; 
Anotu,  1  Vernon,  117;  Moodalay  •. 
Morton,  IBro.O.C. 469;  Dammer  *. 
Chippenham,  14  Veeey,  24S;  Broml; 
■.  Westcheater  Oo.  Man.  Bocietf,  1 
Johna.  Ch.  (N,  Y.)  360.  "  It  aeema 
to  be  aetUed  that  a  bill  will  lie  againtt 
a  corporation  and  itt  officen,  to  compel 
a  discoveij  from  the  ofScera,  to  aid  a 
plaintiff  or  a  defendant  in  maintain- 
ing or  dafendinga  Bait  brooghtaftainat 
or  by  the  corporation  alone."  Field, 
J.,  in  Poat  v.  Toledo  Ao.  B.  Co.,  144 
Mass.  841;  t.  «.  69  Am.  Rep.  66,  92: 
citing  McComb  v.  Chicago  Ac.  R.  Co., 
IS  BUtchf.  (U.  S.)  69;  Coata  Rica  *. 
Erlanger,  1  Ch.  Div.  171;  Glaascott 
*.  Copper  Miners'  Co.,  11  Sim.  806; 
Moodalay  v.  Morton,  1  Bro.  C.  0.  469. 
See,  on  the  anbject  of  discovery,  Col- 
gate  •.  Compagnia  Francaiae,  23  Fed. 
Rep.  62 ;  MacGregoc  e.  Baat  India  Co., 
2  Sim.  452;  Bolton  «.  Lirerpool,  1 
MyL  A  K.  88.  It  is  said  that  in  enita 
againat  a  corporation,  as  it  answered 
under  ita  common  seal  and  not  under 
oath,  the  practdca  waa  early  eetab- 
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llflhed  in  UaBBachnaette  of  making 
one  or  more  ol  ita  offioeia  or  memboa 
codefendanta,  and  of  compelling  them 
to  ma  be  disclosure  of  aoch  facts  within 
their  knowledge  as  the  corporation, 
if  a  nataral  peraon,  coold  have  been 
compelled  to  diecloee,  although  their 
answers  conid  not  be  used  aa  eridenoa 
againat  the  corporation.  Their  an- 
swers enabled  the  piaintift  to  ascei^ 
tain.  In  advance  of  a  trial,  what  the 
iacta  within  their  knowledge  were, 
and  to  propound  proper  interrogato- 
riea  to  them  or  to  other  persons  as 
witnessee.  if  ield,  J.,  in  Foat  v.  Tole- 
do Ac.  R.  Co.,  144  Mass.  341;  i.  e. 
69  Am.  Rep.  86,  90;  dting  Wright 
«.  Dame,  1  Met.  (Man.)  237.  The 
pncttce  of  joining  an  oJI!e«r  of  the 
oorporation  in  a  MS  againtt  it  for  a 
dticoMrv,  where  the  plaintiff  is  enti- 
tled to  a  discovery,  ia  explidned  ia 
McCombe.  Chicago  R.  Co.,  19  Blatchi. 
(U.  SO  £9.  The  reason  of  the  rule  ia 
aUted  by  Lord  Ohanctillor  Talbot  in 
the  leading  oaae  of  Vfjeb  •.  Ueal,  8 
P.  Wma.  310,  which  seema  to  ham 
finally  eetabliahed  the  practice,  to  ha 
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ofGcer  of  ft  eorpoiation  impleaded  aa  a  defendant  in  eqnitj, 
tbe  officer  mast  be  made  a  party  for  that  pnrpose,  althoagh 
no  Bubataatial  relief  is  sought  against  him.*    On  the  other 


that  tht  pUintifE  ought  to  Iibtb  di»- 
covery,  and  tbonsh  the  eorpcffatiaii 
might  MDBwar  under  ita  oommon  eeftl, 
it  would  not  be  reBpomdble  torpnjwy. 
It  k  an  exoepthm  to  tbe  ganerat  rale 
that  a  wttMU  canaot  be  joined  Sa 
pnrpoBN  of  discoTet7.  A  limitation 
of  the  rale  la  that  th«  <dBoer  eaanot 
be  joined  u  a  party  for  the  discoverr 
at  what  he  did  not  team  aa  an  offloer, 
or  of  the  tacta  which  ha  knew  before 
he  became  an  officer.  It  baa  alao 
been  held  that  the  plaintUf  maj  jdn 
«  member  of  tbe  corporatirai  ita  the 
ptupoeea  of  discorerj,  altboogb  the 
latter  la  not  an  officer  or  agent  of 
the  oorporation  (Wright  a.  Dame,  1 
Uet.  <Ha«.)  237);  and  it  baa  baen 
held  in  the  Engliob  Conrtol  Chancery 
that  pumhen  of  the  corporation  may 
be  joined  with  an  offloer  in  each  a 
bilL  Olaaaoott  •.  Copper  Bdioeta' 
Co.,  11  Sim.  SOG.  Bat,  oatslde  of  the 
rale  abore  ctated,  a  bill  lor  a  disoov 
ery,  in  iM  of  a  defenee  to  an  action, 
cannot  be  raaint^neai  against  one 
who  is  not  a  party  to  tbe  record  at 
laWt  thon^  he  may  be  interested  in 
the  anbjeetof  tiie  action,  —Lord  Cot- 
tMibam  nying : "  The  caaee  of  offloen 
ol  corpmtunui  etand  on  prindplee 
entirely  peculiar  to  themeelTea,  and 
have  obvioaaly  no  application  to  tbe 
preeent  caee."  Queen  of  Portugal  •. 
G1yn,7Clai^diFin.466.  Itiaacaroely 
Hill  mill  J  to  add  that  tbe  pUinUff 
nay  wcriM  hie  right  to  have  an  officer 
«(  the  oorpofation  jcnned  wlio  can 
anawer  nnder  oath  and  be  reBponeible 
ftvtbepenaltieiof  perjnry;  and  that 
ha  may  therefore  maintain  a  bill  for 
a  diaooTCry  against  tbe  oorporation 
alone  in  aid  of  aa  action  imainit  it  at 
laWt  altboogh  it  does  aoi  answer 


nnder  oath.  Colgate  v.  Compagnte 
Francaiae,  28  Fed.  Bep.  83.  In  the 
caae  of  Conta  Bica  *.  Erlanger,  1  Ch. 
DiT.  171,  there  waa  a  crow-bill  for  a 
dieoovery  against  the  plaintiO  and 
the  president  of  the  plaintiff  Bepob- 
llc  The  only  qneetiona  were  as  to 
stayingthe  original  action  till  answer, 
and  aa  to  the  right  to  ohooae  the 
officer  of  the  plidntifl  Bepobllo  who 
ihoald  make  the  discovery.  One  9t 
the  leading  caaea  on  tbia  sabjeot  waa 
that  of  a  "  Ull  against  a  oorporatian 
to  diooover  writings.  The  defendanta 
answered  onder  their  common  seal, 
and  so,  being  not  sworn,  will  answer 
nothing  in  their  own  ivejodice.  Or- 
dered that  tbe  clerk  of  the  oompany, 
and  each  member  or  members  as  tha 
plainUfI  shall  think  fit,  anawer  on 
oath,  and  that  tbe  master  settle  the 
oath."  Anon.,  1  Yem.  117,  Anno 
leWL  So,  in  a  case  against  the  East 
India  Company  an  officer  of  the  com- 
pany was  made  defendant  in  a  bill 
for  disooTery  of  orders  and  entries  In 
the  books  of  the  company,  and  a  do- 
morrer  to  the  bill  was  orerrnled. 
Wych  V.  East  India  Co.,  S  P.  Wms. 
809,  Anno  1784.  In  like  manner,  a 
demorrer  to  a  bill  against  the  East 
India  Company  and  their  secretary, 
praying  for  a  general  examinatirai 
id  witneseee  in  India,  and  that  the 
defendanta  might  dlscorer  by  what 
aotbority  tbe  plaintill  waa  diepoe- 
seoaed  of  a  lease  for  snpplylng  Madras 
with  tebaoco  (the  plaintiffs  intending 
to  Ixing  an  action),  waa  orerrnled. 
Uoodalay  «.  Morton,  1  Bio.  0.  O. 
469,  Anno  ITSfi. 

>  Virginia  Ac  Man.  Co.  •.  Hale,  tS 
Ala.  HSj  •.  e.  9  Socth.  Bep.  S56. 
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hand,  if  no  Bubstantial  relief  is  sought  against  him,  and  if  do 
diBcovery  ia  demanded  from  him  in  the  bill,  he  is  not  prop- 
erly joined  as  a  party,  especially  where  the  bill  waives  answer 
under  oath.'  Moreover,  it  is  a  principle  that  nun  witneuet, 
who  are  shown  to  be  cognizant  of  the  alleged  facts,  cannot  be 
joined  for  a  discovery*  Upon  this  principle,  it  is  held  that 
where  a  bill  in  equity  is  filed  by  a  creditor  against  a  corpora- 
tion, and  also  against  its  direetora  and  offictTs,  bat  no  relief  is 
prayed  except  as  against  the  corporation,  and  no  fraud,  con- 
spiracy, or  breach  of  trust  is  charged  against  the  directors 
and  officers,  they  cannot  be  joined  as  defendants  for  the  sole 
purpose  of  discovery.*  It  is  of  the  essence  of  a  discovery  that 
it  should  be  under  oath,  and  a  party  is  impleaded  as  defendant 
for  the  purposes  of  discovery  in  order  to  compel  him  to  answer 
under  oath.  When,  therefore,  the  bill  does  not  require  an 
answer  under  oath,  the  officers  of  the  corporation  are  improp- 
erly joined  for  discovery.*  Even  though  the  answers  of  the 
corporation  to  the  demand  of  the  bill  for  a  discovery  cannot 
be  read  as  evidence  against  the  corporation,  yet  they  may  be 
of  use  in  directing  the  plaintiff  bow  to  draw  his  interrogatories 
for  the  purpose  of  obtaining  a  better  discovery.*  The  former, 
as  well  as  the  present,  officers  of  a  corporation  can  be  made 
parties  to  a  suit  against  it,  for  the  purpose  of  compelling  them 
to  make  discovery  of  facts  within  their  official  knowledge.* 

g  7410.  Hode  of  ProcednrQ  to  Compel  I>1bcot«I7  1b  Eq- 
uity.— The  practice  is  where  the  complainant  desires  a  discov- 
ery in  a  suit  in  equity  against  a  corporation,  to  join  with  the 

■  Colonial  Ac.  Hort.  Co.  «.  Hatch-  898.    Compare  Zelnicker  v,  Brlgham 

Isson  U(Hi.  Co.,  44  Fed.  Rep,  219.  .h).Oo.,74  Ala.698;  Wattav.Eof&nla 

>  Howe  V.  Beet,  6  Uadd.  19;  Btor;  Kat,  Bonk,  76  Ala.  474.    For  a  biU 

Eq.  Plead.,  $  236,  note  2;  Norwood  not  alleging  lacta  entitling  the  plain- 

«.  Memphis  &c.  B.  Co.,  72  Ala.  56S.  tiS  to  a  dUcovery  from  the  directors, 

•  Norwood  «.  Memphis  Ac.  B.  Co.,  see  Oamp  v.  Taylor  (N.  J.],  19  AO. 

72  Ala.  663;  Tutweiler  «.  Tnecalooea  Bep.  968, 

Coal  Ac.  Co.,  89  Ala.  391;  i.  c  7  *  Wycb  s.  Meal,  S  P.  Wms.  810. 

Booth.  Bep.  3S8.  ■Fulton  Sank  *.  Sharon   Canal 

'  Tatweiler  *.  Tuscaloosa  Ac  Coal  Co.,  1  Paige  (H.  Y.},  21ft 
Co.,  89  Ala.  891i  (,  o.  7  South.  Bep. 
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corporation  as  defendant,  any  director,  officer,  agent,  or  indivi- 
doal  member  from  whom  he  seeks  such  discovery.*  This  is 
regarded  as  an  exception  to  the  general  rule  of  chancery  prac- 
tice that  one  who  may  be  a  witness  cannot  be  made  a  defendant 
to  a  hill  for  discovery.*  The  officers  of  a  corporation  will,  in 
many  cases,  be  made  parties  for  the  mere  purpose  of  compel- 
ling them  to  make  discovery  of  doings  of  the  corporation, 
where  no  relief  is  sought  against  them  as  individuals.' 
Although  no  relief  is  sought  against  the  officers  or  agents,  but 
merely  a  discovery,  yet  this  discovery  cannot  be  had  from 
them  unless  they  be  joined  with  the  corporation  oj  defendants 
in  the  action;  but  the  answer  in  such  a  case  will  be  under  the 
teal  of  the  eorporation,  according  to  the  knowledge  and  infor- 
mation and  belief  of  its  officers,  ascertained  from  all  proper 
sources  of  information.* 

$  7411.  Farther  of  This  SnftJect.  —  Where  the  officers  of 
a  corporation  are  thus  joined  lor  the  purpose  of  discovery,  the 
discovery  is  limited  to  matters  coming  to  their  knowledge  in 


■  W7ch  9.  H«al,  S  P.  Wmi.  810; 
Dammer  v.  Chippeaham,  14  Tei.  240 ; 
Uoodal»7  •.  Morton,  1  Bro.  0. 0. 469 ; 
Lr  Texier  «.  Anspach,  16  Ves.  1S9, 
164;  Gibbona  v.  Waterloo  Bridge  Co. 
fi  Price,  4S],  493 ;  Gloeacott  «.  Copper 
Ubien'  Co.,  11  Bim.  806;  Manf  •. 
fieekman  Iron  Co.,  9  Paige  (N.  T.), 
IBS;  Bionion  s.  L«  Croue  Ac.  It.  Co., 
SW«11.  (IT.S.)2S3,  S08,perNel»on,  J.; 
FnlUm  Hank  •.  Kew  York  &a.  Canal 
Co.,  1  Paige  (N.  T.},  Sll,  per  Wal- 

*  Le  Texier  «.  Anapach,  16  Yea. 
IGB,  164;  Gibbona  «.  Waterloo  Bridge 
Co..  6  Price,  491 ,  493 ;  Many  v.  Beek- 
rawi  Iron  Co.,  9  Paige  (N.  Y.),  168; 
Story  Eq.  PL,  i  E34. 

■  Dnmmer  •.  Cbippenhom,  14  Yea. 
S46,2S2. 

*  French  tt.  Pirat  Kat.  Bank,  7  Ben. 
(TT.  B.}  48B;  t.  e.  II  Nat.  Bank.  Beg. 
189;   Broml^    v.   Weitcheeter   Co. 


Uan.  Soa,  1  Johns.  Oh.  (N.  T.)  386. 
Alio  It  haa  been  said  that  a  bill  for  a 
diflcOTerr  will  lie  againet  the  mem- 
bers ot  a  corporation  witbont  joining 
the  cOTporation  where  the  memben 
are  pemnally  liable  for  Ita  debta. 
Uiddletovn  Bank  v,  Boaa,  3  Conn. 
186,139;  t.e.8Am.I}ec.l64.  Where 
the  officer!  or  members  ol  the  corpo- 
ration are  joined  with  the  corporatloa 
for  pnrpoeea  of  diBcorerj  only,  and 
the  oomptBinant,  by  mistake,  inaerta 
a  prayer  tor  relief  ^ainat  aoch  officers, 
M  well  aa  against  the  company,  the 
offloers  can  not  demur  to  the  diacov- 
ery  and  relief  generally.  They  should 
make  the  discovery  Boi^ht,  and  demur 
to  the  relief;  or  should  answer  the  bUl 
generally,  and  then  object,  at  the 
hearing,  that  they  have  been  improp- 
erly made  parties  to  the  suit,  for  re- 
lief as  well  u  for  discovery.  Many  •. 
BeekmaaIionCo..9Paige(N.Y.},  188 
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the  course  of  their  service  as  officero,  and  cannot  be  eztducled 
to  other  matters.*  The  objection  that  a  discovery  may  subject 
the  company  to  a  forfeiture  of  its  charter,  is  not  sufficient  to 
support  a  geoerol  demurrer  to  a  bill  for  discovery  and  relief^ 
even  if  it  would  have  authorized  a  demurrer  to  the  discovery 
of  particular  facts.*  Where  a  corporation,  being  a  party  to  a 
suit,  is  directed  by  an  order  of  court  to  do  a  specific  thing  to 
eSectuate  certain  relief  to  which  the  other  party  is  entitled, 
an  officer  of  the  corporation  may,  in  aid  of  such  relief,  be 
compelled,  by  a  avbpcma  dueea  tecum  on  the  order  of  a  master, 
to  produce  certain  specified  books  and  documents  of  the  cor- 
poration.* 

S  74ia.  Btatatory  Sabstltntes  fbr  UUcoTeir.  —The  sub- 
ject of  discovery  in  equity  has  lost  most  of  its  importance,  by 
reason  of  the  fact  that  statutory  substitutes  for  this  remedy 
have  been  enacted  generally  in  England  *  and  America.*    The 


■  "No  cue  hu  goDB  so  tur  m  to 
join  an  officer  ol  &  corporatioo  lor  tiie 
purpoee  oi  diecovery  of  matten  which 
were  not  within  hii  knowledge  aa 
fluch  officer,  or  leemed  by  him  while 
in  the  Mrvioe,  or  m  a  member  of  the 
corporatioD;  nor,aa  lathis  cms, mat- 
ter! which  tO(A  place  before  the  tor- 
poration  wu  formed,  or  in  which  it 
had  no  part;  thongh  it  appean  that 
by  and  through  other  lODrceB  of 
information  the  officer  liappena  to 
haTO  obtained  inch  knowledge."  Per 
Ghoate,  D.  J^  in  UcComb  «.  Chicago 
AG.R.  Oo.,  7  red.  Rep.  126;  t.e.U 
Keporter,  422. 

*  BoblnMm  v.  Smith,  S  Paige  (N. 
Y.),  222;  s.  e.  H  Am.  Dec  312. 

*  Erie  B,  Co.  e.  Heath,  8  BlatchL 
<U.  8.)  US. 

*  In  England  it  la  no  longer  the 
practice,  nor  even  proper,  to  make 
an  <Aoer  w  member  of  a  corpw^ 
tioD  a  party  to  a  bill  against  it  lot 
purposes  (rf  discovery.  In  acoord- 
itx»  with  the  fifty-flnt  nction  of 

fi884 


Ihe  Common  Law  Procedure  Act  ol 
1864,  it  has  been  provided,  by  the 
rules  <rf  Gonrt,  tliat  "  if  any  party  to 
aa  bgUmi  be  a  bodycorponta  or  a 
jttot-etock  oraipany,  whether  isccs- 
porated  or  not,  or  any  other  body  of 
persons,  empowered  by  law  to  (ne  cr 
be  sued,  whether  in  Its  own  name  or 
is  the  name  of  any  officer  or  other 
person,  any  opposite  party  may  ap- 
ply at  chambers  for  an  order  ^loi^ 
ing  liim  to  deliver  interrogatories  to 
any  member  or  officer  of  loch  corpo- 
ration, company,  or  body,  and  an 
order  may  be  made  accordin^y." 
Bnles  of  Court  1875,  Older  yvyT., 
Uide4.  See  Wilson  e.  Church,  9  Ch. 
Div.  6C2.  Donbtlees  the  more  recoot 
court  rales  deal  with  the  subject  in  a 
eimiUr  way. 

*  These  statutes  and  their  Intar- 
pretation  are  considered  at  length  in 
1  Thcmp.  Trials,  i  731,  tt  Msq.  Fat 
the  aonstraction  of  the  New  York 
■tatnte.  see  Ibid.,  1 743,  rt  m«. 
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neoeitity  of  this  speciM  of  relief  has  been  almost  obliterated 
bj  statutes  which  have  been  generally  enacted  in  the  United 
Btates,  nndei  which  partiea  may  be  compelled  to  tettify  at  loit- 
ne8w«,  snbject  to  the  constitutional  immunity  against  self- 
incrimination.  Therefore,  although  the  directors  and  other 
managing  officers  of  the  defendant  corporation  may  be  joined 
for  the  purpose  of  relief  against  them,  yet  they  can  be  ex- 
amined as  witneases,  and  the  court  will  cousider  their  adver- 
sary character  to  the  plaintiff,  and  will  accordingly  allow 
them  to  be  examined  by  means  of  leading  quesHont.'  A  statu- 
tory provision  to  the  effect  that  any  party  to  an  aeiion  may  be 
examined  as  a  witness  at  the  instance  of  any  adverse  party 
or  parties,  after  issue  joined  in  said  action  and  before  trial 
thereof,  is  a  statutory  substitute  for  the  bill  of  discovery  in 
equity.*  Accordingly,  where  a  corporation  is  a  party  to  the 
record,  it  does  not  follow  that  its  ofBcers  are  parties  to  the 
action.  As  stated  by  the  court  in  one  case:  "A  corporation 
has  ft  distinct  legal  existence  as  a  person,  or  party  capable 
of  suing  and  beiag  sued,  and  process  against  it  brings  only 
such  artificial  body  into  the  court.  By  statute,  process  may 
be  served  on  some  designated  officers  of  the  corporation,  hut 
such  service  brings  the  corporation,  and  not  the  individual 
served,  into  court"  • 

g  7413.  BUI  of  Interpleader  by  A^ent  of  Corporation.  — 

It  is  said  that  the  grounds  upon  which  the  right  to  prefer  a 
bill  of  interpleader  rests,  and  consequently  the  appropriate 
allegations  in  such  bill,  are:  1.  That  two  or  more  persons 
have  preferred  a  claim  against  the  complainant.  2.  That  they 
claim  the  same  thing.  8.  That  the  complainant  has  no  bene- 
ficial interest  in  the  thing  claimed.  4.  That  be  cannot  deter- 
mine, without  hazard  to  himself,  to  which  of  the  defendants 
the  thing  of  right  belongs.*    It  is  a  settled  rule,  both  at  law 

'  1  Thomp,  Trials,  4  359. 

■  Apperaon  •.  Matual  Ben«6t  LUa  *  Atkiiuom  *.    Hanks,    1     Cow. 

Ins.  Co.,  38  N.  J.  L.  872;  WUaoa  •.  (N.  T.)  691,  70S;  GltMoa  *.  GoU- 
Wobber,  2  Grmj  (Han.),  658.  thw^te,  7  Ala.  281 ;  «.«.  tf  Am.  Ott. 

*  Apperaon  «.  MntiuU  Benefit  life      692. 
Ins.  Co.,  38  N.  J.  L.  272,  273. 
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and  in  equity,  that  an  agent  Bhall  not  be  heard  to  dispute  the 
title  of  his  principal  to  property  which  the  agent  has  received 
from,  or  for  the  use  of,  such  principal;  neither  will  he  be 
heard  to  say  that  he  will  hold  such  property  for  the  benefit  of 
a  stranger.'  So,  it  has  been  held  that,  where  one  person 
receives  money  for  another  as  hia  agent,  and  the  money  is 
claimed  by  a  third  person,  who  gives  notice  of  his  claim,  a 
bill  of  interpleader  will  not  lie;  for  s  mere  agent  receiving 
money  for  the  use  of  another  cannot,  by  notice,  be  converted 
into  an  implied  trustee.  His  possession  is  the  possession  of 
hia  principal.'  But  it  seems  that  where  the  adverse  claim- 
ants of  the  fund  in  the  hands  of  the  agent  both  claim  to 
derive  their  title  from  his  principal,  by  assignment  or  other- 
wise, the  principle  which  forbids  the  agent  to  bring  a  bill  of 
interpleader  does  not  apply;  for,  by  preferring  such  a  bill,  he 
does  not  deny  or  question  the  title  of  his  principal.  Accord- 
ingly, it  has  been  held  that  such  a  bill  might  be  maintained 
upon  the  following  facts:  The  bill  alleged  that  several  defend- 
ants (naming  them)  had  set  up  claims  to  money  collected  by 
the  complainant  on  notes  and  bills  which  bad  been  placed  in 
his  hands  for  collection  by  the  Tombigbee  Bailroad  Com- 
pany;  that  two  of  the  defendants  had  brought  suits  at  law  for 
its  recovery;  that  two  of  them  claimed  the  entire  sum  as 
assignees  of  the  corporation;  and  that  the  other  defendant 
claimed  a  part  thereof  under  an  order  of  transfer  by  one  of 
the  assignees;  that  the  complainant  had  no  interest  in  the 
sam  collected  by  him  (at  least  beyond  bis  commission,  which 
it  was  competent  for  him  to  retain);  but  that  he  held  the  sum 
for  the  use  of  the  party  entitled  thereto;  and  that  he  could 
not  determine,  without  hazard  to  himself,  which  of  the  de- 
fendants was  entitled  to  the  money,  and  thereupon  offered 
to  bring  the  same  into  court'  In  such  a  case  it  has  been 
held  that  the  corporation  is  not  a  necessary  party  to  the  bill, 
because,  having  made  an  assignment  of  the  thing  or  fund  in 

>  Giboon  «.  Goldtiivaite,  npra.  Morlejr  «.  Thompwrn,  8  Hadd.  664, 

■  Gibson  «.  Goldtbvaite,    tvjtras  note  in  index, 
dtlng  Bovjrer  v.  Pritchard,  11  Price,         •  Gibson  v.  Goldthwaite,  7   AU. 

115;   Lowe  v.  Blank,  S  Madd.  277;  281;  i.  e.  42  Am.  Deo.  602,  697. 
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controTeray,  it  hu'  ported  with  its  tiUe,  and  ooDseqaently 
with  its  iaterest  in  the  controversy.* 

§  7414.  Acttons  to  Beeover  PaTments  Volnntarilr  Hade. — 

The  rule  that  a  payment  voluntarily  made  under  a  mistake  of 
law,  but  with  a  fall  knowledge  of  the  facts,  cannot  be  recov- 
ered back,  rests  npon  general  priociptes  of  public  convenience, 
and  applies  to  a  corporation  as  well  as  to  a  natural  person.' 

g  741S.  Demand  In  Actfons  a^ralnst  Coiporattons.  —  It  is 
conceived  that  no  demand  m  neeeaaary  in  order  to  maintain  an 
action  against  a  corporation,  except  where  it  would  be  neces- 
sary in  ttie  case  of  an  individual.  Bat  before  a  stockholder 
can  bring  an  action  to  prevent  or  redress  breachea  of  tnut  com- 
mitted  by  the  offiaert  of  the  corporation  in  the  management 
of  its  affairs,  he  must  make  a  demand  on  the  directors  to  sue 
in  the  name  of  the  corporation,  absurd  as  this,  in  some  cases, 
may  be;*  though  some  courts  have  held  that  no  such  demand 
is  necessary  where  it  must  be  made  upon  the  persons  who 
themselves  are  guilty  of  the  wrong.*  A  demand  against  a  cor- 
poration must,  of  course,  be  made  upon  an  agent  authorized 
to  represent  it  in  respect  of  the  matter  of  the  demand.* 


*  Gibson  «.  Qoldthwaite,  7  AU. 
281;  •■  e.  42  Am.  Dec.  He,  687. 

■  Bailmy  Oompwiy  v.  Iron  Com- 
pany, 48  Ohio  St.  44;  «.  e.  iu6  nom. 
Valler  E.  Co.  v.  I^ke  Erie  Iron  Oo., 
I  L.  B.  A.  412;  a.  e.  18  N.  E.  Bep. 

*  Aiae,  H  4499,  4500,  «l  uq.;  ala> 
4  4SZ1. 

*  Wickerabam  m.  Crittenden,  OS 
Cal.  17  i  «.  c.  28  Pw.  Bep.  788. 

*  I^i^worth;  v.  New  York  Ac  B. 
Co.,2E.I).Smitti(N.T.),I96;  Com- 
mercUI  Bonk  «.  Bonner,  IS  Smedea 


A  U.  (Hiai.)  649.  Bow  demaod 
made  npon  the  corporation  to  lay  a 
toandation  for  an  action  to  enforce  a 
stockholder'!  indlvidoal  lisbilitf,— 
see  Hajmea  «.  Brown,  SS  N,  U,  546; 
HarTe7(i.0baae,3Slf.H.272.  Thna, 
a  demand  made  by  9,pautnger,  or  1^ 
bis  aaaignee,  lor  hia  bofigage  where 
bia  check  haa  been  lost,  la  a  good 
demand  U  made  upon  the  baggage- 
laatter  <rf  the  raUroad  company. 
Caaa  «.  New  Tork  &c  B.  Co.,  1  E.  D. 
Bmith  (N.  T.),  622. 
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CHAPTER  CLXXVIIl. 

JUBISBICnON  AS  DEPENDma  UPON  EESIDEKGE  AND 
SHIP. 

Abt.    I.    Ov  Statb  Codbts.     §|  7421-7440. 

IL     Federal  Jcbibdictioh  as  Dbpshdent  DFoa  Di< 
VBKSB  CiTIZBNSHIF.     §g  7447-7468. 
nL     Rbuotal  or  Such  AcnoNs  frou  the  State  to 

THE  Federal  Codrts.     gg  746^7478. 
IV.    "Inhabitancy"  ov  Corporations  for  the   Fdb- 
POSB8  07  Federal  Juribdictiom.    gg  7484-7489. 


Article  L    Of  Statb  Codbts. 


SscnoN 

7421.  ReBidenn  of  carporationa  for 

the  purpose  of  SUte  juris- 
diction, 

7422.  Influence  on  BUto  dedrions  <€ 

the  change  in  Federal  doc- 

7423.  Corporation  reeidea  at  its  prin- 

dpal  office. 

7424.  Theory  that  it  reaidea  whererer 

it  ezerciaes  iU  Iranchiaes. 

7425.  Further  of  this  theory. 

7426.  Boable  in  any  county  in  the 

State. 

7427.  Venue  the  aame  as  in  the  case 

of  natural  persona. 

7428.  In  the  county  where  the  con- 

tract vaa  broken  or  the  in- 
Jury  occnned. 

7429.  The  same  subject  oonttnued. 
74S0.  Where  the  cause  of  action  ae> 

craee. 


7431.  Validity  of  statutes  mating 
corporations  suable  ia  any 
county. 

74SS.  Local  actions. 

74S3.  Transitory  actions. 

7434.  Changing  the  venue. 

7435.  Residence  of  a  corporation  the 

residence  of  its  president. 
7438.  fiaUonal  banks  are  SUte  cor- 
porations Ibr   Jurisdictional 
purposes. 

7437.  Jnrisdictian  and  venne  Id  re- 

spect of  corporations  char- 
tered by  the  United  States 
other  than  national  banks. 

7438.  State  Jurisdiction  In  the  case  ol 

interstate  corporations. 

7439.  Actions  against  branches  of  cor- 

porations. 

7440.  Actions  in  the  county  iiL  which 

the  agent  with  whom  the 
eontract  was  made  resides. 


§  7421.  Besldence   of  Oorporatloni    for  tbe   PnrpoMS  of 
State  Jvrlgdiction.  —  A  coosiderable  disposition  has  maDi- 
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fested  itself  among  the  State  conrta  to  follow  the  Federal 
courts  in  dealing  with  the  subject  of  the  residence  of  corpora- 
tions for  the  porposea  of  jurisdiction.  At  an  early  period  of 
American  jurisprudence,  when  it  was  the  doctrine  of  the  Fed- 
eral  courts  that  they  would  look  behind  the  corporate  entity 
to  discover  the  residence  of  the  individuals  composing  it,  for 
the  purpose  of  settling  the  question  of  jurisdiction  as  depend- 
ent upon  diverse  State  citizenship,'  some  of  the  State  courts 
applied  the  same  principle  in  respect  of  tbeir  own  jurisdiction.' 

S  7422.  Infloence  on  State  I>eclsions  of  tbe  Change  in 
Federal  I>ootrlne. —  But  with  the  change  in  the  Federal  doc- 
trine on  this  subject,  under  which  the  Federal  courts  conclu- 
sively presume  that  a  corporation  created  under  the  laws  of 
a  particular  State  is  a  citizen  of  that  State  for  the  purposes  of 
their  jurisdiction,  the  State  courts  have  entirely  abandoned 
the  conception  of  looking  behind  tbe  intangible  person,  to 
discover  the  residence  of  the  members  composing  it  for  any 
purpose  connected  with  their  jurisdiction.  No  such  idea  is 
discoverable  in  any  of  tbe  modern  books  of  reports.  On  the 
other  band,  tbe  State,  as  well  as  the  Federal  doctrine,  now  is, 
that  a  corporation  has  no  individuality,  except  in  its  corpo- 
rate capacity;  that  its  local  i^us  is  not  dependent  upon  the 
citizenship  of  tbe  individuals  composing  it;  that  an  action  by 

>  Buk  of  United  Stat«a  k  De-  indhrldntiUM  the   character   tA  tbe 

Teniiz,6Cr«iielk(U.8.),  SI,  87;  Hope  members,  and  to  ftata  in  ■oma  part 

Ids.    Go.   *.   Boardnum,    6    Cruich  of  the  record  that  tber  vere  eitisena 

(U.  8.},  67,  of  Kentucky;  but  hia  failnie  to  do  id 

■  Wood  «.  Hu-tford  Fire  Ins,  Co.,  vm  regarded  u  a  mere  defect  In  tbe 
IS  Conn.  202;  a.  e.  33  Am.  Dec  896.  declaration,  and  not  in  the  writ,  and 
l!1ina,  it  being  a  principle  of  the  Jorio-  waa  amendable.  Lexington  Haa.  Oo. 
prudence  of  Kentocky,  seemingly  en-  v.  Dorr,  8  Litt.  (Ky.)  266.  Bo,  in 
acted  by  aUtnte,  that  actiona  could  Connecticut,  the  conrt,  for  the  pnr- 
not  he  hroogbt  in  the  conrta  of  that  pcM  of  determining  the  residence  oi 
Stftte  by  non-reaidenta  mgainat  non-  a  corporation  with  reference  to  the 
re«dents,  but  that  if  the  plaintlS  queation  of  juriadiction,  r^arded  the 
were  a  non-reddent,  the  defendant  ■tockholdera  as  tbe  real  partiea  de- 
moat  be  a  dtiien, — if  a  dtixen  of  fendant,  and  settled  the  qneetion 
Bhode  Island  brooght  an  action  in  according  to  their  residence.  Wood 
Eentucky  against  a  Kentncky  corpo-  v.  Hartford  fire  Ina.  Co.,  IS  Goan. 
ration,  it  was  necessary  for  bim  to  902;  t,  e.  33  Am,  De«,  896. 
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a  corporation  In  its  corporate  name  is  conclusively  presamed 
to  be  brought  by  the  citizens  of  the  State  under  whose  laws 
the  corporation  is  created;  and  that  no  averment  or  evidence 
to  the  contrary  is  admissible  to  defeat  the  jurisdiction  of  the 
court  in  which  the  action  is  brought.'  This  doctrine  is  based 
upon  the  theory  that  a  corporation,  from  the  necessity  of  the 
case,  can  have  hut  one  domicile,  and  that  it  cannot  migrate, 
but  must  dwell  in  the  place  of  its  creation.*  But  this  concept 
tiou,  in  so  far  as  it  relates  to  State  jurisdiction,  is  now  greatly 
modified,  because  even  those  courts  which  reiterate  it,  sustain 
actions  against  foreign  corporations  in  their  own  juriadic* 
tions.*  Bat  it  remains  that  the  courts  of  a  State  do  not  lose 
jurisdiction  over  corporations  created  by  their  own  legisla- 
tures  or  under  their  own  laws,  from  the  mere  fact  that  such  a 
corporation  may  make  a  de  facto  migration  into  another  State, 
by  establishing  its  principal  office  and  the  residence  of  its 
chief  officers  there.*    The  jurisdiction  of  a  State  court  over 


■  Edacfttional  fiodetj  *,  V&may, 
64  N.  H.  376.  That  a  State  court  will 
not  look  behind  the  coiporate  entity 
to  Bcmtmize  its  membership  for  the 
pnrpoae  ot  determining  »  question  of 
jnrisdiction  or  venue,  was  lield  in 
Connecticut  Ac,  R.  Co.  *.  Cooper,  80 
Tt.  476;  I.  e.  78  Am.  Dec  819.    Bee 

(also  Ifozie  Nerve  Food  Co,  tr.  Banm- 
buh,  32  Fed.  Rep.  206.  That  the 
qneitlon  ol  jurisdiction  la  determined 
bj  the  fltate  of  facts  existing  at  the 
eommtncttaent  of  the  action,  and  is  not 
affected  hj  a  subsequent  attignmera 
of  the  cause  of  action,  — Me  £nrin  v. 
Or^on  R.  Ac.  Co.,  28  Hon  (K.  Y.), 
269. 

■  See  a  note  on  thia  doctrine  to 
Yonng  g.  South  Tredegar  Iron  Co.,  4 
Am.  St.  Rep.  760. 

*  As  was  done  in  Edncational  So 
ciet7  «.  Vorner,  54  N.  H.  376.  So  in 
Newport  Ac  Bridge  Co.  «.  Woollej, 
73  E7.  523,  where  a  company  organ- 
ized to  construct  a  bridge  acrosa  the 
5^90 


Ohio  River  between  Cincinnati  and 
Newport,  had  been  incorporated  un- 
der the  laws  of  Eentucky,  it  was  held 
that  it  could  not  liave  two  domidlee, 
and  that  its  domidle  was  in  Ohio,  and 
yet  an  action  was  sustained  against  it 
in  Eentacky.  Ante,  i  47.  But,  as 
already  pointed  out  lanU,  H  47,  819, 
SSO,  688),  an  interstate  corporaUon 
created  by  the  concurrent  legialalatm 
of  both  States,  ia  not  a  non-re^oit 
of  one  of  sucb  States,  becanse  the  in- 
corporators had  previously  obtained 
a  i^arter  In  another  State  and  ef- 
fected an  organization  there,  and  still 
carries  on  boainees  there.  Railroad 
Co.  V.  Bornhill,  91  Tenn.  395 ;  «.  e.  30 
Am.  St.  Rep.  8S9;  19  8.  W.  Rep.  81 
(difltinguiabing  Hamphis  &o.  R.  Go. 
f.  Alabama,  107  IT.  8.  5S1).  See  also 
jNM(,  ii  7438,  74G2,  7472,  7490,  7499. 
7817,  7891,  8012.  8020.  8028. 

*  Baltimore  Ac  R.  Oo.  v.  Oallahoe, 
12  Qratt.  (Va.)  665 ;  «.  c.  65  Am.  Dec 
254. 
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corporations  of  the  State,  in  respect  of  their  doings  in  other 
States,  when  those  doings  relate  to  Umd,  or  other  fixed  property 
in  tueh  other  States,  hj  proceedings  in  personam,  rests  rather 
upon  the  consideration  of  the  power  of  a  conrt  of  equity  in 
one  State  to  compel  its  own  citizens  to  do  acts  afifectiug  the 
title  to  or  statue  of  land  in  another  State.* 

§  74S3.  Corporation  Resides  at  Its  Principal  Office.  —  In 

the  absence  of  special  statutes,  such  as  those  providing  that 
actions  may  he  brought  against  a  railroad  company  in  any 
county  through  which  its  road  passes,  and  that  service  may 
be  had  upon  any  station  agent,  etc.,  many  decisions  concur  in 
the  proposition  that,  for  the  purposes  of  jurisdiction,  the  resi- 
dence of  a  corporation  is  the  place  inhere  it»  principal  Inui- 
neea  M  carried  on.*    What  the  principal  office  or  place  of 


'  Under  the  doctrine  of  the  En^ 
lish  Court  of  Ohanceiy,  the  power 
ezieta,  and  it  is  frequently  exerdsed 
in  ttiia  country, — in  one  CMe  under 
the  notice  oF  the  writer,  bj  removing 
ft  domefltic  corporation  from  the  office 
<rf  tmUe  of  property  aitnated  in  an- 
other State,  and  by  enjoining  it  from 
proceeding  further  in  an  action  there 
pending  in  relation  to  >nch  property, 
at  the  aoit  of  persona  interested  in 
Boch  property,  some  of  whom  were 
restdenta  of  the  domestic  State.  Qib- 
Bon  V.  American  Loan  &a.  Co.,  58  Hon 
(N.  Y.),  443;  I.  c  35  N.  7.  St.  Bep. 
192;  12  N.  Y.  Bapp.  444. 

'  Chicago  Ac  R.  Co.  a.  Bank  of 
Korth  America,  82  HL  tf3;  Jenkjoa 
•.  California  Stage  Co.,  22Cal.  637; 
Ho^t«  *.  On^n  Pac.  R,  Co.,  16 
Or.  123;  (.  e.  17  Pac  Rep.  869  (or  in 
the  coan^  in  which  tbo  cause  ot  ao* 
tioo  aroee);  Caldwell  «.  Viokabarg 
Ac  B.  Co.,  40  La.  An.  753;  (.  e.  0 
Sonth.  Bep.  17  (holding  that  a  rul- 
rood  corporation  moat  be  sued  at  ita 
domicile  for  dami^ea  arising  from  a 
rauivt  brtaeh  of  ita  obligationi,  mch 


as  ntgligence  or  lum-feataitee) ;  Mont- 
gomery tt.  Louisiana  IiOvee  Co.,  30 
La.  An.,  pt.  L,  607  (holding  the  same 
doctrine) ;  Western  Union  Tel.  Co.  v. 
Conant,  11  Colo.  Ill;  i.  e.  17  Fac 
Bop.  107  (subject  to  atatutory  ei- 
ceptiona};  Soathwestem  B.  (3o.  *. 
Panlk,  24  Oa.  360  (aabject  to  epecUl 
statutory  exceptiona);  Wallace  v. 
Thomaa,  S4  Oa.  543  (subject  to  the 
same  exceptions) ;  Olark  v.  Chap- 
man, 46  Oa.  486  (subject  to  the  aame 
exceptions);  Speer  e.  Atlanta  Ac. 
Baibroad,  30  Oa.  135  (subject  to  the 
aame  ezceptiona) ;  Edwards  p.  Union 
Bank,  1  Fla.  186;  Cape  Sable  Co.'s 
Caee,  S  Bland  (Md.),e06;  Thorn  v. 
Central  B.  Co.,  26  N.  J.  L.  121.  tliu 
is  BO  nnder  section  395  of  the  Civil 
(Tode  of  California,  Cohn  «.  Central 
Ac  R.  Co.,  71  CaU  488;  (.  c  12  Pac 
Bep.  498;  Jenkins  «.  California  Stage 
Co.,  22  Cal.  637.  Conlra,  reasoning 
of  Thornton,  J.,  in  California  Sooth. 
R.  Co.  «.  Southern  Fac  B.  Ck>.,  66 
Cal.  894.  It  is  ao  under  section  948 
of  the  Code  of  Civil  Procedure  of  Hew 
York,  even  where  the  corporation 
6891 
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basiness  of  a  corporation  ia,  for  the  purposes  of  jorisdiotionr 
vill  be  a  question  of  fact,  upon  wbicb  question  it  is  plain  that 
tbe  recitals  in  its  certificate  ot  incorporation,  or  in  its  articles 
of  association,  are  not  concluaive.* 


may  conduct  ft  large  part  o(  its  bael- 
aeae  eleewhere.  Koasie  Iron  Works 
«.W«stbrook,13N.Y.HDpp.  141.  Bo, 
ax  Vermont,  tbe  residence  ot  a  railismg 
company,  Ua  the  pnrpoN  of  Bctioni 
m  ill  favor,  la  tbe  countj  or  town 
np<Mi  the  line  ol  ita  nwd  where  ita 
^ndpftl  offloa  and  the  center  (rf  its 
businesa  operationa  are  aitnated,  tbe 
Bame  being  ita  legally  deSned  route, 
without  reference  to  the  residence  of 
itamembera.  Conoecitioat  AcbJLOo. 
«.  Cooper,  30  VC  i7«;  a.  &  78  Am, 
Dec.  319. 

>  Kotbacbild  «,  Dithredge  Fliut 
eUaa  Co.,  8S  N.  T.  Civ.  Proo.  814; 
t.  c.  20  N.  Y.  Sapp.  373.  It  is  so  un- 
der section  44  of  the  Ci-ril  Code  of 
Oregon.  Bolgat«  •.  Oregon  Ac  R. 
Co.,  16  Or.  123.  It  ia  BO  undwa  aun- 
ilar  statute  in  Peuosylvania.  Faike 
*.  Commonwealth  Ins.  Co.,  44  Pa.  St. 
422.  Under  a  statute  of  Kentucky 
(Kj.  Civ.  Code,  kk  61,  71),  aervioe 
apon  the  chiol  ofBoer  of  an  inaaranc* 
aompany  in  the  county  where  ita 
priocipat  office  ia  located,  will  confer 
jurisdiction  upon  the  court  of  another 
aoant7  in  which  the  action  ia  broaght, 
and  in  which  a  t^nlarly  authoiiaed 
agent  of  the  oompany  isaned  the  pol- 
icy sued  on.  Kantacky  Mat.  fto.  Co. 
*.  Ugan,  90  Ky.  364;  i.  o.  U  Ky.  L. 
Bep.  S27 ;  33  Am.  A  Eng.  Corp.  Oaa. 
41S;  14  8.  W.  Bep.  337.  Under  a 
statute  providing  that  an  appiioation 
for  areerivtr  of  a  railroad  company 
muat  be  made  in  the  Judicial  diatitct 
In  which  the  principal  buaineas  office 
ot  the  oompany  ia  located,  the  appli- 
eation  la  properly  made  in  the  dty  ot 
Haw  York,  where  tbe  artidea  of  «>»• 
tfrfi'***^'™.  by  wliioh  the  corporation 
£892 


had  been  created,  declared  that "  the 
principal  office  ebould  be  there,"  and 
where  the  by-lawa  provided  that  the 
maettnga  of  stockholdeia  ahould  take 
place  there,  "  at  the  principal  buai- 
neaa  office,"  and  where  the  company 
had  reported  to  the  rulroad  commit 
eioncaa  that  ita  general  office  was 
there,  and  it  ajqieared  that  in  its 
transfer  books  and  other  books  of  ao- 
eotmt  the  place  wsa  atyled  "  the  office 
<tf  the  company. "  Olmatead  »■  Bed>- 
ester  Ac  B.  Con  M  Hnu  (N.  T.},  627 
tntm.;  t.  c  8  N.  Y.  8t.  Bep.  SSS. 
Where  the  office  of  the  AvMurer  of  a 
reli^ooa  corporation  was  Uie  prind- 
pal  office,  and  the  one  at  which  moat 
of  its  basincBa  waa  transacted,  an  ac- 
tion Bgaiost  it  was  properly  broaght 
there,  altbou^  ita  cbnrcli  edifice  was 
In  another  jndicial  diatrict.  St.  Mi- 
chael'a  Ac.  Chorch  v.  Behrena,  IS 
Daly  (H.  Y.),  648;  t.  e.  1  N.Y.  Bt. 
Bep.  627.  In  the  case  of  a  ferry  com- 
pany plying  between  Brooklyn  and 
New  York,  a  conrt  in  Brooklyn,  hav- 
ing Jariadtction  ot  all  actiona  against 
ctvporations  trantaetmg  their  genenU 
bmtiMu  within  that  city,  or  eetab- 
ll^Md  by  law  therein,  had  jnriadie- 
tion  of  an  action  againet  the  company 
for  a  ooUiaion  occorring  on  the  river  ; 
and  the  fact  that  the  office  ot  its  at- 
torney, where  ita  reoorda  were  kept, 
ita  directcffs  met,  etc.,  waa  in  New 
York  City,  did  not  change  ita  eetab- 
Uahment  ao  aa  to  divest  this  Jnrisdie* 
tion.  Orofut  •.  Brooklyn  Ferry  Co., 
86Barb.(N.Y.)20X.  Under  a  statute 
providing  that  "where  one  ef  the 
parties  Is  a  eorporation,  not  a  tows, 
pariatk,  as  school  diatrict,  an  action 
may  be  iMoaght  in  any  eounty  in 
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JUBISDICTIOM  or  STATE  couRM.    £6  Tbomp.  Corp.  g  7424. 

S  T^M.  Theory  that  It  BflBldes  wh«i«Ter  It  Bxerelam  Its 
rtmimchiAtm.  —  There  is  another  dootrine,  which  does  not  con- 
fins  the  rendence  of  a  corpormtion  to  its  principal  place  of 
iMisuiesa  within  the  State,  bnt  which  gives  it  a  residence,  for 
the  purposes  of  jurisdiction,' wherever  it  spreads  out  and  exer- 
fiisfls  its  franchises.  It  was  stated  in  an  early  case,  by  the 
Supreme  Court  of  Illinois,  thus;  "The  residence  of  a  corpora- 
tion, if  it  can  be  said  to  have  a  resideoce,  ia  necessarily  where 
it  exercises  corporate  functions.  It  dwells  in  the  place  where 
its  basinesa  is  done.  It  is  located  where  its  fyanchises  are 
•xercaMd."  *  It  was  accordingly  held  that  a  railroad  corpora. 
tion  had  a  legal  existence  in  any  eoanty  in  which  it  operated 
its  road;'  and  this  doctrine  has  been  accepted  and  followed 
in  other  States.'  On  the  same  principle,  a  foreign  corporation 
may  have  a  domettie  retidenee,  for  the  purposes  of  jurisdiction 
and  procedure,  in  any  county  where  it  has  an  established  place 
of  business,  and  exercises  its  franchises,  — at  least  where  it 
has  its  principal  office.*    Such  being  the  principle,  where  the 


which  foch  corpontion  ihall  tUTO  a 
pUca  of  buaineM,"  it  waa  held  that 
wLera  ■  r^rtwd  puaed  over  parU  ol 
two  goiodUm,  the  cmporaiUon  might 
HwUttain  *a  action  in  the  county  in 
which  it  liad  an  office,  where  ita 
boiAi  and  recorda  were  kept  in  ac- 
cordance with  a  Tote-of  its  directors, 
and  where  a  lai^  share  of  ita  buei- 
Bflea  waa  transacted,  although  it  had 
at  the  same  time  an  office  In  the  other 
eoontr,  where  the  reaidne  ot  its  bnai- 
aan  waa  transacted,  and  where  its 
tnasorer  and  clerk  tended.  Andro- 
MD^in  Sas.  B.  Go. «.  Sterens,  8S  Me. 
13*. 

■  BiiaUA  «.  Chicago  Ao,  R.  Co.,  IS 
m.  tie,  4S7.  Again  (looted  In  Obi- 
aiS>  Ac  B.  Go.  «.  Bank  vt  Hwth 
Anerica,  88  m.  «8,  406. 

■  biatol  s.  Chicago  d>c  B.  Oo., 


8  «.  Booth  Pae.  B.  Oo.,  51 
Ma.  MB;  Outahiger  •.  MlMoari  Pae. 
B.Co..aUo.M:  Baldwin  t^  Hlwi»- 


aippi  Ac  B.  Co.,  e  Iowa,  618;  Bich- 
ardeon  *.  Bnrlington  Ac.  B.  Co.,  8 
Iowa,  260.  Many  other  decisions 
oonld  be  cited  to  the  eflect  that  a 
oorporation  may  hare  a  conatruotiTe 
residence  for  the  pnrposee  of  Jnriadio- 
tion  at  places  other  than  that  of  ita 
principal  office :  Glaiie  v.  South  Caro- 
lina B.  Co.,  1  Strob.  L.  (8.  C.)  70; 
Cromwell  v.  Charleston  Ins.  Ac.  Co., 
2  Bich.  L.  (S.  C.)  512.  And  the  same 
is  true  ot  the  ntw  of  a  corporation  fot 
the  purpose  of  taxcoion:  St.  Louis  «, 
Wiggins  Ferry  Co.,  «  Mo.  680,  69). 
Bee  poH,  4  8094,  et  teq. 

*  Chicago  Ac  B.  Co.  V.  Bank  of 
North  America,  83  HL  493;  poit, 
a  7891,  7988,  a  teq.  6o,  it  has  been 
held  that,  for  the  purpose  of  the  ap- 
plication of  the  ilatuta  of  KmUatient, 
the  resldenoeof  a  aorporation  ii  in  tiie 
Btate  whither  it  haa  rem«««d  ita  cdeea 
and  etTeots,  and  when  it  ewfftlaM  iu 
fonctiixii  and  fnuiobiiee.  Fenml^ 
nnU  Co.  *.  Sloan,  1  IU.  App.  MH. 
6808 
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6  Tbomp.  Corp.  g  7435.]    actions  bt  xsjy  aqainst. 

constitution  of  a  State  declares  that  no  person  aliall  be  sued 
elsewhere  than  in  the  county  in  which  he  reeideB,  an  act  of 
the  legislature  declaring  that  railroad  companies  may  be  saed 
for  injuries  done  by  them  to  stock,  etc.,  in  the  counties  in 
which  the  injuries  may  have  been  committed,  is  not  uneofl«tt> 
tutional,  since  the  company  may  be  deemed  to  reside  in  those 
connties.' 

I  7425.  Further  of  Tbls  Theory. —Under  this  principle, 
for  the  purpose  of  determining  the  time  within  which  a  rail- 
road company  may  appeal  from  a  judgment  rendered  against 
it  by  a  justice  of  the  peace,  iu  a  county  other  than  where  its 
principal  office  is  situated,  but  within  which  its  road  lies,  it  is 
to  be  deemed  a  resident,  and  not  a  non-retident  of  the  county, 
within  the  meaning  of  the  statute  regulating  the  appeal.* 
Another  court  has  laid  down,  theoretically,  at  least,  a  still 
broader  doctrine,  to  the  effect  that  a  private  corporation  hag  no 
commoTaney  or  resideuce  at  any  place  within  the  State  creat- 
ing it,  but  that  for  the  purposes  of  jurisdiction  it  resides 
tbroughout  the  limits  of  the  State.  Such  corporations  were 
not,  therefore,  in  Massachusetts,  within  the  provisions  of  a 
general  statute  prescribing  what  actions  must  be  brought  in 
the  county  where  one  of  the  parties  lives,  but  they  might  bring 
an  action  in  whatever  county  they  chose.* 

■  D&TiB  •.  Centr&l  Bailroad  Ac  *  Taunton  Ac.  Turap.  Corp.  ». 
Co.,  17  Ga.  828,  The  conrt  reasoned  Wtting,  9  Masa.  321.  TJndera  statate 
that  the  meaning  of  the  conatltu-  of  the  same  State,  providing  that  ac- 
tional proTiaion  was  that  all  civil  tions  may  be  broaght  by  or  against  a 
caaea  were  to  be  tried  in  the  cotmty  corporation  "  in  anjr  connt;  in  which 
in  wliich  the  defendant  resided,  snch  such  corporation  has  an  eatabliehed 
connty  being  ascertained  by  the  law  or  nsnal  place  of  bueineea"  (Gen. 
of  residence  which  roa;  happen  to  Stats.  Mara.  1860,  ch.  123,  f  6,  Babaec. 
be  in  eiistonce  at  the  time  when  3),  it  ia  held  that  a  toll-house  of  a 
the  case  ariaoB,  or,  perhap«,  when  it  turnpike  company,  at  which  ttdla  are 
should  be  tried.  Ibid.,p,S36.  There  collected  and  tickets  sold  by  an  agent 
Is  a  note  on  the  residence  and  citisen-  of  the  corporation,  and  where  work- 
ship  of  corporations  in  So  Am.  &  Eng.  men  employed  l^  the  corporation 
Ball.  Oaa.  607.  are  sometimes  paid  by  the  treaanrer, 

■  Blavenfl  •.  South  Fac.  R.  Co.,  51  is  "an  eeUbliahed  or  osool  piaoe 
Ho.  308;  Omtainger  e.  Missouri  Pac  ol  bu^eoa"  which  the  corporation 
B.  Co.,  82  Mo.  6«.  "has"  within  the  county,      "The 

6894 


^yGoo'^lc 


juBiBDicnoH  OF  BTATS  OODBTS.    [ft  Thomp.  Gorp.  §  7428. 

g  7^6.  Suable  In  Any  Ooontr  In  tbe  Btate.  —  The  rale 
fts  toveuue  deducible  from  the  foregoing  section  is  th&t  a  ooF' 
poration,  whether  foreign  or  domestic,  having  a  general  resi- 
dence in  tbe  State  for  the  purpoaea  of  jurisdiction,  ie  deemed 
to  reside  throughoat  the  entire  limits  of  the  State/  and 
especially  in  those  connties  where  it  carries  on  its  business 
and  exercises  its  franchises/  and  is  hence  suable  in  anj  county 
where  it  has  an  agent  upon  whom  process  against  it  may  law- 
fully be  served.*    It  should  be  carefully  kept  in  mind,  how- 


■Utnte,"  ny  the  conrt,  "Is  not  In- 
tended to  promote  the  couTenieace 
of  the  company  only,  bat  alao  of  per- 
woBB  h«Tuig  cUima  agunst  it.  And 
we  can  have  no  doubt  that  vberevei 
a  plaintiff  can  find  the  corporation 
regolarly  carrying  on  any  part  of  ita 
biuiii«M,  then  ho  may  bring  hie  entt 
■e»'"i>t  it."  Bhodee  •.  Salem  Tunip, 
Ac  Co.,  98  Haw.  96, 97.  And  ao,  it 
was  early  held  in  South  Carolina  that , 
a  corporatiOD  may  be  made  a  party 
to  a  suit,  Iqr  service  of  a  writ  on  its 
pnndent,  in  any  district  where  the 
plaintiff  reeidee,  or  the  canse  of  ac- 
tion accnue,  and  that  its  appearanoa 
may  be  enforced  when  necessary,  by 
a  dMtnnfoi  on  its  property  in  snoh 
district.  Glaiie  «.  Bonth  Carolina  B. 
Co.,  1  Btrobfa.  L.  (8.  C.)  70.  Bea 
Cromwell «.  Charleston  Ins.  dc.  Co., 
2  Bich.  (B.  C.}  612. 

>  Vadkin  Kav.  Co.  *.  Benton,  1 
Hawkx(N.  GO,  422;  Morehead «.  At- 
lantic dbx  B.  Co.,  7  Jones  L.  {N.  a) 
GOO;  New  Albany  Ac  B.  Oo.  «.  Haa- 
fceU,  11  Ind.  801;  CindanaU  Ac  B. 
Co.  V.  Knowlton,  11  Ind.  S89;  Davis 
«.  Central  B.&C.  Co.,  17  Ga.8S6;  East 
Tennenee  Ac.  B.  Co.  •.  Atlanta  Ac. 
B.  Co.,  49  Fed.  Rep.  0OB;  Bonner  «. 
Heame,  75  Tex.  242;  i.  e.  12  S.  W. 
Bep.  88;  fl  BaU.  A  Corp.  L.J.  262; 
Stone  9.  Travellers'  Ins.  Co.,  78  Ma 
6B8,  ptr  Hoi^b,  J.  (coontralng  B«t. 
Btats.  Mo.  1879,  f  3481) ;  £itill  t.  New 


Tork  Ao.  B.  Co.,  41  Fed.  Rep.  849, 
853  (constmliq  the  same  statute,  and 
following  the  preceding  case).  The 
statute  reads,  "  when  all  the  defend- 
ants are  non-residents  of  the  Btate, 
suit  may  be  brought  in  any  county." 

■  Dade  Coal  Co.  v.  Haalett,  S3  Ga. 
549;  (.0.  10  B.  E.  Bep.  436;  Home 
Protection  «.  Richards,  74  Ala.  460; 
Mobile  Life  Ins.  Co.  *.  Fruett,  74  Ala. 
487 ;  Bristol  «.  Chicago  Ac.  B.  Go. ,  15 
111.436;  Baldwin  cMiaeissippi  Ac.  B. 
Oo, ,  6  Iowa,  618 ;  Bichardson  v.  Bur- 
lington Ac.  B.  Co.,  8  Iowa,  280 ;  Sher- 
wood tt.  Saratoga  Ac  B.  Co.,  16  Barb. 
(N.  T.)  650 ;  Beldeu  •.  New  York  Ac. 
B.Co.,  16  How.  Pr.  (N.  Y.)  17;  8U- 
vens  p.  South  Pac.B.Oo.,51  Mo. 308; 
Houston  Ac  B.  Co.  V.  Ford,  53  Tex. 
864;  Humphreys  «.  Newport  News 
Ac  Cc,  83  W.  Va.  135 ;  «.  e.  10  S.  E. 
Bep.  39;  GalTeston  Ac.  B.  Co.  «. 
Hwne,  69Tex.  843;  i.e.9  S.  W.Bep. 
440;  Evansville  Ac  B.  Oo.  «.  Bpell- 
bring,  1  Ind.  App.  167;  «.  c  27N.  E. 
Bep.  839;  Louisville  Ac  B.  Oo.  «. 
Sander  (Miss.),  1  South.  Bep.  611; 
St.  Lonis  Ac  B.  Gc  s.  Traweek,  86 
Tex.  66;  «.  o.  19  B.  W.  Bep.  370 
(under  Ber.  BUta.  Tex.,  art.  1198, 
•nbsec  21) ;  New  Albany  Ac  B.  Co.  *. 
HoekeU,  11  Ind.  801. 

•  Humphreys  •.  Newport  News  Ac 
Oo.,88'W.Ta.lS6;  «.  c  10  B.  E.  R«p. 
89;  New  Albany  Ac  B.  Co.  v.  Has- 
kell, U  Ind.  801;  Oindnnati  Ac  B. 
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ft  Thomp.  Corp.  g  7436.]    Amnovn  bt  and  AaAiNST. 

ever,  ttiat  this  rule  is  not  so  mach  a  theory  of  the  oonrti  afl  to 
the  legal  sitna  of  a  corporation  for  the  purposes  of  iarisdic^ 
tion,  as  it  is  a  rule  in  particular  States,  founded  on  the  express 
language  of  atatutet;  and  that,  In  ao  far  as  the  States  have  the 
same  rule,  it  is  rather  a  rale  depending  upon  s  concurrence  of 
legislation,  than  upon  a  concurrence  of  judicial  decisions.' 
The  word  "non-resident"  in  this  statute  includes  corpora- 
tions, according  to  a  principle  of  interpretation  elsewhere 
referred  to.'  The  point  npon  which  these  statutes  more  fre- 
quently concur  is  that  a  transitory  action  may  be  brought 
against  a  railroad  company  in  any  county  through  which  it 
operates  its  road,  provided  it  has  an  agent  in  that  county  upon 
whom  process  may  lawfully  be  served,  and  this,  irrespective  of 
Uie  question  of  the  place  where  the  cause  of  action  accraed, 
or  the  injury  was  done.* 


Oo. «.  Enowltoii,  11  Ind.  83B;  Horfr< 
head  «.  AtUntdc  dec  B.0o.,7JonM 
L.  (N.  0.)  GOO. 

*  For  inBtance,  the  code  of  Indiaiut 
eoacta  that  "  naj  action  aKainet  anj 
eoiriporB,tiaa  maj  be  brought  in  any 
coimtj  where  the  corporation  haa  an 
office,  for  the  transaction  of  bnainesa, 
or  may  person  reeidee,  upon  whom 
process  may  be  served,  nnless  other- 
wise proTided  in  this  act"  (2  Eev, 
Stata.  Ind.,  p.  222,  i  796) ;  nnderwhich 
Btatnte  a  railroad  corporation  la  a  res- 
ident lor  jurisdictional  purposes  in 
every  county  in  which  it  haa  an  office 
or  ^ency  and  an  officer  or  i^nt  open 
whom  process  may  be  served.  New 
Albany  Ac.  B.  Co.  «.  Haskell,  11  Ind. 
aOl;  Cincinnati  &c.  B.  Oo. «.  Enowl- 
ton,  11  Ind.  S39.  So,  a  statnto  ol 
Hisflonri  enacts  that  "wbeo  all  the 
defradantB  are  non-rerid«nta  ol  the 
State,  fluit  may  be  bnraght  in  any 
oonnty."  Ber.SUtS.  Ho.  1870,48481, 
d.4. 

■  i\Mt,  4EI060;  and  heaee  a /bret^n 
eorporoHmdringbtniaaaa  in  Hiasonri, 
aad  haviiig  a  rwidenoe  than  for  jnria- 


dictional  porpoMS,  Is  mabla  la  vtj 
county  of  the  State.  Estill  *.  New 
Ywk  die.  B.  Oo^  41  Fed.  Bep.  849; 
•■  c.  8  Bail.  A  Corp.  L.  J,  86. 

*  Galveston  Aa.  B.  Go.  e.  Home,  60 
lhx.643;  «.«.9S.W.Bep.440(nudQr 
B«v.  Btats.  Tex.,  art.  1108,  f  81) ;  Bon- 
atett.  Heame,  75  Tex.  242 ;  t.  e.  6  Bail. 
ACorp.  L.  J.  262;  12  S.  W.  Bep.  38 
(holding  that,  nnder  the  sameatatnte 
and  onder  the  Texas  Act  of  April  21, 
1887,  relating  to  receivers,  an  action 
may  be  broogbt  against  a  railroad 
company  for  the  appointment  of  a  re- 
ceiver in  any  coon^  where  it  ia  other- 
wise loable);  Bristol  e.  Ohioago  Ao. 
B.  Co.,  IS  m.  486;  Baldwin  «.  Miasla- 
sippi  Aa.  B.  Co.,  S  Iowa,  618;  Bich- 
aidsoa  «.  Borlington  &c.  B.  Co.,  8 
Iowa,  260;  Sherwood  «.  Saratoga  Ac 
B.  Oo.,  16  Barb.  (N.  T.)  050 ;  SUvena 
*.  SoatJi  Pac  B.  Oo.,  «1  Uo.  806; 
Honaton  Ac  B.  Oo.  v.  Ford,  63  Tax, 
364;  Evansville  Ac  B.-Oo.  •.  Bpell- 
bring,  1  Ind.  App.  167;  t.  e.  27  N.  E. 
Bap.  229;  Loniaville  Ac  B.  Oo.  «. 
Sander  (Hiaa.).  1  Sonth.  Bep.  611; 
Beldea  •.  New  York  Ac  B.  Oo.,  15 
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§  74ST.  Tome  the  Same  •■  In  tha  Case  «f  NBtnral  Per- 
Mma.  —  In  the  absence  of  speeial  statutory  proTisions  relating 
to  the  veuue  of  civil  actions  hj  and  against  corporations,  it  ia  a 
Bound  eoDclusioD  that  ib.«  same  rules  preToil  wbich  hare  been 
established  by  general  statutes,  —  in  other  words,  that  the 
same  rales  prevail  in  the  case  of  corporations  vt  in  the  ease 
of  natural  persona.  It  has  been  so  held  in  respect  of  actions 
by  corporations.'  So,  a  constitational  provision  requiring  all 
civil  cases  to  be  tried  in  the  county  in  vbieh  the  defendant 
resides,  is  held  to  apply  to  eorpoiatiooi  as  veil  ai  to  natural 
persona.' 

S  7428.  In  the  Cooa^  where  the  Contract  was  Bfoken  or 
the  IJajBTj  Occurred.  —  Another  role^  founded  entirely,  it  may. 
be  assnmed,  on  constitational  and  statutory  provisions,  is  to 
the  efiect  that,  a  corporation  being  a  resident  of  the  State  for 
jurisdictional  purposes,  an  action  against  it  may  be  brought 
in  the  county  where  the  injury,  vhich  is  the  special  matter  of 
the  action,  was  done,  or  where  the  contract,  which  is  the  sub- 
ject of  the  action,  was  broken;  or  (at  the  pleasure  of  the  plain- 
tiff) in  the  county  where  the  chief  office  or  place  of  business 


How.  Pr.  (N.  T.)  17  (holding  that  • 
nilraul  oompKBj  ti  Dot  a  Don-fMi' 
dmt  of  any  couatj  throngh  which  Ita 
mad  pMse«,  in  such  a  aense  ai  aatbor- 
iaea  an  aetiim  againat  It  by  a  thort 
nmiumiu,  bat  that,  being  a  nrident, 
it  ranot  be  aned  bj  a  tang  nimnuNw). 
Bo,  a  ndlroad  company,  having  an 
office  in  Now  Yoric  Citj,  vh«re  it  aold 
ticketa  and  checked  baggage,  waa 
Niable  then  by  hng  tuwunmu:  Jay  •. 
Looc  laland  B.  Co.,  2  Daly  (N.  Y.), 
Ml.  Under  atatatea  of  Weat  Viiv 
^aia,  a  ioreign  oorporation  doing 
'  1  that  State,  having  no 
Beer  or  preaideat,  or  other 
chief  otRcM  resident  tberaiii,  may  be 
aoed  in  any  oxinty  wherein  it  dote 
bnaineM,  where  the  cauaa  of  Actioii 


aron  oat  of  the  Btate,  if  prooeea  can 
be  legally  served  la  each  ooonty. 
Humphre]^  «,  Newport  News  dte. 
Oo.,  83  W.  Va.  136;  i.  c.  10  S.  E. 
Bep.  39.  A  railroad  eompany  is  a 
"priMU  eorporatbm,"  within  the 
meaning  of  a  atatnta  (Rev.  State. 
Tex.,  art.  1198,  aabaec  21)  providing 
titat  aDite  againat  any  priTate  corpo- 
ration may  be  coaunenced   In   any 


I  the   < 


I   of   I 


aroee,  or  in  which  each  corp(a»tiaa 
haa  an  agency  or  repreaentative,  ete. 
St.  Lonia  Ac.  B.  Oo.  v.  Traweek,  81 
Tex.  66;  *.  e.  19  8.  T.  Bep.  37a 
I  HolbnM*  9.  Peoria  Bridge  Oo.,  t 


■  Oential  Bank  of  Georgia  f 
Ma,  11 0«.  463. 
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6  Thomp.  Corp.  g  7428.]    actions  bt  and  aqainst. 

of  the  corporation  ia  situated.  Thos,  under  the  conetittttion  of 
California,  "  a  corporation  or  association  may  be  saed  in  the 
county  where  the  contract  ia  made  or  is  to  be  performed,  or 
where  the  obligation  or  liability  arises,  or  the  breach  occurs; 
or  in  the  county  where  the  principal  place  of  business  of  such 
corporation  ia  situated,  subject  to  the  power  of  the  court  to 
change  the  place  of  trial  as  in  other  cases."  * 


■  CU.  Bute  Oonit.  1879,  Art.  U, 
4  1ft.  This  proTision  i*  regarded  u 
permUtive,  and  not  mandaiory.  It 
does  not  prevent  the  bringing  o(  aiiita 
ia  other  <»uiitieB,  at  the  option  ot  the 
pUintifi,  and  the  right  to  change  the 
venne,  where  this  ia  done,  ia  not  ab- 
■olute.  It  does  not,  for  instance,  pro- 
hibit the  prosecution  of  an  action 
againat  a  national  bank  in  San  Joaquin 
County,  upon  a  contract  which  was  to 
be  performed  in  Fresno  County,  where 
the  contract  did  not  name  the  countj 
wherein  payment  was  to  be  made  by 
the  bank.  Fresno  Nat.  Bank  «.  Su- 
perior Court,  S3  Gal.  491 ;  f .  o.  24  Pac. 
Bep.167.  Underthisprovision, where 
a  railroad  oompany  was  sued  for  dam- 
agea  reanlting  from  its  wrongful  refn- 
•al  to  carry  the  plaintl&'s  lumber  to 
market,  and  there  was  nothing  in  the 
body  of  the  complaint  to  show  where 
the  breach  of  obligation  occurred,  it 
was  held  that  the  action  was  pre- 
tomptiTcly  brought  in  the  proper 
county,  and  that  it  devolved  upon  the 
railroad  company  to  show  that  the 
breach  did  not  occor  in  that  county, 
in  <ffder  to  entitle  it  to  a  change  of 
venue  to  the  county  where  it  had  Its 
principal  place  of  buBinesa.  Chase  e. 
South  Fac.  Coast  R.  Co.,  83  Gal.  468; 
a.  e.  23  Pac.  Rep.  &32.  It  is  to  be  ob- 
served that  the  above  constitutional 
provision  reads  "  a  corporation  or  an 
association."  It  is  held  ttiat  an  at- 
toeiation  ot  perBOns  oi^aniied  for  a 
particular  purpose  may  be  sued  toe 


n^ligence  in  the  county  where  the 
liability  arose,  although  not  formally 
incorporated.  Kendrick  e.  Diamonil 
Creek  Consolidated  Gold  Min.  Co., 
94  Cal.  137;  (.  e.  29  Pac  Rep.  324. 
Where  the  action  was  brought  against 
%  corporation  upon  a  contract  made 
in  the  county  of  San  Francisco,  to 
be  performed  outside  the  State,  and 
where  the  alleged  breach  of  contract 
occurred  outside  the  State,  and  the 
action  was  brought  in  the  county  of 
Los  Angeles,  the  defe^ndant  was  enti- 
tled to  a  change  of  venw  to  the  county 
of  San  Francisco,  because  the  action 
was  not  brought  in  the  proper  venue 
in  the  first  instance, — not  having  ' 
been  brought  where  the  contract  was 
to  be  performed,  or  where  the  oblige 
tion  or  liability  arose,  or  the  breach 
occurred,  within  the  meaning  ot  this 
constitutional  provision,  Cohn  v. 
Central  Pac  R.  Co.,  71  Cal.  488;  (.  e. 
12  Pac  Bep.  498.  This  constitutional 
provision  has  been  held  to  apply  to 
cases  of  torts  as  well  as  to  cases  of 
oontracts.  Lewis  v.  South  Pac  Coast 
B.  Co.,  60  Cal.  209 ;  I.  c  4  West  Coast 
Rep.  61S.  A  foreign  corporation  in 
Oatifomia  has  no  residenoe  in  any 
particular  county,  in  such  a  sense 
tiiat  it  can  be  sued  alone  in  that 
county ;  but  the  plaintiff  may  select 
the  county  iu  which  he  will  bring  his 
action,  provided  he  can  get  service  of 
process  there.  Thomas  «.  Placerville 
Ac.  Min.  Co.,  66  Oal.  600;  t.  e.  3West 
Coast  Bep.  777. 
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S  7^30.  The  Same  Salitject  Oontlnaed.  —  But  in  Uoatana  the 
place  of  trial  of  an  action  against  a  railroad  corporation,  for  personal 
injoriea  sustained  by  its  employ^,  will  aot  be  changed  from  the 
county  in  which  the  accident  occurred,  on  the  ground  that  the  de- 
fendant's principal  plaoe  of  busiaesB  is  in  another  oonaty.*  So,  in 
Loaisiana,  suits  against  railroad  companies  for  damages  may  be 
brought  in  the  parish  where  the  damage  was  done,  or  the  injury 
received.*  So,  in  Texas  where  the  cause  of  action  is  ifravd  com- 
mitted  by  the  corporation  through  its  agent,  the  action  is  properly 
brought  within  the  county  where  the  fraud  was  committed,  and 
where  the  agent  resides,  although  otherwise  the  corporation  may 
have  no  residence  in  that  county.*  So,  under  the  Code  of  Civil  Pro- 
cedure of  Kansas,  an  action  against  &  foreign  railroad  company  for 
personal  injuries  may  be  brought  in  the  county  within  the  State 
where  the  road  is  operated  and  where  the  injuries  occurred,  although 
the  defendant  is  merely  a  lestee.*  So,  in  Georgia,  a  statute  provid- 
ing that  railroad  corporations  shall  be  suable  in  the  counties  in 
which  injuries  shall  be  committed,  is  subject  to  no  oonstitntional 
objection;*  and  an  action  against  a  railroad  company  for  refusal  to 
issue  a  through  bill  of  lading  over  its  own  line  and  a  connecting 
road,  mutt  be  brought  in  the  county  where  the  refusal  occurred 
or  the  defendant  resides.*  The  provision  of  the  Nebraska  Code,' 
aDtborising  the  bringing  of  an  action  against  an  insurance  company 
in  any  county  where  the  cause  of  action  or  some  part  thereof  arose, 
is  remedial,  and  not  restrictive  in  its  nature;  and  the  action  may 
be  brought  where  the  cause  of  action  or  some  part  thereof  arose, 
although  the  ooiupany  has  no  agent  in  that  county.*    Under  section 


*  Oela  *.  Helena  Ac.  Oo.,  10  Hont,  17  Ga.  828.  So  mnch  of  the  Gwu^ 
»4;  t.  0.  26  Pac.  Bep.  1000.  itatnta  (Oa.  Oode,  i  3320)  aa  makes  a 

■  UonBtoa  «.  Vickabnzg  Ac.  B.  Co.,  railroad  oompan;  liable  to  be  floed  in 

SO  Ia.  An.  796;  t.  e.  2  Sontli.  Bep.  the  county  vbeie  an  injniy  Is  In- 

G6S.  flicted  t^  the  nmniag  of  eart,  inctudes 

*  Fbst  Nat.  Bank  *,  Tcmer  (Tex.),  an  injory  inflicted  by  the  mnaing  of 
IK  8.  W.  Bep.  710.  See  1  Baylee  Tex.  hand-oart.  Thomas  *,  Georgia  B,  Ac. 
Ov.  8Ut.,  art.  lies,  4  7.    In  tbis  case  Oo.,  38  Qa.  222. 

the  corporation  was  a  co-defendant,  ■  Ooles  •.  Central  B,  Ac  Co.,  82 

and  the  action  was  brought  In  the  43a.  140 ;  t.a.9  8.  E.  Bep.  187. 

wnnty  of  the  platntifi's  reeldenoe.  '  Neb.  Code,  4  66, 

*  Hwffw'^^l  Ac  B.  Co.  «■  Kanaley,  *  Inenranoe  Co.  v.  Hcldmane,  28- 
»Ean.  1;  i.e.  17  Pac.  Bep.  821.  Neb.  663;  a.  a.  44  K.  W.  Bep.  001. 

*  DaviB*.CeiitralBaiiroad&c,Co., 
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78  of  the  CEvil  Code  (rf  Keotaoky,'  an  action  against  a  oommon  oar- 
risr  for  a  personal  injury  cannot  be  brought  in  »  conoty  which  il 
neither  the  residence  of  any  of  the  parties,  nor  the  place  when  th* 
injury  was  done.* 

8  7430.  Wbere  the  OauM  of  Action  Aeomes.  —  The  stat. 
ntes  of  aeveral  of  the  States  permit  an  action  to  be  brought 
against  a  corporation  in  the  county  where  the  cause  of  action 
accrued.*  Under  such  a  statute,  it  has  been  held  that  a  cause 
of  action  against  a  life  mtv/rcunee  company,  under  a  policy  for 
the  payment  of  indemnity  in  the  event  of  death,  accrues 
within  the  county  where  the  assured  died,  although  the  con- 
tract of  insurance  may  bare  been  made  in  another  county.* 

%  7431.  TaUdltj  of  Statates  Hakinv  Corporatioiu  Soable 
in  Any  County.  —  Stated  generally,  there  can  be  no  doubt  that 
a  statute  making  a  corporation,  having  a  residence  within  the 
State  for  the  purposes  of  jurisdiction,  snable  in  any  county 
in  the  State,  does  not  deprive  the  corporation  of  any  rights 
guaranteed  by  the  Federal  or  by  any  State  ooustitutioo,*  — 
though  there  may  be  contrary  provisions  in  recent  State  con- 
stitutions. It  has  been  held  that  a  constitutional  provision 
declaring  that  corporations  "shall  have  the  right  to  sue,  and 
flholl  be  subject  to  be  sued  in  all  courts  in  all  cases  as  natural 
persons,"*  has  no  reference  to  the  subject  of  venue  in  civil 
actions,  vrhich  belongs  only  to  the  remedy  or  form  of  proced- 
ure; and  that  it  does  not  inhibit  the  passage  of  a  general  law 
authorizing  a  corporation  to  be  sued  in  any  county  in  which 

'  Wblch  reads  m  foUows;   "An  4U.    Bimilarly,  see  Harper  «.  New 

action  against  such  carrier  for  an  in-  portNewa  &c.  Co-i  90£]r.S59;  t.o.l4 

jarj  to  a  passengar,  or  to  ottier  pei^  S.  W.  Bep.  346. 

son  or  his  propertj',  most  be  brought  *  Such  was  Wagn.  Ho.  Stat,  2M, 

in  the  coont^  in  vhich  the  defendant,  (  28. 

or  either  of  several  defendants,  re-  *  Blppstein  o.  St.  Lonis  Unt.  Ute 

sides,  or  in  which  the  plaintiff  or  his  Ins.  Co.,  57  Mo.  86. 

propertf  is  injured;  or  in  which  he  *  Davis  «.  Central  B.  Ad.  Co.,  17 

resides,  it  be  resides  In  a  ooonty  into  Qa.  323;  Home  Protection  *.  Blch- 

whlch  the  carrier  passes."  ards,  74  Ala.  466. 

•  SherriU   v.    Chesapeake  &c.  B,  *  Const.  Ala.,  art.  14,  }  IS. 
Co.,  89  Ky.  302;  «.  o.  18  B.  W.  Bep. 
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U  transacts  business  throagh  its  agents,  thoagh  an  individual 
eitiMn  can  only  be  sned  in  the  county  of  his  residence.  On 
the  Qontrary,  according  to  the  reasooing  of  the  conrt,  sach  a 
law  is  based  apon  sonnd  reasons,  growing  ont  of  the  differ- 
ence between  natural  and  artificial  persons,  and  does  not  vio- 
late the  essential  principles  of  justice,  nor  establish  an  nnjast 
or  unreasonable  discrimination  against  corporations.* 


S  743S.  Ijoeal  Actions.  —  By  the  principles  of  the  c 
law,  any  action  founded  upon  s  local  thing  must  be  brought 
in  the  coonty  where  the  cause  of  action  arises.'  Actions 
which  are  local  by  the  principles  of  the  common  law,  are 
not  rendered  transitory  by  permissive  statutes,  enacting  that 
when  one  of  the  parties  to  an  action  is  a  corporation  other 
than  a  county,  town,  school  district,  or  parish,  "  the  action 
may  be  brought  in  any  eouaty  in  which  such  corporation 
shall  hare  any  established  or  usual  place  of  business,"  etc., 
"  or  if  the  other  party  to  such  action  is  a  natural  person,  the 
action  may  be  brought  in  the  coun^  where  such  party  lives." 


■  HoBw  Protection  (T.  Bkhardi,  74 
Ala.  466;  Mobile  lifa  Iol  Oo.  •. 
Fniett,  74  Ala.  4S7. 

*  Hetcalt,  J.,  iu  Vermont  Ac  B. 
Ob.  ^  Ofcntt,  16  Qnj  (HamO>  11«> 
117;  dting  Com.  Dig.,  Action,  N.  6; 
(  DaiM  Abr.  663.  The  learned  Judge 
pnntdM  to  lUte  the  difference  at 
ttmunon  law  betveen  locftl  and  tmngi- 
tOTf  txHotm  thoa:  "In  other  booka 
it  ia  aaid  that  the  Tvnae  is  local  when 
the  canae  of  action  could  have  hai^ 
pened  in  one  conntj  only.  Bmlth  on 
Aetimta  at  Law  (Sd  ed.),  79,  102; 
(Till  ed.)  76,  96;  16  Petered.  Ab. 
(Amar.  ed.)  »1;  1  (Ait.  PI.  («th 
Amar.  ed.)  S96;  Bteph.  PI.  289 ;  Oonld 
PL,  ch.  S,  }  107.  Thus,  an  action  on 
the  case  upon  the  cuatom  of  Eng- 
land, againat  an  innkeeper  for  not 
nfrif  keeping  tiie  gooda  of  his  gnest, 
k  local,— Olench,  J.,  saying:  'If  it 
lie  an  actiMi  open  the  caae  upon  a 


contract,  or  lor  woida,  and  the  like 
transitory  thing,  it  majr  be  bronght 
in  any  country,  but  in  thia  cue  it 
ought  to  be  brought  where  the  inn 
ia.'  Anon.,  Oodb.  42,  and  1  Nela 
Ab.  S3.  Bee  also  WllUama  •-  I^nd, 
4  Tannt.  729.  8o  of  an  action  for  a 
noiaance  by  abatructing  the  navi^- 
tion  of  a  river.  Mersey  ft  Irwell  navi- 
gation Co.  •.  Douglas,  2  East,  602." 

*  Gen.  SUta.  Usas.,  ch.  128,  f  6; 
Vermont  &c.  B.  Oo,  «.  Orcutt,  IS 
Gray  (Haaa,),  116.  Theretore,  an 
action  by  a  railroad  eoMpany  for  an 
ii^vry  to  ill  culvert  mnat  be  bronght 
fn  the  county  where  the  culvert  ia 
dtuated.  Ibid.  Bo,  a  statate  pro- 
viding that  actiona  must  be  bronght 
and  tried  in  the  county  in  which  the 
defendants,  or  aome  of  them,  reside 
at  the  commencement  of  the  action 
(Oal.  Code  Civ.  Proc,  f  S90},  baa  no 
jwoper  application  to  aa  action  afieet- 
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§  7433.  TraDsltorr  Actloiu.  —  On  the  contrary,  transitory 
Actions  against  corporations  foUow  the  corporation  m  it»  de 
facto  migrationa,  and  may  be  brought  wherever  the  corpora- 
tion has  a  residence,  for  the  purposes  of  jurisdiction.* 


§  7434.  ChaDgrlny  the  Tenae.  —  Under  some  statutory  sys- 
tems, if  the  action  is  brought  in  the  wrong  county,  the  venue 
may  be  changed  to  the  right  county.*  Where  the  statute 
requires  an  affidavit  by  the  party  in  supfwrt  of  the  grounds 
upon  which  a  change  of  venue  is  demanded,  judicial  construe* 
tion  has  adopted  the  conclusion  that  in  the  case  of  a  corpora- 


ing  land,  nich  u  a  proceeding  hf  ■ 
railroad  corporation  to  condemn  land 
for  its  parpoBea;  but  the  atrongeat 
rsMona  fuvat  the  ooDClnBioa  that 
inch  MI  action  ia  to  be  brongbt  in 
the  oonnt;  where  the  land  lies.  "The 
compennatioQ  for  the  land  eonght  to 
be  taken  ia  to  be  determined  npon 
teetimony,  and  the  vitneaees  moat 
competent  to  apeak  npon  thia  anbject 
will  nBUEillf  be  found  in  the  conntf 
referred  to."  California  Boathem 
B.  Co.  ••  Sonthem  Pac  B.  Co.,  66 
Cal.  S94.  A  drainagt  diitriet  in  Illi- 
noia  ia  a  qnaai-manicipal  corporation, 
and  where  it  incladea  within  ita 
bonndariea  a  portion  of  the  territoir 
of  two  couQtiea,  It  ia  deemed  to  htn* 
a  residence,  for  JoriBdlotional  pur- 
poses, in  every  port  of  ita  territory, 
and  ita  corporate  authorities  are 
preanmed  to  reside  throughout  its 
territory.  It  lollowa  that  ita  com- 
mitaioners  may  maintain  a  proceed- 
ing in  the  Circuit  Court  of  a  county 
other  than  that  in  which  it  was  orig- 
inally organized,  and  In  which  its 
records  are  kept,  tor  the  purpose  of 
enlarging  ita  bonndariea,  nnder  the 
proviuona  ot  an  enabling  statute.  If 
the  action  ia  local,  either  by  reason 
of  the  locality  of  the  drainage  di»- 
6902 


trlct,  w  of  ttie  landa  aought  to  b« 
annexed  thereto,  the  joriadiction  may 
ae  well  be  in  the  one  county  aa  in  the 
other.  Maeon  &c.  Special  Drainage 
District  «.  Griffin,  1S4  HI.  S30,  3S8i 
t.  e.  26  N.  E.  Bep.  996. 

>  Ifew  Orleana  Ac  R.  Go.  «.  Wal- 
lace, GO  Miaa.  244.  Thus,  an  action 
to  recover  an  indemnity  atipulated 
for  in  a  policy  of  fire  tnturonce,  may 
be  brought  wherever  servioe  can  be 
had  npon  the  corporation,  and  the 
Jnriadiction  ia  not  restricted  to  the 
State  within  which  the  property  wsa 
situated,  or  the  contract  made,  al- 
though there  may  be  a  statute  in  that 
Btate  designating  the  county  in  which 
such  an  action  shall  be  brought.  In- 
surance Co.  V.  McLimana,  28  Neb. 
653;  I.  0.44  N,  W.  Bep.  991:  19  Ins. 
L.  J.  642.  So,  It  has  been  held  that 
a  railroad  company,  created  under  the 
lawB  of  another  State,  may  be  sued 
in  UiasLBsippi  lor  a  perional  tnjurv 
inflicted  within  tbe  territory  of  an- 
other State.  New  Orleans  Aa.  B. 
Go.  «.  Wallace,  50  Mias.  244. 

>  See  Oal.  Code  Civ.  Froc.,  i  396. 
Construction  ot  thia  section  and  prac- 
tice under  it:  Jenkins  v.  California 
Stage  Co.,  22  Cal.  637 ;  Edwards  *. 
Southern  Poc.  B.  Co.,  48  Ool.  460. 
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tion  the  affidavit  most  be  made  by  an  officer,^  and  hence  it 
cannot  be  made  by  a  mere  local  agent,  in  a  case  where  the 
party  demanding  the  change  is  a  foreign  iniuranee  company.* 
So,  the  attorney  of  a  foreign  corporation  could  not  make  the 
affidavit,  notwithstanding  the  Inconvenience  which  the  mle 
entailed,*  These  decisions  seem  to  be  too  narrow.  By  anal- 
ogy to  what  has  been  held,  with  reference  to  the  removal 
of  causes  to  the  Federal  courts,  it  would  follow  that  any 
attorney  or  agent  of  the  corporation,  duly  authorized  to  make 
the  application,  and  personally  capable  of  deposing  to  the 
facta,  may  make  such  an  affidavit.* 

S  7435.  Besldenee  of  a  Corporation  the  Besldenee  of  Its 
Fresldent. — In  Kentucky  there  is  a  statutory  rule  to  the 
effect  that  the  residence  of  a  corporation,  which  is  a  common 
carrier,  is  the  county  in  which  its  chief  officer  or  agent,  if  in 
the  State,  resides  when  the  action  is  commenced.* 

g  7436.  National  Banks  are  State  OorporatloiU  for  Juris- 
dictional Purposes. — National  banks  are  State,  and  not  Federal, 
corporations,  for  jurisdictional  purposes.  Under  the  original 
national  currency  act  they  were  deemed  domestic,  and  not 
foreign,  corporations,  within  the  State  wherein  they  were 

*  Western  Bank  of  Bcotland  «,  In  Bncti  ■  case.  Other  leglslatnna 
TallniBn,  16  Wis.  92.  hftve  been  more  proTident,  In  Penn- 

■  Wheeler    A  WUeon    H&n.    Co.  aylvania,  aa  early  M  1634,  a  railroad 

9.  L«wwn,  67  Wis.  400.  company  might  remove   an   action 

'  Weetcra    Bank   of   Scotland  9.  pending  against  it  to  another  coanty 

Tdlman,  16  Wis.  9S.  at  any   time  before   the  jury  was 

*  Pott,  i  7469.  Compare  Market  sworn ;  and  npon  the  presentation  of 
HaU  Bank  «.  H(^n,  21  Wia.  SIT.  the  affidavit,  required  by  the  act, 
Th«  decisions  joot  cited  from  Wiacon-  made  by  the  president  of  the  com- 
•in  illnstrata  the  difficolties  which  pany,  farther  proceedings  were  coram 
beset  GoortB  when  they  endeavor  to  non  judiet.  Railroad  •■  Commina,  8 
hfitlatt, — to  supply  by  Judicial  con-  Watts  (Pa.).  450. 

atmction  a  legislative  eanu  omiuui.  *  Harper  e.  Newport  Hews  Ae.  Oo., 

Tbe  Wisconain   statute   relating  to  90  Ey.  369;  Bherrill  •.  Oheeapeake 

changee  of  Tenue  did  not  have  in  &c  R.  Co.,  89   Ky.  302.    Compare 

view  tbe  cue  where  a  oorporation  Oheoapeoke  dtc  B.  Co.  f.  Heath,  87 

might  be  a  party,  and  did  not  make  Ky,  BGL 
any  prorinon  for  changing  the  venus 
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created.'  On  the  other  hand,  they  were  liahle  to  he  saed  in 
the  coarta  of  a  State  other  than  that  of  their  creation,  pro- 
Tided  jurisdiction  could  be  obtained  over  them  in  any  of  the 
recognized  modes  of  obtaining  jurisdiction  in  a  domestic  tri- 
bunal over  a  foreign  corporation.*  According  to  some  judi- 
cial opinion,  they  were  eitizena  of  the  State  within  wliich  they 
were  created,  in  such  a  sense  that  an  action  brought  by  them 
against  a  citizen  of  the  State  was  not  removaiile  to  a  Federal 
eovri.*  But  the  contrary  was  held  in  the  Federal  courts,  until 
the  question  was  settled  by  Congress  in  the  Act  of  Jnly  12, 
1382,  which  enacts  as  follows:  "The  jurisdiction  for  suits 
hereafter  brought  by  or  against  any  association  established 
nnder  any  law  providing  for  national  bankiag  associations, 
except  suits  between  them  and  the  United  States,  or  its  officers 
and  agents,  shall  be  the  same  as,  and  not  other  than,  the  juris- 
diction for  suits  by  or  agaiust  banks  not  organized  under  any 
law  of  the  United  States,  which  do,  or  might  do,  banking 
business  where  auch  national  banking  associations  may  be 
doing  businesa  when  such  anita  may  be  begun."  *  Under  this 
act,  notwithstanding  other  provisions  of  the  Revised  Statutes 
of  the  United  States,*  a  Circuit  Court  of  the  United  States  has 
no  jurisdiction  if  all  the  parties  to  the  suit  are  citizens  of  the 
State  witliin  which  the  national  bank  is  situated.*  The  State 
courts,  in  dealing  with  national  banks,  do  not  exercise  a  new 
and  special  juriadjction  conferred  upon  them  by  Congress,  but 
proceed  in  the  exercise  of  the  ordinary  jurisdiction  conferred 
upon  them  by  their  own  constitutions  and  lavra.'    The  State 

1  Hnrket  Baikk  *,  FadSe  Bank,  H  141.    Prior  to  the  punge  of  this  s«t, 

How.  Pr.  (N.  Y.)  L    Gomp&ra  poM,  Oua  vrane  ol  KCtions  in  Stet«  courts 

ft  7476,  7476,  7899.  agKinst  national  banka  was  reatrainod 

■  Cooke  •.  Btata    Nat.  Bank,  GO  to  "  the  county  or  dtj  in  whi<di  Slid 

Barb.  <N.  Y.}330;  a.  e.  S  Abb.  Pr.  aeeodation  la  located,"  etc    ISIT.S. 

<K.  B.)  (N.  T.)  339.  Btat.,  ch.  106,  f  S;  Act  Feb.  IS,  1876; 

*  Davis  «.  Cook,  9  Ker.  134.  IS  V.  S.  SUk  316,  320,  ch.  80;  Rer. 

*  20 U.  S.  8lAt.,  ch. 290,  4  4.  Stat.  V.S.,i 6198.  Bnt  this  wasa per- 

*  Rev.  Stat.  U.  8.,  H  5209,  5239.  tonal  prwiUge  wUd)  the  bank  m^t 

*  Whittemore  *.  Amoekeag  Bank,  wm)m.    First  Nat.  Bank  v.  Mmgaa, 
IM  U.  8.  627.    The  act  reiera  only  to  US  U.  8. 141. 

Boita  oommanced  after  ita  passage  i  '  Elrat  NaL  Bank  *.  Ovcnnan,  32 

fint  NaL  Bank  v-  Morgan,  132  U.  8.     Neb.  116;  Claflin  •,  Boaaeman,  83 
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«oart8  have' jnriedictioQ  of  actions  against  a  national  1>siik  to 
recover  the  penaUy /or  taking  uauriouB  intereet  deDouncfld  by 
■ectioD  519S  of  the  BeviBed  Statutes  of  the  United  States.* 
Sacb  an  action  is  properly  brought  in  any  County  or  District 
Court  of  the  State  in  which  the  national  banking  association 
k  located,  having  jurisdiction  of  the  amount  involved.* 

g  7437-.  Jnrisdlction  and  Tenoe  In  Beepect  of  Corpora- 
tions Cbartored  by  the  TTnlted  States  Other  than  National 
Banks. — A  corporation  chartered  by  an  act  of  Conj^reaa  can- 
not insist,  as  of  right,  that  it  shall  sue  and  be  sued  exclusively 
in  courts  of  the  United  States  and  of  the  State,  in  which  tbe 
principal  office  is  located;  *  but  Congress  has  power  to  confer 
this  right  in  express  terms.* 

S  7438.  State  Jarlsdlctlon  In  the  Case  of  Interstate  Cor- 
porations.—  We  have  elsewhere  had  occasion  to  consider  the 
anomalous  nature  of  a  corporation  which  has  been  created  by 
ths  conmarent  legiilation  of  two  States,  and  we  have  had  occa- 
sionto  note  the  idle  judicial  casuistry  which  has  been  employed 
when  dealingwith  the  status  of  such  a  corporation.*  We  have 
had  occasion  to  note  the  theory  that  such  concurrent  action 
operates  to  create  two  corporations,  and  that  one  of  these  two 
corporations  which  has  been  created  by  the  legislature  of  one 

V.  B.  190;    Schajrler  Kat.  B&nk  v.  lass  CouDtj,  S  Dill.  (17.  S.]  £98;  Fom 

BaUoag,  28  Neta.  684:  •.  «.  24  Neb.  t.  Fint  HaL  Bank,  3  Fed.  Rep.  186; 

fiZL  Commenaal   Bank  a,    Bimmons,    S 

'  Schuyler  NnL  B&nk  f.  Bollong,  Chic  Leg.  S.  344.    Aa  ta  tbe  removal 

24  Keb.  BZI;  t.e.  OD  eecond  appeal,  of  cauEes  in  the  case  of  corporations 

28  Neb.  884.  created  by  act  of  Oongreea,  see  pott, 

■  Sduylu  Nat,  Bank  •.  BoUong,  i  7476,     A.  corporation  chartered  by 

S8  Seb.  684.  the  United  Butea,  and  having  a  domi- 

*  Bank  ik  DareanZf  5  Granch  cile  in  Pennaylvania  for  the  pnrpoeee 
(0.  B.),  61.  of  juriadictioD,  may  be  «Md  im  any 

*  Osbom«.Bank,9'Wheat.<n.S.)  towtif  in  that  State  where  legal  aer- 
738;  Bank  «.  Planters'  Bank,  9  rice  of  proceei  may  be  had.  Eby  *. 
Wheat.  (D.B.)004i  BeT.  8Ut.  U.  S.,  Northern  Pac.  E.  Co.,  18  Fhila.  (Fa.) 
4  629,  inbMC^  10;  Kennedy  ti.  Gib-  144. 

■on,  8  Wall.  (D.  8.)  498;  Bank  of  *  AtiU,  H  47,  S19,  320,  688.    Oom- 

Bethel  «.  Fahqnioqoe  Bank,  U  Wall,  para  pott,  H  7462,  7472,  7490,  779B, 
(O.  S.)  aa3i  Bank  U  Omaha  k  Doug-      7817,  8012,  8080,  8128. 
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of  the  concarring  States,  is  a  domeatte  corporation*  witli  in  that 
State;  whereas  the  other  of  these  two  corporations  created  by 
the  legiBlatioQ  of  the  neighboring  State  is  a  foreign  corpora- 
tion in  the  former  State,  but  a  domestic  corporation  in  the  lat- 
ter.' The  result  of  this  weak  casuistry  is  that  there  are  two 
corporations  in  each  State,  one  domestic,  and  the  other  for- 
eign.* But  there  is  but  one  board  of  directors.  This  board  has 
been  elected  at  otw  election;  it  proceeds  under  a  single  collection 
of  by-laws;  it  sits  in  one  place  only;  and  no  practical  man  of 
business  ever  dreams  of  a  conception  so  fanciful  as  the  concep- 
tion that  this  body  is  really  two  bodies.  But  whatever  may 
be  the  theory,  all  courts,  State  and  Federal,  agree  that  there 
is  one  dovieatic  corporation  in  each  State,  subject  to  the  juris- 
diction of  its  courts,  in  like  manner  as  any  corporation  created 
by  or  under  its  legislation,  and,  as  such,  capable  of  suing  and 
being  sued  there,'  although  upon  a  cause  of  action  arising  in 
the  other  State.^  But  it  is  possible  for  such  an  anomalous  state 
of  things  to  exist,  as  for  a  franchise  to  operate  an  interstate 
bridge,  or  an  interstate  railway,  to  be  held  by  one  collection  of 
persons,  natural  or  incorporate,  under  a  grant  of  the  legisla- 
ture of  one  of  the  adjoining  States,  and  by  another  such  col- 
lection of  persons  under  a  similar  grant  from  the  legislature 
of  the  other  adjoining  State, — in  which  case  an  action  by  the 
possessors  of  the  franchises  granted  by  one  State,  against  the 
possessors  of  the  franchises  granted  by  the  other  State,  can 
only  be  maintained  in  the  other  State,  because  they  are  a  for- 
eign corporation  in  respect  of  the  former  State,  and  have  no 
domicile  there  for  jurisdictional  purposes.*     Coming  now  to 

*  AtOt,  ii  47,  310.  Ai^neta  bridge  over  the  SAVumah 

*  Ohio  &0.  R.  Co.  «.  Wheeler,  1      Biver,  which  divides  Soath  Carcdina 
Black  (U.  S.),  286.  from  Georgia,  againat  the  dty  ootmoil 

'  G)]:naiiltv,LoaiaT'lle&c.  B.  Co.,  of  Augusta,  in  Georgia,  owners  of  a 

41  La.  An.  671 ;  f.  c.  6  South.  Bep.  850.  charter  of  the  same  bridge  from  the 

*  MisBlHeippi&Teniies8eeB.Co.v.  State  of  Georgia,  for  an  account  of 
Ayree,  16  Lea  (Tenn.),  725.  tolla  collected  bj  th«  defendants,  and 

'  The  text  ia  perliaps  juatifled  bj  for  an  injooction  to  restrain  thorn 

a  case  where  a  bill  was  filed  by  the  from  collecting  more  than  one  moiatj 

plaintiffs,  owners  ol  a  charter  from  of  tolls,  and  aUo  from  collecting  any 

the  State  of  South  Carolina,  of  the  tolls  whatever  at  a  new  bridge  which 
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th6  manner  in  which  the  courts  of  one  of  these  concurring 
Statea  vill  deal  with  Buch  a  corporation,  we  find  that  the  Court 
of  Appeals  of  Maryland  has  asserted  the  doctrine  that  a  cor- 
poration owing  its  existence  in  part  to  the  legislature  of  the 
State  of  Maryland,  and  in  part  to  the  legislature  of  another 
State,  may  be  restrained,  in  Maryland,  from  expending  its 
funds  for  any  other  than  corporate  purposes  anywhere.*  The 
difficulty  of  accepting  the  conclusion  is,  that  the  courts  of  the 
other  ooQcurring  State  might  get  hold  of  tlie  same  corporation 
and  make  an  opposing  order.  This  is  plain  when  the  doc- 
trine of  the  Maryland  court  is  considered.  The  court  held 
that,  where  a  corporation  is  chartered  in  two  separate  States, 
and  exercises  ils  franchise  in  each,  a  plea  to  the  jurisdiction 
in  the  courts  of  either  State  is  not  tenable,  on  the  ground  that 
the  corporate  property  lies  in  a  diiTerent  State,  or  that  it  owes 
its  corporate  existence  in  part  to  another  State.'  These  diffi- 
calties  point  to  the  propriety  of  interetate  corporationa  being 
chartered  by  Congreaa  under  its  power  to  regulate  commerce  be- 
tween the  States.  Indeed  it  is  a  matter  of  surprise  that  these 
interstate  corporations,  created  by  the  concurrent  legislation 
of  different  States,  have  been  able  to  get  along  as  well  as  they 
hare,  without  more  frequent  complications  in  respect  of  juris- 
diction; and  the  fact  that  they  have  been  able  to  do  so  is  very 
creditable  to  our  State  judicatories. 

9  7439.  Actions  agratost  Branches   of   Corporations.  —  It 

was  customary,  in  the  early  days  of  our  industrial  develop- 
ment, for  the  legislatures  of  the  different  States  to  incorporate 
&ani«  with  the  power  to  establish  branches  at  different  places 
in  the  States.    These  branches  were  not  distinct  corporations 

diction,  becauBe  the  defendants  were 
1  the     non-reaidenta  of  Bontb  Carolina,  was 
ImII  that,  (d  so  much  of  the  Auguata     iuetained.    McKinne  p.  Ai^UBta,  6 
bridge  u  lay  within  the  territorial     Bicb.  Eq.  (S.  C.}  S6. 
limits  of  Soath  Carolina,  the  plain-  '  State  v.  Nortbern  Railway  Co., 

iiSa  were  the  owners,  and  it  was  inci-     18  Md.  193. 

dentaU;  stated  that  the  defendants  '  SUte  v.  Nortbern  Railway  Co., 

owned   aome  Iota  in  Hamborgh  in     18  Md.  193> 
South  Carolina.    A  plea  to  the  jurif 
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nnleas  the  act  of  the  leg;ialatare  made  them  so,  but  irere  mere 
agencies  of  the  principal  corporatioD.  Upon  any  contraet 
made  with  the  corpoTation  through  such  a  branch,  the  action 
was  against  the  principal  bank,  that  is  to  say,  against  the  cor- 
poration itself,  and  not  against  the  branch  bank,  which  was 
the  mere  agent.* 

§  7440.  Aetlona  In  the  Ooontj  In  Wblcb  the  A^ent  with 
Wiiom  the  Contract  was  Made  Besides.  —  Some  of  the  States 
have,  in  their  legislation,  adopted  the  principle  that  an  action 
may  be  brought  against  a  corporation  in  the  county  in  which 
the  agent  resides,  with  whom  the  contract,  which  is  the  sab- 
ject  of  the  action,  was  made;  and  under  statutes  of  Kentucky, 
an  action  may  be  bo  brought,  altbongh  the  plaintiff  resides  in 
another  county.* 


Akticlb  II.     Federal   Jurisdiction    as    Depbndbnt   upon 
Diverse  Citizenship. 


SamoM 

7447.  Eariy  doctoine  that  a  ecvpora- 
ticm  wu  not  a  "dtimi,"  un- 
der Federal  Constitatioa  and 
Judiciary  Act. 

744S.  New  doctrine  that  a  corpontion 
ia  a  "dtiien"  of  the  State 
creating  it,  tor  the  purpoeea 
of  Federal  juriediction. 

7449.  CooolaaiTely  preeumed  to  be  a 
dUiea  of  the  StaU  creating  it. 

7460.  ESsct  of  tbii  role  on  domeetic 
corporation  ■■ 

7451.  Further  of  tfaii  rule. 

7452.  Rule  where  the  corporatkm  li 

>  Bank  of  Tiiginla  «.  Craig,  « 
L^h  <Ta.),  SW;  Tompkins  «• 
Branch  Bank,  11  Uigh  cVa.},  873; 
Haeon  «.  Farmers'  Bank,  13  Le^ 
(Va.),  64.  Where  an  actitm  was 
lnt>ught  gainst  the  president  and 
directms  of  a  brandi  bank,  the  de- 
fect was  not  merely  a  munonur,  hot 
there  was  no  actum  againit  the  party 


SacnOK 

created   by   the   eoncurrent 

legislation  of  two  Btatea. 
7453.  All  Uie  Bubatantial  parties  must 

be  of  diverse  dtizenship. 
74M.  Application  of  thia  rule  of  jarie- 

diction  to   jointratock    oom- 

paniee. 
746C.  Federal  jurisdiction  in  the  caM 

of  corporation  owned   by  a 

SUte. 
7406.  Hauner   of    pleading   Federal 

juriadictiou. 
7467.  Further  ol  this  subject 
74C8.  Manner  of  averrii^c  dtiKoahipi, 

reaponilble  on  the  eontraet.  The  de- 
fect was  not  atd«d  by  wrdtitf,  nor  cured 
by  any  statnte  <rf  jeo/aib,  and  neither 
party  could  have  Judgment  for  eonts ; 
Haaon  «.  Farmen'  Bank,  IS  Leigh 
(Va.).  84. 

■  Owen  *,  Howard  Ins.  Co.,  87 
Ky.  671 ;  I.  &  10  B.  W.  Bep.  119 ;  10 
Ky.  L.  R^  60S. 
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S  7447.  Ewly  Boetxlna  OiMt  •  Ooiporstlon  wu  not »  "  Cit- 
izen," under  Federal  Constltiitlon  Mid  Jodldary  Aet. — The 

constitution  of  the  United  States  provides  that  the  judicial 
power  of  the  United  States  shall  extend  to  all  controvereies 
betreen  ciHzena  of  different  States.*  Under  this  proTision, 
the  eleventh  section  of  the  Judiciary  Act  of  1789  defined  the 
jurisdiction  of  Circnit  Courts  of  the  United  States  to  be  a 
jurisdiction  existing  in  suits  "between  a  citizen  of  the  State 
where  the  suit  is  brought,  and  a  ciiiten  of  another  State."  It 
was  early  decided  that  a  corporation,  as  such,  could  not  be  a 
"  citizen  "  within  the  meaning  of  the  Federal  constitution.  At 
the  same  time,  the  concession  was  made  that  corporations 
might  litigate  in  the  Federal  courts  when,  as  between  the 
opposing  party  and  the  members  of  the  corporation,  there 
was  the  requisite  diTerslty  of  citizenship.*  Chief  Justice  Mar< 
shall  said:  "  That  invisible,  intangible,  and  artificial  being, 
that  mere  legal  entity,  a  corporation  aggregate,  is  certainly 
not  a  citizen;  and  consequently,  cannot  sue  or  be  sued  in 
the  courts  of  the  United  States,  unless  the  rights  of  mem- 
bers, in  this  respect,  can  be  exercised  in  their  corporate 
name.  If  the  corporation  be  considered  as  a  mere  faculty, 
and  not  as  a  company  of  individuals,  who,  in  transacting  their 
joint  concerns,  may  use  a  legal  name,  they  must  be  excluded 
from  the  courts  of  the  Union."*  Under  the  rule  as  thus  es- 
tablished, the  members  of  the  corporation,  suing  or  sued  in 
the  corporate  name,  were  regarded  as  joint  plaintifft  or  defend- 
antt,  and  subject  to  the  rule  established  in  an  earlier  case, 
that  where  there  are  two  or  more  joint  plaintiffs  and  two  or 
more  joint  defendants,  each  of  the  plaintiffs  must  be  capable 
of  suing  each  of  the  defendants  in  the  courts  of  the  United 
States  in  order  to  support  the  jurisdiction.*  In  other  words, 
in  an  action  by  or  against  a  corporation,  it  was  necessary  that 
there  should  be  a  diversity  of  citizenship  existing  between  the 

*  Cotut.  V.  B.,  art.  8. 4  S:  ■  Bank    «.    Deveaox,    5    Cranch 

■Bonk    t>.    Dermoz,    6    Cranch     (T7.B.),Ba. 
(C  S.},  61 ;  Hope  Im.  Oo.  e.  Board-  '  Btrawbridge  e.  Curtiw,  S  Orancb 

man,  S  Cranch  (U.  8.),  I>7.  (C.  S.),  367.    Bee  also  Ward  •.  Azra- 

dondo,  1  Faine  (TJ,  6.),  410. 
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opposing  party  and  every  member  of  the  corporation.  This 
position  was  reluctantly  assented  to  by  the  Supreme  Court  of 
the  United  States;^  but  when  later  the  position  was  taken 
that  a  corporation  created  by  one  State  could  not  be  sued  in 
the  Circuit  Courts  of  the  United  States  by  a  citizen  of  another 
State,  unless  all  the  members  of  the  corporation  were  citizens 
of  the  State  in  which  the  suit  was  brought, —  the  court,  in  a 
weak  and  inconclusiTe  opinion,*  reversed  a  rule  of  interpreta- 
tion and  of  jurisdiction  to  which  it  had  long  adhered,  and 
astonished  the  country  with  the  proposition  that  a  corpora- 
tion aggregate  is  a  "citizen."' 

§  7448.  New  Doctrine  that  a  Corporation  Ib  a  "  Citizen" 
of  the  State  Creating  It,  for  the  Purposes  of  Federal  Juris- 
diction.—  That  the  judges  of  the  Supreme  Court  of  the  United 
States  assented  reluctantly  to  the  doctrine  stated  in  the  pre- 
ceding section  illustrates  one  of  the  most  pitiable  charac- 
teristics of  judicial  administration,  —  the  habitual  greed  of 
jurisdiction  exhibited  by  courts  and  judges,  and  the  insin- 
cerity manifested  by  them  in  interpreting  constitutional  pro- 
visions and  statutes  relating  to  their  own  jurisdiction.     The 

t  Commercial  Ac.  Bank •.Blocomb,  8.)  6S5;    Bank  c.  WilliB,  8  Bnmn. 

14  Pet.  cn.  S.}60.  (U.  8.]  472;  Com.  c.  Hilton,  12  B. 

*  Louisville  dec.  £.  Co.  •.  Letson,  2  Hon.  (Ky.)  212,  227 ;  i.  c.  64  Am.  Dec 

How.  (XT.  8.)  497.  622.    Speaking  of  the  case  of  Bank  v. 

'  A  majority  of  the  court,  although  DeTeanz,  5  Oranch  (TJ,  8.),  61,  and 
recogninng  the  authority  of  the  case  that  of  8trawbiidge  v.  Cortiss,  8 
oIBanki>.DoTeaiix,6Cranch(U.S.),  Cranch  (TJ.  8.),  267,  Mr.  Juatice 
61,fromtheyear  1809up  to  thepres-  'Waynesaid;  "Bynoonewaethecor- 
ent  Ume,  1844,  bad  done  bo  most  le-  rectneBs  of  them  more  questioned  than 
lactantly.  Per  Mr.  Justice  Wayne  in  by  the  late  Chief  Juetice  who  gave 
LouiaviUe  Ac.  R.  Oo.  v.  Leteon,  2  them.  It  is  within  tbe  knowledge  of 
Uow.  (TT.  S.)  497,  666.  Bee  in  thii  sereral  of  na,  that  be  repeatedly  ex- 
connection  Sullivan  v.  Fnlton  Steam-  pressed  regret  that  those  decisiona 
boat  Co.,  6  Wheat.  (U.S.)  460;  Breit-  bad  been  made,  adding,  whenever  the 
baupt  V.  Bank,  1  Pet.  (T7.  6.)  238;  snbject  was  mentioned,  that  if  tbe 
Commercial  Ac.  Bank  v.  Slocomb,  14  point  of  jnrisdictlon  waa  am  oriKinal 
Pet.  (U.  B.)  60;  Irvine  *.  Lowry,  14  one,  the  conclusion  would  be  differ- 
Pet.  (TJ.  B.)  293 :  Bank  of  AugusW  t..  ent."  Louisville  4c  E.  (3o.  e.  Let- 
Earle,  18  Pet.  (U.  8.)  619,  686;  Kirk-  «on,  2  How.  (U.  a.)  665. 
Patrick  v.  White,  4  Wash.  C.  C.  (U, 
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qnestion  was  one  of  extreme  simplicity.  It  related  Bolely  to 
the  meaning  with  which  the  framers  of  the  constitution  and 
of  the  Jadiciary  Act  had  used  one  of  the  plainest,  simplest, 
and  hest-nnderstood  words  in  our  language,  the  word  "  citizen." 
Never  before  had  it  been  regarded  as  referring  other  than  to 
a  single  person  endowed  with  the  ordinary  political  privileges 
and  franchises  of  the  country  of  which  he  was  a  resident. 
Never  before  had  it  been  used  to  designate  a  body  of  persons, 
collected  or  organized  in  any  manner,  or  with  any  faculty 
whatever.  The  judges  knew  this.  They  knew  that  the  men 
who  used  the  word  "citizen"  in  those  instruments  had  no 
idea  that  they  were  describing  an  artificial  collection  of  per- 
sons. The  Federal  courts  were  courts  of  limited  jurisdiction. 
It  was  the  tnte  office  of  interpretation,  in  doubtful  cases,  to 
repel  rather  than  absorb  jurisdiction,  on  the  well-understood 
principle  that  presumptions  are  against  the  jurisdiction  of 
courts  whose  powers  are  limited.  It  is  to  be  borne  in  mind 
that  the  question  did  not  involve  the  mere  question  of  the  ju- 
risdiction of  the  national  courts;  it  involved  something  more. 
All  jurisdiction  had  been  apportioned  between  the  national 
and  the  State  judicatories;  and  hence  the  Federal  judica- 
tories, in  seizing  upon  a  jurisdiction  which  had  not  been  con- 
ferred upon  them  by  the  constitution  or  the  Judiciary  Act, 
seized  a  portion  of  the  jurisdiction  belonging  to  the  States, 
and  defrauded  the  State  tribunals  of  a  portion  of  their  right- 
ful jnrisdiction.  It  was  a  plain  case  of  a  theft  of  jurisdiction. 
It  iUnstrated  a  charge  which  Mr.  Jefferson  in  one  of  his  letters, 
written  some  years  before,  had  made  against  the  tendencies  of 
the  Federal  judiciary,  "working  like  gravity,  by  night  and  by 
day,  gaining  a  Uttle  today  and  a  little  tomorrow,  and  advanc- 
ing its  noiseless  step  like  a  thief,  over  the  field  of  jurisdiction) 
until  all  shall  be  usurped  from  the  States,  and  the  govern- 
ment of  all  be  consolidated  into  one." '  Overruling  their  for- 
mer decisions,  and  under  a  miserable  pretext  which  involved 
the  distortion  of  a  plain  word  from  its  natural  meaning  to 

'  Letter  ot  Hr.  JeBencm  to  Hr.  Hammond,  Ang.  18, 1821;  reprinted  in  28 
Am.  Law  Rev.  148. 
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a  meaning  which  had  never  before  been  assigned  to  it,  the 
court  DOW  aunoonced  the  following  rale:  "A  corporation  cre- 
ated by  and  doing  business  in  a  particnlar  State,  is  to  be 
deemed,  to  all  intents  and  purposes,  as  a  person,  although  an 
artificial  person,  an  inhabitant  of  the  same  State,  for  the  pur- 
poses of  its  incorporation,  capable  of  being  treated  as  a  citizen 
of  that  State,  as  muoh  as  a  natural  peroon.  Like  a  citizen  it 
makes  contracts,  and  though  in  regard  to  what  it  may  do  in 
some  particulars,  it  differs  from  a  natural  person,  and  in  this 
especially,  the  manner  in  which  it  can  sue  and  be  sned,  it  is 
substantially,  within  ttie  meaning  of  the  law,  a  citizen  of  the 
State  which  created  it,  and  where  its  business  is  done,  for  all 
the  purposes  of  suing  and  being  sued."*  This  statement 
of  the  law  was  probably  extra-judicial,  but  its  authority  was 
eatablished  by  later  decisions  against  the  Tigorous  dissent  of 
a  minority  of  the  court* 

g  7440.  ConcIostTely  Preenmed  to  be  a  OltUen  of  tbe 
State  Creating  It. —  The  jurisdiction  thus  seized  upon,  to 
continue  in  the  language  of  Mr.  JeSerson,*  continued  to  "  ad- 
vance its  stealUiy  step  like  a  tbief,"  until  the  court  had  reached 
the  doctrine  that,  for  the  purposes  of  Federal  Juriediction,  a 
corporation  is  conclusively  presumed  to  be  a  citizen  of  the  State 
under  whose  laws  it  is  created,*  and  conversely  that  it  cannot 
be  a  citizen  of  a  State  other  than  the  State  under  whose  laws 
it  has  been  created.*    Stated  in  another  way,  this  doctrine  is 

'  Louisville  Ac.  B.  Oo,  •,  Letaon,  3  em  Union  Tel.  Co.  v.  DickinBOD,  40 

How.  (U.  8.)  658.  Ind.444;  i.  c.  18  Am.  Bep.296;  Hei- 

■  Boiidle  V.  Delaware  Ac.  Onnal  iTfradv.  £tna  InB.Co.,4!Mo.  148. 
Co.,  14  How.  (U.  S.)  60;  UarahslU.  '  LetUrtoMr.Hammond,  Ang.18, 

Baltiinote  Ac.  R.  Co.,  16  How.  1821 ;  reprinted  28  Am.  Law  Bev.  148. 
(TJ.  a.)  S14.    See  bUo   Nashua  Ac.  *  Steamship  Co.  s.  Tugman,  106 

Corp.    V.    Boston     &c.    Corp.,    186  V.  B.  118;   Fish  «.  Ohica^o  Ac  B. 

V.  S.  366;  Booth  ■.  St.  Louis  Fin  Co.,  63Barb.  {S.  Y.)  472;  Park  Bank 

Engine  Man.  Co.,  40  Fed.  Bep.  I;  v.  Nichols,  4  Bisa.  (tJ.  B.)  316;  Will- 

Maltz  V.  American  Express  Co.,  1  iams  v.  Missouri  Ac.  R.  Co.,  3  DilL 

Flip.  0.  C.  (0.  8.)  611;  Covington  (U.  S.J  267. 

Drawbrid^  Oo.  i>.  Shepherd,  20  How.  '  Soathem  Pac.  Co.  v.  Denton,  146 

(U.    S.]    2^;   Ohio   Ac.    B.  Co.  «.  XT.  8.  202;  Williams  «.  Miesonri  Ac. 

Wheeler,  1  Black (U.  S.>,  286;  West-  B.  Co.,  8  Dill.  (U.  S.)  267. 
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that,  although  a  oorporation  is  aot  itself  a  citizen,  yet  for  all 
the  purposes  of  Federal  Juriediction  fouo'led  upon  diverse 
citizenship,  the  stockholders  who  compose  the  corporate  body 
by  and  under  the  name  given  them  by  the  statutes  of  a  State, 
era  to  be  treated  as  citizens  of  that  State,  and  are  estopped 
from  denying  that  they  are  sach.'  And  this  is  so,  althongh 
all  of  its  biui&ess  may  be  prosecuted  elsewhere,  and  all  of  its 
offices  and  places  of  business  may  be  outside  of  the  State  by 
whose  laws  it  has  been  created,  and  all  its  stockholders  may 
be  residents  of  the  State  in  which  it  is  impleaded  in  the  Fed- 
eral  court  as  a  "citizen"  of  such  other  State.*  The  most 
BtrikiDg  commentary  which  can  be  made  upon  the  impro- 
priety, if  not  the  criminality,  iorolved  in  the  seizure  of  this 
jurisdiction,  is  found  in  the  manner  in  which  it  operates  in 
respect  of  what  is  now  known  as  the  "  tramp  corporation." 
Under  the  rule  thoa  established,  a  number  of  citizens  of  one 
State  can  organize  themselves  into  a  corporation  under  the 
laws  of  another  Stale,  through  the  mere  aid  of  an  attorney 
employed  there,  without  acquiring  a  residence,  or  even  tem- 
porarily coming  within  such  State,  for  the  purpose  of  engag- 
ing in  business  in  their  own  State,  and  can  thus  succeed  in 
bringing  all  actions  by  and  against  them  within  the  jurisdic- 
tion of  the  Federal  courts,  ousting  the  jurisdiction  of  their 
own  State  courts  over  such  actions.  A  shameful  illustra- 
tion  of  the  manner  in  which  this  usurped  jurisdiction  has 
been  perverted  and  corrupted  is  found  in  the  case  where 
certain  co>adventiirers  organized  a  corporation  in  the  State  of 
Kentuc^,  none  of  them  being  citizens  of  that  State,  their 
purpose  not  being  to  build  any  railroad  in  that  State,  or  to 
own  or  operate  any  property  whatever  there,  but  their  sole 
apparent  purpose  being  to  build,  lease,  and  operate  railroads 
in  other  States  and  Territories,  and  at  the  same  time  to  de- 
fraud the  courts  of  the  various  States  and  Territories  through 
which  their  roads  should  lie,  of  jurisdiction  of  all  important 

■  Bee  F&Tgo  «.  HcVtcker,  55  Barb.      R.  Go. ,  23  Fed.  Bep.  665 ;  Booth  «. 
(S.  T.)  «7.  St.  LouiB  Fire  Engine  Man.  Co.,  40 

■  Pftraflc  B.  Co.  •.  Miasouri  Pac     fed.  Bep.  1. 
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actions  by  and  against  them,  and  to  place  such  actions  ezola- 
sirely  within  the  cognizance  of  the  Federal  tribanala.' 


g  7450.  IWect  of  This  Bale  on  Domestic  Corporations.  — 

Where  a  corporation,  created  by  one  State,  has  been  domesti- 
cated by  another  State,*  the  true  principle  seems  to  be  that  it 
does  not  become  a  "  citizen"  of  the  State  domesticating  it, 
onless  it  is  re-endowed,  so  to  speak,  by  such  State  with  the 
franchise  of  being  a  corporation,  so  as  to  become,  to  all  in- 
tents and  purposes,  a  domestic  corporation  of  that  State,  sub- 
ject to  its  laws,  and  to  the  jurisdiction  of  its  courts,  as  such. 
Since  the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  leading  case  of  Bank  of  Augusta  v.  Earle,'  it  has  been 
a  doctrine  constantly  repeated  by  judges,  that  a  corporation 
can  have  no  legal  existence  out  of  the  territorial  limits  of  the 
sovereignty  by  which  it  was  created.  "  Its  place  of  residence 
is  there,"  observed  Mr.  Justice  Davis,  "  and  can  be  nowhere 
else.  Unlike  a  natural  person,  it  cannot  change  its  domicile 
at  will,  and,  although  it  may  be  permitted  to  transact  business 
where  its  charter  does  not  operate,  it  cannot  on  that  account 
acquire  a  residence  there."  *  And  this  is  the  law  as  settled 
by  the  highest  court  of  England.' 


*  W«  ftUad»  to  the  Scath«ra  IV 
dflc  [Bailroad]  Compaii;.  SeelTnlted 
8Ut«a  V.  Southern  Pac  R.  Co.,  «i 
Fed.  Bep.  297;  Southern  Fac  Go.  «. 
Denton,  140  U.  B.  »2. 

»  Pott,  i  7890. 

»  18  Pet.  CU.  8.)  687. 

*  InanriuiceCo.v.  Francis,  11  Wall, 
(U.  B.)  210,  218.  See  also  Ohio  Ac. 
B.  Oo.  11.  Wheeler,  1  Black  (U.  8.), 
286;  Hatch  v.  Chicago  Ac.  K.  Co.,  6 
Blatcbt.  (U.  8.)  105 ;  Pomeroy  o.  Hew 
York  &c.  E.  Co.,  4  Blatchf.  (U.  8.) 
120;  Day  «.  Newark  India  Bnbber 
Co.,  1  Btatcht.  (U.  B.)  828. 

'  OarroD  Iron  Co.  v.  MacLaren,  6 
B.L.  Ca8.4ie;  a.e.Sfi  Eng.L.  AEq, 
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37.  Lord  St.  Leonards  dissented, 
liolding  that  a  company  majr  have 
two  domidlea,  and  places  of  bnainess 
may,  for  tlie  pnrpoee  of  foonding  ju- 
risdiction, be  treated  as  id&ces  of 
domicile,  and  service  of  proceia  npon 
the  corporate  agents  there  is  suffi- 
cient. Perhaps  his  Lordship  meant 
by  this  nothing  more  than  that  a 
foreign  corporation,  having  a  place 
of  business  in  England  and  trading 
there,  might  be  sued  there.  Later 
dedsions  clearly  settle  this  to  be  the 
law.  Newby  «.  Von  Oppen,  L.  R, 
7  Q.  B.  293.  Compare  Mackereth  v. 
Glasgow  Ac.  R.  Co.,  L.  £.  8  Ex,  149; 
pod,  4  7881,  «( *eg. 
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g  7451.  Portber  of  This  Bole. — The  artificial  rule  of  juris* 
diction  which  we  are  now  considering  is  such  that  a  corpora- 
tion cannot  acquire  a  residence  within  a  particular  State  for 
the  purposes  of  Federal  jurisdiction,  founded  on  diverse  citi- 
zenship, unless  it  is  reincorporated  in  such  State.  The  mere 
fact  that  the  statutes  of  a  State  allow  foreign  corporations, 
ander  certain  circumatauces,  to  be  sued  in  the  courts  of  the 
State,  has  no  application  to  courts  of  the  United  States,  and 
no  influence  upon  this  rule  of  jurisdiction.*  So,  for  the  pur- 
poses of  this  rule  of  jurisdiction,  a  corporation  organized  in 
one  State  does  not  become  a  citizen  of  another  State,  by  reu- 
sou  of  establishing  its  principal  place  of  business  there,  and 
appointing,  under  a  statute  of  such  State,  an  attorney  or  agent 
upon  whom  process  in  actions  against  it  may  be  served.*  On 
the  other  hand,  the  fact  that  a  corporation  has  established  an 
agency  in  another  State,  and  is  doing  business  there,  under 
statutes  of  the  latter  State  requiring  it  to  receive  service  of 
process  made  upon  such  f^ency,  and  to  comply  with  State 
regulations  as  to  its  mode  of  doing  business,  does  not  impair 
its  right  to  appear  in  the  national  courts  as  a  citizen  of  the 
State  of  its  creation,*  or  to  remove  to  a  court  of  the  United 
States  an  action  brought  against  it  in  a  court  of  the  State 
where  it  has  thus  acquired  a  domicile  for  the  purposes  of  its 
bnainesB.'  But,  as  already  seen,  whenever  the  effect  of  the 
l^slation  of  a  State  is  to  adopt  or  re-ereate  a  foreign  corporation 
as  one  of  its  own,  it  becomes  a  citizen  of  the  State  adopting  it, 
as  well  as  of  the  State  to  which  it  owes  its  original  creation.' 

§  7453.  Bole  where  the  Corporation  Is  Created  hy  the 
Concurrent  I<egislatioo  of  Two  States.  —  We  have  already 
had  occasion  several  times  to  consider  the  ttatiis  of  this  species 
of  corporation,  with  the  conclusion,  universally  Acquiesced  in, 

I  Soathern  Foe.  Co.  v.  Denton,  149  *  IMd.;  SteTtnsv.  Pliteuix  Ins.  Co., 

17- 8- 202.  41  N.  Y.  149;  Hobba  tt.  Manhattan 

»  Bt  LoniB  R.  Oo.  i..  Pacific  B.  Co.,  Ina.  Co.,  66  Me.  417 ;  <,  c.  96  Am.  Dec. 

62  Fed.  Rep.  77a  472, 

*  Hatch  t.  Gbicago  Ac  B.  Co.,  Q  *  JameBv.8t.LoalBB.Co.,  46  Fed, 

BtatdO.  (U.  8.)  106.  Kep.  47 ;  anU,  S  7-1S8. 
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that  it  is  a  domettie  corporation  of  9aeh  of  tht  two  States  by  whose 
coacunent  legislation  it  is  created,  in  so  far  aa  it  can  exercise 
its  franchises  within  snch  State.^  This  doctrine,  as  already 
aeen,  has  been  always  recognized  by  the  Supreme  Court  of 
the  United  States;  and  yet  that  court,  extending  its  artifi- 
cial rule  of  jurisdiction  still  farther,  has  held  that  it  may  be 
regarded  as  a  foreign  corporation  for  the  purpose  of  suing  a 
domestic  citizen  or  corporation  of  either  of  the  States  ty  which 
it  is  created.* 

%  T4SS.  AU  Oie  SabstantUl  Partlea  moat  be  of  Diverse 
Cltlsenflhip. — In  a  suit  by  or  against  a  corporation,  if  one  of 
the  parties  opposed  to  the  corporation  is  a  citizen  of  the  same 


^  AnU,  (4  i7,  910,  «»,  aB8,  7488; 
fwit,  Vl  747S,  7490,  77W,  7817,  8012, 
80»,8]2& 

*  Naehna  &c.  R,  Corp.  «,  Boston 
Ac  B.  Corp.,  136  TT.  S.  3H;  ■.  e.  41 
Am.  A  Bug.  B«U.  Cm.  688.  Thli  de- 
cision mrerBed  a  decree  of  the  Oircait 
Court  ot  the  United  States  for  the 
Difltrict  of  MBaB&choaetta,  snd  thzM 
of  the  jndgea  of  the  Supreme  Court 
(Fuller,  C.  J.,  and  Gray  and  Lamar, 
JJ.),  dissented.  Blatchford,  J.,  did 
Dot  Bit,  or  take  any  part  In  the  deci* 
don.  It  waa  therefore  a  dedaim  of 
a  bare  majority  of  the  court,  and  can- 
not be  re^rded  as  settUi^  the  propo- 
rtion of  jorifldiction  InToived  therein. 
The  theory  of  the  dedrion  is  that 
railroad  corporations  thua  created, 
aLthoogh  joined  in  their  intereets, 
and  in  the  operation  of  their  roade, 
in  the  issuing  of  their  stock,  and  in 
the  division  of  their  profits,  so  as 
practically  to  be  a  single  corporation, 
do  not  lose  their  identity;  that  each 
one  hsB  its  existence  and  its  standing 
in  the  courts  of  the  country  only  by 
virtue  of  the  I^iislation  of  the  State 
by  which  it  is  created ;  and  that  the 
onion  of  name,  of  officers,  of  busineas, 
and  of  property  does  not  change  their 
distinctive  chanteter  as  separate  cot- 
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poKtMNU.  iM((.,186tJ.8.SSl.  Thus, 
the  corponttioD  has  aa  «xist«noe  ss  a 
ioMMtte  corp(»atioD  in  each  one  of  the 
States,  and  at  the  same  time  it  is  en- 
dowed by  the  Fedei^  judiciary  with 
the  addltlonsl  tunlty  <A  being  a  fur- 
tifK  corporation  lor  the  purpose  of 
■ning  B  dtiien  or  corporation  in 
eittier  one  of  the  States  under  whose 
laws  tt  eziaU  as  a  domestic  corpora- 
tion. The  case  was  that  of  a  rail- 
road corporation  extending  its  rail- 
road from  a  place  In  Hew  Hampshire 
to  a  place  in  Massachusetts.  It  was 
allowed,  on  the  ground  of  diverse  cit- 
izenahip,  to  maintain  an  action  in  a 
Federal  tribunal  in  the  State  of  Has- 
sacfansetts.  Such  a  corporation  may 
thus  Are  acroea  the  line  from  either 
of  its  domldlea.  Perched  upon  either 
of  its  eyries,  it  may  be  either  and  at 
once  both  a  domestic  and  a  foreign 
corporation.  It  may  sue  a  dtiien  of 
MsssBchueetts  in  a  Federal  tribunal 
in  that  State  on  the  ground  of  its  be- 
ing a  dtiien  of  Han  Hampshire;  and 
It  may  sue  a  dtisen  of  Kew  Hampshire 
in  a  Federal  tribunal  in  that  Slate  (Ml 
the  ground  of  its  being  a  dtisen  of 
Masaachnsetts.  Compare  Hinot  v. 
Fhilodelpbia  &c.  R.  Co.,  S  Abb.  (U. 
8.)S23. 
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State  wherein  the  corporation  has  its  legal  existence,  then  is 
not  that  requisite  diversity  of  oitizenship  between  the  parties 
to  the  controversy,  which  is  necessary  to  give  a  Federal  court 
jurisdiction  of  the  case.'  So,  in  an  action  by  a  corporation 
against  eeverul  other  corporations,  one  of  which  has  its  legal 
existence  in  the  same  State  as  the  plaintiff,  the  Federal  court 
has  not  jurisdiction.*  Bat  a  Federal  court  will  not  suEFer  its 
jurisdiction  to  be  ousted  by  the  joinder  or  non-joinder  of 
merely /ormal  parties.  It  will  decide  upon  the  merits  of  the 
case  between  the  substanHal  parties  to  the  suit,  whenever  this 
can  be  done  without  prejudice  to  the  rights  of  others.*  A 
plaintifT  bringing  an  action  in  a  State  court  against  a  corpo- 
ration created  under  the  laws  of  a  State  other  than  that  in 
which  the  suit  is  instituted,  cannot  prevent  the  removal  of  the 
cause  to  the  Federal  court  by  joining  as  parties  defendant  cer- 
tain directors  or  officers  of  the  corporation,  citizens  of  the 
same  State  as  the  complainant,  against  whom  no  specific  relief 
is  prayed  in  the  nature  of  a  personal  liability,  nor  any  discov- 
ery sought  in  regard  to  matters  peculiarly  within  their  knowl- 
edge.*  "The  test  of  this  is,"  said  Blatchford,  J.,  "  that,  if 
any  one  of  the  directors  or  the  treasurer  were  to  resign  his 
office,  be  would  necessarily  cease,  ipso  facto,  to  be  a  proper 
party  to  the  suit,  and  the  plaintiff  would  be  obliged  to  make 
bis  successor  in  olSce  a  party,  and  so  on  with  every  change. 
The  reason  for  this  would  be  that,  there  being  no  relief 
prayed  against  the  individual  in  bis  individual  capacity,  and 
the  injunction  asked  being  to  restrain  him  merely  from  doing 
or  not  doing  what  bis  official  relation  to  the  company  alone 
raiables  him  to  do,  or  to  refrain  from  doing,  when  such  official 

■  Coal  Co.  V.  Btfttchford,  11  Wall.      (TT.  S.)  421;  Carneal  •.  Banks,  10 
(U.  8.)  172;  Dormiteer  o.  niinoia  Ao.     Wheat.  (U.  B.)  181. 

foidge  Co.,  e  Fed.  Bep.  817;  Walsh  *  Hatch  «.  Obicago  Saa.  B.  Co.,  S 

«.  Memphis  Ac.  B.  Co.,  6  Fed.  Bep.  Blatcbf.  (U.  B.)  106.    Thus,  the  di- 

797;  Donoboe  «.  Uaripoaa  L,  &  H.  rectors  and  treasurer  ol  a  rsilroad 

Oo.,  6  Sawy.  (U.  8.)  163.    Bee  also  corporation  are  merely  nominal  par- 

llTers  V.  Dorr,  IS  BlaMhl.  (U.  S.)  22.  ties  to  a  bill  soaking  to  restrain  the 

■  The  Sewing  Hacbine  Companies'  oorporation  from  extending  its  line 
Oaae,  IS  WalL  (U.  8.)  553.  and  from  using  taj  of  tta  moneys  or 

•  Wormley  «.  Woimley,  6  Wbeat.     property  for  that  purpose. 
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relation  ceases,  the  relief  asked  and  the  injunction  issued, 
become,  as  to  him,  utterly  futile."  * 

g  74S4.  Application  of  This  Bole  of  Jarisdlction  to  Jolnt- 
stoclc  Companies.  —  It  bas  been  held,  in  cue  of  the  depart- 
ments of  the  Supreme  Court  of  New  York,  on  a  question  of  the 
right  to  remove  an  action  to  a  eouH  of  the  United  Stales,  that  a 
voluntary  association,  unincorporated,  but  composed  of  many 
members,  and  organized  similarly  to  a  corporation,  and  author- 
ized by  the  laws  of  its  State  to  sue  and  be  sued  in  the  name 
of  one  of  its  ofScers,  stands  upon  the  same  ground  with  a 
corporation  in  respect  to  the  right  to  sue  and  bd  sued  in  the 
national  courts.*  But  it  is  apparent  that  this  doctrine  can 
only  apply  to  a  joint-stock  company  which  bas  one  of  the  fac- 
ultiea  of  a  corporation,  and  which  is,  quoad  Aoc,  a  corporation, 
namely,  to  such  a  company  as  has  been  invested,  by  the  law 
of  the  State  of  its  creation,  with  the  faculty  of  suing  and  of 
being  sned  by  an  artificial  name.  The  court  reason  that, 
in  respect  to  the  power  to  sue  and  defend,  an  association  of 
persons  authorized  to  sue  by  one  name  representing  the  whole 
body,  is  the  same  as  a  corporate  body,  by  whatever  deeigna- 
tiou  it  may  be  known.  The  reason  why  the  members  of  a 
legal  corporation  are  treated,  for  the  purposes  of  Federal  ju- 
risdiction,  as  citizens  of  the  State,  applies  aptly  to  every  ag- 
gregation of  persons  invested  by  State  law  with  the  faculty 
of  suing  and  being  sued  by  a  new  name.* 

3  7405.  Federal  Jarisdictton  Id  the  Case  of  Corporation 
Owned  by  a  State.  —  The  jurisdiction  of  courts  of  the  United 
States  is  not  affected  by  any  interest  which  a  particular  State 
may  have  in  the  suit,  unless  the  State  is  a  party  on  the  record.' 
The  mere  fact  that  the  State  has  an  interest  in  a  corporation 
does  not  render  the  State  a  necessary  party  to  the  record  in  a 
suit  by  or  against  the  corporation,  nor  in  any  manner  distin- 


p.Baiik,9Wh«it.(as.) 


'  Hatch  V.  Chicago  Ac  R.  Co.,  6 

*  Ibid. 

Blatchl.  (D.  8.)  105. 

*  Osborn 

<  Forgo  •.    McVickcr,    55   Barb. 

738,862. 

(S.  Y.)  ^37. 
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gnish  this  from  corporations  in  general.  "When  a  govern- 
ment  becomes  a  partner  in  any  trading  company,  it  divests 
itself,  80  far  as  concerns  the  transactions  of  that  company,  of 
its  sovereign  character  and  takes  that  of  a  private  citizen. 
Instead  of  communicating  to  the  company  its  privileges  and 
its  prerogatives,  it  descends  to  a  level  with  those  with  whom 
it  associates  itself,  and  takes  the  character  which  belongs  to 
its  associates,  and  to  the  business  which  is  to  he  transacted."  * 

g  7456.  Manner  of  Pleading  Federal  Jurisdiction,  —  As 

the  jurisdiction  of  the  eourtt  of  the  United  States  is  special  and 
limited,  Uie  rule  of  procedure  in  those  courts  is  that  the  ju- 
risdiction should  be  made  to  appear  upon  the  face  of  the  decla- 
ration or  complaint,  or  elsewhere  on  the  record,  whether 
the  jurisdiction  defrends  upon  diverse  citizenship,*  or  upon  a 
Federal  question  being  involved  in  the  litigation.*  It  being 
also  a  rule  of  Federal  jurisdiction  founded  upon  diverse  citi- 
zenship, that  a  corporation  is  a  citizen  of  the  State  under 
whose  laws  it  is  created,  and  that  all  its  members  are  to  be 
coccluaively  presumed  to  be  citizens  of  such  State,*  it  is  nec- 
essary, in  pleading  the  jurisdictional  facts  in  a  declaration  at 
law  or  bill  in  equity,  where  one  of  the  parties  is  a  corpora- 
tion, either  to  state  that  it  is  a  citizen  of  the  State  under 
whose  laws  it  has  been  created,  or  to  state  the  same  fact  by 
an  equivalent  averment,  as  by  averring  that  it  was  created 
under  the  laws  of  such  State.     For  instance,  an  allegation 

■  H&nhftU,    O.   J.,   in    Bank    v.  ISOU.  B.  138;  Southern  Pac.  Co.  *. 

Planters'  Bank,  9  Wheat.  (U.  8.)  904,  Denton,  146  U.  S.  202. 
907.    See  also  Louisville  &c.  R.  Oo.  *  Louieville  &c.  R.  Oo.  «.  Letson, 

«.  LetBon,  2  How.  {U.  S.)  497,  661.  2  How.  (U.  S.)497;  MarshaU  o.  Bal- 

'  Mexican  Cent.  B.  Co.  *.  Fink-  timore  Ac.  H.  Co.,  16  How.  (IJ.  8.) 

nej,  149n.8.194;  Wolfe  e.  Hartford  314,  329;  Covington  Drawbridge  Co. 

&c.  Ins.  Co.,  148  V.  8.389;  Menard  e.  Shepherd,  20  How.  (U.B.)  227,  233; 

».Goggftn,12HJ.3.253;  ContinenUl  Ohio  4c.  R.  Co.  «.  Wheeler,  1  Black 

loa.  Oo.  V.  Bhoftdea,  119  tr.8.237;  (0.8.),  286,296;  Muller  b.  Dow9,  94 

Brown  e.  Keene,  8  Pet.  (U.  9.)  112,  x:.  S.  444;  SteamshipCo.  v.  Tugman, 

115;  Brockn.NorthwBfiteniFuelCo,,  lOa  U.  S.  118,  121;  Memphia  4c,  E. 

130  U.S.  341;  Provident  6av.  Soc,  *.  Co.  •.  Alabama,  107  U.  S.  681,585; 

Ford,  m  V.  8.  636,  661.  ghaw  v.  Qnincy  Min.  Co.,  148  U.  8. 

»  Metcalf  V.  Watertown,  128  TT.  S.  444,  451. 
689 ;  Colorado  Cent.  Min.  Co.  v.  Torek, 
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tbat  a  corporation  is  "  doing  basineas  in  the  State  of  Iowa," 
does  not  necessarily  import  that  it  waa  created  by  the  lavs  of 
tbat  State,  and  is  not  a  safficient  allegation  to  show  Federal 
jurisdiction  founded  apoQ  diverse  citizenship,  within  the 
meaning  of  this  rule.*  And  so,  under  the  Federal  Bemoval 
Act  of  March  2,  1867,*  giving  a  right  of  removal  from  the 
State  to  the  Federal  courts,  on  the  gronnd  of  prejudice  and 
local  influence,  in  suits  in  any  State  court  "  in  which  there  is 
a  controversy  between  a  citizen  of  the  State  in  which  the  suit 
is  bronght,  and  a  citizen  of  another  State,"  it  is  necessary 
that  this  diverse  State  citizenship  should  be  shown,  either  on 
the  face  of  the  declaration,  or  in  the  petition  or  affidavit  for 
removal.' 

g  7407.  Farther  of  nils  Sattject.  —  Under  the  rale  estab- 
lished in  Bank  «.  Deveauz,*  it  was  necessary,  in  actions  by  or 
against  a  corporation  aggregate,  prosecuted  in  the  Federal 
courts,  that  it  should  appear  from  the  pleadings  tbat  all  the 
members  of  that  corporation  were  citizens  of  some  State  of  - 
the  United  States  other  than  that  State  of  which  the  opposing 
party  or  parties  were  citizens,*  But  with  the  overthrow  of 
this  case  as  authority,  allegations  to  this  effect  were  no  longer 

'  Brock  V.  Ncwthweetern  Fuel  Oo.,  ot  tbe  Federal  conatitation  (Const. 

UO  U.  8.  S41.  XT.  8.,  art.  3,  i  2),  by  which  the  Fed- 

*  14  U.  B.  Stat.  568.  eiaJ  jarisdictioa  extends  to  "  coutro- 

*  A  declanition,  in  an  action  vereiee  between  a  State  and  dtizena 
bronght  in  Miaaiarippi  bja  citiien  of  of  another  State."  FenneylTania  v. 
iniDoia.did  not  ahow  thia  tact,  which  Quicksilver  Uin.  Co.,  10  Wall.  (tJ.  B.) 
merelyaTerredtbatthedefendantwas  653.  Tbe  reaeooing  was  that,  for 
a  corporation  created  by  an  act  ot  the  aoght  that  appeared,  the  corporation 
legielatnre  of  the  State  of  If  ew  York,  may  have  been  created  by  the  lawa 
located  and  doing  businesa  in  the  of  Pennsylvania,  and  the  Bnpreine 
Btate  ol  MiBBisaippL  Inaurance  Co.  Court  of  the  United  States  hoa  no 
V.  Francis,  11  Wall.  (U.  8.)  210.  So,  origmal  jurisdictioii  of  a  suit  bro«]ght 
in  an  action  6y  a  Stale,  agunet  a  by  a  Btate  against  ita  own  citizens, 
corporation,  bronght  La  the  S^premt  '  SCranch  (U.  8.),61;  anit,  i1i47. 
Court  of  (he  VniUd  SlaU$,  an  aver-  *  Bullivan  -v.  Fultoa  Btaamboat 
iBsnt  that  the  defendant  is  a  " body  Co.,e  Wheat.  (U.S.)  450;  Breltbaspt 
politic  nnder  the  law  of  and  doing  t.  Bank,  1  Fet.  (TJ.  8.)  238;  Bank  «. 
bnaineaa  in"  another  State,  doea  not  Willis,  3  Sumn.  (U.  fi.)  47& 
exhibit  jnrisdictioa,  nnder  that  clause 
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neceBsary.  *'  The  persons  who  act  tinder  these  faculties  and 
use  this  corporate  name,"  said  Mr.  Justice  Grier,  "  may  he 
justly  pretumed  to  be  resident  in  the  State  which  is  the  neces- 
sary habitat  of  the  corporation,  and  where  alone  they  can  be 
made  subject  to  suit;  and  should  be  ettopped  in  equity  from 
averring  a  different  domicil,  as  against  those  who  are  com- 
pelled to  seek  them  there,  and  can  find  them  there  and  no. 
where  else."* 

%  7458.  Manner  of  ATerrtns  Cltiieiishlp.  —  It  must  not  be 
inferred  from  the  foregoing  that,  in  an  action  by  or  against  a 
corporation,  it  is  sufficient,  in  order  to  give  jurisdiction,  to 
aver  that  the  corporation  is  "  a  citizen"  of  the  State  where 
the  suit  is  brought.  Such  an  avemtent  does  not  show  that 
this  body  is  a  corporation,  or  by  the  law  of  what  State  it  was 
created.  "  This  court  does  not  bold,"  said  Mr.  Justice  Curtis, 
"that  either  a  volantary  association  of  persons,  or  an  associa- 
tion into  a  body  politic,  created  by  law,  is  a  citizen  of  a  State, 
within  the  meaning  of  the  constitution." '  Corporations  are 
regarded  as  citizens  for  the  purpose  of  sning  and  being  sued; 
and  it  is  sufficient  to  aver  the  place  of  creation  and  basiness 
of  the  corporation.'  However,  an  averment  of  incorporation 
in  one  State  and  residence  in  another  does  not  show  the  cor- 
poration, for  the  purposes  of  suit,  to  be  a  citizen  of  the  latter 
State.  Snch  an  averment  shows  that,  for  the  purpose  men- 
tioned, the  corporation  is  a  citizen  of  the  State  first  named.* 

1  Uuahall*.Baltimoi«Ao.B.Co.,  (U.  B.)  870;  Cowles  tr.  Mercer  Co.,  7 

1«  How.  (U.  S.)  SU,  828.    See  slu  Wall.  (U.  8.)  118, 121;  EiprcwOo.fc 

Dodge  ».  WoolMj,  18  Htm.  (\J.  8.)  KorenUe,  8  Wall.  (U.  8.)  342,  351; 

331;   Oovington   Drswbridga  Go.  «.  Insiiranca   Oo.  v.  Morae,    SO   Wall. 

Shepherd,  20  How.  (U.  B.)  227 ;  «.  o.  (U.  S.)  446,  468. 
21  How.  (U.  8.)  112;  Ohio  Ac  E.  Co.  »  Latayette  Ins.  Oo.  ».  French,  18 

•.Wheeler,lBlftckCU.8.),2«6;  Paul  How.  (U.  B.>  40*,  «6;  Pftul  v.  Vii- 

•.  Vi^inia,  8  WalL  (TJ.  B.)  168, 178;  ginia,  8  Wall.  {TJ.  8.)  188;  Warren 

Hatch   e.    Chicago   4c.    E.    Co.,    6  Man.  Co,  v.  Etna  Ihb.  Co.,  2  Paine 

Blatchl.    (U.  8.)  106;   Coal    Oo.  «.  (U.  8.),  601. 

Bhitchlord,  11  Wftll.  CU.  8.)  172 ;  The  'Bee  Marahall  *.  Baltimore  <fcc.  R. 

Sewing  Machine  Companies'  Cue,  18  Co.,  and  other  caaea  dted  to  the  pre* 

Wall.  (U.  8.}  658,  574;  Bailroad  Co.  ceding  aection. 

•,  Hanii,  12  Walt.  (U.  8.)  65,  82;  '  Inedrance    Oo.    «.   Francis,    11 

BaQway  Co.  v.  Whltton,    18   Wall.  Wall.  (U.  8.)  210. 
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Abticlb  IIL    Beuoval  of  Such  Actions  froh  thb  Btatb 
TO  THE  Federal  Codbtb. 

Sicriov  Sbctiom 

7462.  Bight  of  foreign  corporations  to     7471.  OoncltisiveneBB  of   the   mfficU- 

remove  on  the  ground  of  di-  vit. 

vene  citiienihip. 

7463.  Submisnon  to  local  jaritdiction 

doM  not  proclode  tbia  right 
of  lamoval. 

7464.  Fnrtber  of  this  doctrine. 
7466.  This  right  of  removal  extends 

to  "  tramp  corporations." 

7466.  InvaUditr  of  stipulation  not  to 

remove. 

7467.  Further  of  this  snbieot. 

7468.  Right  of  removal  on  the  ground 

of  prejudice  or  local  influence. 

7469.  Autboritj  of  the  officer  to  make 

the  affidavit. 

7470.  Substance  of  the  affidavit. 


7472.  night  of  removal  In  cases  of  a 

corporation  created  by  the 
concnrroDt  le^Ution  of  two 
or  more  States. 

7473.  Alien  corporations  entitled  to 

7474.  Controversy  most  be  wholly  be- 

tween different  parties. 
7476.  Bemoval  of  actions  s^aiust  cor- 
porations organized  nnder  a 
law  of  the  United  States. 

7476.  Further  of  this  subject. 

7477.  Suits  arising  under  the  laws  of 

the  United  States. 

7478.  Bemovat  by  alien  corporations. 


g  7462.  Rtffht  of  Foreign  Corporationg  to  BemoTe  on  tlie 
QroQDd  of  Diveno  CitlxenBhip.  —  Since  tbe  Supreme  Court  of 
the  United  States  took  tbe  departure  of  holding  that  a  corpora- 
tion aggregate  is  &"  citizen"  of  the  State  under  whose  laws  it  is 
created,  for  the  purposes  of  Federal  jurisdiction  founded  upon 
diverse  citizenship,'  it  has  been  held,  hy  analogy,  that  corpora* 
tions  ore  "citizens"  within  the  meaning  of  acts  of  Congress 
providing  for  tbe  removal  of  suits  from  the  State  to  the  Federal 
courts;*  and  such  is  now  the  settled  law.  Thus,  under  the 
statute  of  the  United  States  giving  a  right  of  removal  on  the 
ground  of  prejudice  or  local  injluence*  which  provided  that, 
when  an  action  is  brought  in  any  State  court  "  in  which  there 
is  a  controversy  between  a  citizen  of  the  State  in  which  tbe 

suit  is  brought,  and  a  ctfiz^no/anofAer  S'fate,"  etc.," such 

citizen  of  another  State,  whether  he  be  plaintiff  or  defendant, 
if  he  will  make  and  file,  in  such  State  court,  an  affidavit  stat- 
iug,"  etc.,  may  have  the  cause  removed  to  the  Circuit  Court 

Oo.    t.    Maqulllan,  S  DiU.    (U.  8.) 


>  Ante,  i  7448. 

■  Herryford  «.  £tna  Ins.  Go.,  42 
Mo.  148;  Stanley  v.  Chicago  Ac.  B. 
Co.,  62  Mo.  503;  Farmers'  Loon  Ac 
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*  Act  Cong.  March  2, 1867 ;  14  U.  B. 
Stat.  &6S;  Bev.  SUt.  U.  S.,  ^  639. 
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of  the  United  States  for  final  bearing,  — it  has  been  beld  that 
a  corporation,  resident  of  another  State,  may  make  such  an 
affidavit  and  effect  a  removal  of  the  cause  to  the  Federal  court.' 
When,  therefore,  a  corporation  makes  an  application  for  the 
removal  of  a  cause  in  which  it  is  impleaded  aa  defendant, 
from  a  State  court  to  a  Circuit  Court  of  the  United  States,  in 
the  manner  prescribed  by  the  act  of  Congress,  it  is  error  in 
the  State  court  to  proceed  further  in  the  matter,  and  any  subse- 
quent step  is  coram  nonjudiee.* 

§  746S.  SnbmLMdon  to  Iiooal  JmiBdictlon  does  not  Pre- 
cinde  Bight  of  Bemovid. —  Although  a  foreign  corporation 
may  have  submitted  to  the  jurisdiction  of  the  domestic  State, 
by  complying  with  the  conditions  npon  which  alone  it  is  per* 
mitted  to  do  business  therein,  yet  such  a  corporation,  in  every 
case,  remains  a  "citizen"  of  the  State  of  its  creation,  within 
the  rule  of  Federal  jurisdiction  already  referred  to;*  and  con- 
sequently it  retains,  in  all  such  cases,  its  right  to  remove  to 
tbe  Circuit  Court  of  the  United  States  any  action  brought 
against  it  in  a  State  court,  which  otherwise  comes  within  the 
terms  of  the  act  of  Congress  authorizing  such  a  removal  by  a 
uon-resident  citizen.*    For  instance,  a  State  statute  requiring 


*  Mix  «,  Andes  Ins.  Co.,  74  N.  T. 
53;  1.  <;.  30  Am.  Bep.  260.  In  Oooke 
p.  SlaU  N»t.  Bank,  t>2  N.  T.  96 ;  i.  e. 
11  Am.  Rep.  667,— the  coatniTr  wu 
held,  on  the  ground  that  ft  corporis 
tioD  eouid  not  matt  tht  i^davit  re- 
quired b7the8tatate;bnttiiii  holding 
was  expreeelj  overruled  in  the  case 
jaat  cited.  To  the  eontrarff  of  the 
text,  eee  Hahone  v.  Manchester  Ac. 
B.  Co.,  Ill  Hav.  72;  t.  e.  16  Am. 
Rep.  9;  Qnigley  v.  Central  Pac  R. 
Co.,  11  Ner.  8&0;  i.  e.  21  Am.  Bap. 
757.  The  above  text  is  supported 
throughoat  by  Federal  caaea  here- 
after cited  in  this  chapter.  What 
controreray  deemed  A  "*utl"  within 
the  removal  acta ;  proceeding  for  eon- 
tUntTMtion  mf  tond  •«.  f  attencoi  v. 


Hisaiaaippi  tea.  Broom  Co.,  S  Dill, 
(U.  a.)  466. 

■  Herryford  «.  ^tna  Ina.  Co.,  43 
Mo.  146. 

*  AnU,  4  7448. 

*  Herryford  •.  ^tna  Ins.  Co.,  43 
Mo.  146;  Morton  «.  Matnal  Fire  Ins. 
Co.,  105  Mass.  141 ;  t.  c.  7  Am.  Rep. 
606;  Hyen  v.  Murray,  43  Fed.  Rep. 
695;  I.  e.  11  L.  B.  A.  216;  32  Am.  & 
En^.  Corp.  Caa.25;  Henningo.  Weat- 
ern  Union  TeL  Co.,  48  Fed.  Bep.  97; 
Baiighman  «.  National  Water  Worka 
Co.,  46  Fed.  Bep.  4;  Taylor  Co.  tr. 
Baltimore  Ac.  R.  Co.,  86  Fed.  Bep. 
161 ,  170 ;  Fish  v.  Chicago  Ac.  B.  Co., 
2  Abb.  Ft.  (n.  a.)  (N.  Y.)  463;  «.  e.  63 
Barb.  (N.  Y.)  472;  Weetem  Uniwi 
Tel.  Co.  ff.  Dickinson,  40  Ind.  444; 
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foreign  insuTance  companiet  doing  business  vithin  the  State  to 
appoint  resident  agents  upon  whom  all  lawful  process  against 
them  may  be  served,  vith  hke  effect  as  if  they  were  domeitie 
eompaniea,  does  not  bo  operate  that  a  foreign  insurance  com- 
pany, by  appointing  such  an  agent  and  accepting  service  of 
procesB  as  provided  by  the  statute,  precludes  itself  from  re- 
moving the  cause  to  the  Circuit  Court  of  the  United  States  in 
a  proper  case.* 

g  7464.  Fortber  of  Tbte  Doctrine. —  Unquestionably,  the 
settled  doctrine  is  that  where  the  domestio  State  endeavors, 
by  its  legislation,  to  make  all  foreign  corporations  domestic 
oorporations,  for  the  purposes  of  State  Jurisdiction,  this  does 
not  operate  to  make  them  each  for  the  purposes  of  Federal 
jurisdiction,  and  that  such  a  statute  is  void  in  so  far  u  it 
attempts  to  restrain  the  right  of  the  domesticated  corporation 


1.  c  IS  Am.  Bep.  266 ;  Amaden  «.  Ncir> 
wich  Union  Fire  Lu.  Soc,  41  Fed. 
Bep.  616  (diaapproving  Scott «.  Texas 
Load  Ac  Co.,  41  Fed.  Bep.  225}. 

'  Morton  «.  Uutaal  Eire  Ini.  Co., 
106  Haaa.  141 1  f.  e.  7  Am.  Bep.  606. 
So  held  In  Enorr  v.  Home  Ina.  Co., 
26Wia.  143;  «.  e.  8  Am.  Bep.  26 ;  de- 
nyiiv  Sterena  r.  FbcEnlx  Idi.  Od.,  24 
How.  Pr.  (N.  y.)  617,  and  New  York 
Piano  Go.  «.  New  Baven  Steamboat 
Co.,  2  Abb.  Ft.  (n.  b.)  (N.  T.}  368,  and 
approving  Denniatonn  t.  Sew  York 
Ac.  B.  Co.,  1  Hilt.  (N.  T.)  62,  and 
Fiak  •.  Chicago  Ac  B.  Co.,  3  Abb.  Pr. 
(N.  a.)  <N.  Y.)  464;  f.  cu  63  Barb. 
(N.Y.)472.  mie  doctrine  Of  tbvteit 
ia  alao  nipported  by  Hobba  v.  Man- 
hattan Ina.  Oo.,  66  Me.  417;  «.  c.  96 
Am.  Dec  472.  To  the  same  e&ect  are 
Holden  •.  Pntnam  Fire  Ina.  Co.,  46 
N.  Y.  1 :  I.  e.  7  Am.  Dec.  287 ;  Herry- 
fdrd e. .£tna Ina.  Co.,  43  Mo.  148;  and 
Amaden  t>.  Norwich  Union  Fire  Ina. 
Soc,  44  Fed.  Bep.  616.  On  the  con- 
trary', it  hu  been  held  In  Hicbigan 
that  a  foreign  Insurance  company, 
6924 


hj  d(^  bnaiiMaa  in  Micb^an  nnder 
the  itatutefl  of  that  Stat«,  and  aocqit- 
ing  service  ol  proceaa  in  conformity 
with  the  aame,  toaivcf  til  Kfikt  o/ traiu- 
/«r  to  tbe  Federal  court.  People  *. 
Circnit  Court,  21  Mich.  677;  *.  o.  4 
Am.  Bep.  604.  Bnt  thia  view  has 
been  disaffirmed  by  the  Sn)a«me 
Court  ol  the  United  Statea,  whoee 
authority  on  the  qneatlon  ia  final  and 
deciaive .  Pott,  i  7466.  It  was  held 
by  the  Court  of  Appeals  of  Vii^ia, 
that  ;t  corporation  of  another  Btate, 
leasing  and  operating  a  railway  in 
Virginia,  ia  subject  to  be  aned  in  Yii^ 
ginia  as  a  domeatio  corporation,  and 
ia  not  entitled  to  remove  the  action 
from  the  Btate  to  the  Federal  conrt. 
Baltimore  Ac.  B.  Co.  e.  Wightman, 
29  Oratt.  (Va.)  4Sl ;  t.  e.  26  Am.  Rep. 
384;  denying  Baltimore  Ac.  B.  Co.  o. 
Oary,  S8  Ohio  St.  208,  218.  Bat  the 
contrary  waa  held  by  the  Sapreme 
Court  of  the  United  Btates,  and  this, 
of  course,  diapoeea  of  the  question. 
Bailroad  Co.  v.  Koontx,  104  U.  B.  6. 
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to  letnoTe  to  a  Federal  tribunal  an  action  brought  againet  It 
in  a  6tat«  tribunal.'  When,  therefore,  an  action  is  commenced 
against  a  foreign  insurBoce  company  by  the  servioe  of  aam- 
mons  upon  the  person  appointed  by  such  company  to  receive 
service  of  process  within  the  State,  in  pursuance  of  a  statute 
of  the  State,  as  its  agent  and  attorney  therein,  upon  whom  all 
prooefi  against  the  non-resident  company  may  be  serred,  and 
who  ia  alio  iti  managing  agent  within  the  State,  such  agent 
and  attorney  can,  upon  entering  appearance  for  the  defendant, 
file  a  petition  for  the  removal  of  the  cause,  under  section  689 
of  the  Kevised  Statutes  of  the  United  States,  signing  the  same 
by  him  as  such  attorney  and  verifying  it  by  his  affidavit,  in 
which  he  states  that  he  is  the  defendant's  general  managing 
agent;  and  this  will  be  the  act  of  the  defendant  snd  will  have 
the  effect  of  removing  the  cause  and  ousting  the  State  court 
of  further  jurisdiotion.' 

8  7460.  This  Bight  of  Bemoval  Extends  to  "  Tramp  Cor- 
porattons." — By  analogy  to  the  doctrine  elsewhere  referred 

■  Bece  V.  Kewport  News  Ac-  Co.,  letU,  within  tbe  meaning  of  the 
3S  W.  Va.  164;  t.  c.  5  Ini.  L.  J.  515;  acta  relating  to  the  removal  of  causes 
3  L.  B.  A.  G72;  S  Ball.  &  Oorp.  L.  J.  to  the  Fedenl  ootirt«.  S.  That  the 
615;  8  8.  £.  Bep.  212;  jxttt,  4  7466.  Jolndar  In  the  action,  as  defendacU, 

■  Shaft  t.  PhiBniz  Unt.  Ina.  Co.,  of  the  drawers  of  tbe  check,  woulit 
STS.T.  644;  t.  e.  23  Am.  Bep.  138.  not  deprive  the  bank  of  the  right 
Bee,  tnrther,  Inenraaee  Company  v.  alone  to  apply  tor  the  removal  of  the 
Dunn,  IBWaiL (U.S.) 214;  Farmers'  canse  to tfa« Federal  court,  the canaea 
IxMD  Ac.  Co.  •.  UaqtdllaD,  8  Dill,  ©j  action  being  distinct  and  only 
(U.  S.)  379;  Minnett  v.  Milwaukee  properly  joined  by  virtue  of  a  State 
Ac.  R.  Co.,  3  Dill.  (U.  8.)  460.  In  itatute.  A  fourth  proposition  was 
Cooke  s.  State  Nat.  Bank,  B2  N.  Y,  rai^  by  a  divided  court,  which  vaa, 
96 ;  t.  e.  11  Am.  Bep.  667,  —  the  action  that  the  cause  could  not  be  removed 
was  broaghtbyacitiienol  New  York,  hy  th,  bant  into  the  Federal  court 
in  a  State  coort  in  New  York,  against  under  the  Act  of  Oongreaa  of  March 
•  national  bftnk  located  in  Boston,  g,  i867,  <m  the  ground  of  tocaf  pnij"- 
It  was  held;  1.  That  the  court  waa  jicf,  by  reaacm  that,  being  a  cotpo- 
not  ousted  ol  jurisdiction  by  section  ration,  ft  had  not  the  power  to  make 
67  of  the  National  Currency  Act  (IS  the  affidavit  prescribed  by  the  stat- 
U.  8.  Btat.  at  lAi%e,M),  that  statute  ote.  Bat  the  case  has  been  overraled 
beiac  perBussive,  and  not  saaadatOTy  on  (his  lait  ^int,  as  already  stated, 
as  to  tbe  oonrts  in  which  a  national  by  Uiz  «.  Andes  Ins.  Co.,  74  N.  Y. 
bank  may  be  aoed.  S.  That  the  de>  uj  |,  o,  80  Ajo.  Bep.  36D. 
leodant  waa  a  eltisui  of  Matsaekn- 
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to,  that  a  corporation  is  eoneluaively  presumed,  for  tbe  purposes 
of  Federal  jurisdictioD,  to  be  a  "  citizen  "  of  the  State  under 
whose  laws  it  is  created,  no  matter  whether  it  has  an  actual 
domicile  in  that  State  or  not,  and  no  matter  where  its  actual 
business  domicile  maybe, and  do  matter  what  the  citizenship 
of  its  members  may  be,* — it  is  the  doctrine  that,  within  the 
meaning  of  the  removal  acts,  a  corporation  is  a  citizen  and 
resident  of  the  State  under  whose  laws  it  is  created,  although 
it  may  be  organized  for  the  purpose  of  doing  business  chiefly 
in  other  States.*  Under  this  theory,  a  corporation  aggregate, 
composed,  we  will  say,  entirely  of  citizens  of  New  York,  cre- 
ated for  the  purpose  of  carrying  on  business  in  the  State  of 
New  York,  and  nowhere  else,  under  a  charter  procured  by  tbe 
aid  of  an  attorney  in  West  Virginia,  under  the  laws  of  that 
State,*  becomes  a  citizen  of  the  State  of  New  York;  so  that 
whenever  an  action  is  brought  against  it  by  another  citizen  of 
that  State,  for  an  amount  within  the  jurisdiction  of  the  Circuit 
Court  of  the  United  States,  it  is  entitled  to  remove  the  action 
into  that  court,  thus  defraudiug  the  State  court  of  its  rightful 
jurisdiction  over  its  own  citizens. 

I  7466.  Invalidity  of  Stipulations  not  to  Bemove. — It  is 

s  general  principle  of  law  that  an  agreement  in  advance  iu 
which  an  attempt  is  made  to  oast  the  ordinary  jurisdiction  of 
the  courts,  is  illegal  and  void.*  Misapplying  this  principle, 
the  courts  of  the  United  States  bold  that  a  statute  of  a  State 
imposing  upon  a  foreign  insurance  company,  as  a  condition 
upon  which  the  State  grants  to  it  the  right  to  do  business 
within  its  limits,  that  it  will  file  an  agreement  that  it  will  not 

*  Ante,  i  7448,  H  uq.;  LonisTille  Works  Co.,  46  Fed.  Bep.  4;  Myers 

Ac.  B.  Oo.  V.  Letson,  2  How.  (U.  S.)  «.  Murray,  43  Fed.  Rep.  69G. 
497;  Kailroad  Company  v.  HarriB,  tii  '  The  writer  is  here  referring  to 

Wall.  (U.  6-}  65;  Railway  Company  sctuol,  and  not  to  imaginary,  cases. 
V.  Whitton,  18  WalL  {V.  8.)  270;  *  Note  e,  Hamilton  4c.  Ins,  Co.,  6 

Mailer  p.  Dows,  94  U.S.  444;  Myers  Gray  (Mass.), 174j  Cobb  ».  Hew  Eng- 

1..  Murray,  43  Fed.  Eep.  695;  Will-  ^^^  M°t-  ^^  <^-'  «  «»?  (Maw.), 

iarni*.  Missouri  *c  E.  Co.,  8  Mil.  1*2;  Hobbs  «. Manhattan  Infc  Co.,  66 

{D  8.)  S67  ^*-  ^^'  *21 :  Stephansoa  *.  PiauU- 

likioghmu   ..   H.tloi«l    W.to  q"I«^O..,MM.K,70iS««li. 

^  Avery,  6  H.  L.  Cai.  81L 
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lemove  suits  from  the  courts  of  the  State  into  the  courts  of  the 
United  Statea,  la  Toid.^  The  doctrine,  as  geaorully  formulated, 
is  that  a  State  is  powerless  to  confer  upon  an  artificial  being, 
of  its  own  creation,  the  faculty  of  exercising  any  power  in  a 
foreign  State;  and,  conversely,  that  a  State  may  impose  upon 
a  foreign  corporation  any  terms,  conditions,  and  restrictions 
which  it  may  see  fit,  upon  which,  alone,  it  will  he  permitted 
to  enter  the  domestic  jurisdiction  for  the  purpose  of  engaging 
in  baainees  there;'  bat  that  a  qualification  of  this  principle  is 
that  such  terms,  conditions,  and  restrictions  shall  not  be  repug- 
nant to  the  constitution  and  laws  of  the  United  States.  For 
this  reason  an  agreement  exacted  of  a  corporation,  as  a  condi- 
tion precedent  to  its  right  to  engage  in  business  in  the  State, 
that  it  will  not  remove  any  suit  for  trial  into  the  Federal  courts, 
is  illegal,  and  a  statutory  provision  imposing  such  an  agree- 
ment is  nnconstitntional,  as  being  an  attempt  to  oust  the  Fed- 
eral courts  of  their  lawful  jurisdiction.*  But,  on  the  other 
hand,  the  correlative  propositions  that  the  laws  of  one  State 
creating  and  empowering  a  corporation  can  have  no  force,  ex 
proprio  vigorCf  in  another  State,  and  consequently  that  another 
State  may  refuse  all  recognition  to  such  a  corporation,  and 
exclude  it  from  its  limits,  except  where  it  is  engaged  in  inter- 
state commerce,  or  is  on  agency  of  the  United  States,  carry 
with  them  the  conclusion  that  when  a  foreign  corporation 
enters  the  domestic  State  under  its  license,  it  is  there  by  suf- 
ferance, and  that  the  State  may  at  any  time  revoke  the  permis- 
sion and  expel  it  from  its  limits.     Therefore,  the  contradictory 

*  Inmrance  Companr  t>.  Morae,  20  judicatories :  Tezaa  Land  Ae.  Oo.  «. 

WaU.  (U.  B.)  446;  Teveraing  $.e.  80  WoTsliam,  76  Tex.  556 ;  t.  e.  ISB.W. 

Wis.  496 ;  11  Am.  Kep.  680,  ftnd  over-  Rep.  384 ;  Bece  v.  Newport  News  &c. 

ruling  New  York  Life  Ins.  Co.  •.Beat,  Co.,  32  W.  Va.  IMj  i.  c  9  S.  E.  Rep. 

230hioSt.l05;  Boutbem  Fac.  R.  Co.  212;  3L.B.A.&72;  6  Rail.  &  Corp. 

*.  Denton,  146  U.  S.  202 ;  Barron  v.  L.  J,  615. 

Bornside,  121  U.  8,  186.    Compare  '  Bankof  Aogoste  v.  Earle.lSFet. 

Doyle  (.Continental  Ins.  Co.,  94  U.S.  lU.  B.)  019;  LalaTette  Ins.  Co.  v. 

635.    This  holding  was,  of  ooiiiBe,fol-  French,  18  How.  (U.  8.)  484;  Ducat 

lowed  in  the  inferior  Federal  conrta.  t.  Chicago,  10  Wall,  (U.  B.}  410 ;  Paul 

Barling   *.  Sack  ol    British   North  «.  VirginU,  8  Wall.  (U.  8.}  168. 

America,  fiO  Fed.  Rap.  260.    And  it  *  Insarance  Company  v.  Morse,  20 

WM,  of  coune,  followed  by  the  Btote  Wall.  (U.  S.)  440, 
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conclusion  has  been  arrived  at,  that,  although  such  an  agree-. 
ment,  as  above  referred  to,  is  void,  yet  the  State  may,  when  the 
corporation  refuses  to  be  hound  by  it,  recall  the  license  granted 
to  it,  and  expel  it  from  its  limits,  and  the  judicial  power  of  the 
United  States  does  not  extend  to  preventing  it  from  so  doing.* 

§  7497.  Farther  of  ThU  Saljeot.— The  misapplication  of 
tiie  principle  will  appear  when  it  ia  considered  that  it  has 
always  been  held  by  the  Supreme  Conrt  of  the  United  States 
that  it  is  competent  for  the  States  to  txehtde  from  their  limits 
foreign  eorport^iona  erUirely,  and,  a  fortiori,  to  impose  any  con- 
ditions which  they  may  see  fit  as  the  terms  on  which  they 
shall  be  admitted  to  enter  for  the  purpose  of  doing  bosinesa 
therein.  The  former  proposition  necessarily  inelades  the  lat- 
ter. The  absolute  power  of  exclusion  which  is  conceded  to 
the  States,  except  in  so  tar  as  it  interferes  with  interstate 
commerce,  or  with  the  t^encies  of  the  Federal  government,* 
necessarily  includes  the  right  to  impose  any  conditions  of 
admission  which  the  State  may  see  fit,  no  matter  how  absurd, 
oppressive,  or  impossible  of  performance.  No  condition  can 
be  excepted  out  of  the  category  which  the  State  may  impose, 
without  denying  its  right  to  exclude  the  foreign  corporatiou 
from  its  limits.  When,  therefore,  the  Supreme  Court  of  the 
United  States  holds  in  one  breath  that  a  State  may  exclude 
altogether  from  its  limits  a  foreign  corporation,  such  as  an 
insurance  company,  which  is  not  engaged  in  interstate  com- 
merce,' and  in  the  next  breath  that  it  cannot  impose  the  con- 
dition of  admission  that  the  corpomtion  shall  agree  to  litigate 
controversies  only  in  the  courts  of  the  State,  and  not  to 
remove  them  to  the  courts  of  the  United  States,  it  is  guilty  of 
a  redwslio  ad  absurdum,  and  one  which  illustrates,  in  a  pitiable 
degree,  the  extent  to  which  judges  are  greedy  of  jurisdiction, 
and  the  general  incapacity  of  judges  to  reason  calmly  and 
sensibly  on  the  question  of  their  own  jurisdiction.     The  rea- 

■  Dojle  V.  Ocmtiiwntal  Ins.  Co.,  M  ■  Pott,  i  7660;  PaoI  v.  ViipniA,  8 

n.  S.  535.  Wall.  (U.  B.)  168, 177. 

*  Pott,  i  7675,  €t  m. 
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Boning  of  one  Federal  jndge  U  to  the  effect  that  this  doctrine 
is  applicable  even  in  the  case  of  a  corporation  created  under 
the  lavs  of  a  foreign  country.'  Unquestionably,  it  is  a  sound 
dootrine  that  it  ia  not  competent  for  the  States  in  any  way  to 
limit  or  restrain  the  jurisdiction  of  the  national  courts.*  But 
legislation  of  this  kind  does  not  restrain  the  jurisdiction  of 
the  oonrta  of  the  United  States,  but  merely  restrains  the 
sphere  of  action  of  foreign  corporations.  It  does  not  restrain 
the  jurisdiction  of  the  courts  of  the  United  States;  since  the 
States,  by  their  grant  admitting  the  corporation  within  their 
limits,  themselves  create,  and  at  their  mere  pleasure,  the  con< 
ditions  of  jurisdiction  if  any  exist;  and  if  the  States  may,  at 
ifaeir  mere  pleasure,  make  or  refuse  the  grant  which  of  itself 
creates  the  conditions  of  jurisdiction,  they  may  make  it  on 
the  condition  that  the  jurisdiction  shall  not  exist.'  Point  is 
given  to  this  argument  by  the  statement  of  one  of  the  appli- 
cations of  the  jarisdictional  doctrine  thus  laid  down  by  the 
Supreme  Court  of  the  United  States.    A  statute  of  Wisconsin 


1  BwUng  V.  Baak  of  Britiib  North 
America,  fiO  Fed.  Bep.  260. 

'  Orange  Nat.  Bank  o.  Trftver,  7 
Fed.  B«p.  146;  Phelps  «.  O'Brien 
Coimly,  S  Dm.  (U.  B.)  61&;  BaUmy 
Company  v.  V/hitioix,  18  WaU.  (U.  8.) 
270 ;  Barling  v.  Bank  of  British  North 
America,  60  Fed.  Rep.  260;  Soydam 
«.  Broadnax,  14  Pet  (U.  B.)  67; 
TTnion  Bank  «.  Jolly,  18  How.  (U.  S.} 
S06;  Hyde  s.  Btone,  20  How.  (U.  8.) 
ITO;  Payne  b.  Hook,  7  Wall.  (U.  B.) 
4C5. 

'  lliere  is  an  analogous  absurdity 
in  the  deririon  of  the  Supreme  Coort 
of  the  United  SUtes  in  B^way  Com- 
pany •.  Whitton,  13  WaU.  (TT.  8.) 
270,  286,  The  Legifllatnre  of  W\»- 
conain  gave  »  riffht  tff  action  for  dam' 
aget  ravlUng  in  death,  snch  as  did  not 
exist  at  common  law,  bnt  gave  H  with 
the  provito  tbat "  encb  action  shall  be 
broDght  for  a  death  cansed  in  tiiis 
State,  aitd  in  tome  court  eilahlithed  bji 
Iheecmtitutionimd  tawi  of  th«  tame," 


The  admhiiBtrator  of  one  who  had 
been  killed  throagh  the  alleged  negli- 
gence of  a  railway  company  brought 
an  action  ander  this  statute,  in  Wia- 
cooain,  in  one  of  the  State  courts,  and 
afterwards  rnnoved  it  to  tb«  Oircnit 
Court  of  the  United  Btates,  under  the 
act  empowering  such  removals,  on 
the  ground  of  prejudice  or  local  infla« 
ence:  Act  Cong.  March  2,  1807;  11 
V.  8.  8Uts.  at  Large,  568.  The  ac- 
tlffio  having  proceeded  to  judgment 
in  favor  of  the  plaintiff  in  the  Circuit 
Conrt  of  the  United  States,  it  was 
held  that  the  court  had  jurisdiction, 
and  that,  although  the  statute  which 
created  the  right  of  action  contained 
the  limitation  that  the  action  conld 
take  place  only  In  the  State  conrts, 
yet  this  was  void  in  so  far  as  it  re- 
stricted the  jurisdiction  of  the  courts 
of  the  United  States.  Thus,  the 
court  annexed  an  extension  to  the 
statute,  by  a  plain  piece  ol  judical 
legislation. 
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required  foreign  insurance  companies,  as  a  condition  prece- 
dent to  receiving  a  license  to  do  business  in  the  State,  to  agree 
not  to  remove  into  the  courts  of  the  United  States  any  actions 
brought  against  them  in  the  State  courts,  and  enacted  that, 
on  a  violation  of  such  agreement  by  the  insurance  company, 
it  should  "  be  the  imperative  duty  of  the  Secretary  of  State  to 
revoke  its  license."  It  was  held  by  the  Supreme  Court  of 
Wisconsin  (1)  that  the  statute  was  constitutional,  and  (2) 
that  the  Secretary  of  State  might  be  compelled  by  mandamua 
to  revoke  the  license  of  such  a  company,  in  a  proper  case 
under  the  statute,  at  the  relation  of  any  person  interested.* 
This  conclusion  was  denied  in  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Wisconsin,  by  Mr.  District 
Judge  Hopkins,  who  issued  an  injunction  to  restrain  the  Sec- 
retary of  State  from  revoking  the  license;*  but  his  decision  in 
a  similar  case  was  afterwards  reversed  by  the  Supreme  Court 
of  the  United  States.' 

%  7468.  Right  of  BemoTBl  on  the  Ground  of  Prejadlce 
or  Local  Influence. —  A  statute  of  the  United  States,  enacted 
in  1867,  provides  that  "when  a  suit  is  brought  between  a 
citizen  of  the  State  in  which  it  is  brought  and  a  citizen  of  . 
another  State,  it  may  be  so  removed  on  the  petition  of  the 
latter,  whether  he  be  plaintiff  or  defendant,  filed  at  any  time 

>  State  «.  Doyle,  40  Wis.  175;  ■■  fc  though  nnqaeslionRbly  each  «  die- 

ffl  Am.  Bep.  692.  tnut  exisU,  And,  in  some  caaea,  on 

*  Hortiord  Fire  Ins.  Go.  e.  Doyle,  good  gronnda.    The  real  protection 

3  Cent.  L.  J.  41.  tothe  local  citizens  intended  by  luch 

'  Doyle  e.  Continental  Ina.  Co.,  94  atatntee  ia  to  prevent  tbem  bom  be- 

U.  S.  &3B  [Bradley,  Swayne,  and  Mill-  ing  dragged  long  diatances  from  their 

er,  JJ.,  dissenting).    Compare  Bar-  homes  to  litigate  controversiea  irith 

ron  V.  Bumeide,  121  U.  8. 186,  where  fore^n  corporations,  where  the  action 

the  preceding  case  ia  distingniBbed,  baa  been  oi^^ally  bronght  in  their 

It   onght  not  to  escape   attention,  owncoonty.    By  forcing  them  to  aub- 

eepecially  in  the  case  of  a  Btate  of  mit  to  a  remoral  of  the  cause  to  a 

wide  territorial  limits,  like  the  State  Circuit  Coart  of  the  United  States, 

of  Wisconsin,  that  the  enacting  of  sitting  in  a  distant  city,  the  expense 

laws  of  this  kind  by  no  means  implies  and  burden  of  the  litigation  is  of  len 

a  local  or  popular  diatrnst  ot  the  Fed-  increased  to  anch  an  extent  as  to 

eral  judicatoriea  in  actions  between  amount  to  a  dei^al  of  Jnatice  to  tadi- 

dtiaens  and  foreign  corporations,—  gent  dtisena. 
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before  the  trial  or  final  hearing  of  the  salt,  if,  before  or  at  the 
time  of  filing  said  petition,  be  makos  and  filea  in  said  State 
coart  an  affidavit,  stating  that  he  has  reason  to  believe  and 
does  believe  that,  from  prejudice  or  local  influence,  he  will 
not  be  able  to  obtain  jastice  in  such  State  court." '  Although 
this  statute  extended  the  right  of  removal  to  a  "  eitiztn,"  pro- 
Tided  "  he"  shoald  make  a  certain  affidavit,  yet,  by  analogy  to 
the  other  Federal  holdings  that  a  corporation  aggregate  ia  a 
"citizen"  for  the  purposes  of  Federal  jurisdiction,  it  is  held 
that  the  right  of  removal  here  given  extends  to  corporations.* 
One  or  two  of  the  State  courts  hesitated  at  first  upon  this 
question,  upon  the  difficulty  that  a  corporation  aggregate 
cannot  make  an  affidavit.  But  the  difficulty  that  a  corpora- 
tion  aggregate  can  be  referred  to  in  a  statute  as  a  "citizen," 
and  that  the  legislature  can  call  such  a  body  "  he,"  and  that 
the  entity  thus  described  as  "  be"  has  no  capacity  to  take  an 
oath,  did  not  cause  the  Federal  tribunals  to  hesitate;  and  the 
settled  construction  of  the  statute  is,  that  it  applies  to  corpo- 
rations as  well  aa  to  natural  persons.*    It  next  became  necp 


*  Act  Cong. March 2, 1807;  14 U.S. 
But.  at  lATge,  668 ;  B«t.  Btat  U.  S^ 
4030,01.3. 

*  Bnrch  •■  DaTanpoit  Ac.  B.  Co., 
46  Iowa,  449:  t.  e.  28  Am.  Kep.  IW. 

*  Hinnett  v.  M ilwuikee  Ac  R.  Co., 
8  DiU.  (U.  S.)  400;  Farmen'  Loan 
Ac  Oo.  V.  Maqnillan,  8  DUl.  (U.  S.) 
STB.  In  giviDg  the  opinion  of  the 
court  in  thia  case,  Hr.  Jastice  Miller 
nye:  "Mf  impreosion  in  Iftvor  of 
the  jurisdiction  in  thia  particnlcr 
dan  of  coKt  was  to  strong  thst  I 
■lioald  h&ve  OTetToted  the  motion  «t 
Mice,  but  for  the  circumstance  thftt  a 
decision  of  the  Oonrt  of  Appeals  of 
Kew  York,  and  a  dedsion  of  the 
Sapreme  Court  of  Minnesota,  were 
jtrodncedi  th«  former  doubtfully,  the 
latter  pcBtivelf,  denying  the  coi^ 
poratious  the  right  to  remove  cases 
under  the  act  of  March  2,  1807  (14 
Stat,  at  lAfge,  660).     I  have  oon- 


■idered  the  opinions  in  those  caws, 
and,  with  great  respect  for  the  couru 
whose  judgments  they  pronounce,  I 
think  their  views  npon  the  inbiect 
are  not  sound,  and  that,  not  unnatu- 
rally, perhaps,  they  incline  too  much 
to  narrow  and  cripple  the  Federal 
Jurisdiction.  The  history  of  the  State 
court  decisions  on  the  subject  of  Fed- 
eral jurisdiction,  from  the  case  of 
Cohens  •.  Virginia,  0  Wheat.  (TJ.  8.) 
964,  shows  that,  if  the  State  comla 
could  have  defined  the  limits  of  that 
Jurisdiction,  the  fabric  of  Federal 
jorisprndence,  as  it  exists  to-day  in 
this  country,  would  have  been  shorn 
of  its  beauty  and  symmetry,  and  the 
system  of  Its  efficacy  and  naefulneee." 
Ibid.  3S0.  These  observations  are 
undoubtedly  true.  On  the  other 
band  it  is  equally  true  that  11  the 
courts  of  the  United  States  are  al- 
lowed, without  rettraint  from  Oon- 
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•flsary  to  settle  bow  thia  incorporated  "be"  cao  make  the 
affidavit  of  prejudice  ot  local  influence  demanded  by  tbe  stat- 
ute. Of  course,  as  a  eorporation  can  act  onlv  througb  iti 
agents,  it  was  necessary  tbat  some  one  should  make  the  affi- 
davit for  it,  and  in  order  tbat  th«  affidavit  shoald  be  the 
affidavit  of  the  incorporated  "  be"  named  in  the  statute,  it 
was  necessary  tbat  tbe  perian  making  it  should  be  duly 
authorized  to  make  it.  There  was  also  a  difficulty  in  getting 
over  the  stumbling-block  of  interpretation  found  in  the  words 
"  stating  that  he  has  reason  to  believe  and  does  believe."  Who 
is  the  incorporated  "  he"  that  has  reason  to  believe  and  does 
believe?  le  it  tbe  president,  the  secretary,  the  treasurer,  the 
manager,  the  retained  attorney,  the  agent  acting  in  the  par> 


gresB,  to  be  tha  axcliuin  jodgM  ot 
their  own  Jarlsdictloo,  they  will  gnd- 
uallf  abaorb  all  jnrisdiction.  Tbe 
Beizure  ol  Jorisdictloit  orer  foreign 
corp<NraUaiia,  under  the  ptetonM  that 
a  corporation  aggregate  ii  a  "dti- 
■«n,"  deservM  to  be  characterixed  •■ 
a  mere  piracy  cd  jariadiction.  The 
Supreme  Court  of  WiHoniin  held,  in 
1870,  that  the  act  was  unconatitu- 
tional,  in  Bo  far  as  It  rbts  a  non-reti- 
dad  plaintif  the  right  to  remove  a 
cauBS  from  the  6tat«  to  Federal  courts, 
and  an  order  of  removal  vu  reTened. 
Whiton  V.  Chicago  Ac  B.  Co.,  26 
Wis.  4S4;  I.  e.  3  Am.  B«p.  101. 
Nevertheless,  the  Circuit  Court  of  the 
United  States  retained  ^riadiction 
of  the  cause,  and  it  proceeded  to  final 
juc^ment  in  tliat  court,  and  was 
afterwards  re-examined  by  tiie  Su- 
preme Court  of  the  United  Statee  od 
writ  of  error,  where  the  eourt  held 
that  ttie  act  was  emHtifufionol  and 
valid,  and  affirmed  the  judgment  oi 
the  Federal  oourL  Eimwajr  Oompany 
«.  Whitton,  13  WaU.  (U.  8.)  270.  The 
plaintiff  was  a  resident  ot  the  State 
of  Illinois.  The  sutute  is  materially 
modified  by  tbe  act  oC  March  3, 1867, 
as  corrected  in  its  enroUment  by  the 
6932 


act  of  Augiut  18, 1688,  i  S,  paragr^hl 
4,  6,  and  6;  1  Supp.  to  Bev.  St^ 
V.  8.  [2d  ed.),  p.  612.  Clause  4 
states  the  conditions  of  citiEeBship 
■s  in  the  original  act,  and  gives  ths 
right  of  removal  to  "any  defend- 
ant"; whereas  the  statute,  as  orig- 
inally enacted  and  embodied  in  the 
Bevised  Statntos  of  tha  United 
States,  gave  it  to  the  uon-reeident 
dtizen  "whether  he  be  plaintiff  or 
defendant."  CUose  G  of  the  statnte 
of  IS&B  authorizes  the  United  SUtee 
court  to  remand  tiie  cause  in  respect 
of  parties  as  to  whom  there  ii  no 
prejudice  or  local  infiuanoe,  where  no 
party  will  be  prejudiced  1^  a  eever- 
ance.  Clause  4  makes  the  statute 
iucoDgruooB  by  providing  that,  at  any 
time  before  the  tnal  in  tbe  United 
States  court  of  a  cause  which  has 
been  removed  to  the  court  from  a 
Btate  court  on  the  affidavit  "of  any 
party  plaintiff ,"  etc.,  the  conrt  atiall, 
on  application  of  the  other  party,  vc- 
amine  into  the  truth  of  the  afSdavit 
at  lemoval,  and  remand  the  cmibs, 
it  shall  appear  to  tbe  eaU 
'  the  oonrt  that  tbe 
{■arty  will  not  be  able  to  obtain  ]w* 
tioe  in  the  State  conrt. 
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ticalar  traDSaction,  th«  board  of  directors,  or  the  aggregate 
body  of  the  stockholdera  7  Still  other  difficalties  arose  with 
reference  to  it. 

g  7469.  Antliorlty  of  the  Officer  to  Make  the  Affidavit. — 

It  has  been  rnled  that  the  affidavit  prescribed  by  the  statate 
may  be  made  and  aigoed  by  some  person  authorized  to  repre- 
sent the  corporation,  bnt  the  auihwity  of  any  person  assuming 
BO  to  represent  it  must  appear.  No  officer  of  a  corporation, 
nnlesfl  specially  atithorized,  has  power  to  m:ike  such  an  affi- 
davit for  the  corpuration.' 

g  7470.  Substance  of  the  AffldftTlt.  —It  has  been  held  that 
the  affidavit  oeed  not  state  the  fact$  on  which  the  applicant 


■When,  theretore,  the  affidavit 
na  thu,  — "I,  J.  W.  H.,  of  Porto- 
ouHith,  K.  H.,  being  duly  swom, 
depan  and  Bay  that  I  am  tho  acting 
and  amiatant  raperintendeiit  of  the 
Maacharter  and  Lawrence  Ballwar 
oorpontion;  that  I  have  reason  to 
believe  and  do  believe  that,  from 
prejndice  and  local  infloence,  said 
carporaUon,  defendant  in  tite  aniC 
[deaoribing  the  anit],  will  not  ha  abl* 
u»  obtain  justioe  in  the  Btale  conrt, 
J.  "W.  H.,"— it  was  held  that  the 
step*  pnocribed  by  the  act  of  16S7  to 
eSectoate  the  removal  had  not  been 
takea.  Mahone  *■  MaDcheetar  Ao, 
B.  Corp.,  Ill  Mass.  72;  I.  e.  15  Am. 
Rep.  9.  So,  It  waa  held,  in  Nevada, 
tiiat  aa  officer  of  a  foreign  corpora- 
tion, sued  in  a  State  court,  cannot,  at 
least  withont  special  anthority,  make 
U>e  affidavit  required  by  the  statute, 
for  the  reason  that  the  Btattite  re- 
qidrefl  an  affidavit  of  the  defendanft 
own  beli^.  Qaigley  «.  Central  Fac. 
R,Co.,  llNev.360;  i.  e.  21  Am.  Rep. 
767.  This  was  a  decision  by  two 
jndgee.  One  of  them  was  of  opinion 
that  the  penon  making  the  affidavit 
mnat  be  specially  aatborixed  thereto 


by  the  corporation,  *.  g„  by  a  retotu- 
tion  ot  the  board  of  directors.  The 
other  was  ot  opinion  that  the  corpo- 
ration waa  not  within  the  terms  of 
the  act  of  Congresa  at  all,  becauae 
from  the  natore  ot  thin(,s  a  oorixira- 
Uon  cannot  make  an  affidavit.  They 
accordingly  concurred  that  where  the 
affidavit  waa  made  by  the  viee-preti- 
dmt  of  ■  foreign  railway  corporation, 
withont  any  apecia]  aathorization  to 
make  it  appearing,  the  suit  was  not 
properly  removed.  In  one  ease  Mr. 
Justice  Miller  taid:  "I  think  the 
pnper  effleen  ol  corporations  may 
make  the  necessary  affidavit  to  pro- 
care  the  removal."  Farmers*  Lmq 
&c.  Co.  «.  Uaquitlan,  3  DUl.  (U.  8.) 
379,  SSI.  Bnt  be  djd  not  indicate 
who  the  proper  officers  were.  In 
another  case  Mr.  District  Judge  Nel- 
son said  that  "any  proper  officer — 
particularly  the  pretident,  who  is  the 
head  of  the  organiEation,  —  could 
make  the  requisite  affidavit."  Hin- 
nett  o.  Milwaukee  Ac.  R.  Co.,  3  Dill. 
(U.  B.)  460,  463.  Examine  Fisk  v. 
Union  Fac.  R.  Co.,  6  Blatcht.  (D.  B.) 
S43;  Jones  «.  Oceanic  Steam  Nav. 
Co.,  11  BlaUdif.  IV.  S.)  406. 
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for  the  transfer  base's  his  belief  that  local  prejudice  exists.  It 
is  sufficient  if  be  states  that  he  has  reason  to  believe  and  does 
believe  that  such  local  prejudice  does  exist  as  will  prevent  his 
obtaining  justice.* 

§  7471.  Gonelaslveness  of  the  Affidavit.  — It  baa  also  been 
held  that  the  affidavit  is  tonelusive,  and  cannot  be  traversed 
in  the  State  court;  and  this  is  obviously  so,  because  the  lan- 
guage of  the  statute  predicates  the  right  of  removal  upon  the 
making  of  the  affidavit;  *  hut  provision  is  now  made  for  an 
investigation,  in  the  United  States  court,  of  the  truth  and 
grounds  of  the  aEGdavit  of  removal,  and  for  a  remanding  of 
the  cause  to  the  State  court "  unless  it  shall  appear  to  the 
satisfaction  of  said  court  [of  the  United  States]  that  said 
party  will  not  be  able  to  obtain  justice  in  such  State  court"' 

g  7472.  Bigrht  of  Removal  In  Cases  of  m  Corporation 
Created   by   the   Concorrent   Iiegislation   of   Two  or   More 

States. — We  have  several  times  had  occasion  to  examine  into 
the  constitution  of  this  species  of  corporation,  with  the  con- 
clusion that  it  is  a  domestic  eorporofion  in  each  of  the  Statea  by 
whose  legislation,  in  concurrence  with  that  of  other  States,  it 
has  been  created.^  This  being  so,  when  it  is  sued  in  a  court 
of  any  one  of  such  States  by  a  citizen  thereof,  it  is  not  entitled 
to  remove  the  cause  to  a  court  of  the  United  States  on  the 
ground  of  diverse  State  citizenship.*  So,  where  two  railroad 
corporations,  originally  created  under  the  laws  of  two  adjoin- 
ing States,  subsequently  become  eonaolidated  through  the  legia- 

■  Meadow  Valley  Hiii.Co.v.Dodda,      1  Bupp.  Ber.  Stats.  V.  B.  (2d  ed.), 

7  Nev.  148 ;  I.  e.  S  Am.  Rep.  709 ;  deny-      p.  612,  }  2,  cl.  6. 

ing  Whiton  p.  Chicago  Ac  R.  Co.,  26  *  AfOe,  H  47,  319,  820,  688,  7438, 

Wis.  424 ;  t.  c.  3  Am.  Rep.  101.  7452 ;  poit,  44  7490,  7799,  7817,  8012, 

'  Stewart  •.  Mordecai,  40  Oa.  Ij  8020,  8128. 
(.  e.  S  Am.  Rep.  CSS;  Brodhead  e.  '  Home  v.  Boston  Ac.  Railroad, 

Shoemaker,  44  Fed.  Sep.  618;  Cooper  62  N.  H.  464;  Paul  «.  Baltimore  Ac 

V.  Bichmoad  R.  Co.,  42  Fed.  Rep.  B.  Co.,  44  Fed.  Rep.  618 ;  Oohn  «. 

697.  LonisTiUa  &c  R.  Co.,  S9  Fed.  Bep. 

>  Act  Cong.  March  8,  1887,  as  cor-  227;  i.e.  40  Am.  A  Eng.  Bail.  Caa. 

rected  in  Its  enrollment  by  act  of  338;  Memphis  &c.  R.  Co. «.  Alabama, 

AognatlS,  1S88;  2S  U.  8.  Stats.,  433;  107  U.  S.  661. 
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lative  action  of  both  of  such  States,  the  nntted  corporation  is 
a  domestic  corporation  in  each  State,  and  ie  not  entitled  to 
remove  an  action  brought  against  it  by  a  citizen  of  the  other 
State;*  and  thia  is  especially  true  wbere_  the  enabling  act  of 
the  State  in  vbich  the  actioa  is  brought,  permitting  the  con- 
solidation, provides  ibat  the  corporation  thus  created  shall  be 
treated  as  a  corporation  created  by  the  laws  of  such  State.* 
But  great  di£Sculty  has  been  met  with  iu  determining  whether 
a  corporation,  originally  created  by  the  legislation  of  one 
State,  has  been  re-creaUd,  so  to  speak,  by  the  legislation  of 
another  State,  or  has  merely  received  a  license  to  do  business 
in  the  latter  State.*  In  the  latter  case,  it  is  not  a  "citizen" 
of  the  latter  State  for  the  purposes  of  Federal  jurisdiction, 
aud  when  sued  therein  by  a  citizen,  it  is  entitled  to  remove 
the  cause  to  a  court  of  the  United  States.* 

§  7473.   Allen    Corporations   Entitled    to    Bemove.  — An 

alien  corporation,  that  is  to  say,  a  corporation  created  under 
the  laws  of  a  foreign  country,  is  entitled,  under  the  Kevised 
Statutes  of  the  United  States,*  to  remove  a  cause  from  a  court 
of  the  State  within  which  it  may  be  domiciled  for  the  pur. 
poses  of  business,  to  a  court  of  the  United  States,  upon  the 
ground  of  its  alienage,  although  it  may  have  acquired  a  resi- 
dence within  such  State  such  as  will  give  jurisdiction  to  the 
coorts  oj  the  State  of  actions  against  it  in  personam.* 

>  Paul  *.  Baltimon  Ac.  R.  Co.,  44  uid   hu  not   been   re-incorporated 

Fed.  Bep.  618.    Bnt  see  onto,  (  74G2.  in  VirginiB  or  Weat  Virginia,  bnt  is 

*  Cobn  V.  IxnuiTille  Ac  B.  Oo.,  89  tner«lf  operating  its  railroad  in  those 
Fed.  Bep.  237.  States  under  a  license,  and  is  hence 

*  Pkwf,  4  7898.  entitled  to  remove  a  suit   brought 

*  Upon  this  principle,  it  has  been  against  it  in  a  court  of  one  of  those 
held  that  the  LooiBville  and  Nash-  States,  to  the  United  States  Circuit 
ville  Bailroad  Oompany,  being  a  cor-  Court.  Oountf  Court  v.  Baltimore 
poratian  of  Eentncky,  and  not  of  &c  R.  Co.,  86  Fed.  Rep.  161,  104; 
Tennemee,  is,  when  sued  in  Tennei-  Railroad  Company  e.  Harris,  12  Wall, 
■ee  by  a  citizen  ol  that  State,  entitled  (U.  8.),  66;  Railroad  Company  tr. 
to  remove  the  cause  to  the  Circuit  Eoontz,  104  TJ.  8.  6 ;  dictum  in  Good- 
Court  of  the  United  Btates.  Goodlett  lett  v.  Louisville  Ac.  R.  Co.,  122  U.  8. 
«.  LoniaTille  dec.  R.  Co.,  122 17.  S.  391.  881,  402. 

So  the  Baltimore  and  Ohio  Railroad         *  Bev.  6tata.  T7.  8.,  i  639. 
Compai^  is  a  Maryland  corporation,         *  See  the  statute,  and  compare  the 
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§  7474.  Coatroversr  miut  1>e  Wbolly  between  Different 
Parties.  —  It  is  a  theory  of  Federal  jurisdictiou,  where  it  is 
baBdd  exclusively  upon  diverse  citizenship,  that,  in  order  to 
support  the  jurisdiction,  there  must  be  a  substantial  contro- 
versy wholly  between  citizens  of  different  States;  so  that  if  the 
substantial  controversy  is  partly  between  citizeua  of  different 
States,  and  partly  between  citizens  of  the  same  State,  the  State 
jurisdiction  prevails,  and  the  Federal  court  has  no  jurisdic- 
tion.' In  sach  a  case  there  ia,  of  course,  no  right  of  removal 
from  the  State  court  to  the  Federal  coart.  Nevertheless,  the 
right  of  a  defendant  to  a  transfer  of  the  canse  to  the  Federal 
court  is  not  defeated  by  the  fact  that  his  co-defendant  is  a 
resident  of  the  same  State  with  the  plaintiff,  provided  a  sever- 
ance can  be  had,  and  the  rights  of  the  petitioner  for  removal 
determined  separately.'  Where  the  action  is  against  a  corpo- 
ration and  its  directors  jointly,  to  cancel  subscriptions  to  the 
corporate  stock,  and  to  compel  the  defendants  to  refund  the 
amounts  already  paid  on  the  same,  the  directors  are  not 
merely  nominal,  bat  are  substantial  parties;  and  if  one  of 


reasoning  of  Jodge  Dead;,  in  Parcell 
V.  Britiih  Land  duL  Oo.,  42  Fed  Bep. 
466.  And  eee  ante,  4  7463.  Oppoeed 
to  the  doctrine,  and  also  opposed  to 
the  weight  of  anthority  on  the  anal- 
ogous question  of  the  right  ol  removal 
where  it  reata  upon  diverse  State  dti- 
lenship  (anie,  4  7463],  ia  a  Federal 
dedsioa  to  the  effect  that  a  corpora- 
tion abated  under  the  laws  of  a  for- 
eign ootmtry,  by  complying  with  the 
laws  of  one  of  the  States  of  the  Amer^ 
icaa  Union  permitting  it  ta  do  biui- 
nem  therein,  by  appointing  aad  em- 
powering a  local  agent  npoa  whom 
process  against  it  may  be  served,  be- 
comes a  domMtte  eorporation  in  sach 
a  sense  aa  preclndea  its  right  to  re- 
move to  a  conrt  of  the  United  States 
an  actioa  bronght  against  it  by  a  citi- 
zen of  such  a  State.  Scott  v.  Texas 
Land  Ac.  Oo.,  41  Fed.  Rep.  226;  t.e. 
a  Rail.  &  Corp.  L.  J.  16. 


*  AnU,  i  7447.  The  act  of  Congress 
of  1887,  aa  corrected  in  Its  enrollment 
by  the  act  of  1888,  contains  this  pro- 
vision: "Andwhen,  in  any  suit  men- 
tioned in  this  section,  there  shall  be 
a  controversy  which  is  wholly  be- 
tween dtisens  of  different  Btatea,  and 
which  can  be  fnlly  determined  as 
between  them,  then  either  one  or 
more  of  the  defendants  actually  in- 
terested in  snch  controversy  may  re- 
move said  suit  into  the  Circuit  Court 
of  the  United  States  for  the  proper 
district"  Bupp.  to  Rev.  Stats.  U.  B. 
(2d  ed.),  p.  612.  See  also  Thorn  Wire 
Hedge  Co.  e.  Fuller,  122  U.  S.  B35; 
Sloane  v.  Anderson,  117  U.  B.  275, 
27S;  Louisville  Ac  R.  Co,  «.  Ide,  114 
T7.  S.  52;  Putnam  v.  Ingraham,  114 
U.  S.  67;  Little  v.  Giles,  118  V.  8. 
696. 

*  Stewart  «.  Hordecai,  40  Ga.  1; 
*.  c.  2  Am.  Bep.  656. 
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them  is  a  citizen  ol  the  Dietrict  of  Columbia,  or  a  citizen  of 
the  same  State  as  the  plaiutiff,  the  cause  is  not  removable 
under  the  act  of  1887,  because  there  is  no  controversy  wholly 
between  citizens  of  different  StaUt.^  Bat  of  course  this  meana 
a  tubttanUal,  and  not  merely  a  nominal,  contr(yt>er9y;  so  that, 
■Ithoagfa  there  may  be  nominal  parties  who  are  citizens  of  the 
tame  State  with  adverse  parties  to  the  record,  the  causa  may 
nevertheless  be  removed,  if  the  controversy  between  the  aub-- 
stantial  parties  is  wholly  between  citizens  of  different  States. 
Becf^nizing  this  principle,  it  was  held'  that  where  two  cor- 
porations are  sued  jointly  in  a  State  court  for  a  tort,  one  of 
them  cannot  remove  the  cause  to  a  court  of  the  United  States, 
although  it  pUada  separately,  on  the  ground  that  there  is  a  sep- 
arable controversy  between  it  and  the  plaintiff,  because  the 
other  corporation  was  not  in  existence  at  the  time  of  the  tort 
sued  apon,  without  alleging  and  proving  that  the  two  corpo- 
rations were  wrongfully  made  joint  defendants  for  the  purpose 
of  preventing  a  removal  into  the  Federal  court.' 

'  Beddon  *.  Virginia  &c  Co.,  36     eigii  corporaUon,  were  citisena  of  tbe 


Fed.  Bep.  6;  t.  c.  1  L.  E.  A.  108. 
Under  the  Constitution  of  the  United 
States,  the  jurisdiction  of  tbe  conrta 
(rf  tbe  United  States,  in  bo  far  aa  it 
Testa  npon  diverse  citizenehip,  ex- 
tendg  to  controTersiea  between  citi- 
sens  ol  different  SlaU*.  ConaU  U.  S., 
L  3, 1 2,  d.  1.    A  court  that  conld 


eame  State  with  the  domeBtic  corpo- 
ration,—Bee  Central  K.  Co.  v.  Hills, 
113  U.  S.  249. 

'  Under  act  Cong.  March  8,  1876, 
cb.  137,  f  2. 

'  LouiHTille  4c  R.  Co.  v,  Wange- 
lin,  132  U.  S.  599.  This  is  in  accord- 
ance with  a  number  of  holdings  of 


make  the  diacovery  that  a  corporation     tbe  court,  to  tbe  effect  that  partiea 
aggregate  ia  a  "dtizen,"  within  the     jointtji  tvtd  at  law,  either  tx  eontractu 


iMigoage  of  this  grant  of  jnrisdiction, 
could  not  go  BO  far  M  to  bold  that 
citlwr  ft  Ttnitorg  of  tbe  United 
Stetoi,  or  the  Diatrict  of  Columbia, 
is  «  "  Btata  "  iar  the  parpoae  of  giv- 
ing joriadiotion  under  thie  olanoe  of 
the  cooatitutitm.  Hepburn  «.  EllEey, 
S  Gnaeb  (D.  8.),  446;  New  Orleans 
«.  Winter,  1  Wheat.  (U.  S.)  91;  Bar- 
D«7  *.  BidtinHve,  «  Wall.  (U.  B.)  280 ; 
Fiiie  1.  Tvedt,  115  V.  8.  41.  For  a 
eaan  that  waa  held  rightly  remanded 
becMiM  tome  of  the  atocbholdera  au- 
ing  »  domeade  cnrporatitm  and  a  tor- 


se delicto,  mnat  all  be  citizena  of  a 
different  State  from  that  of  the  plain- 
tiff, in  order  to  warrant  a  right  of 
removal,  and  that  there  can  be  no 
severance  and  no  removal  on  the  part 
of  either  one  of  Uiem.  ^lie  «.  Tvedt, 
116  U.  8.  41 ;  Bloane  «.  Anderson,  117 
V.  B.  275 ;  Plymouth  ia.  Co.  e.  Ama- 
dor Ac  Co.,  118  U.  8.  264;  Thorn 
Wire  Hedge  Co.  v.  Fuller,  122  U.  8. 
635;  Louiaville  Ac  R.  Co.  v.  Ide,  114 
U.  a.  62;  Putnam  •.  Ingraham,  114 
U.  S.  67;  Starln  *.  «ew  York,  116 
U.S.  48. 
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g  7475.  BemoTAl  of  Actions  i^aiiut  Corporations  Organ- 
ised nnder  a  Law  of  the  United  States. — The  Federal  stat- 
ute on  this  subject  ia  as  follows:  "Any  suit  commenced  in  any 
court,  other  than  a  Circuit  or  District  Court  of  the  United 
States,  against  any  corporation,  othw  than  a  banking  corpora- 
tion,^ organized  under  a  lav  of  the  United  States,  or  against 
any  member  thereof,  as  such  member,  for  any  alleged  liability 
.  of  such  corporation,  or  of  sucli  member  as  a  member  thereof, 
may  be  removed,  for  trial,  in  the  Circuit  Court  for  the  district 
where  such  suit  is  pending,  upon  the  petition  of  such  defend- 
ant, verified  by  oath,  stating  that  such  defendant  has  a 
defease  arising  under  or  by  virtue  of  the  constitntion,  or  of 
any  treaty  or  law  of  the  United  States.  Such  removal,  in  all 
other  respects,  shall  be  governed  by  the  provisions  of  the  pre- 
ceding section."  *  It  is  obvious  that,  under  this  statute,  two 
things  must  concur  in  order  to  create  a  right  of  removal:  1. 
That  the  defendant  is  a  corporation,  or  a  member  of  a  corpo- 
ration, organized  under  a  law  of  the  United  States,  other  than 
a  national  bank.  2.  That  such  corporation  or  member  has 
a  defense  arising  under  or  by  virtue  of  the  constitution  or 
some  treaty  or  law  of  the  United  States.  Where  a  corpora- 
tion created  by  act  of  Congress  has  no  defense  arising  under 
the  constitution  or  law  of  the  United  States,  there  is  no  right 
of  removal.* 

'  As  to  national  hanht,  see  ante,  under  the  statnte  (Burton  «.  Union 

4  743B ;  pott,  i  7S0g.  Pac.  B.  Co.,  3  DiU.  (TT.  B.  J  S36),  —  the 

■  Act  Cong.  July  ZT,  1866,  ch.  28S,  eettled  habit  of  some  of  the  Federal 

}  1;  Act  Oong.  Jul^  27, 1S66,  ch.  256,  courts  being  to  conatrue  everytliing 

4  Si  16  U.  8.  Stats.,  p.  227;  Kev.  in  favor  of   their  own  jurisdiction. 

Stat.  n.  B.,  t  640.  The  Congress  of  the  United  States 

*  Hagee  v.  Union  Pao.  B.  Co.,  S  not  being  under  any  protiibition  in 

Sawy.  (U.  B.)  447.    It  seems  that  the  respect  of   the  passage  ol    loeal  or 

affidavit  may  be  made  in  the  moat  special  lavu,  hog  passed  acts  of  a  local 

general  Umu,  pnreaing  the  langnage  or  special  nature  affecting  the  joria- 

of  the  statute,  and  stating  the  mere  diction  of  the  courts  of  the  United 

conclusion  of  law  that  the  defendant  States,  and  some  of  these  acts  appear 

has  a  defense  under  the  constitution  in  the  charter  of  corporations  granted 

and  treaty  or  a  law  of  the  United  by  act  of  Congress.  Thus,  the  charter 

States,  without  diacloeiug  what  that  of  the   Onion  Pac\fie  Railroad  Con- 

defense  is,  or  making  it  appear  to  the  jwny  provides  that  the  corpcvation 

court  that  it  bos  a  nght  of  removal  by  that  name  "  shall  have  perpetual 
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S  717e.  Further  of  This  Babject. — The  langUf^e  of  the 
charter  of  the  Bank  of  the  United  States  was  that  it  should 
have  power  to  "  sue  and  be  sued  ....  in  courts  of  record,  or 
in  any  other  place  whatever."  It  was  held  that  this  did  not 
enable  it  to  sue  and  be  sued  in  courts  of  the  United  States.* 
Bnt  where  the  act  of  Congress  creating  the  Bank  of  the  United 
States  provided  that  it  should  be  "  made  able  and  capable  in 
lav,"  "  to  sue  and  be  sued,  plead  and  be  impleaded,  answer 
and  be  answered,  defend  and  be  defended,  in  all  State  courts 
having  competent  jurisdiction,  and  in  any  Circuit  Court  in 
the  United  States," — then,  as  to  the  constitutional  power  of 
Congress  to  create  such  a  jurisdiction,  the  court,  by  an  inde- 
fensible interpretation  of  the  constitution,  held  that  every  ac- 
tion brought  by  a  bank  chartered  by  the  United  States  was  an 
action  "  arising  under  the  laws  of  the  United  States,"  within 
the  meaning  of  the  constitution.*  Extending  this  doctrine,  it 
has  been  held,  in  effect,  that  every  corporation  chartered  or 
created  under  an  enabling  act  of  Congress,  and  having,  by  its 
governing  statute,  the  power  to  sue  and  be  sued,  may  elect  a 
court  of  the  United  States  as  its  forum.' 


I,  and  ihall  b«  sble  to  ano 
and  be  aa«d,  plead  and  be  impleaded, 
defend  and  be  defended,  in  all  courts 
of  law  and  eqolty  within  the  ITnited 
3t&tea,  and  may  make  and  hare  a 
common  seal,"  etc.  13  U.  6.  Stat, 
at  I^TKe,  490,  i  1.  This  ia  held  to 
confer  npon  coorta  ot  the  United 
SUtee  jariediction  of  actions  hy  and 
^dnat  this  cor  poration,  with  oat  refer- 
ence to  the  citiseasbip  of  the  parties. 
Bowman  •.  Union  Pac.  B.  Co.,  S  Dill. 
(U.  8.}  307;  extending  tiie  doctrine 
of  Smith  «.  nnion  Pac  B.  Co.,  2 
DiU.  (U.  8.)  278.  It  was  held  that 
the  corporation  was  suable  in  the 
United  States  conrt  in  Nebraska  by  a 
dtiien  of  Ohio. 

^  Bank  of  United  States  «.  De- 
Teanx,  6  Ctanch  (U.  8.),  SI.  See 
lUao  Bank  of  United  States  «.  Martin, 
S  Pet.  CU.  8.)  479;  Osbom  v.  Bank  of 


United  States,  9  Wheat.  (U.  B.)  738; 
and  compare  Bank  ot  United  States 
«.  Northomberland  Bank,  4  Waeh. 
(U.  8.)  163. 

■  Oabom  v.  Bank  of  United  States, 
S  Wheat.  (U.  S.)  738,  817. 

■  It  was  so  held  with  reference  to 
the  Union  Padflc  Railroad  Company, 
in  Union  Pac  B.  Go.  v.  McComb,  1 
Fed.  Rep.  799.  It  was  accordingly 
held  that  under  the  act  of  Congress 
oflMarch  3,  1875,  18  U.  8.  Stat,  at 
lArge,  470,  providing  for  the  removal 
from  State  to  Federal  Courts  of 
caeses  "arising  nnder  the  constitu- 
tion or  laws  of  the  United  States,"  a 
snit  by  a  nulroad  corporation  created 
by  an  act  of  Congress  was  s  proper 
subject  for  removal.  Union  Pac  R. 
Co.  V.  McComb,  1  Fed.  Rep.  799.  It 
Is  perceived  that  this  section  contains 
an  exception  In  the  words  "  other  than 
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•  ^tomp.  Corp.  ft  Mt7.]    AOtioiM  bt  axb  aaukiv. 

S  7477.  9ml*B  AxMng  vidcr  tt*  Lam  of  th*  VtaHed 
State*.  —  Oattide  of  the  opefation  oJ  section  640  of  the 
Revised  Statutes  of  the  United  Statea,  ooosidered  in  the  pre- 
ceding eectiou,  is  the  act  ei  Congress  of  March  3^  1875/  giv- 
ing  a  right  of  removal  to  the  defendant  or  defendants  in 
"  any  suit  of  a  ciril  nature/ at  law  or  in  equity,  arising  under 
the  oonstitDtion  or  laws  of  the  United  States,  wt  treaties 
made,  or  which  shall  be  made,  under  their-  authenty/'  etc.* 
The  Supreme  Court  of  the  United  States  have  bdd,  thoogb 
without  entire  unaaimity,  that  corporationa  created  and  or- 
ganised under  acts  of  Congress  aro  entitled,  as  such,  t*  r*- 
move  enits  brought  against  them  in  the  courts  of  the  States, 
to  courts  of  the  United  States,  under  the  act  of  1875^  on  the 
ground  that  such  suits  are  suits  "arising  under  the  laws  of 
the  United  States,"  without  reference  to  the  nature  of  the 
controversy.'  The  decision  seems  to  be  not  merely  untena- 
ble, but  a  most  unfaithful  interpret'S.tion  of  the  staJnite.  Un- 
der it,  the  mere  fact  that  cotrporations  have  been  created  by 
an  act  of  Congress  entitles  them  to  remove  to  courts  of  the 
United  States  all  controversies  between  them  and  citizens  of 
the  State  within  which  they  operate  their  railroads  or  other- 
wise carry  on  their  business,  although  such  controversies 
arise,  not  under  any  act  of  Congress  or  treaty  of  the  United 

•  banib'n!;  etrrporoMoN  organised  under  the  Ubited  SUtet,  In  fltiits  against 
ft  law  of  tho  United  States."  This  xay  ueociatioii  under  the  act;  and 
naa  manifestly  intendad  to  exclude  sinoe  such  a  receiver  has  no  prerogar 
tfas  right  of  removal  in  the  ouea  of  Uvein  rospect  of  the  court  in  wbiah 
MiiJMiaJ  boniv.  It  has  been  held  that  he  shall  litigate  over  other  peivona. 
tiui  rteeittr  of  a  national  banhbataaot,  Compars  onto,  H  7270,  7320;  pori, 
as  such,  the  privilege  of  litigating  all  t  7889.  Bird  v.  Oookrem,  8  Wood* 
eases  in.  tha  courts  of  the  nnit«d  (U.S.),  82.. 

Stotas,  and  oannot  reotove  a.  oause  '  18  U.  B.  Stat.  4nX 

againsthimtromtheStatecoarttotlie  *  This  section  is  reprodooed  la  tbe 

UnilAd  8tatea  ooort;  since  national  act  of  Congrees  of  March  i,  IBS?,  car- 

t)ftnks  are  exoepted  by  the  statute  now  i«etedinitaenrullniantbrActof  An- 

under  Goosidfiration,  and  sioca  such  a  ftust  IS,  1888,  ^  2;  1  Snpp.  to  Bbv. 

reotiver  is  not  the  bank  in  the  sense  stat.  U.  B.  (2d  ed),  p.  612. 

ol  the  67th  secUon  of  the  National  *  Bsttfic  Bailroad  Removal  Caet^s, 

Onrrencjr  Act,  13  U.  B.  Stat.    116,  US  U.  8. 1,  ll.CWait,  0.  J.,  and.Uil- 

whicb  ^ves  the  Btate  oonrta  concmv  Ik,  J.,  dissenUng). 
rent  jarisdiction  wUb  the  omiita  d 
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RBuovAi,  TO  THK  fxcBiULL  COURTS.     [6  Thomp.  Corp.  §  7477. 

StatM,  but  depend  wholly  apoa  the  muuicipal  law  of  the  par< 
ticular  State.*  The  aame  court  at  the  subBequent  term,  dealing 
with  the  aame  qaeation, —  the  right  of  removal  under  the  act 
of  1876,  —laid  down  the  correct  priuoiple  on  which  the  right 
of  MmoTal  iD  euoh  cases  depeads,  in  the  folloiriDg  language: 
**  If  firom  the  questions  it  appears  that  some  title,  right,  privi* 
lege,  ot  immunity,  on  which  the  recovery  depends,  will  be 
defeated  by  one  oonstmction  of  the  constitution  or  a  law  of 
the  United  States,  or  sustained  by  the  opposite  constrnotion, 
the  case  will  he  one  arising  under  the  constitution  or  laws 
of  the  United  States,  within  the  meaning  of  that  term  as  used 
in  the  act  of  1676;  otherwise  not."*  The  court  accordingly 
held  that  the  questions  whether  the  city  of  New  York  has  the 
exolusive  right  to  establish  ferries  between  Manhattan  Island 
and  the  north  shore  of  Staten  Island  on  the  Rill  von  KoII, 
and  whether  in  a  g^ven  case  this  right  has  been  interfered 
with  by  the  setting  ap  of  a  ferry  without  license,  are  not 
queetions  arising  under  the  constitution  or  laws  of  the  United 
States.*  And  so  it  was  held,  with  obvioQS  propriety,  in  an 
earlier  case,  that  a  suit  cannot  he  remoyed,  under  the  act  of 
1675,  simply  because,  in  its  progress,  a  construction  of  the 
constitation,  or  of  a  law  of  the  United  States,  may  be  neces- 
sary, uulesi  the  suit,  in  part,  at  least,  arises  out  of  a  contro<- 

■  It  hM  bettn  held  by  s State  ooioft  iV.  8.)  264,  379;  Oabom  *.  Bstik  of 
Hut,  in  the  cue  ol  k  corponticm  cr»-  bnlted  States,  9  Wheat.  (U.  B.)  7S8, 
ated  under  the  laws  of  knother  State,  824;  Major  v.  Oooper,  6  Wall.  (U.  S.) 
and  Boed  in  the  domeetio  State  to  en-  B47,  252;  Gold  Washing  Ac.  Oo.  «. 
toreea  ecbedule  of  rat«a  adopted  bjr  Keyea.Wn.  8. 199,801;  Tennessee  c. 
the  i»lfnad   commiMionere  of   the  Davifl,  100  D.  B.  2S7,  3M ;  Railroad 

a  SUte,  there  ia  no  right  of  Oompany  «,  HlBsiralppi,  102  U.  S. 

a  on  the  partof  the  defendant,  135,  140 ;  Amea  «.  Kaniot,  111  U.  B. 

MthegnmadtbatFsderal  qaeaUona  449,  463;  KansM  Poo.  R.  Co.  v.  Ai- 

an  inTolred,  althoogh  the  railroad  ehiion  Ae.  R.  Oo.,  112  U.  B.  414,  4IS; 

«f  the  oMpotation  has  been  bnilt  in  Frovident  Saf.  Lite  fto.  Soc  v.  Ford, 

part  throngb  the  aid  of  a  congret-  114  U.  b.  636,  641 ;  Padflc  Bailroad 

donal  grant  of  land.    SUte  «.  Soath-  Removal  Oam,  116  IT.  B.  1, 11.    See 

«nFWkOo.,23  0r.4».  alto   Doweli   •.  Oriawold,   k   Savy. 

■  Starin  «.  New  Ttnk,  US  V.  S.  (U.  B.)  39)  43. 

MB,  267.    The  oxiTt  cited  the  lolloww  1  gyj^i^  ^  h„  fia^  Itt  V.  «. 

lug  dednoni  as  sopportlng  tfali  pro^     |4g. 
oaltion :  Cohens  «.  VirgiQia,  6  WheaL 
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6  Tliomp.  Corp.  g  7484.]    actionb  bt  ako  aqainbt. 

veray  in  regard  to  the  operation  and  effect  of  some  provision 
in  that  constitation  or  law  upon  the  Jaett  involved} 

g  7478.  Removal    hy  Alien  CorporationB.  —  The  Hevised 

Statutes  of  the  United  States  give  the  right  to  remove  a 
caase  from  a  State  to  a  Federal  court,  —  "when  the  suit  is 
against  an  alien."  *  A  corporation  created  under  the  laws  of 
Oreai  Britain  has  been  held  to  be  an  "  alien"  within  the 
meaning  of  this  provision.* 


ARTICLB   IV.      "  iNHABrrAKCY**  OP    CORPOHATIOKS   FOB  THB 

FtJBPOSBS  OF  Federal  Jukisdiction. 


7481.  "  Inhabitancy"  for  pnrpoBM  oi  7487.  Whether  a  corporation  having 
Federal  jurisdiction.  an  office  in  another  Btate  be- 

7486.  Old   doctrine    that  a  corpora-  comes  an  "  inhabitant  etc." 

tioncan  haveno  inhabiCanc;  748B.  Doctrine  that  inhabitancy  and 
outside    of    the    Btata   cre>  citizenship  identical, 

sting  it.  7489.  The  present  Federal  doctrine  on 

7486.  Farther  of  this  question.  this  subject. 

g  7481.  **  InhabftancT"  for  Pnrposea  of  Federal  Jurisdic- 
tion. —  Several  statutes  of  the  United  States  have  succcBsively 
restrained  the  bringing  of  civil  actions  in  courts  of  the  United 
States  to  cases  in  which  the  person  impleaded  as  defendant  is 


■  Gold  Washing  &c.  Co.  «,  Keyee, 
96  U.  S.  199.  It  has  been  held  that 
a  Judicial  contest  betveen  &  receiver 
of  an  insolvent  national  bank  and  ft 
depositor,  involviDR  merely  the  qnes* 
tion  of  the  right  of  the  depositor  to 
Mt  off  his  deposit  agunst  notes  due 
by  him  to  the  bank,  does  not  pre- 
sent a  Federal  question,  within  the 
meaning  of  the  statute  of  the  United 
States  (Rev.  But.  n.  S.,  4  6242 ;  anU, 
i  7211},  avoiding  preferences  to  cred- 
itors of  such  an  iusolTent  bank,  so  oa 
to  aathoriie  a  removal  nnder  the  act 
of  March  3, 1887.  Tehan  «.  First  Nat. 
Bank,89Fed.Kep.577,  Coze,  J.  The 
learned  judge  cited  Gold  Washing 
Ac  Go.  «.  Keyes,  96  T7.  &  199.  The 
&942 


holding  proceeds  on  the  view  that  a 
simple  question  of  set-o9  is  to  be  de- 
termined acccording  to  the  general 
pinciplea  of  the  law,  to  which  point 
the  court  dte:  Piatt  v.  Bentley,  11 
Am.  Iaw  Beg.  171;  Colt  t>.  Brown, 
12  Gray  (Mass.),  233 ;  Tarter's  Case, 
64  How.  Pr.  (S.  Y.)  3S5.  See  farther 
on  the  subject  as  to  what  are  Federal 
queMliom,  so  as  to  give  a  right  of  re- 
moval, Illinois  Cent.  B.  Co.  v,  Chi- 
cago &c  B.  Oo.,  26  Fed.  Rep.  477. 

'  Rev.  Btat.  U.  S.,  f  639,  cl.  1. 

■  Terry  «.  Imperial  Fire  Ins.  Coq 
8  Dill.  (U.  8.)  408;  Barling  e.  Bank 
of  British  Hottb  America,  60  Fed. 
Bep.260. 
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*'iKHABrTAHOT"  OF  OOBPOBAHONS.     [6  Thomp.  Corp.  §  74Si. 

an  "  inJuibitattt,"  of  the  district  in  which  the  action  ia  brought. 
One  of  them,  enacted  in  1875,  reads  as  followB:  "  No  person 
shall  be  arrested  in  one  district  for  trial  in  another  in  any 
civil  action  before  a  Circnit  or  District  Court,  and  no  civil 
suit  shall  be  brought  before  either  of  said  courts  against  any 
person,  by  any  original  process  or  proceeding,  in  any  other 
district  than  that  whereof  he  is  an  inhabitant,  or  in  which  he 
shall  be  fotmd  at  the  time  of  serving  such  process  or  oom- 
mencing  such  proceeding."'  The  Judiciary  Act  of  1789  con- 
tains substantially  the  same  provision.*  The  act  of  1887,  as 
corrected  in  1888,  amending  the  act  of  1875,  contains  a  simi- 
lar provision,  but  differing  essentially  from  the  act  which  it 
amends  in  that  it  omits  the  word  "found."  It  reads  ae  follows! 
"  Bat  no  person  shall  be  arrested  in  one  district  for  trial  in 
another,  in  any  civil  action  before  a  Circuit  or  District  Court, 
and  no  civil  suit  shall  be  brought  before  either  of  said  courts 
agalost  any  person,  by  any  original  process  or  proceeding,  in 
any  other  district  than  that  whereof  he  is  an  inhabitant;  but 
where  Uie  jurisdiction  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  States,  suit  shall  be 
brought  only  in  the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant."*  The  qaeation  whether  a  private 
corporation  can  become  an  "inhabitant"  of  a'State  other  than 
the  State  of  its  creation,  for  the  purposes  of  Federal  jurisdic- 
tion under  these  statutes,  has  perplexed  the  judges  of  those 
courts  very  much,  and  more  especially  as,  under  the  earlier 
statutes,  the  question  was  complicated  with  the  further  ques- 

*  IS  n.  8.  Stat.,  p.  470,  eh.  137.  son  Buikiag  Co.  •■  Hunter,  7  Se- 

>  1  U.  8.  SUt.,  p.  79,  ch.  SO.     Ab  porter,  456.    "InKabilaney"  In  caw 

to  when  a  corporation  was  "  fonnd  "  of  a  corporation  ereattd  by  the  eonew- 

withii)  a  State  within  Uie  meaning  of  rmt  Ugiilation  of  beo  Statei,  Me  CdI- 

this  word,  aee  Harden  v.  AndroBCog-  berteon  «.  Wabash  Nav.  Oo..  4  Uc- 

ffn  Hilla,  1  Fed.  Bep.  9S,  Lowell,  J.;  Lean  (U.  8.),  544.    As  to  each  cor- 

EatoD  w.  St.  Louis  Shakipear    Ac.  porationa,  see  ante.  H  47,  819,  320, 

Co.,   7    Fed.    Bep.    1S9;    Bx    parte  688,  7438,  7462,  7472;  pott,  H  7490, 

SohoUenberger,  96  TJ.  S.  869;  Bnnkle  7799,  7817,  8012,  S020,  8028. 

«.  I^mar  Ins.  Co.,  2  Ped.  Bep.  9;  *  26  U.  B.  Btat.,  p.  434,  ch.  866; 

WQUame  e.   Traiuportstlon     Com-  34  U.  B.  BUt.,  p.  662,  ch.  873. 
puir,  14  OB.  Gsi.  (U.  8.)  628;  Wil- 
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6  Thomp.  Corp.  g  7484.]    aotioks  by  and  against. 

tion  Then  such  a  corporation  is  to  be  deemed  as  "found" 
within  a  Federal  district  for  tlio  purposes  of  jurisdiction. 
This  question  arose  and  was  decided  with  reference  to  a  rail- 
way company  in  a  notorious  case  in  which  a  number  of 
adventurers,  inteuding  to  bui]d,  lease,  and  operate  railroads 
in  the  State  of  C&lifornia,  and  in  other  States  and  Territories, 
procured  themselves  to  be  incorporated  under  a  special  charter 
granted  by  the  Legislatwt  of  Kentucky,  within  which  State  they 
never  had,  and  never  intended  to  have,  any  railroad  or  other 
property  whatever.  Their  chief  object  seems  to  have  been  to 
defeat  the  jarisdiction  of  the  courts  of  the  States  in  which  their 
railroads  were  situated,  and  to  place  themselves  in  a  position 
to  remove  every  important  action  against  them  to  the  courts  of 
the  United  States,  under  the  fictitious  doctrine  of  citizenship 
relating  to  corporations,  already  considered.'  In  an  action 
against  this  company,  and  another  railroad  company,  and 
also  a  telegraph  company,  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California,  the  defendants 
were  not  satisfied  with  the  court  in  which  tbey  were  impleaded, 
for  some  reason  best  known  to  themselves,  and  raised  the 
question  whether  they  were  "  inhabitants"  of  that  district  for 
the  purposes  of  Federal  jurisdiction.  The  question  was  heard 
before  Mr.  Justice  Harlan,  sitting  at  circuit  under  a  special 
commission,  and  he  decided  that,  under  the  act  of  1887,  above 
quoted,  a  railroad  or  telegraph  company  chartered  by  a  State, 
or  by  the  United  States,  is  an  "inhabitant"  of  any  State  in 
which  it  operates  its  Unes  and  maintains  offices  for  the  trans, 
action  of  business;*  but  this  salutary  doctrine  is  overruled,  as 
we  shall  see.' 


*  Ante,  §  7448,  «(  uq.  on  dlrenity  ot  dtinnshEp,  and  th* 

*  United  States  «,  Sonthera  Pus.  United  States  ii  proaent  everrwhera. 
R.  Oo.,  49  Fed.  Kep.  207.  The  learned  The  only  restriction  npon  the  jn- 
judge  also  decided  that  the  act  ot  riadiction  related  to  the  qnestioa 
ISSTisnotapplicable  to  auiUi  brought  whether  the  defendant  vaa  an"iii- 
ftgalnsta  corporation  bf  the  govern-  habitant"  ol  the  district,  ^11)1111  tb« 
Blent  ol  the  United  States;  ain^  the  proper  interpretation  of  the  atatate. 
■tatnte  applies  to  oao^a  where  tho  Ibtd. 

Fedanl  juriaJicUon  is  founded  up-  *  Fgt,  U  7<88,  74881 
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'*  INHABITANCY  "  OV  COEPOBATIONS.      [6  Thotop.  Corp.  §  7485. 

S  74S5.  Old  Doctrine  that  a  Corporatlofi  can  hav*  l^To 
lMbabitan«r  Oabiide  of  the  State  Creating  It.  —  Recarring 
uov  to  the  doctrine  Laid  down  in  earlier  cases,  and  especially 
in  the  leading  case  of  the  Bank  of  Auguita  t.  Earle,^  that  a 
corporation  cannot  migrate,  but  must  dweU  in  the  place  of  its 
creation,  —  a  doctrine  which  was  founded  in  pure  casuistry, 
which  was  supported  neither  by  sense  nor  experience,  and 
which  never  had  any  just  application,  except  to  municipal 
corporations,  which  ar*  corporations  created  for  civil  govern* 
meut  within  certain  defined  territories,  and  which  are  coDse- 
qDentiyj^ced  corporations, — we  find  a  large  number  of  cases 
holding  that  a  corporation  created  under  the  laws  of  one 
State  cannot  become  an  "  mkabitant "  of  another  State,  nor  he 
"fotmd"  therein,  for  the  purposes  of  Federal  jurisdiction, 
nnder  the  Judiciary  Act  of  1789,  and  the  amendatory  stat> 
ute  of  1876,  referred  to  in  the  preceding  section,  although  it 
enters  such  State  by  its  officers  and  agents  for  the  purpose  of 
doing  business  therein.'  It  was  also  held  that  a  corporation 
created  under  the  laws  of  one  State  to  exploit  a  patented 
invention,  which  did  its  work  in  other  States  through  the 
agencies  of  avb-corporationa  created  in  such  States,  was  not 
"found*'  within  such  m  State,  for  the  purposes  of  Federal 
jurisdiction  of  an  action  gainst  it,  when  it  appeared  that  the 
relation  between  itself  and  the  sub-corporation  was  not  that 
of  principal  and  agent,  but  that  of  a  mere  iicenaor  and  Ueentw 
or  lusor  and  Usue.*  Nor  did  the  presence  of  an  officer  of  a 
manufacturing  corporation  in  a  State  other  than  that  of  its 
domicile  for  the  purpose  of  exhibiting  its  patented  invention 
and  advertising  the  same,  make  such  a  corporation  an  "  in- 
habitant" of  the  State,  or  "  found  "  therein,  for  the  purposes 


*  U  FbL  (IT.  8.)  519;  poil,4  7B81.  «.  Fop«  Hui.  Co.,  S4  Fed.  Bep.  818; 

■  H7en«.DotT,  13  BUtcU.  (TT.  B.)  Connor  v.  Vkksborg  &c.  B.  Co.,  86 

ZS;  Home  tt.  Fltt8bUT){h  Ac.  B.  Co.,  Fed.  Rep.  278;  t.  o.  I  L.  B.  A.  331; 

SBiM.  (U.8.)81;  Carpenter  v.WMt-  S  IntenUte  Oom.  Bep.  177. 
fa^hoQM  Air-Bnke  Co.,  S2  Fed.  Bep.  ■  United  Stebis  v.  American  Bell 

494;   Pnaton  v.   Fire  Eztingoicher  Telephone   Co.,    38   Fad.    Bep.    17. 

Iba-Co.,  SS  FM.  Bep.  731;  t.  e.  20  Compare  poK,  f  60S4. 
Oliio  L.  J.  428;  Gormiillj  lf*».  Oo. 
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of  Federal  jurisdiction,  although  it  operated  a  train  of  its  cars 
within  the  State  for  the  purpose  of  exhibition  and  advertise- 
ment. An  action  for  an  infringement  of  a  pateut  could  not 
hence  he  prosecuted  against  it  in  a  Federal  conrt  in  such 
State.* 

§  74S6.  Further  of  This  Qnestton.  —  There  are,  on  the 
other  hand,  a  number  of  holdings  to  the  general  effect  that  a 
foreign  corporation  is  "Jowid"  within  a  State,  for  the  purposes 
of  Federal  jurisdiction,  wbeaever  it  is  present  within  the 
State  in  such  a  sense  as,  under  the  statutes  of  the  State,  will 
give  the  State  courtt  jurisdiction  of  actions  tn  personam  against 
it.*  While  it  is  to  be  carefully  kept  in  mind  that  this  is  not 
necessarily  so,  but  that  the  question  of  Federal  jurisdiction 
depends  exclusively  upon  the  meaning  of  the  act  of  Congress, 
yet  it  is  a  plain  and  just  conclusion  that  the  act  of  Congress 
did  not  intend  to  exclude  the  jurisdiction  of  the  courts  of  the 
United  States  from  cases  where  the  jurisdiction  of  the  State 
courts  would  attach,  where  the  other  elements  of  Federal  juris- 
diction, generally  that  of  diverse  citizenship,  are  present.  In 
an  important  case  where  this  question  was  considered  by  three 
Federal  judges  at  circuit,  and  where  the  opinion  was  delivered 
by  Ur.  Justice  (then  Mr.  Circuit  Judge)  Jackson,  and  is  char- 
acterized by  the  care  and  judgment  which  distinguish  bis 
opinions,  it  was  held  that  "  when  the  local  law,  expreasly  or 
by  comity,  permits  foreign  corporations  to  do  busineas  in  the 
State;  when  it  also  provides  for  suit  against  them  in  a  reason, 
able  and  proper  manner,  and  within  the  juet  limits  of  the 
State's  power  and  authority;  and  when  a  foreign  corporation 
thereafter  enters  the  State,  and  transacts  its  corporate  busi- 
ness by  means  of  resident  agents,  coming  within  the  terms  of 
the  local  statute,  —  it  may  be  'fov/nd,'  and  Is  liable  to  suit 
there,  in  either  the  State  or  Federal  courts,  by  service  of  pro- 


*  Carpenter  «,  WesUnghonBe  Air-  SOS;  Tan  Dreawr  f.  OregjOB  B^.  A 

Brake  Co.,  S2  Fed.  Bep.  494.  Nav.  Oo.,  4S  Fed.  Bep.  203;  Hat- 

■  St.  LooiB  Wire  Uill  Co.  «.  Coa-  Bweat  Han.  Co.  •■  Davis  Bewing-Ha- 

Bolldated  Barb-wire  Co.,  S8  Fed.  Rep.  chine  Co.,  81  Fed.  Bep.  294. 
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cess  on  sack  agent"'  We  have  already  noticed  an  overmled 
holding'  to  the  effect  that  a  railroad  or  telegraph  company,  opet- 
ating  a  line  of  railroad  or  telegraph  within  a  State,  is  an  ">n. 
habitant"  of  that  State  for  the  parposeB  of  Federal  jarisdiction 
under  the  act  of  1887.*  On  principle,  this  should  be  so  regarded 
vbere  the  constitution  and  laws  of  the  State  give  it  the  same 
rights,  privileges,  and  immunities  as  are  given  to  corporations 
organized  in  the  State,  and  require  it  to  subject  itself  io  the 
jurisdiction  of  its  courts,* — though  we  shall  see  that  the  rule 
is  now  to  the  contrary.*  But,  under  the  operation  of  thia 
principle,  a  foreign  corporation  is  not  an  "inhabitant"  of  the 
domestic  State,  for  the  purposes  of  Federal  jarisdiction,  where 
it  merely  enters  for  the  purpose  of  making  occasional  purchases 
of  raw  material  for  its  manufactures,  and  has  no  business  office 
nor  agent  therein.*  But  a  corporation  was  deemed  to  be  "found" 
within  the  meaning  of  the  Judiciary  Act,  and  the  act  of  1875,' 
within  Uie  district  where  it  bad  an  agent  who  bad  the  direc- 
tion, management,  and  control  of  its  business  therein,  and 
who  superintended  its  factory  therein,  and  out  of  whose  acts 
the  suit  arose,  it  being  an  action  for  penalties  under  the  pa- 
tent laws  of  the  United  States.* 

g  7487.  Whether  a  Oorporatton  haTlny  an  Office  in  An- 
«U>er  State  Becomes  an  "Inhahltant,**  etc.  —  Pursuing  fur- 
ther these  irreconcilable  holdings,  we  find  a  number  of  decisions 
which  stick  in  the  bark  of  the  old  doctrine  that  a  corporation 
eaianot  migrate*  to  the  extent  of  holding  that  the  fact  that  a 
corporation  organized  under  the  laws  of  one  State  has  an  o^ce 
and  managing  agent  in  another  State,  does  not  make  it  an 
"inhabitant"  of  such  other  State  for  the  purposes  of  Federal 

<  United  SUtei  «.  American  BeU  •  fMt,  4«  7488,  7489. 

Tt^phone  Co.,  29  Fed.  Rep.  17,  SS.  'St.  Lonia  Wire  Mill  Co.  *.  Oon- 

*  Antt,  I,  7484.  solidated  Bub-wire  Co.,  32  Fed.  Rep. 
■  United  SUtes  •.  Bonthem  Pac.  603. 

B.  Co.,  49  Fed.  Bep.  297 ;  V&n  Dreeser  '  Ber.  SUt.  U.  8.,  44  7S2,  789. 

«.  Oi^  Bui.  ft  NaT.  Co.,  48  Fed.  ■  Hat-Sweat  Man.  Co.   v.    Davia 

Bep.  302.  8ewing-MachineCo.,3IFed.Bep.294. 

*  United  States  e.  Southern  Fac  •  Fott,  j  7681. 
R.  Co.,  4»  Fed.  Bep.  297. 
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Jurisdictioa  of  an  action  against  it;*  and  that  is  now  the  set- 
tled doctrine.'  Another  couxt  held  that  a  foreign  steam- 
ship  company  which  had  its  place  of  landing  in  this  country 
at  Hohoken,  in  the  State  of  New  Jersey,  where  it  condacted 
its  hasiness  operations,  was  not  an  "inhabitant"  of  the  State 
of  New  York,  for  the  purposes  of  Federal  joriadiction  under 
the  act  of  1887,  by  reason  of  the  fact  that  it  maintained 
an  office  in  the  city  of  New  York,  where  ita  fioencial  and 
monetary  operations  were  conducted  by  its  agents.*  The  de- 
cision seems  to  be  untenable.  The  New  York  ofBce  was. 
beyond  doubt,  the  principal  office,  and  the  agents  in  New 
Jersey  were  subordinate  to  the  managers  in  New  York,  and 
received  directions  from  them.  It  is  therefore  satisfactory 
to  note  the  fact  that  this  decision  was  in  effect  reversed  by 
a  mandamna.*  With  reference  to  this  question,  a  dlBtinction 
has  been  pointed  out,*  founded  upon  the  omiation  of  the  word 
*'/ound,"  from  the  statute  of  1887.*  Under  the  act  of  1876, 
which  retains  the  ejcpression  "  in  which  he  -was  found  at  the 
time  of  serving  the  writ,"  it  was  held  that  a  corporation 
might  he  "fotvad"  within  the  meaning  of  the  statute,  in  an- 
other State,  where  it  kept  an  office  and  transacted  business, 
although  not  a  citizen  or  resident  of  such  State,  for  the  pur- 
poses of  Federal  jurisdiction  founded  upon  diverse  citizen- 
ship.'' Upon  this  ground,  a  decision  of  the  Supreme  Court 
of  the  United  States  ought  to  be  carefully  distinguished,  aa 
not  being  authority  under  the  act  of  1887, — namely,  that 
where  a  foreign  insurance  company  has  established  an  agency 
within  the  domestic  State,  and  appointed  an  agent,  and,  under 

*  DentoB  «.  Internstioiul  Co.,  88  *  By  Thsfer,  J.,  In  Beniiiiier  4a. 
Fed.  Bep.  1 ;   BenBinger  dc   Cuh  Cuh  JtagiaUcr  Oo.  t>.  National  Cuh 
Besiater  Go.  •.  National  Oatb  Begis-  BoKiater  Co.,  42  Fed.  Bep.  81,  82. 
t0rCo.,42Fed.  Bep.  81;  «.«.  8  Bui.  *  AtOe,  $7464. 

&  Corp.  L.  3.  62;  Booth  *.  St.  Lonia  ^  Good  Hope  Co.  v.  Bidlvar  Barb 

Fire  Engine  Man.  Co.,  40  Fed.  Bap.  FBodiXE  Co.,  22  Fed.  Bap.  6SS;  St. 

1 ;  t.  «.  S  KaiJ.  &  Corp.  L.  J.  484,  Lonia  Wire  MiU  Co.  v.  Consolidated 

*  Pot,  ii  7488,  7489.  Barb-wire  Co.,  $2  Fed.  Bep.  602 ;  Hat- 

*  Qoliont  «.  HambarK-AmaTlcaii  Sweat  Uan.  Co.  •.  Davis  Sewing-Ua- 
Packet  Co.,  SS  Fed.  Bep.  273.  chine  Co.,  81  Fed.  Bep.  294. 

*  Be  Hoborat,  lEO  n,  8. 663. 
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the  Stat*  law,  stipulated  that  process  in  actions  against  it  mmj 
be  served  on  such  agent,  it  is  deemed  to  be  "  foand  "  irithn 
the  State,  for  the  pnrpoaes  of  Federal  jarisdiction,  and  sn^ 
jnrisdictioD  attaches  in  an  action  against  it,  provided  process 
be  served  upon  such  agent  in  conformity  with  the  law  of  the 
State.' 

g  7488.  Doctrine  that  InhaMtaner  uid  dtlEenship  IdA- 
ttcaL  —  Several  of  the  Federal  circuit  judges  drifted  into  the 
view  thtLiinhabitaney,  under  the  act  of  1887,  is  substantiallr 
identical  with  citizenship  under  the  same  act,  for  the  purposes 
of  Federal  jurisdiction  founded  upon  diverse  State  ciMzeiuAip* 
But  the  two  things  are  essentially  difTerent.  It  has  long  been 
settled  that  an  allegation  that  a  party  is  a  "reaident"  does  not 
show  that  he  is  a  "citizen"  within  the  meaning  of  the  Judici- 
ary Acts.'  In  fact,  there  is  scarcely  an  analogy  between  them. 
Under  the  Constitution,  end  the  Judiciary  Act,  and  its  various 
amendments,  the  jarisdiction  of  the  Circuit  Courts  of  the 
United  States  extendi  to  controversies,  involving  a  certain 
amount  of  value,  between  "eitixetu"  of  the  different  States- 
By  a  fictitious  and  artificial  construction  of  the  word"cit> 
izen,"  it  was  held  to  mean  eorporationa,  and  the  court  became 
BO  swamped  in  the  consequences  of  its  own  unfaithful  inter» 
pretation  of  the  Gonatitution  and  Judiciary  Act,  that  it  finally 
found  itself  bound  to  hold  that  a  corporation  is,  for  the  pur- 
poses of  Federal  jurisdiction  founded  upon  diverse  State  citi- 
zenship, eonelusivdy  preawned  to  be  a  citizen  of  the  State  under 
vhcK  laM$  it  it  seated,  and  wholly  without  reference  to  the 
residence  of  its  stockholders;  so  that,  if  we  take  for  illustration 
A  ciae  already  considered/  the  Southern  Pacific  Company  is, 
for  the  purposes  of  Federal  jurisdiction  founded  upon  diverse 
citiieiisbip,  oonelosively  presumed  to  be  a  citizen  of  Eentacky, 

*  Ex  parte  SchollenberKer,  OS  IT.  8.  Bister  Co.,  42  Fed.  Bep.  Bl ;  «.  «.  8 
S0S.  Bait.  &  Corp.  L.  J.  62;  Fill!  «.  Delo- 

*  Booth  •.  Bt.  Looia  Fin  Engine  ware  Sec  B.  Co.,  S7  Fed.  Bep.  66. 
Kan.  Co., 40  Fed. Bep.  1;  (.ceBaiL  *  Southern  Poc  Co.  tr.  Benton,  140. 
A    Cotp.  L.  J.  484;   Benaintter  Ac  U.  8.  202,  S05,  per  Ur.  Justice  Gra.;. 
Caob  Batul«r  Co.  «.  National  GaBh  *  Ante,  f  7484. 
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where  none  of  its  members  reside,  and  where  it  has  no  prop- 
erty,  and  not  to  be  a  citizen  of  California,  where  it  has  its 
chief  offices,  where  its  managers  and  most  of  its  stockholders 
reside,  and  where  its  principal  property  is  situated.  But  it 
would  he  next  to  nonsense  to  hold  that,  for  this  reason,  it  is 
not  an  "inhabitant"  of  the  State  of  California  for  the  purposes 
of  Federal  jurisdiction;  and,  as  we  have  seen,  the  contrary 
was  held  by  Mr.  Justice  Harlan  at  circuit.'  Bo,  the  late  Fed- 
eral Judge  Deady  of  Oregon, —  a  judge  whose  abilities  were 
of  a  very  high  order, — saw  plainly  through  this  question,  and 
held  that  a  foreign  corporation  may  be,  for  the  purposes  of 
Federal  jurisdiction,  an  "inhabitant"  of  a  district  or  country 
other  than  that  of  which  it  is  a  citizen  or  tul^jeet,  or  where  it 
was  organized,  within  the  meaning  of  the  word  as  used  in 
the  act  of  1887,  as  re-enacted  in  1888.*  Plainly  the  question 
whether  a  corporation  is  to  be  deemed  an  "inhabitant"  of  a 
State  other  than  that  of  its  creation,  and  if  so  when,  is  to 
be  answered  according  to  the  principles  of  general  jurispru* 
dence;  and  hence,  whenever  a  foreign  corporation  acquires  a 
permanent  business  residence  or  habitaucy  within  the  domestic 
State,  it  should  be  deemed  an  "inhabitant"  of  that  State  for 
the  purposes  of  Federal  jurisdiction  under  this  statute.  A 
sensible  interpretation  of  the  word  has  been  given,  by  saying 
that  "an  inhabitant  of  a  place  is  one  who  ordinarily  is  per- 
sonally present  there;  not  merely  in  itinere,  but  as  a  resident 
and  dweller  therein."*  But  under  this  definition  a  corpora- 
tion can  never  be  an  inhabitant  of  any  place;  because,  as  it 
can  only  get  life  and  speak  through  its  agents,  it  can  never  be 
personally  present  anywhere.  Whenever  it  is  present,  it  is 
present  vicariously  in  the  person  of  its  agents;  and  hence 
wherever  it  permanently  dwells  aud  acts  and  speaks  through 
them,  it  should  be  deemed  an  "inhabitant"  for  the  purposes 
of  Federal  jurisdiction.     The  conclusion  inevitably  follows 


■  Ante,  i  7494 ;  Uoited  States  *.  ■  Holmea  •.  Oregon   Ao.    Oo.,  6 

Bouthem  Fkc.  Oo.,  49  Fed.  Bep.  297.      Sswf.  (U.  8.}  262,  277;  «.  &  6  Fed. 

*  HUl«r  V.  Eastern  Oregon  Gold      Sep.  623. 
Hin.  Co.,  46  Fed.  Bep.  34& 
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that  whereTer  a  corporation  eatabltBhei  a  permanent  butineu 
office  and  agency,  it  becomes  an  "inhabitant,"  for  the  porpoaea 
of  jnriadiction,  ander  the  true  interpretation  of  this  statute. 
Upon  this  theory,  it  waa  held  that  a  Texas  railway  corpora- 
tion, vhoae  principal  office  and  place  of  business  were  in  the 
eastern  district  of  Texaa,  waa  an  inhabitant  of  the  w«tftern 
diatrict,  because  ita  road  extended  there,  where  it  had  au 
agent  and  office  for  the  transaction  of  its  ordinary  business;^ 
and  this  ruling  was  followed  in  a  similar  case  in  another  Fed- 
eral circuit.*  Nor  will  this  interpretation  of  tbe  word  "inhab< 
itant"  operate  to  subject  corporationa  to  suits  in  jurisdictions 
other  than  that  of  their  residence,  provided  it  ia  restrained  bj 
the  intelligent  interpretation  placed  upon  it  in  tbe  opinion  of 
Mr.  Circuit  Judge  Jackson,  already  alluded  to.' 

S  7489.  The  Present  Federal  Doctrine  on  This  Sntiject.  — 
This  doctrine  was  finally  established  by  tbe  Supreme  Court 
of  the  United  States  (Mr.  Justice  Harlan  dissenting),  in  a 
decision  holding  that,  ander  the  act  of  Congress  of  1887,*  a 
corporation,  incorporated  in  one  State  only,  cannot  be  com- 
pelled to  answer  in  a  Circuit  Court  of  the  United  States  held 
in  another  State,  in  which  it  has  a  usual  place  of  buainess,  to 

1  ZunbriDov.GaIveatonftcB.Oo.,  throngh  or  bjmeanflot  its  own  agents, 

38Fed.Bep.  449;  and  compare  South-  offlcere,  orrepreaeDtativea,  in  order  to 

era  Pu.  Ck>.  v.  Denton,  146  U.  S.  202.  bring  it  within  the  operation  ol  the 

*  BiddIeti.»ewYorkB.Oo.,39Fed.  laws  of  a  State  other  than  that  in 

Bep.  S90;  also  see  MUIer  «.  Eastern  which  it  is  incorporated,  making  It 

Oregi»  Gold  Hin.  Co.,  46  Fed.  Bep.  amenable  to  suit  there  as  a  condition 

34fi.  ol  ita  doing  buiineu  in  aach  State; 

'  Ante,  4  7486.    The  reasoning  of  and  that  the  franchise  rights  of  a 

that  opinion  ia  that  it  cannot  be  held  patent>holding  corporation  in  no  way 

sufficient  to  give  the  Circoit  Court  aerve  to  establish  the  laot  that  ench 

jnrisdictioQ  in  penonam  over  a  for-  corporation  is  cuTTing  on  its  bnai- 

eiga  corpoTStioo,  that  it  baa  property  nesa  and  ia  to  be  fonnd  wherever  ita 

righta,  however  eztenaive,  wittiin  the  patent   ia   used.     United    States  e. 

diatiict,  or  that  it  baa  pecuniary  in-  American  Bell  Telephoito  Oo.,  29  Fed. 

tereat,  however  valuable,  in  buainesa  '  Bep.  17. 

managed  or  conducted  1^  othen.    It  *  Act  Oong,  Mar.  8,  1B8T,  4  1,  as 

most  itself  be  carrying  on  bnaineaa  in  corrected  in  ita  enrollment  by  the 

iU  own  right,  on  ita  own  responsi-  Act  of    Aug.  18,  1S3S,  ch.  SG6;  S6 

bility.  and  for  ita  own  accoont,  and  17.  S.  Stat.  434. 
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a  ciril  suit,  at  law  or  in  equity,  brought  by  a  citizeo  of  a  dif- 
ferent State.'  This  decision,  though  teamed,  and  elaborately 
worked  out  by  Mr.  Justice  Gray,  who  delivered  the  opinion  of 
the  court,  is  open  to  the  criticism  that  it  confounds  the  two 
subjects  of  citizenship  and  inhabitancy  for  the  purpose  of 
Federal  jarisdictioD,  and  makes  them  identical.  It  is  subject 
to  the  further  criticism  that  it  proceeds  upon  the  antiquated 
doctrine  that  a  corporation  cannot  migrate,  but  must  dwell  in 
tlie  place  of  its  creation;'  from  which  the  conclusion  of  the 
court  logically  followed  that  a  corporation  could  not  acquire 
an  "  inhabitancy"  in  a  State  other  than  that  under  whose  laws 
it  was  cre«ted.  This,  aa  we  have  already  pointed  out,  is  con- 
triiry  to  tlie  actual  fact  in  many  cases.  Indeed  in  many  cases 
corporations  have  no  actual  inhabitancy  in  the  State  under 
whose  laws  they  ure  created,  nor  have  their  members  any 
inhabitancy  there.  This  decision  was  followed  by  another, 
in  which  the  opinion  of  the  court  was  written  by  the  same 
learned  judge,  where  the  question,  as  it  was  raised  on  the 
record,  was  whether  the  Southern  Pacific  Company,  a  cor- 
poration created  under  a  special  charter  procured  from  the 
Legislature  of  Kentucky,  could  be  sued  in  the  western  Federal 
district  of  Texas,  while  it  had  its  principal  office  in  the  east- 
ern district.  But  the  court,  following  the  decision  last  cited, 
cut  the  Gordian  knot  by  holding  that  it  could  not  be  sued  in 
Texas  at  all,  in  a  Circuit  Court  of  the  United  States.*  These 
decisions  were  applicable  to  foreign  eorporationa.  At  a  later 
day  the  same  court  held  that  a  domettie  corporoHon,  incorpo- 
rated under  the  laws  of  the  State  which  was  divided  into  two 
or  more  Federal  districts,  is,  under  the  laws  of  the  United 
States,  regulating  the  bringing  o{  guita  and  actions  in  Federal 
courts,  an  inhabitant  of  that  Federal  district  of  the  State 
within  which  the  general  business  of  the  corporation  is  done, 
and  where  it  has  its  headquarters  and  general  offices.*    In 

>  Shaw  V.  Qainc7  Hin.  Co.,  145  *  Galveeton  Ac.  B.  Co.  e.  Gwualea, 

U.  S.  444.  161  V.  8.  49S  (JuksoD  and  Hailui, 

*  As  to  which  Me  poit,  i  7881.  JJ.,  tUaMnliBg).    GompuQ  Hurtin  «. 

■  BonthernPac.  Co.  «.  Denton,  149  Baltimore  &c.  R.  Oo.,  151  U.  8.  <7I^ 

n,  8.  202.  and  Mexican  Nat.  R.  Co. «.  DaTidmt, 
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the  ease  in  which  the  Snpreine  Coart  of  the  United  States 
firat  took  its  departure  from  what  bad  been  the  general  doc- 
trine in  the  Circait  Courts,  the  court  was  careful  to  diitin- 
goisb  the  question  from  that  which  might  arise  in  case  of  an 
oJien  corporation,  in  the  following  language:  "  This  case  does 
not  present  the  question  what  may  he  the  rale  in  suits  against 
an  alien  or  a  foreign  corporation,  which  may  be  goTerned  by 
different  cousiderationa."  ^  Boon  afterwards  the  question  was 
presented  in  tbe  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Kew  York,  in  an  action  by  a  citizen  of 
tlie  United  States  for  an  infringement  of  a  patent,  against 
the  Hamburg-American  Packet  Company,  a  corporation  organ- 
ized and  existing  under  the  laws  ol  tbe  Kingdom  of  Han- 
orer,  in  the  Empire  of  Germany,  in  which  tbe  service  of 
original  process  was  made  upon  the  financial  and  bnsiness 
agents  of  the  company,  who  did  its  bosiness  in  the  city  of 
New  York.  The  Circuit  Court  dismissed  the  suit,  on  tbe 
ground  that  the  foreign  corporation  was  not  suable  in  tbe 
city  of  New  York  by  service  upon  its  financial  and  business 
agents  there  residing,  not  being  an  "  inhabitant "  of  that  Fed- 
eral district,  within  the  act  of  Congress  under  consideration; 
bnt  that  the  action  ought  to  be  brought  in  the  State  of  New 
Jersey,  where  its  ships  landed  and  where  it  loaded  and  un- 
loaded its  cargoes.*  Subsequently,  a  mandamut  was  sued  out 
in  the  Supreme  Court  of  the  United  States  by  the  plaintiff^ 
to  compel  the  Circuit  Court  of  tbe  United  States  for  tbe 
Southern  District  of  New  York,  to  take  jurisdiction  and  pro- 
ceed in  the  cause;  and  the  court,  in  a  learned  opinion  by  Mr. 
Justice  Gray,  endeavored  (but  seemingly  without  success)  to 
make  it  clear  that  a  distinction  exists,  in  regard  of  this  ques- 
tion of  jurisdiction,  between  tbe  case  of  an  alien  corporation 
and  tbe  case  of  a  corporation  created  nnder  tbe  laws  of 
another  State  of  tbe  Union  from  that  in  which  it  is  sued. 

1B7  IT.  8.  SDl,  where  the  qneatioa     U.  8.  444,  463,  ophiion  bj  Mr.  Jus- 
irimted  to  the  right   to  remoTe  a     tice  Gny. 

anw  from  a  State  oourt  to  a  Federal  *  Hoh<w«t  v.  Hambarg-AmsricaB 

eoQTl.  Packet  Co.,  3S  Fed.  Bep.  273. 

*  Shaw  «.  Qoinqr  Hin.  Co.,  145 
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The  court  accordingly  held  that  lerrice  of  process,  in  case  of 
a  foreign  corporation,  ia  well  bad  upon  its  financial  agenta 
through  whom  it  transacts  its  baeiness  in  the  United  States; 
and  it  accordingly  awarded  a  mandamut  to  compel  the  Circuit 
Court  to  take  jurisdiction.' 

1  Be  Hobont,  UO  U.  8.  861 
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7408,  BnbpCBtu  ia  aqoitr.  7496.  DUtnaga*  Mid  oeqaMtntion. 

%  749S.  Writ  of  Smnmoiu. —  In  actions  tn|]«r3(»iam  against 
corporations,  the  defendant  is  now  brought  into  court  in  the 
same  manner  as  Ib  a  natural  person  when  ao  sued,  and  the 
usual  process  is  a  writ  0/  mmmons}  The  writ  will  command 
the  sheriff  to  tummon  ihe  corporation,  and  not  its  president  or 
other  o£Scer.  If  it  commands  him  to  summon  "  the  presi- 
dent" of  a  certain  named  company,  and  the  president  is 
served,  it  is  a  service  upon  him  individually,  —  the  super- 
added words  designating  the  company  being  mere  deacriptio 
personte;  and  it  is  not  admissible  to  strike  out  the  words  "  the 
president  of,"  and  make  it  a  service  of  process  against  the  cor- 
poration without  authority  or  consent.*  But  it  is  not  neces- 
sary to  describe  the  defendant  as  a  corporation.    For  instance, 

'  The  origiiul  writ   In  antim]mt  Hechsnica'  Bank,  18  JidiiiB.  (N.  T.) 

■gainst  ■  oorponUoB  miut  be   in  127. 

the  natme  of  a  anmiaaDS,  sad  not  ■  Plemmons  v.  Boathem  Imp.  Go., 

by  fww  or  attachmrat.     Lyncb  •.  108N.  G.  614;  *.  s.lS  B.  E.  Bep.  188. 
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it  bas  been  held  sufiBcient  to  describe  the  defendant  as  "The 
Burlington  and  Lamoille  Kailroad  Company,  a  company  or- 
ganized Dnder  the  laws  of  this  State."  In  sncb  a  case  it 
will  be  presumed  that  defendant  is  a  corporation.'  Pending 
a  motion  to  quash  the  writ  of  summons  for  an  irregularity  in 
an  action  against  a  foreign  corporation,  it  is  proper  to  allow 
the  plaintiff  to  amend  by  making  the  writ  snfBciently  formal.* 

§  7490.  Babpoeii«  tn  Bqnttr* — If  the  suit  is  in  equity,  the 
original  process  is  a  su6p<«na,  except  in  those  jurisdictions 
where  legal  and  equitable  remedies  are  blended  by  statute,  in 
which  case  the  same  process  is  issued  both  in  actions  at  law 
and  in  equity,  as  in  the  case  of  a  summons  at  law.  A  aub- 
paina  in  equity  will  be  directed  to  tJie  corporation,  and  not  to 
the  particular  officer  upon  whom  it  is  to  be  served.  A  «u6- 
ptena  directed  to  "John  B.  Norris,  President  of  the  Branch  of 
the  Bank  of  the  State  of  Alabama  at  Mobile,"  to  answer  a  bill 
of  complaint  exhibited  against  him  and  others,  is  not  procew 
against  the  bank  in  question.* 

g  74I>7.  Capias;  Warrant  of  Arrest.  —  A  capias  was  n«V0r 
iaaued  against  eorporationa,  for  the  reason  that  a  corporation, 
being  an  intangible  person,  could  not  be  arrested  and  impris- 
oned.* Warrants  for  the  arrest  of  persont  are,  however,  issued 
in  aid  of  actions  against  corporations.    Thus,  in  Kew  York, 

*  Nye  «.  BnrlinfirtDn  Ae,  R.  Co.,  60  demand  t^inst  him,  and  by  whom  h 
Tt.  6b5;  «.  e.  11  Atl.  Bep.  689.  «u  iaetitated.    A  vu-iAnce  between 

*  Jarbee  v.  BteaniboKt,  19  Ho.  141 ;  it  «nd  the  Bommona  cannot  mislead 
Stone  «.  Travetlera'  Idb.  Co.,  78  Ho.  liim."  Jones  «.  Cox,  7  Uo.  173.  At 
656.  The  principle  was  thui  et&ted  the  same  time,  it  ia  said  that  U  an 
in  an  earlier  case :  "  It  a  variance  be-  actnal  amendment  of  tba  writ  wow 
tweentlie  declaration  and  writ  can  be  necessary,  the  caase  would  not  be 
taken  ailvantnge  of  at  elU,  it  is  not  eent  back  with  directions  toallow  the 
seen  on  what  prlaciple  a  party  can  amendmvnt,  since  the  making  of  th9 
avail  himself  of  it  by  a  motioc  to  same  woald  be  of  no  importance, 
quash.  Arcordini;  to  our  practice,  Jorbee*.  Steamboat,  lupra.  In  other 
tlie  declaration  is  filed  before  the  writ  words,  the  court  would  regard  the 
issues,  and  the  declaration  being  the  amendment  as  having  been  made, 
ionndation  of  the  writ,  and  accom-  Stone  «.  Travellers'  Ins.  Co.,  tupni. 
panying  it,  the  party  would  look  to  it  ■  Wdfcer  v.  Hallett,  1  Ala,  S7ft 

in  order  to  ascemdn  the  nature  ol  the         *  AtOi,  44H39, 6448. 
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on  an  applicallou  by  a  rettiveT  of  a  dissolved  corporation  for 
ft  WBrrant  of  arrest  against  a  person  for  concealing  and  em- 
benling  corporate  property,  there  must  be  an  affidavit  furniih- 
ing  eompetent  proof  that  there  is  good  reason  to  believe  that 
property  of  the  corporation  has  been  concealed  and  embezzled 
by  anch  corporation;  and  under  a  statute '  notice  of  the  appli- 
cation for  the  warrant  moat  be  served  on  tbs  Attorney-General.' 

g  7^)8.  DlBtrlngM    and    Seqoertrmtlon.  —  Originally,   the 

manner  of  coercing  the  members  of  a  corporation,  in  an  ac- 
tion ageinst  it,  was  by  distraint  of  its  goods  and  chattels,  and 
for  this  parpose  a  writ  of  distraint  was  issued.  This  writ  waa 
aho  issaed  in  aid  of  an  execution  against  the  corporation.* 


-Ajbtioli  IL    Skkvioe  or  Pbookss  oh  CoRPoxATioiif  Qiv- 
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Federal  conrta. 
TSOS.  Statnta  mtut  belollowed  la  or- 

der  to  ^va  jorisdiction. 
WH.  LegisUtur*  jbmj  change  model 

of  serrice. 
TG06.  Bnle  when  thera  ia  no  gonm- 

ingiUtute. 
7600.  Agency  of  penon  on  vhom  pro- 

oeM  wired  moBt  appear  of 

record. 
nor.  Wbether  the  r»tnm  DODoluilvt 

as  to  the  fact  ol  ageni?. 
TSDB.  fiervice  npoa  directors. 


Vpon  Wham  tUnkt  JTatff . 

1     7400.  Serries  upon  officer  after  term 
expirea,  or  after   offioa  le- 
Mgned  or  abandoned* 
7510.  Farther  of  thU  mblect. 

7611.  Berrioa  upon  the  preaident. 

7612.  Berrice  on  manning  aguiL 

7613.  Who  not  managtng  agenta  to 
receive  inch  service. 

7614.  Service  on  general  agent. 
7616.  Service  upon  aecretarj,  or  wto- 

nttrj  and  treaaunr. 
7618,  Bervica  npcn  any  agent  or  uo- 
ptoy«. 


'  H.  T.  Lam  U8S,  ch.  878. 

*  fie  VanatnM,  »  N.  T.  St.  B*-p. 
188. 

*  "After  service  of  writ  of  (Meuli'm 
it  a  decree  agalnit  a  corporation,  the 
nazt  procaaa  is  a  dittringai,  and  after 
that  a  NpuMfroKoH,  vliiab  baiog  once 
awarded,  thtj  can  never  after  oe«w 
aad  pcaj  to  aatw  their  af^xarance, 


as  thej  mlglit  have  done  on  the  dU- 
thngct,  widoh  Imdm  for  that  verjr 
porpoM  to  oompei  tbem  to  appear; 
bat  the  appearing  being  past,  tlia  pro- 
ceea  mnst  go,  becanse  Uie  appearance 
being  only  In  favor  of  liberty,  can  be 
of  no  Mrvica  to  a  eocpsratiao,  which 
oaanot  be  oommittsd."  Baa.  Abr., 
Oorpantioai,  E,  S. 
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Bmiow  BaonoH 

7617.  BerriceonBtatlonagentiofnfl-  7624.  Bervloe  upon  clerk,  book-keep- 

W&7  companiM.  er,  etc. 

7S18.  Bervioe    npon    person    hAving  7526.  Serrice  upon  tr&Teling  agmt. 

property  in  charge.  7626.  What  agent  csn  accept  Mrrice. 

7619.  Berrioe  on  anjr  agent  in  actiona  7627.  Atitbority  to  accept  aervice,  bow 

growing  out  of  the  bnaineM  Bhowo. 

of  hie  agency.  7628.  Berrice  opon  an  officer  who  ia 

7620,  Service  upon  a  railway  Mction  plaintifl  in  the  sniL 

toremui.  162B.  Service  upon  corporate  officer 

7K1.  Service  up^n  atockholdera.  temporarily  within  the  joria- 

7IJ22.  Service  upon  the  cashier  of  •     „„   „  S'^'^ 

l^j^  7630.  Substituted  service  on  another 

7623.  Service  npon  receiver..  <^T  ^a'^    ^^  ""°" 

*^  not  found. 

g  7fl02.  State  Imw  OoTem*  in  Actioiu  in  Federal  Courta. 

Uader  the  Federal  act  of  1792/  it  waa  within  the  power  of  the 
Federal  courts,  by  general  roles,  to  adapt  their  practice  to  the 
exigencies  and  conditions  of  the  times.  But  since  the  pas- 
sage of  the  process  act  of  1S72,*  the  pleadings,  forms,  and 
modes  of  procedure  in  the  Federal  courts  must  conform  to 
the  State  law  and  to  the  practice  of  the  State  courts,  except 
where  Congress  has  legislated  upon  a  particnlar  subject  and 
prescribed  a  rule.  When,  therefore,  a  State  statute  prescribes 
a  particular  mode  of  serving  mesne  process,  that  mode  must 
be  followed;-  and  this  rule  is  said  to  be  especially  exactiug  in 
reference  to  corporations.*  This,  it  is  to  be  obBerved,  is  in 
conformity  with  the  principle  elsewhere  stated,*  that  where  a 
particular  mode  of  serving  process  is  pointed  out  by  statute, 
that  mode  must  be  followed.  By  this  act  of  Congress,  the 
statute  law  of  the  particular  State  within  which  the  Federal 
court  sits,  is  made  the  law  governing  the  practice  of  the  Fed- 
eral  court  in  reference  to  its  process.  The  State  law  becomes 
the  law  of  the  United  States  by  congressional  adoption.  It  is 
the  professed  rule  of  the  Federal  courts  —  often  departed  from 
—to  follow  the  State  courts  in  the  construction  of  their  own 
statutes;  but  here,  it  is  conceived,  the  rule  does  not  in  strict- 

■  1 U.  8.  Stat  879.  ■  Amy  •.  Watertown.  UO  U.  8. 

•  17  V,  B.  Stat.  190;  Ber.  Stab     801. 
U.  S.  914.  *  iW,  a  7608,  8021. 
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ness  apply;  since,  by  thia  congreBsional  adoption,  the  State 
statnte  has  become,  for  the  purposes  of  Federal  practice,  a 
Federal  statute.  NevertbeleBs,  courts  of  the  United  States, 
for  the  sake  of  carrying  out  the  policy  which  Congress  had 
in  view,  of  securing  within  each  State  a  uniform  practice 
in  both  classes  of  courts.  State  and  Federal,  will  defer  to 
the  construction  put  by  the  highest  courts  ol  the  particular 
State  upon  the  construction  of  its  process  act,  whenever  the 
question  arises  in  actions  commenced  in  a  Federal  court.'  lu 
some  respects  it  is  not  possible  to  make  a  literal  application  of 
the  State  process  act  in  the  Federal  courts,  but  the  Federal 
<soart  applies  it  by  as  close  an  analogy  as  its  constitution  per- 
mits. Thus,  where  the  State  statute  provides  for  service  of 
process  against  a  railroad  company  upon  one  of  certain  offi- 
cers, if  such  officer  is  in  thi  cowity,  otherwise  upon  another 
agent,  the  process  of  a  Federal  court  must  be  served  upon 
such  officer  if  within  the  Federal  dittriet.}  The  act  of  Congress 
elsewhere  considered,'  providing  for  the  venu«  of  actions  in 
Federal  courts  where  jurisdiction  otherwise  attaches  under 
the  Constitution  and  the  Judiciary  Act,  confers,  as  we  have 
elsewhere  seen,*  a  pertonal  privilege  upon  the  defendant,  which 
he  may  waive,  and  which  be  does  waive  by  appearing  (md  eon- 
tefting  &e  merita  when  sued  in  a  Federal  district  other  than 
that  of  his  habitation.  When,  therefore,  a  foreign  corporar 
tiou  has,  in  pursuance  of  the  laws  of  the  domestic  State  in 
which  it  does  business,  designated  a  person  upon  whom  pro. 
cess  may  be  served,  this  designation  may  be  extended  to  Fed> 
era],  as  well  as  to  State,  process.  The  corporation  thereby 
consents  to  be  sued  in  the  district  embracing  such  State,  and 
waives  the  exemption  granted  to  it  under  the  act  of  Congress.* 

I  "In  the  cooatmctlcni  of  »  BUte  B,  801,  818;  dtlng  BnrgesB  «.  S«lig- 

■Utnta,  In  a  matter  jmnHj  domestic,  hud,  107  U.  B.  SO. 
Mttiiais,waaIwK)'ifeditrooglrdis-         ■  Uilln  v.  Norfolk  ft  W.  B.  Co.,  41 

poMd  to  give  gnat  weight  to  tbede-  Ped.Bep.431. 
aOoBM  ct  the  hlgheet  trlbniua  of  the         ■  Pott,  i  78S4,  d  $t^ 
Bute."    Amr  v.  Watertown,  ISO  V.         *  FoH,  f  7664. 

•  Omr  «.  QnickBUTer  Min.  Co.,  SI  Fed.  Bep.  m 
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8  TffOS.  statute  mnirt  be  Followed  in  Order  to  Olve  jrnrl»> 
diction. — Where  a  particalar  method  of  service  of  process 
upon  corporatioDfl  is  pointed  oat  by  statute,  that  method  must 
be  followed;  and  where  the  statute  designates  the  officer  or 
agent  upon  whom  process  is  to  be  served,  it  must  be  served 
upon  that  officer  or  agent,  in  order  to  give  jurisdiction.*  8tat> 
ntes  of  this  kind  are  not  regarded  as  directory,  but  as  mandO' 
tory  tmd  exdueive;  hence  where  a  statute  prescribes  the  method 
of  service,  a  method  not  included  therein  will  not  be  good, 
although  it  might  have  been  good  at  common  law.  Thus,  if 
the  statute  designates  certain  officers  or  agents  upon  whom 
writs  may  be  served,  a  service  upon  another  agent,'  or  even 
upon  a  person  in  possession  of  the  property  of  the  corporation 
songht  to  be  affected  by  the  suit,*  will  not  give  jurisdiction. 
Whera  there  are  two  ttatutes,  one  directing  the  mode  of  service 
generally,  and  the  other,  using  the  word  "may,"  and  provid- 
ing how  service  may  be  made  in  the  special  case,  the  speciiJ 
statute,  not  being  in  terms  exclusive  —  for  here  "  may"  is  not 
to  be  read  "must" — does  not  exclude  the  mode  of  service 


*  Araj  •:  WalertowQ,  130  V.  8. 
SOI,  316;  Vfvil  w.  Greene  Coonty,  69 
Ho.  2S1;  Ohambera  «.  Xiog  duv 
HsDufactory,  16  Kan.  270;  Kennedy 
«.  Hibernia  Ac  Soc,  38  Cat.  151; 
Aiken  *.  QoarU  Bock  Ac  Co.,  6  Oal. 
1S6;  O'Brien  t>.  BhMw'a  Flat  d^.  Oo., 
10  OaL  343;  Reddington  v.  Uaripoia 
Ac.  Co.,  19  Hun  (N,  Y.),  405 ;  Clierry 
V.  North  &  8oath  R.  Co.,  69  Oa.  446; 
nnion  Fac.  B.  Co.  «.  Hilier,  87  IlL 
46;  Lake  Shore  Ac.  B.  Co.  v.  Hunt, 
38  Mich.  469;  Great  West.  Min.  Co. 
V.  Woodmas  Ac.  Co.,  12  Colo.  46; 
t.  e.  13  Am.  SU  Bep.  204;  20  Fac 
Rep.  771 ;  Foster*.  Hammond,  37  Wis. 
186,  187;  Helms  «w  Chadbourne,  46 
Wis.  60;  Watertown  *.  Bobinson,  69 
Wis.  230;  •.  e.,  on  former  trial,  50  Wis. 
518;  17  N.  W.  Rep.  H2;  CasKroTC  v. 
Tebo  Ac  R.  Oo.,  H  Ho.  495:  Hefael  •■ 
Amasoa  Ins.  Co.,  SS  Uioh.  400 ;  Hart- 
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ford  Fire  Ins.  Oo,  «,  Owen,  90  Uicb. 
441 ;  Merrill  v.  Montgamerjr,  2B  Mioh. 
73 ;  American  Express  Co,  v,  Conaiit> 
46  Mich.  642;  Southern  Ex.  Co.  v. 
Craft,  43  Mise.  603;  Kibbe  «.  Benson, 
17  Wall.  (U.  8.)  624;  Alexandria  «. 
Fairfax,  96  U.  B.  774;  SetUemler  v. 
Bollivan,  97  TJ.  S.  444 ;  Evans  v.  Dab- 
UnAc.  R.  Co.,  14  Meefl.A  W.  142; 
Walton  «,  nniversal  Salrage  Co.,  U 
Uees.  A  W.  438 ;  Brrdoli  •,  Wolf,  Car- 
penter Ac  Co.,  32  Iowa,  509;  Hoea 
r.  Atlantic  Ac  R.  Co,,  64  Ho.  661; 
Lehigh  Valley  Ins,  Co.  e.  Fuller,  81 
Pa,  St.  308;  Congar  «.  Galena  Ac  R. 
Co,,  17  Wis.  477, 486. 

■  Southern  Ex.  Co.  «.  Craft,  43 
Miss,  508. 

*  Aiken  •.  Qoarti  Bock  Ac,  Co.,  6 
Oal,  186;  O'Brien  v.  Bhaw'l  Fiat  Ac 
Oa.,10  0aLS48. 
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pointed  oat  by  the  general  statute.*  The  provision  in  a  par- 
tieolar  statute  directing  the  manner  in  which  process  ie  to  be 
served  upon  the  corporation  is  not  snperssded  hy  a  general 
law  providing  a  dififereut  mode  of  service  npon  similar  cor- 
porationa;  for  geturalia  tpeeiaUbua  non  dtrogaoL* 

S  75(M.  Iierlslatore  may  Cbanffe  Modes  of  Service. — The 

tegislatore  may/  and  the  legislatures  of  the  States  constantly 
do,*  change  the  modes  of  serving  process  upon  corporations; 
and  this  is  no  violation  of  tite  vested  rightt  of  the  corporation, 
and  no  impairment  of  the  obligation  of  the  contract  betveen 
it  and  the  State  snbaistiug  in  its  charter,  but  is  a  matter 
nlatiog  to  the  remedy  merely. 

%  7B05.  Bole  irbere  there  Is  Ko  Goveminir  Statute.  — 
If  there  ia  no  governing  statute,  then,  under  the  principles  of 
the  common  lav,  as  elsewhere  explained,'  the  service  must,  in 
order  to  bind  the  corporation,  be  made  upon  an  o^er  or  agerU 
Bostuning  each  a  relation  to  it  as  to  be  eapahU  of  receiving 
notice  for  it  in  respect  of  the  matter  of  the  suit.*  At  common 
law  this  officer  was  the  head  o£ieer  of  the  corporation, —  in  the 
case  of  a  mnnicipal  corporation,  the  mayor}  But  a  sound 
modern  view  ia  that  where  the  corporation  is  one  engaged  in 
trade  or  bnsiness,  service  may  be  made  upon  the  officer  or 
agent  whose  duty  it  is,  either  in  his  official  capacity  or  by 
virtue  of  his  employment,  to  communicate  the  fact  of  such 
service  to  the  governing  body  of  the  corporation/  and  that 
such  an  officer  may  be  its  teeretary,'  who,  as  already  seen,  is 
ite  organ  of  oommuuication  with  the  outside  world."* 

*  State  V.  Humibsl  See.  B.  Oo.,  SI  Americaii  Telegrftirii  Ao.  Co.,  66  Hub 
lb>.G32.  (N.  YO.  480;  f.  e.  81  H.  Y.  St.  Bap. 

■  Stabler  «.  Alexandria,  41  Fed.      4«5;  10  N.  Y.  Bnpp.  ISS. 
Bep.490.  MllddPno.116;  P«opIe •. 0&in>, 

*  new  Albmy  An.  B.  Oo.  v.  Me-     Will.  164. 

Ratnant,  11  Ind.  613.  ■  Dock  v.  Eluebetfatown  Ac.  Kul 

*  Fee  V.  Big  Snd  Ina  Od.,  U  Co.,  S4  H.  7.  L.  SU. 
ObloSt.66S.  *HeltwlI*.  Obioa«oAc.B.Oo.,n 

*  AnU,  «  Sl»,  at  M7.  Mo.  815,  817. 

*  StnTterant  v.  Mamnkm  Ao.  B.  ■■  A.nla,  4  S196. 
Oe.,  U  Wis.  O.   OMBure  BamU  «. 
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%  7506.  Affency  of  Person  on  Whom  ProcesB  Serred  must 
Appear  of  Record.  —  That  the  peraoa  on  whom  the  process 
was  served  sustains  sach  a  relation  to  the  corporation  as  to 
affect  it  with  notice,  under  the  principles  of  the  preceding  sec- 
tion, must  in  some  way  appear  of  record.'  la  some  jurlsdic- 
tions  it  ia  error  to  render  a  jvdgment  by  default,  without  proof 
being  made  to  the  court  that  the  person  upon  whom  the  ser- 
vice  was  made  sustains  the  relation  to  the  corporation  indi- 
cated ahove.*  Thus,  although  the  process  is  returned  as  having 
been  served  upon  the  president  of  the  corporation,  it  is  neces- 
sary that  proof  of  his  official  character  should  be  made  to  the 
court,  to  support  a  judgment  by  default,  and  the  sherifiTs  re- 
turn alone  does  not  prove  that  fact.*  So,  an  acceptance  of 
service  by  the  teerttary  of  a  corporation  is  not  of  itself  suffi- 
cient evidence  that  he  bears  such  a  relation  to  the  corporation 
as  will  make  the  service  effectual  to  give  jnrisdiction  against 
the  corporation,  although  the  governing  statute  permits  the 
service  to  be  made  upon  the  secretary  of  a  corporation.  "  That 
he  was  the  secretary  must  be  shown."*  This  is  analogous  to 
the  general  rule  that  agency  cannot  be  proved  by  the  mere 
unsworn  declarations  of  the  agents.*  But  where  the  judgment 
entry  contains  the  recital  that  service  was  proven  to  the  satis- 
faction of  the  court,  this  must  be  construed,  in  favor  of  the 
judgment,  to  mean  that  evidence  was  introduced  tending  to 
■how  that  the  person  accepting  service  was  the  secretary  of  the 
company,  as  he  describes  himself.' 

1  BtnTtevant  f .  UilmnkM  fto.  B.  *  AnU,  f  4SS0. 

Oo.,  11  Wii.  ei.  *  Talladega  Ins.  Oo.  g.  Woodward, 

■  Bank  «.  Walker,  Hinor  (AU.).  *t  Ala.  287.  The  nune  practice  ob- 
891 ;  LfOD  «.  Lorant,  8  Ala.  161 ;  We-  taint  in  Looiaiaoa,  where  the  oorpc^ 
tompka  Sec  R.  Oo.  v.  Cole,  6  Ala.  866 ;  ration  defendant  can  appear  specially 
Talladega  Ins.  Oo.  «.  HcOnllongh,  43  for  the  purpose  of  objecting  to  the 
Ala.  667 ;  Oxford  Iron  Co.  g.  Spradlej,  mode  of  eervioe,  absord  m  thli  maj 

43  Ala.  24;   Talladega   Ini.    Oo.  •.  eeem.     See  Odlier  •.  Morffta't  B. 
Woodward,  44  Ala.  2S7.  Co.,  41  La.  An.  37;  (.  e.  S  Sonth. 

■  Wetompka  Ac.  B.  Co.  «.  Ode,  S  Bep.  537.  In  this  case  a  domeatic 
Ala.  666.  railroad  company  was  aUowed  to  trifle 

*  Talladega  Ins.  Co.  «.  Woodward,      with  jaetice  by  coming  into  court  for 

44  Ala.  SSI.  See  also  Hel>el  «.  Am^      the  purpose  of  showing  that  the  pet^ 
wa  Ins.  Oo.,  S3  Mich.  40Q,  ton  oa  whom  process  against  it  had 
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S  7A07.  Whether  the  Betuni  OoncImlTe  M  to  the  Fact  of 
Agency.  —  This  leads  ub  to  the  inqair^  whether  the  retura  of 
the  sheriff,  or  other  officer  executing  the  proceBB,  is  conclusiTe 
upon  the  qaestion  whether  tiie  person  upon  whom  it  was 
served  snatained  the  relation  to  the  corporation  required  by 
the  Btatate,  or  by  the  principles  of  the  common  law,  aa  stated 
in  a  precediug  section.'  It  is  a  general  priooiple  of  law  that 
the  return,  by  an  officer  competent  to  Berre  and  return  a  writ 
of  summons,  of  the  fact  and  mode  of  service,  if  in  due  form 
of  law,  ii  eonelusivt  upon  the  parties  to  the  record,  in  all  pro- 
ceedings,  except  tn  on  action  againat  the  officer  for  a  falte  retvm.' 
This  is  in  conformity  with  the  more  general  rule  of  common 
law  that  the  return  of  the  officer  upon  any  proees$  in  a  case 
is  conclusive  on  the  parties  to  the  suit,  and  can  only  be  im- 
peached in  au  action  against  the  sheriff  for  a  false  return.* 


Iieen  nrrod  wu  not  In  fact  its  ttert- 
lory,  ma  tbe  sheriff  hkd  retamed. 
Compue  Jacob!  0.  Sartoriiu,  3  1*. 
An.&.  The  trna  rale  onght  to  ba Uut 
U  a  defendant  whose  residenoe  is 
within  the  inriadiction  cornea  into 
caatt  to  make  inch  an  objection,  he 
oomea  lor  all  porpooei;  and  many 
eoDrta  ■>  hold. 

>  AitU,  i  6196,  tt  Hf. 

•  HalloweU  t^  Page,  M  SIo.  690; 
Ddinger  «.  Higgina,  26  Ho.  180;  Mc- 
Donald «.  LNwright,  SI  Uo.  SB;  f  e. 
Tt  Am.  Dec  631 ;  BoeYea  v.  Beerea, 
8SH0.S8;  Btewarte. Stringer,  41  Ho. 
4W;  t.  «.  07  Am.  Dec  778;  Jeffriea*. 
Wright,  51  Ho.  S16;  Fhillipe*.£TanB, 
M  Ho.  17;  Anthony  «.  Bartholow,  60 
H0.IB6;  Hadiaoa Go. Bank  V. Soman, 
70  Ho.  887;  Heftth  «.  MiMonri  iea.  B. 
Co.,  83  Ho.  617,  628. 

■  ^iU<,fS363,p,2126,note8;Dalt. 
180,191;  Bol.Abr.,Betnin,0.;  Wat- 
mi  on  Sheriffa,  72;  Enowl«a  «.  Lord, 
4  WbwL  (Pa.)  600;  t.  e.  84  Am,  Dec, 
05;  IHller  v.  Boberta,  IS  Berg.  A  B. 
<Pft.)aO;i.e.l6Am.Dec.S78:  Menu 
a.  Qamman,  8  Whart.  (Fa.)  160;  «.  0. 


84  Am.  Dec  646 ;  Blithe  v.  mchaids, 
10  Berg.  A  R.  (Fa.)  261 ;  j.  c  IS  Am. 
Dec  672  [tciTtfantu);  Dennj  «.  Wil- 
lard,  11  Pick.  tHais.)  610 ;  *.  e.  22  Am. 
Dec.  880.  In  like  manner,  a  iheriff'e 
retnm  ia  ooneluriM  vpon  txtevtion 
enditon,  in  a  oonteat  between  them 
aa  to  the  right  <A  priority.  Flick  v. 
TroxeeIl,7WattaAB.(Fa.}6B.  Aato 
the  natore  ol  the  OTidenea  afforded 
bj  a  aheriS'a  Tetnm,  see  Mitchell  v. 
Lipe,  8  Yei^.  (Teon.)  170 ;  1.  e.  20  Am. 
Dec  116;  Palmer  a.  Clarke,  S  Dev. 
L.  (N.  0.)  S54 ;  *.  c.  21  Am.  Dec  340; 
Bterena  e.  Brown,  8  Vt,  420;  «.  c  23 
Am.  Dec  215;  Blttor  a.  Soannell,  11 
Oal.  2SS,  248;  1.  c  70  Am,  Dec  776; 
Bogen  tk  C<Bwood,  1  Swan  (Tenn.), 
142, 148;  1,  e.  66  Am.  Dec  720;  Lea 
«.  HazweU,  1  Head  (Tenn.},  865,  SCO; 
Green*.  Lanier,  6  Heiak.  (TeQn.)eT8; 
Wbitaker  «.  Bnmner,  7  Pick.  (Uaaa.) 
661;  •.«.  IB  Am.  Dec.  208.  In  a  loit 
tn  equity  to  enioin  a  judffwuiU  of  low, 
the  plftintiff  may  ahow  ttiat  he  bad 
BO  notice  ol  the  action,  where  to  do 
■o  does  not  necenaiilj  oontradlct  the 
aheriS'i  retnni,— »  where  he  ahowi 


^an/GoC^lc 


4  Thomp.  Corp.  g  7507.J    actions  bt  and  aoainst. 

This  geoeral  rule  is  applicabls  in  the  ease  of  serrice  apon  cor- 
porations, as  well  as  upon  natural  persons.  "  In  aome  States 
a  departnre  from  this  rule  has  been  recognized  in  its  applica* 
tioQ  to  corporations,  Then  the  service  of  process  therein  is 


that  he  wm  absent  from  borne  at  the 
tioM  Uis  proceaa  was  Mrved  by  Imt- 
ing  a  oopy  at  bis  reaideoce.  Jooet «. 
Commercial  Bank,  6  Hov.  (Min.)  4S; 
•.<i.36AiD.I>ec.419.  That  tbe  sher- 
iff ia  estopped  from  contradioting  hia 
own  return,  — sea  B<n»m  Ooonty  «l 
Lowf7,  9  Mo.  23;  t.  «,  43  Am.  Dec, 
(S2;  Stats  •.  Bollino,  18  Ho.  179, 182; 
H'Glellaod  *.  BlingluB,  7  Watta  A  8. 
(Pa.}lS4;«.e.42A[n.Dec.2^  Com* 
pare  Arnold  *,  Brown,  24  Pick.CHass. ) 
89;  t.  e,  3S  Am,  Dec.  296,  — nhera  it 
waa  held  that  an  attaching  officer  ia 
aot  estopped  &om  showing  that  the 
propcartj  eeiced  by  him  did  not  belong 
to  the  defendants.  And  it  hte  been 
held  that  a  sheritFa  return  cannot  be 
contradicted,  even  in  a  proceeding  bf 
motion  againat  him  and  his  aaretiea 
to  compel  them  to  pay  the  amoant  of 
«  jndgment,  with  dumagea,  for  not 
levying  on  certain  property,  the  aher- 
iff  having  made  a  return  of  nvBa  bona 
on  the  writ  of  the  moving  party,  and 
levied  npon  and  sold  the  property  of 
the  same  defendant  on  other  wrlta. 
Eger7«.Bacbanan,6Cia.fi3.  In  like 
manner,  a  aheriCPa  return  of  the  dae 
execntionotajim/actat  ia  concluaiTe 
evidenoe  in  his  favi^,  on  a  moticm 
to  amerce  him.  Bank  s.  Domigan,  12 
Ohio,  220 ;  «.  e.  40  Am.  Dec.  476.  It 
■a  laid  down  as  nndoabted  law  that 
each  a  return  ia  admiseiUe  eridenoe 
in  the  officer's  favor,  as  alao  to  affect 
the  righta  of  third  penona.  Oyfltml 
«.  Woodgate,  II  Eaat,  207;  Hatba- 
war  •.  Goodrich,  5  Vt.  66;  Stanton 
«L  HodgM, «  Vt.  84;  Barrett  *.  Oopa- 
lawl,iaVt.S7;  «. a. 44  Am. Dee. 383, 
Botastotfae  ri^Ua  ot  third 
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it  ia  prinia  faett  evidence  only,  fio,  K 
haa  been  held  that  a  sherifTa  retmn 
on  an  execution  ia  prinui  /aeU  evi- 
dence in  his  lavor,  in  an  action  to 
recover  the  price  of  the  land  sold 
thereonder.  Hand«.Qrant,5Bmedea 
A  U.  (UiBB.)  608;  i. «.  43  Am.  De& 
62S.  So,  his  return  ia  evidence  in  bis 
favor  in  an  action  by  him  against  the 
purchaser  at  a  sale  made  by  him  to 
noover  the  price  bid  (or  the  land. 
Nichol  *.  Ridley,  6  Yerg.  <Tena.)  fiS; 
s.  e.  28  Am.  Dec.  254.  So,  an  offlcer'a 
return  on  an  attachment  ia  prima  facU 
«Tid«noe  in  hia  favcv  in  aa  action  by 
him  to  recover  the  attached  property. 
NichoU  a.  Patten,  18  He.  £31 ;  «.  e.  SS 
Am.  Dec  713.  But  in  theae  and  othw 
caees  it  ia  ruled  that  the  return  of  an 
officer,  where  he  ia  a  party,  ia  only 
prima  facie  evidence  (Broce  v.  Holdea, 
SI  Pick.  (Uass.)  187;  Bias  tr.  Badger, 
6  N.  H.  393),  and  this  ia  obrionsly  the 
sound  view.  The  general  and  sound 
Tiew  ia  that,  as  Iwtween  the  parties 
to  the  suit  and  those  claiming  under 
them  as  priviea,  and  all  others  whose 
rights  and  liabilities  are  dependent 
npon  the  suit,  the  return  is  conclu- 
sive; but  sa  to  third  sersons,  whose 
intoreeti,  though  not  connected  with 
the  anit,  may  be  aflected  by  the  pro- 
oeedinga  of  the  eheriff,  and  aa  to  col- 
lateral facta  or  maUera  not  necessary 
to  be  returned,  it  ia  at  moet  prrma 
facU  tviAenet.  Ohadbourna  v.  Bum- 
nw,  16  N.  H.  129 ;  t.  c  41  Am.  Deo. 
720.  See  also  Hutdiina  «.  Johnson, 
12  Oonn.  876;  ••  e.  80  Am.  Dee.  622. 
On  the  other  hand,  there  Is  jadlrial 
antboHty  In  aupport  of  the  view  that 
Us  retom  ia  eoneltuiM  on  th*  porMis 
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permitted  by  law  to  be  made  npoo  a  designated  agent  of  the 
corporation.  It  hae  been  held  that,  however  concluaive  the 
return  of  service  should  be  regarded  as  to  the  time,  place,  and 
manner  thereof,  it  should  be  treated  as  on^  prima  JaeU  evidence 
of  the  ftut  of  offmey."^ 

S  70OS.  SoTTice  upon  Dlrecton. — The  board  of  directors, 
Bometimes  called  the  board  of  trastees,  are  the  managing  bodif  of 
everjr  private  corporation,  except  in  rare  and  peculiar  schemes 


to  Ui«  raowd,  «vtn  wbcn  eoSateranj/ 
nUad  in  qneation.  Doe  *.  logorsoll, 
U  Smedea  &  H.  (Hin.)  249;  *.  e.  49 
Am.  Dec  B7,  per  Shukey,  C.  J,  Th« 
■heiiipB  return  in  aa  ution  of  e}ecb- 
meat  is  only  prima  faei*  evidence  of 
jowBwion  bj  defendant,  etc  Oooper 
«.  Smith,  9  Serg.  &  B,  (Pa.)  26;  «.  e, 
11  Am.  Deo.  ess.  Omladons  In  «  sher- 
iff's letnm  cannot  be  sapplied  by  ax- 
tiinmc  evidence,  but  maj  be  cored 
bj  an  ametubiunt  under  order  of  the 
eonrt.  fUrfieldiuFune,23He.49e; 
>.  e.  41  Am.  Bwx  357.  As  to  the 
•meDdments  of  the  returns  npon 
writs,  see  Halone  *.  Samuel,  3  A.  K, 
Mareh.  (Ky.)  3M;  i.  e.  13  Am.  Dec. 
172;  also  elaborate  note,  13  Am.  Dec. 
ITS-lSl :  also  Freeman  •.  Paul,  3  He. 
360;  •.  0.  14  Am.  Dec.  237;  Crocker 
«.  llanD,8Uo.  472;  •.  e.  2S  Am.  Deo. 
084;  Barnard  *.  BUvena,  2  Aik.  (Vt.) 
429;  (.  e.  16  Am.  Dec  733;  HefOin  *. 
McMinn,  2  Stew.  (Ala.)  492;  «.  e.  20 
Am.  Dec  68;  Dewar  v.  Bpence,  2 
Whut.  (Fa.)  2U;  <■  e.  30  Am.  Dec 
S41  (denying  amendment  vhich  rea- 
der! subaeqnent  proceeding  void); 
Berry  «.  Griath,  2  Harr.  &  Q.  (Md.) 
337 ;  «.  c  18  Am.  Dec  BOB. 

*  Martin,  Com.,  in  Heath  s.  Uia- 
■Dori  Ac  R,  Co.,  83  He  617,  624. 
Oompare  State  s.  O'H  eill,  4  Uo.  App. 
m,  where  it  ■■  sidd  thi^  the  return 
of  the  aheriff  is  eonclumw  at  to  lA« 
efieial  character  ^  Ou  penvn  ttrved; 


sod  Bee  WBIametto  Falls  Ac  Ooi  •. 
Williami,  1  Or.  112.  Bo,  in  lUinoii, 
the  retoni  of  the  officer  as  to  the  fact 
o(  the  agency  of  the  person  npon 
whom  he  has  served  the  process  Is 
not  conclusive  of  his  agency,  but  the 
question  whether  he  was  the  agent  of 
the  defendant  or  not  may  be  contested 
onder  a  flea  in  abaiement;  though  it 
is  tDoivMi  by  pleading  to  the  merits. 
Hinersl  Point  B.  Co.  «.  Keep,  22  UL 
9;  I.  e.  74  Am.  Dec  124.  This  seems 
to  be  in  oontorniity  with  an  excep- 
tional rule  in  that  Btate  that  a  sher- 
iff's return  of  original  process  is  only 
frima  /act*  evidence  of  the  truth  of 
the  matters  therein  recited,  and  mi^ 
be  pat  in  Isnae  by  a  plea  in  abate- 
ment. Bibert  c  Thorp,  77  111.  46. 
Bee  also  Brown  «.  Brown,  69  III.  816, 
U7.  So,  in  Alabama,  as  already  seen 
(ante,  k  7506),  in  order  to  support  a 
judgment  by  default  against  a  corpo- 
ntioD,  it  is  neceaasry  that  it  should  be 
proved  to  the  oonrt,  otherwise  thaa 
by  the  sheriff's  return  or  the  clerk's 
statement,  that  the  person  upcnt 
whom  the  summons  and  complaint 
wwe  served  occupied  such  a  relation 
to  the  defendant  that  service  upon 
bim  would  affect  the  company  with 
legal  notice,  and  give  the  court  juris- 
diction. Southern  Ex.  Co.  «.Cmto11, 
42  Ala.  437 ;  Oxford  Iron  Co. «.  Sprsd- 
ley,  42  Ala.  24;  Tallad<«a  Ins.  Ok  «. 
UcCuUough,  42  Ala.  667. 
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of  incorporation.  They  wield  this  power  for  all  purposes  oon- 
nected  with  its  bnsinesa.*  In  the  absence  of  any  statute,  thej 
are  therefore  the  primary  persons  upon  whom  process  against 
the  corporation  is  to  be  served.  But  service  upon  them  will, 
in  strictness,  be  good  only  where  they,  or  a  quorum  of  them, 
are  assembled  and  sitting  aa  a  board;  for  as  already  seen,  their 
agency  is  n  joint  agency,  and  single  directors,  unless  otherwise 
acting  as  agents  of  the  corporation,  do  not  sustain  such  a  rela- 
tion to  it  as  to  affect  it  with  notice.*  To  obviate  the  effect  of 
this  principle,  and  to  facilitate  the  service  of  process  upon 
corporations,  statutes  have  heen  enacted  in  some  States  per- 
mitting such  service  upon  ^dividual  directors.*  Under  such 
statutes  the  question  has  sometimes  arisen  as  to  whether  ser- 
vice could  be  made  upon  the  directors  in  case  of  the  cor- 
poration becoming  defunct,  or  in  case  of  their  raignaUon  or 
abdication.  In  case  of  a  defunct  corporation,  service  upon  the 
last  board  of  directors  has  been  held  sufficient  under  such  a 
statute,*  to  give  the  court  jurisdiction.* 


*  AnU.  4  3867,  et  uq. 

>  AnU,i3B0R.  Bat  see  onU,  f  5220, 
etMeg,  See, fora Btatementot this prin- 
dpla,  Bock  p,  Elizabeth  tows  &teua 
Han.  Co.,  84  N.  J.  L.  812,  817, 

*  Under  «  aUtnte  ot  this  kind  (N. 
0.  Bev.  Code,  ch.  26,  4  24),  it  wm 
held  that  the  director  upon  whom 
procesB  ahoold  be  served  must  be  one 
of  the  eleven  of  the  principal  direct* 
mn  of  a  particnlsr  bank,  and  not  a  di- 
rector appointed  by  the  aathoritiea  of 
tiie  bank  for  the  management  of  its 
braiteha  or  agencies.  Webb  «.  Bank 
of  Gape  Fear,  6  Jonea  L.  <N.  0.)  288. 
Under  a  eimilar  gtatnte  in  Hatyland, 
eervioe  upon  too  direelon  wae  enough, 
although  the  fact  of  the  service  had 
never  been  communicated  by  them  to 
the  other  officera  of  the  corporation. 
Bo;d  «.  Obesapeake  Ac.  Oo.,  17  Md. 
ie6;<.e.  79  Am.  Dec.  646. 

*  Swan  &  Or.  (Ohio)  BUt.  36S. 


■  Warner  «.  Oallender,  20  Ohio  8t 
190.  Under  a  similar  statute  (N.  Y. 
Code  Civ.  Froc.,  4  431),  service  could 
be  had  upon  a  director,  althoogh  the 
directors  had  passed  a  reBolntion  dis- 
tributing all  the  property  of  the  cor- 
porstiOD  to  the  stockboldera,  vho 
surrendered  their  stock,  and  where, 
althoi^h  the  directors  did  not  form- 
ally resign,  the  president  declared,  at 
the  close  of  the  meeting,  that  there 
were  no  longer  any  directors  or  stock- 
holders, and  that  "  we  have  forever 
dissolved."  Oamagfaan  «,  Exporters' 
Ac.  Oil  Co.,  11  N.  Y.  Bupp.  172;  ».  o. 
32  H.  Y.  St.  Bep.  1117.  In  an  old 
case,  the  court  seemingly  proceeding 
under  a  statute  (2  Bev.  Stat.  N.  Y. 
468,  i  6),  permitted  a  rule  to  be  en- 
tered that  service  of  summons  on  one 
of  the  tnuUe»  of  a  church  should  be 
deemed  sufficient.  Tom  v.  First  Soci- 
ety Ac.,  le  Wend.  (N.  Y.)  S6. 
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S  7509.  SerTl««  upon  Officer  after  Term  Bzplres  or 
after  Office  Beetled  or  Abandoned.  —  This  brings  Ufl  to 
the  analogous  question,  under  what  circumstancea  the  agency 
or  official  relation  of  the  person  upon  whom  process  ia  served 
is  deemed  to  have  expired,  so  that  the  service  will  not  affect 
the  corporation  with  notice  and  give  the  court  jurisdiction. 
Upon  this  subject  it  has  been  held,  by  the  highest  judicial 
authority,  that  where  the  statute  prescribes  a  particular  officer 
of  a  corporation,  upon  whom  service  of  process  against  it  is 
to  be  made,  the  service  must  be  made  upon  that  officer,  and 
can  be  made  upon  no  other; '  so  that,  if  that  officer  resigiu  or 
othtrarUe  vacate*  Aw  office,  a  service  made  thereafter  upon  him 
will  not  be  effectual  to  give  jurisdiction,  unless  there  is  a 
statute  continuing  his  functions  until  his  successor  is  ap- 
pointed. When,  therefore,  the  governing  statute  provided  for 
service  upon  the  mayor  and  dty  derk  of  a  municipal  corpora- 
tion, and,  prior  to  the  service,  the  mayor  bad  duly  resigned 
bis  office'  and  his  successor  bad  not  been  elected  or  ap- 
pointed, it  was  held  that  a  service  upon  him,  in  an  action  in 
a  court  of  the  United  States,  the  marshal  designating  him  in 
his  return  as  "the  last  mayor  of  said  city,"  was  not  such  a 
service  aa  would  support  jurisdiction.'  But  this  principle  has 
no  application  where  the  officer,  although  he  may  have  ten- 
dered his  resignation,  and  although  it  may  have  been  accepted 
by  the  proper  authority,  continues  in  office,  under  the  gov- 
erning statute,  until  his  successor  is  appointed  or  chosen  and 
qualified.  In  snch  a  case,  where  the  officer  resigned,  for  the 
purpose  of  preventing  the  performance  of  the  duties  of  his 
office,  in  favor  of  a  creditor  of  the  corporation,  it  was  said  that 

■  J»U,  4  7(i03 ;  jKMt,  i  8021.  ■  Amy  v.  Watortown,  130  V.  8. 30L 

*  The  innde  biatarj  of  the  litfg»-  See  kIbo  Watertown  «.  BobimoD,  M 

tion  agmiiiBt  the  dty  of  Watertown,  Wis.  filS;  i.  e.  on  enbaeqnemt  appeal, 

WiaoonBiii,  on  ita  municipal  bonde,  66  Wis.  280.     Oompara  Wcrta  *.  Wa- 

makea  it  absolntelr  dear  that  the  tolown,  14  Fed.  Bep.  634.    Itshoold 

rangnation  was  made  bx  the  porpoae  seem  that  in  each  a  case  a  serrloe  ta 

of  preventing  any  lawful  serrice  of  the  penoo  vho  oed  aa  mayor,  In  th« 

proceas  being  had  upon  the  dtj  in  particular  caaa  the  prcaldent  of  the 

actions  to  enforce  its  obligationa.  common  conndl,  would  be  eaffident. 
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"where  a  person,  being  in  an  office,  Beeks  to  prevent  the  per- 
formance of  its  duties  to  a  creditor  of  the  town,  by  a  hasty 
resignation,  he  must  see  that  he  resigna  not  only  de/aeto,  but 
de  jure;  that  he  resigns  his  office  not  only,  bat  that  a  gnccesBor 
is  appointed.  An  attempt  to  create  a  vacancy  at  a  time  when 
sDch  action  is  fatal  to  the  creditor,  will  not  be  helped  out  by 
the  aid  of  the  conrts."*  Again,  it  is  a  j>rinciple  of  the  com- 
mon law  where  not  modified  by  statute  or  by  the  course  ot 
decision  in  particular  States,  that  eivH  ogieen  cannot  abandon 
their  offices,  by  making  a  resignation  at  their  own  mere  pleas- 
ure, but  tliat  they  remain  in  office  until  their  resignations  are 
oeccpfed  by  the  proper  authority.* 

%  7010.  Farther  of  Thl«  Saliject. —  So  strong  Is  the  ten- 
dency of  the  law  against  admitting  an  interregnum,  bo  to 
speak,  in  a  puhUe  office,  that  it  has  even  been  held,  under  a 


*  Bwlger*.iroitedStatM.981T.a. 
599,604. 

*  This  propoflition,  with  th*  U17 
nexed  anthoritiu,  was  tbua  stated 
and  explaioed  byHr.  Jiiatica  Brad- 
ley: "Aa  civil  officers  are  appointed 
for  the  pnrpoBe  of  exercising  the  fnao- 
ttooB  and  carrTing  on  the  operfltiona 
of  goTemment,  and  maintainiag  pub- 
lic order,  a  political  organization 
would  seem  to  be  imperfect  which 
shoald  allow  the  depoaitariea  of  its 
power  to  throw  off  their  reeponalbil- 
iUes  at  their  own  pleasnre.  This  cer- 
tftinlj  was  not  the  doctrine  of  the 
common  law.  In  England  a  person 
elected  to  a  municipal  office  was 
obliged  to  accept  it  and  perform  its 
dntlefl,  and  he  sal^ectad  himself  to  a 
penalty  by  refusal.  An  office  was  re- 
garded aa  a  burden  which  the  ap- 
pointee was  bound,  In  the  interest  of 
the  community  and  of  good  govern- 
ment, to  bear.  And  from  this  it  fol- 
lowed of  coarse  that,  after  an  office 
was  conferred  and  assumed,  it  could 
not  be  laid  down  without  the  consent 


of  the  appointing  power.  This  was 
required  in  order  that  the  public  in- 
terests might  suffer  no  inconvenience 
for  the  want  of  pnblic  servants  to  exe- 
cute the  laws.  Bee  1  Kyd  Corp.,  ch. 
3,  i  4;  Willcock  Corp.,  pp.  129,  238, 
239 ;  Grant  Corp. ,  pp.  221,  223,  268 ;  1 
Dillon  ilan.  Corp.,  i  163;  Bex  •. 
Bower,  1  Bam.  &  Cress.  685;  Bex  *. 
Burder,  4  T.  R.  778 ;  Rez  «.  Lone,  2 
Strange,  920;  Rex  «,  Jones,  2  Strange, 
1146;  Holce  «.  Henderson,  4  Dev.  L. 
(N.  C.)  1;  I.  e.  25  Am.  Dec.  677;  Van 
Orsdall p.  Haxaixl,  3  Hill  (N.  Y.),  24.H; 
State  V.  Ferguson,  31  H.  J.  L.  107. 
This  acceptance  may  be  manifested 
either  by  a  formal  declaration,  or  by 
the  appointment  of  a  successor.  '  To 
complete  a  resignation,'  says  Mr. 
Willcoch,  'it  is  necessary  tliat  the 
corporalioa  rosnirest  their  acceptance 
of  tiie  offer  to  resiiju,  which  may  be 
done  by  an  entry  in  tue  public  boobs, 
or  electing  another  person  to  fill  the 
place,  treating  it  aa  vacant.'  Will- 
cock  Corp.  239."  Edwards  v.  United 
BUtes,  103  U.  S.  471,  473. 
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oonstitatioDal  proTiaion  that  towusliip  officers  shall  bold  their 
offices  one  year  from  their  election,  and  until  their  aacces- 
BOTs  are  qaalified,  without  saying  anything  about  reaidence  or 
non-reeidence,  that  process  against  a  township  may  be  eerved 
upon  its  treasurer,  although  he  haa  in  a  sense  vacated  his 
office  without  resigning  it,  by  removing  into  another  townahip} 
60,  also,  where  the  president  of  a  corporation  remoTed  from 
the  county  where  its  place  of  business  was,  and,  at  a  meeting 
of  ita  board  of  directors,  another  peraon  was  elected  president 
pro  tern,  for  that  meeting,  bat  the  president  de  jure  never  re- 
aigned  nor  waa  removed,  although  he  took  no  subsequent  part 
in  the  management  of  the  affairs  ol  the  corporation,  —  it  was 
held  that  service  upon  him  was  sufficient  to  give  jurisdiction.* 
In  the  aaine  line  of  judicial  policy,  it  haa  been  held,  in  sub- 
stance, that  a  fraudalent  disposition  by  a  private  corporation 
of  all  ita  property,  a  fraudulent  tranaler  by  the  majority  of  all 
their  shares,  and  a  fraudulent  resignation  by  the  officers  with 
the  intention  of  preventing  the  bringing  of  suite  against  the 
corporation,  are  ineEFectaal,  under  a  statute  providing  that  cer- 
tain  officers  shall  be  chosen  annually,  and  shall  hold  their 
offices  until  others  are  chosen  in  their  stead;  so  that  process 
in  an  action  may,  nevertbeleas,  be  eerved  upon  the  proper 
officers  of  such  a  corporation,  and  the  service  will  be  effectual 
to  give  jurisdiction  against  it.* 

S  7511.  Bervloe  upon  Ote  President. — Under  most  schemes 
of  incorporation,  the  president  of  a  business  corporation  of 
any  kind  is  its  ehiej  managing  and  exeetdive  o^er*  and,  in  the 

'  EUkouHic*  «.  Wflstni,  10B  U.S.  npoa utynevbtulneMfOrthe princi- 

027.  p«l,  7«t  it  Mme  ot  the  property  of  the 

■  Eel  River  Navigfttion  Oo.  •.  Stra-  principal  still  remaini  in  his  handi, 

ver,  41  OaL  616,  and  if  hiB  agaocy  haa  not  expired  tat 

*  Enrta  a.  EilIingwor|}i  Uan.  Oo.,  all  pnrpocM,  Mirice  of  proceoa  upon 

20  Coim.  447.     Bo,  where  there  haa  him  will  atlll    bind   the    principal. 

bem  ma  of/taey,  and  an  agent  upon  Groaa  v.  Nichols,  7S  Iowa,  239;  i.e. 

wbona  aarrice  erf  prooeea  might  law-  SS  N.  W.  Rep.  668. 
fnllj  bs  made,  the  fact  that,  tmder  *  Bnt  note  the  difference  of  theof^ 

the  contract  between  the  ^^t  and  on  this  qaeation,  ante,  i  4617,  ctwf. 
bii  principal,  heii  atUbert;  to  eater 


.Goc^lc 


6  Thomp.  Corp.  9  7&13.]    actions  bt  and  aqainst. 

absence  of  any  statutory  direction,  Bervice  of  process  upon 
him,  if  made  in  tUe  proper  venue,  would  be  a  good  service 
upon  the  corporation.  But  it  may  be  assumed  that  nearly 
all  the  statutes  regulating  service  of  process  on  basiness  cor- 
porations affirm  this  principle  of  the  common  law,  and  make 
service  on  the  president  sufficient,  although  they  may  also 
authorize  service  upon  inferior  officers  and  agents.*  Some 
statutes  reqaire  service  to  be  had  on  the  president/  or  require 
it  with  a  qualification, — 'as,  for  instance,  a  statute  in  Creorgia, 
requiring  corporations  to  post  in  a  public  or  conspicuous  place 
the  name  of  their  president  or  chief  officer,  to  the  end  that 
service  can  be  perfected  upon  it  through  him  within  the  State.* 

g  7Sia.  Service  on  Managtoy  A^ent.  —  Many  statutes  pro- 
vide in  terms  for  service  of  process  on  the  managing  agent 
"of  the  corporation."  Under  these  statutes  it  becomes,  in 
many  cases,  a  disputed  question  of  interpretation,  who  is  to 
be  deemed  such  managing  agent.*    The  managing  agent  of  a 


'  Ueriwathere.B&nk  of  Hamburg, 
Dudley  (8.  00>  SB;  Conner  «.  Bouth- 
ern  Ex.  Co.,  87  Ga.  897;  Clark  v. 
Ohapmon,  46  Oa.  486;  Steiner  v.  Cen- 
tral Kailroad,  60  Qa.  652;  Southern 
Ex.  Oo.  0.  Skipper,  66  Ga.  666;  •.  «. 
11  S.  E.  Sep.  671. 

■  Tbxa,  under  atatntes  ia  Geor- 
gia, wrvice  of  gam  iehment  can  be  had 
only  on  the  president,  because  thia 
process  operates  immediately,  and 
renders  it  unlawf  nl  lor  the  corpora- 
tion to  pay  ont  the  money  attached 
after  the  service,  which  creates  an 
exigency  rendering  it  unjnst  for  the 
corporation  to  suffer  the  danger  of 
the  delay  vhich  might  enperreue  bo- 
tween  the  service  on  some  inferior 
officer  or  ^;ent,  and  his  giving  notice 
of  the  fact  to  the  principal  executive 
officer.  Bteiner  «.  Central  Railroad, 
60  Ga.  562;  Clark  v. Chapman,  46  Ga. 
486.  So,  an  early  statute  of  Illinois 
(Scates'  Comp.  243),  provided  that 
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service  coold  be  had  on  the  president 
of  the  corporation  if  he  resided  within 
the  county  in  which  tho  suit  was 
bronght.  See  lUinois  Ae,  £.  Co.  «. 
Kennedy,  24  111.  S19.  That  service 
upon  the  pretitUnt  of  a  bonjfc  is  the 
proper  mode  of  service  in  Missonri, 
and  that  the  sbMiff' ■  return  is  con- 
clnsive  as  to  the  <Acial  character 
of  the  person  served, — see  State  w. 
O'Neill,  4  Mo.  App.  221. 

*  Bee  Conner  v.  Boathem  Ex.  Co., 
87  Ga.  307 ;  Southern  Ex.  Co.  v.  Skip- 
per, 66  Ga.  665;  I.  c.  11  S.  E.  Sep. 
871.  Service  where  the  president  is 
j>Icitn(tyiDtheanit:  Poit,  i7628;and 
see  port,  i  8047. 

*  Bee,  for  cases  of  this  character. 
Doty  V.  Michigan  Cent.  R.  Co.,  8  Abb. 
Pr.  (N.  Y.)  427;  Carr  *.  Commercial 
Bank  of  Bacine,  19  Wis.  272;  Parke 
V,  Commonwealth  Ins.  Co.,  44  F4.  St. 
422;  Bain  v.  Globe  Ins.  Co.,  9  How. 
Pr.  (N.  T.)  448;  Donadi  v.New  York 
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corporation,  within  the  meaning  of  snch  a  etatate,  has  been 
held  to  be  the  agent  who  is  inveated  with  the  general  conduct 
and  control  of  its  bnainess  at  a  particular  place,*  —  such  as 
the  agent  of  a  foreign  railroad  corporation  attending  to  its 
basineas  at  its  ofiBce  in  Omaha,  although  he  resided  across  the 
Missouri  Kiver,  at  Council  Bluffs  in  Iowa.*  The  term  "  mau> 
aging  agent"  baa  been  held  to  include  a  division  mperintenderU 
of  that  division  of  a  railroad  which  includes  the  place  where 
the  cause  of  action  arose;'  the  general  superintendent  of  a 
telegraph  and  telephone  company  having  charge  of  one  of 
the  departments  of  the  business  of  the  company;*  the  person 
in  charge  of  the  factory  of  the  defendant,  —  although  running 
the  factory  on  shares  with  the  corporation;*  the  local  agent  of 
an  express  company,  who  maintains  an  office  for  it  and  does 
all  ita  busiuess  of  receiving  and  forwarding  at  the  particular 
place;*  and  the  agent  of  a  banking  corporation  in  liqaidatioa 
who  has  generai  charge  0/  the  winding  up  of  its  affairs,  notwith- 
standing he  makes  affidavit  that  he  is  not  its  managing  agent.* 

g  TfflS.  Wbo  not  TXtmntgtng  Ax«nts  to  Beoelve  Sach  Ser- 
vice.—  On  the  other  hand,  under  a  statute  *  providing  that  ser- 
vice in  attachment  on  a  corporation  shall  be  made  upon  the 
"  president  or  other  head  of  the  same,  or  the  secretary,  cashier, 
or  other  managing  agent  thereof," — a  service  of  process  on  the 
teUer  of  a  bank  la  not  sufficient*  80,  a  local  agent  of  a  for- 
eign eorporcUion,  appointed  merely  to  receive  what  was  sent  to 

4c  Ina.  Co.,  2  E.  D.  Smith  (N.  T.),  N.  T.  Bt.  Eep.  466;  10  N.  T.  Snpp. 

BIS;  rirno  «.  Hudson  BlverB.  Co.,  138. 

6  How.  Pr.  (N.  Y.)  308;  Bank  of  •  Hat-Sweat   Man.    Co.  v.  Davia 

Commoice  •.  Ratland  dec  R.  Co.,  10  Be  wing- Machine  Co.,  31  Fed.  Rep. 

How.  Pt.  (H.  Y.)  1;  American  Ex-  8H. 

pKM  Co.  •.  Johnson,  17  Ohio  Bt.  Sll.  *  American  Exprees  Co.  «.  John- 

>  P<vter  •.  Chicago  &o.  B.  Co.,  1  eon,  17  Ohio  St.  641. 

Bob.  14.  '  Carr  ••  Commercial    Bank,  19 

•  IIM.  Wis.  272. 

■  Bocheitei  dec  B.  Oo.  «.   New  *  Cal.  Prac  Act,  4  125,  buM.  4; 

YoA&c  B.  Co.,  48  Hun  (N.  T.),  190;  Cal.  Code  Civ.  Proc.,  ^  642,  suW.  4. 
fc  c  16  N.  Y.  St.  Bep.  686.  •  Kennedy  «.  Hibernia  Ac.  Soc, 

*  BamU  •-  American  Tel^raph  88  Cal,  15L 
Ac  Co.,  56  Hon  (N.  Y.),  430;  :  «.  31 
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him,  and  to  rtmit  the  proceeds,  has  been  held  not  to  be  ft 
mauaging  agent  on  whom  process  against  the  corporation 
ooald  be  aerved.*  And  so,  a  single  director  of  a  railroad  com- 
pany has  been  held  not  "a  head  or  managing  agent  thereof," 
within  the  meaning  of  a  similar  statute.*  So,  an  aatittatit 
tretuurer  of  a  corporation,  who  has  no  part  in  the  manage* 
ment  of  its  business,  is  not  a  managing  agent  within  tite 
meaning  o{  a  New  York  statute,  and  process  cannot  be  aerred 
upon  him.*  For  stronger  reasons,  a  service  upon  a  mere  clerk 
is  not  sufficient.' 

S  7S14.  Service  on  General  Agent,  —  Under  ft  statute 
authoriziug  service  of  process  upon  a  general  agent  of  a  cor- 
poration, it  has  been  held  that  where  the  principal  office  of 
a  railroad  corporation  is  in  the  State,  a  summons  may  be 
served  upon  its  local  freight  agent  uithtn  the  State.*  But  a 
service  upon  a  mere  foreman  of  a  miine,  who  merely  oversees 
the  laborers,  keeps  their  time,  sees  that  the  work  is  done  in 
mining  fashion,  performs  the  duties  of  shift-boss,  and,  in  llie 
absence  of  the  general  agent,  sells  ore  and  buys  supplies  for 
the  men  and  pays  their  wages,  reporting  his  acts  to  the  gen- 


■  Gibbia  *.  Eknairha  Ac  Goal  Oob,  a  notUt  of  appeal  Irom  a  juatice's 
S  Cin.  (Ohio)  76.  dcciaion  may  be  made  on  iu  man- 

■  Alabama  Ac  B,  Co.  «.  Bums,  48  aKer.  Ha  ia  its  "manaiiing  ^lent," 
Ala.  160 ;  Ala.  iter.  Ooda,  ^  2668.  vithin  tha  atatnte  providing  for  aer- 
That  a  Jadgment  bf  delaiilt  aguLjiet  viceof  lummoni  (Gal.  Code  Civ.  Froc, 
a  oorpoiation  will  be  reversed,  when  (  411) ;  and  thla  provision  for  eervice 
the  BommonB  baa  not  been  lerved  afiorda,  by  analogy,  the  rule  tbr  aer- 
npon  tba  president  <«  other  bead  of  vice  of  notice  of  appeal.  Faciflo  Oowt 
the  corporation,  aecretary,  cashier,  or  R.  Oo.  c  Snperitw  Oonrt  of  Ban  Luia 
managing  agent  thereof,— see  Wil-  OUapo,T9  Oal.lOS;  i.e.  21  PacRep. 
lamette  &c  Oo.  a.  Williame,  1  Or.  BOB.  That  the  deliverj  of  a  tma  copy 
112.  of  the  ■nmmoni  and  petition  to  the 

*  Winslaw  «.  Btaten  Island  &c,  R.  general  manager  of  a  railway  com- 
Co.,  61  Hon  (N.  Y.),  298;  i.  e.  21  pany  ia  a  aofflcient  service  on  the 
N,  f.BtBep.  67;  411.  7.  Bnpp.  169;  company,  nnder  Miseoari  Bavised 
under  N.  Y.  Coda  CSv.  Proc.,  4  431.  Statntee,  4  2S56,— aee  Damboret  v. 

•  Boland  «.  Canfleld  Pnb.  Co.  (City  Hiaaonri  &o.  R.  Co.,  S2  Uo.  App.  350. 
Ct.  N.  Y.).  10  N.  y.  Snpp.  913.  In  •  Toledo  Ac.  E.  Co.  ».  Ow«n,  43 
Citlifornia,  aerviceoQ  a  corporation  of  Ind.  405. 
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oral  agent,  —  is  not  agood  Borvice  under  such  astatute;  for  h« 
13  not  a  general  agent  within  ita  meaniDg.* 

S  7510.  Service  npon  Secretary,  or  Secretary  and  Treaa- 

iuer.-~In  the  alraeuce  of  a  statate  preBcribiag  the  otGcer 
upon  whom  aerrice  can  be  made,  a  service  upon  the  etcretary^ 
when  it  cannot  be  bad  upon  the  chief  managing  officer  or 
agent,  will  be  deemed  a  good  service,  under  the  principles 
of  the  common  lav  already  stated.'  A  person  holding  at  the 
same  lime  the  office  of  lecrttary  and  treasurer,  will  be  regarded, 
in  the  absence  of  evidence  to  the  contrary,  as  a  proper  person 
on  whom  service  of  process  in  an  action  against  the  company 
may  be  had.*  It  is,  of  course,  sufficient  that  the  secretary  be 
such  dt  facto.  The  fact  that  he  may  not  be  such  de  jvra,  by 
reason  of  some  disqualification,  as  by  reason  of  his  perma- 
nent residence  in  another  State,  does  not  invalidate  a  service 
of  process  upon  him,  in  an  action  against  the  corporation, 
where  there  ia  a  statute  authorizing  service  upon  its  secre- 
tary.* 

%  7SX6.  Servlee  upon  Any  Agent  or  Employ^.  —  Some 
statutes  have  gone  so  far  as  to  authorize  the  service  of  pro- 
cess against  corporations  upon  any  one  of  their  agents  or 
employes,— but  generally  with    the  qualification  that  the 

■  Great  WMtern  Uln.  Co. «.  Wood-  meaning  of  tbli  BUtate.    Ibia  wu 

maa    Ac  Co.,  12  Colo.  46;  t.  &  IS  oo  held  in  State  Ins.  Co.  «.  Granger, 

Am.  St.  Bep.  9)4 ;  !»  Pac.  Bep.  771.  68  Iowa,  272,  —  where  it  was  decided 

A  BtaWte  of  Iowa  provides  that  in  that  there  was  no  service  to  give  the 

floita   against    corporations,    service  conrt  jarisdiction.    A  aervice  waB also 

maybe  madeon  any  agent  amployed  bad  on  a  "recording  agent";  bat  it 

m  Hu  general  nMtiaf/emefa  of  Ut  butt-  wae  not  claimed  that  he  was  a  general 

fMH.    Code  of  Iowa,  i  2613.    A  so-  managing  agent,  within  the  meaning 

called  Tteording  agent  q^  an  ftuuranM  of  the  statute. 

MnniMMr,  who  has  nothing  to  do  with  *  Ante,  ^  4696,  619o;   Heltiell  «. 

the  btMincfli  <A  the  company  except  Chicago  Ac.  R.  Co.,  77  Ho.  816,  817. 

to   write    its    policies,  and  to   give  As  to  service  aa  aecretary  nnder  Ala- 

attentios  to  such  poUdes  as  he  has  bama  atatnte,— -see  Talladega   Ina. 

issued,  and  to  loc*  after  the  intei^  Co.  «.  Woodward,  44  Ala.  287. 

«at8  of  the  company  In  connection  ■  Bute  •.  Felton,  63  N.  J.  L.  161 ; 

with  the  jaopcoty  insured  by  him,  s.  c.  19  Atl.  Rap.  128. 

is  not  an  agent  in  the  general  man-  *  HcCall   v.  Byram  llan.  Co.,  S 

agement  of  ita  boainees,  within  the  Conn.  42S ;  ante,  §  3893,  et  teq, 
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priucipal  officer  shall  be  served  if  he  reside  within  the  juria- 
dictioD.  Thus,  a  statute  of  Illinois  provided  that  when  any 
suit  should  be  brought  against  any  incorporated  compaoy, 
process  should  be  served  upon  the  presideot  of  such  company, 
if  he  reside  ia  the  county  within  which  such  suit  is  brought, 
and  if  he  be  absent  from  the  county  or  shall  not  reside  in  the 
county,  then  the  summons  shall  be  served  by  the  proper  offi- 
cer, by  leaving  a  copy  thereof  with  the  clerk,  cashier,  secre- 
tary, engineer,  conductor,  or  any  agent  of  such  company, 
found  in  the  county,  at  least  fire  days  before  the  trial,  if  be- 
fore a  justice  of  the  peace,  and  at  least  ten  days,  where  the 
suit  is  brought  in  the  Circuit  Court.  In  the  face  of  this  stat- 
nte,  it  was  held  uo  objection  that  service  of  a  summons  had 
not  been  made  upon  the  agent  of  a  corporation;  since,  under 
the  statute,  service  upon  any  of  its  agents  was  sufficient,  and 
if  the  agent  failed  to  notify  the  company,  it  was  a  misfortune 
occasioned  by  the  neglect  of  its  own  employ^  for  which  the 
plaintiff  was  not  accountable.*  Under  a  statute  similar  to  the 
foregoing,  prescribing  service  upon  the  chief  officers  if  they 
reside  within  the  county,  and  if  not,  on  certain  subordinate 
officers  or  agents,  it  is  necessary,  to  make  a  service  on  a  spe- 
cial  officer  or  agent  good,  for  the  return  to  show  that  none  of 
tht  eMef  o^ert  named  in  the  statute  eordd  be  found} 

g  7SI7.  Service  on  Station  Air«DtB  of  Railway  Oom- 
panlee.  —  In  many  States  service  may  be  had  upon  the  station 
agenta  of  railway  companies.'    If  two  railway  companies  have 

■  Chicago  Ac.  R,  Oo,  f ,  Fell,  22  III.  be  an  agent  of  such  corporetion,  — 

833.  service  on  the  vice-praident  and  gen- 

'  Fee  e.  Big  Saad  Iron  Co.,  13  Obio  eral  luperinlendeTtt  of  a  railroad 

St.  663.    Under  a  Btatnte  of  Virginia  patty,  in  the  abeenoe  of  the  president, 

(Va.  Acta  1383-4,  p.  701},  declaring  is  anfBcient.    Norfolk  Ass.  B.  Co,  v. 

that  if  the  case  be  i^ainst  aome  other  Cottrell,  83  Ya.  612;  i.  e.  31  Am.  i 

corporation  than  a  dtj,  town,  or  bank  Eng.  Bail.  Oaa,  236;  S  8,  E.  Bep.  123 ; 

of  circulation,  incorporated  in  that  S  Bail.  A  Corp.  L.  J.  32». 

State,  or  elsewhere,  traneactmg  buai-  '  State  v.  Hannibal  &&  B.  Oo.,  61 

aeea  In  that  State,  service  may  be  Uo.  632;  Central  Ac.  R.  Co. «.  Uar- 

made  on  aay  agent  or  any  person  ria,  68  Tex.  40;  <.  e.  S  S.  W.  Rep.  467. 
declared  by  the  laws  of  that  State  to 
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the  eame  local  agent,  and  a  Bait  is  brought  against  hoth  com- 
panies, and  serrioe  is  had  upon  the  agent,  two  copies  of  the 
citation  should,  in  Texas,  be  left  vith  the  agent,  one  for  each 
defendant*  If  the  defendant  railway  company  has  leased  its 
line  to  anotheT  company,  service  may  be  perfected,  in  Georgia, 
by  sending  a  letter  containing  the  process  to  the  president  of 
the  lessor  company,  and  by  serving  the  process  upon  the 
station  agent  of  the  lessee  company.*  If  the  road  is  in  the 
hands  of  a  Federal  court  reeeitier,  in  Missouri,  a  station  i^ent 
will  be  deemed  an  agent  of  the  receiver,  so  that  service  of 
process  on  him  will  be  good,  where  the  receiver  is  a  uon-resi- 
dent,  such  service  being  good  under  the  statute  law  in  actions 
against  -railroad  companies.  But  to  remove  any  doubt,  the 
court,  whose  officer  the  receiver  is,  will  make  a  rule  that  such 
service  shall  be  considered  good.*  Where  there  is  a  statute 
allowing  service  upon  the  station  agents  of  railway  companies 
in  ordinary  cases,  and  there  is  also  a  special  statute  giving  an 
action  for  a  penalty  against  such  companies  before  justices  of 
the  peace,  which  special  statute  provides  that  the  suit  may  be 
commenced  by  serving  the  summons  on  any  director,  it  is  held 
that  the  mode  of  service,  made  permitaive  in  the  special  statote, 
is  not  to  be  deemed  exclutive,  and  that  the  word  "  may"  is  not 
to  be  read  as  meaning  "shall";  so  that  a  service  on  a  station 
agent  is  good.* 

I  7fflS.  Service  apon  Person  bavlnir  Property  In  Charge. 

Where  the  statute*  provides  that  a  defendant  corporation  may 
be  summoned  by  service  upon  its  acknowledged  agent  within 
the  Territory,  or  apon  any  person  in  its  employ  or  who  has 
any  of  its  property  in  charge,  where  no  such  agent  is  found, 
service  upon  its  aUomej/,  who  also  has  some  of  its  proper^  in 
charge,  is  valid.* 

1  Centra]  dc  B.  Co.  v.  M<»riB,  68         *  State  c.  Hannibal  &c.  It.  Co.,  61 

Tbz.  49;  I.  c.  3  S.  W.  Bep.  «7.  Uo.  683. 

■  AtUnU  &c  B.  Oo.  «.  HarriK»>,  *  Utah  Oomp.  I«wa,  1888,  4  8208. 

76  Qa.  767.  *  Sanndera  •,  Bionx  Oit^  Nnrsury 

*  Central  Tnurt  Oo.  *.  St.  Lonia  A  S.  Co., «  Utah,  431;  ••  e.  24  Fac. 

Ac  B.  Co.,  40  Fed,  Bep.  426.  Bep.  6S2. 
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g  7ffl9.  Service  on  Any  A^rent  In  Actions  Gxo'wing  oat  of 
tbe  BuBineas  of  hia  Affency.  —  Statutes  are  fouDd,  like  the 
following,  in  Iowa:  "Where  a  corporation,  company,  or  indi- 
vidua],  haa,  for  the  transaction  of  any  bnainesB]  an  office  or 
agency  in  any  county  other  than  that  in  which  the  principal 
resides,  service  may  be  made  on  any  agent  or  clerk  employed 
in  Buch  ofQce  or  agency,  in  all  actions  growing  out  of  or  con- 
nected with  tbe  business  ol  that  office  or  agency."*  "The 
statutory  tboogbt  is  that,  if  service  on  the  principal  is  die- 
penaed  with,  it  should  be  made  upon  some  one  connected 
with  the  business  out  of  which  it  grew.  And  this  is  reason- 
able. Such  a  person  would  be  much  more  likely  to  inform 
his  principal  of  the  pendency  of  the  action  than  one  who 
knew  nothing  about  the  business  and  was  not  interested 
therein."  This  statute  does  not  warrant  the  service  of  notice 
upon  one  agent,  in  an  action  growing  out  of  the  business  of 
another  and  former  agent  who  conducted  a  different  office  in 
the  same  town;  and  a  notice  so  served  will  not  give  the  court 
jurisdiction.  The  court  reasoned  that  if  an  agent  u  removed, 
or  e«a$et  to  act,  and  his  agency  U  for  a  Um«  closed,  and  after- 
wards anotiner  agent  is  appointed,  and  thereafter  there  is  such 
an  office  or  agency,  the  person  employed  in  the  latter  cannot 
be  legally  served  with  notice  in  an  action  growing  ont  of  the 
business  done  by  the  former  agent.* 

S  7520.  Sflrrlee    npMi    m    Ballway    Section     Foreman. — 

Under  a  statute  requiring  a  railway  company  to  designate  in 
each  county  some  officer  of  the  company  or  person  upon  whom 

1  Oode  of  lowft,  ^  2013.  gamielmieat,  any  money  doe  him  by 
■  State  Ids.  Co.  •.  Qranger,  62  tbe  corporation  whoee  agent  he  is,  ft 
Iowa,  2T2,  A*  to  vhst  is  an  "  action  service  of  the  notice  of  garniebment 
growing  out  of  or  connected  with  the  upon  bim,  as  tbe  agent  of  tbe  oorpo- 
buBineea  of  that  office  or  agency,"  ration,  will  not  be  a  good  service  tin- 
within  tbe  meaning  oi  tbe  statute,  it  der  tbe  statate ;  becatue  the  debt  due 
has  been  held  that  where  the  agent  ia  from  the  agent  to  his  judgment  cred- 
sued  by  hit  own  creditor,  who  recov-  itor  waa  the  agent's  private  debt,  and 
era  a  judgment  against  bim,  and  was  in  no  manner  connected  with  the 
orasea  an  execntion  to  be  issued  bnainess  <A  bis  ogencr.  Upton  Man. 
thei«on,  and  who  seeks  to  seiu,  bv  Oo.  v.  Stewart,  SI  Iowa,  209. 
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process  Bgamst  it  may  be  served,  and  providing  that,  in  the 
abeeace  of  such  designation,  process  may  be  served  upon  cer< 
tain  named  officers  and  agents,  among  them  a  "  local  auperin- 
tetident  of  repairs,"  *  -^  ft  serrice  upon  a  teetton  foreman,  under 
the  above  designation,  will  be  good  where  the  company  has 
uoit  designated  the  person  as  required  by  the  statute.* 

6       .     I  Service  upon  Btookholden.  —  Asa  stockholder  is 

v"  u  an  aeent  of  the  corporation,*  he  is  not  a  proper 

Egeacy  or  tY ,       *  ,  *^  j     t-  i.       lu 

"  °  rhom  process  may  be  served.     iSven  where  the 

'  propn,M>r*' of  common  land  had  been  incorporated,  ander  a 

system  prevalent  in  the  earlier  days  in  New  England,  service 

of  snmmoas  on  an  individual  member  of  snch  a  corporation 

was  not  sofficient,  and  the  member  might  appear  and  plead 

want  of  notice  to  the  corporation.*    Statutes  have  been  enacted 

in  some  States,*  authorizing  service  of  process  upon  foreign 

corporations  by  delivering  the  writ  to  any  stockholder,  when 

the  corporation  has  no  officer  or  agent  within  the  State.     A 

stockholder  remains  such,  for  the  purpose  of  process  against 

the  company  being  served  upon  him,  although  he  has  made  a 

ihom  transfer  of  his  aharea  to  defeat  the  jurisdiction  thus  sought 

to  be  acquired, — as  where  he  has  gratuitously  transferred  his 

shares  to  trustees  whose  names  he  does  not  know,  lor  some 

unknown  and  undefined  purpose,  and  at  the  same  time  has 

contributed  fifty  dollars  to  cover  Uie  expense  of  the  transfer 

on  the  books  of  the  corporation.* 

g  7523.  Service  npon  the  Cashier  of  a  Bank.  —  The  cashier 
of  a  bank  sustains  a  relation  to  the  corporation  of  snch  impor- 
tance that  the  courts  in  many  cases  take  judicial  notice  of  the 
existence  of  his  agency,  and  of  his  powers  and  duties.'  Beyond 

*  Kah.  CIt.  Code,  4  68  ft.  *  Colorado  Iron  Works  «.  Sierra 

*  St.  Looia  Ac  R.  Go. «.  DeFord,  Qraode  Uin.  Oo.,  16  Colo.  499;  t.  e. 
38  Esq.  299  ^  ■.  e.  16  Fu.  Rep.  442.  22  Am.  St.  Rep.  433;  26  Fac.  Rep. 

*  JmU,  H  1076.  *976>  &234.  825;  9  Rul.  A  Corp.  L.  J.  113;  S2 

*  Band  *.  Fioprieton,  8  Daj  Am.  A  Eng.  Corp.  Cm.  201.  Compare 
(Conn.),  441.  anltf,  i  3266,  el  teq. 

*  Snch  H  Odo.  Oode  Oiv.  Fioc,  ■  AnU,  H  4741,  47S0. 
44a 
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all  question,  he  ia  an  officer  or  agent  of  the  corporation  upon 
whom  process  may  he  served  for  the  purpose  of  affecting  it 
with  notice  and  giving  the  court  jurisdiction  of  an  action  tn 
personam  t^ainst  it,  under  the  principles  of  the  common  law 
already  stated.*  Cashiers  are  commonly  designated  in  statutes 
as  the  corporate  officer  oi  agent  upon  whom  process  may 
be  served.'  .A' 

J 
%  7IIIB3.  Servloe  npon  Beceiven.  —  Service  d£  process,  in 
an  action  in  a  State  court,  upon  the  receiver  (u  a  railroad 
property  appointed  by  a  Federal  court,  is  properly  made  upon 
the  officer  upon  whom  it  would  be  made  if  the  railroad  had 
remained  in  the  hands  of  the  company  owning  it,  and  if  the 
action  had  been  against  the  company.*  But  it  seems  compe- 
tent, in  a  case  of  doubt,  for  the  court  appointing  the  receiver 
to  make  an  order  that  the  service  in  a  particular  case  shall  be 
deemed  sufficient.* 

§  7S21.  Service  upon  Clerk,  Book-keeper,  etc.  —  A  mere 
clerk  or  book-keeper  is  not  a  "  managing  agent "  of  a  corpora- 
tion upon  whom  process  can  be  served  under  a  statute;*  nor 
is  he  such  an  agent  as  satisfies  the  principles  of  the  com- 
mon law,*  where  no  mode  of  service  is  pointed  out  by  statute.' 
He  is  not  an  officer  or  agent  within  a  statute'  relating  to  pro- 
ceedings against  corporations  by  garniahment;  nor  ia  he  the 
proper  party  to  mais  the  dieclontre  required  by  the  statute.' 

'  AnU,  i  4740,  tt  ug.;  %  6229.  thaX  (Adallj.     Lewii  •■  Qlenn,  U  Ta. 

%  service  upon  tho  caabier  ol  •  bank  M7 ;  <.  c.  6  8.  E.  Kep.  sae. 
ofpTooeBBo[0aniuAm«nt,inth«iumB,  *  Central  &c.  Go.  s.  St.  LooiB  Ac. 

although  not  the  full  name,  of  the  B.  Oo.,  40  Fed.  Kep.  426. 
bank,  upon  which  the  bank  appeared  *  Jbid,    niinoia  statutae  relating  to 

by  its  full  name  and  aniwared,  ooa-  the  serrice  of  piocew  upon  leceirera 

BtituteaaBaffideateervice,— MeBey-  of  corporatioas :  HI.  Lam  1887,  p. 

nolda  V.  Smith  (J>.  C),  17  Waah.  L.  112;aineQdedb7Law8lll.l889,p.lS8. 
Bep.  H7.    And  see  jKwl,  i  8080.  •  Jnfc,  4  7513. 

■  Under    a   rtatnta    of     '^igiiiU  *  AxOe,  44  S19S,  6233. 

<Va.  Coda  1873,  ch.  166,  $  7),  nrrioe  *  Sock  «.  Elinbethtown  Ac  Han. 

of  pTOceBB  OD  a  director  ol  a  corpora-  Co.,  S4  N.  J.  L.  SIS, 
tion,  and  also  npon  ite  etuMtr,  ia  *  Laws  Hich,  No.  86,  No.  175. 

fnffiriflut,  although  both  disclaim,  in  *  Pettit  v.  Unskegon  Booming  Co., 

thdr  answers,  the  right  to  answer  74  Uich.  214;  «.  e.  41  N.  W.  Bep. 
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g  7528.  Service  npon  TraTellng  Agent.  —  It  has  been  held 
that  the  service  of  BummonB  made  "on  an  agent  authorized 
to  effect  inBurance  only,"  by  which  worda  the  court  under- 
Btood  a  traveling  agent  for  procuring  a^ications  of  tnaw- 
anet  to  be  transmitted  to  the  regular  office  of  the  company 
for  its  action  thereon,  was  not  a  good  service  of  process  on  a 
domutie  corporation,  under  a  statute  allowing  sacb  corpora- 
tions to  be  sued  in  any  county  where  they  might  "  have  an 
agency  or  transact  any  business."* 

g  7020.  Wbat  ARent  can  Accept  Serrloe.  —  Anyone  upon 
whom  service  of  process  may  be  executed  is  competent  to 
acknowledge  in  writing  in  behalf  of  the  corporation  that  he 
has  been  served.' 

S  7527.  Anthorltr  to  Accept   Serrlee,  how  Shown.  —  By 

analogy  to  the  principle  that  an  agency  is  not  proved  by  the 
mere  tUelarationa  of  a  person  that  he  is  the  agent  of  another, 
so  the  authority  of  a  person  assuming  to  accept  service  for  a 
corporation  is  not  shown  by  the  relation  in  which  he  de- 
scribes  himself  in  his  written  indorsement  of  acceptance,  but 
his  authority  must  oUierwise  appear.'  There  is  authority  for 
the  proposition  that  an  officer  or  agent  of  a  corporation  can- 

900;  poK,  (7810.    Service  upon  (twn  upon  tbe  defendant,  a  oorporation, 

etn-i,  wunlv  derk,  etc,  tinder  local  waa  by  the  Mcceptonce  ol  Bervioe  by 

statntofl :  Weil  n.  Greene  Conntj,  66  an  attorney,  who  was  reqaeated  by 

Ha,  SSI ;  Knox  Co.  o.  Earshmtui,  ISS  the  pr«rid«nl  ot  the  corporation  to 

U.  S,  162;  Uanner  v.  Waterloo,  75  moke  aucb  acceptance  aa  attorney  for 

Wia.  438;  t.  «.  44  H.  W.  Kep.  612.  the  corporation,  but  the  corporation 

JTaMdafimi  to  board  properly  direct«d  had  not  antfaoriced  the  president  to 

to  clerk;  Gommiastonera  v.  Sellew,  accept  Berriue  of  legal  proceee,  or  to 

Wn.S.ftM.    No  difference  that  clerk  appoint  attorneys,  and  the  corpora- 

fuled  to  communicate  noUce  to  board:  tton  was  accnatomed  to  appoint  its 

Knox  Co.  •.  Harahman,  133  U,  8.  attorneys  only  by  vote  of   the   Ai- 

K^  rectore, — it  waa  held  that  the  aer- 

>  Farkei'.Commonwealthlna.Ce.,  vicewas  not  a  legalotu.    Bridgeport 

44  Fa.  Bt.  422.  Ac  Bank  v.  Eldiedge,  28  Conn.  668; 

'  Talladega  Int.  Co.  «.  Woodward,  i.  e.  73  Am.  Dec.  688.    Compare  ante, 

44  Ala.  287.    Compare  DUlard  «.  Cen-  ^4  4657,5228. 

tral  Va.  Iron  Co.,  82  Va.  7S4.   Where  »  Talladega  Ina.  Co.  v.  Woodward, 

tha  only  aervice  ol  a  bill  in  equity  44  Ala.  287. 
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not  accept  service  otUtide  of  the  jurisdiction  within  which  the 
procesB  of  the  coart  ia  which  the  action  is  brought,  can  run.* 
But  this  is  Bomewhat  doubtful,  at  least  in  relation  to  general 
actions;  for,  aa  elaewhere  seen,*  the  privilege  of  being  sued 
within  a  particular  venue  is  generally  deemed  a  peraonai 
privilege,  which  even  a  corporation  can  waive.  But  aa  a  pro- 
ceeding bj  garnishment  is  a  special  statutory  proceeding,  which 
must  be  strictly  pursued  in  order  that  jurisdiction  shall 
attach,'  it  has  been  held  that  on  acceptance,  by  an  officer  of 
the  corporation,  of  service  of  a  writ  of  garnishment  outside  of 
the  county  within  which  alone  the  writ  can  run  and  be  served, 
is  a  nullity,  and  gives  no  jurisdiction  to  condemn  the  debt* 

g  7S88.  Service  npon  an  Officer  Wbo  is  Plaintlff  In  the 
Suit.  —  Where  an  action  is  brought  against  a  corporation  by 
one  of  its  own  ofQcers,  process  cannot  be  served  upon  him, 
although  he  is  an  officer  upon  whom  process  might  be  served 
under  the  applicatory  statate,  if  he  were  not  the  plaintiff  in 
the  case.*  Such  a  service  cannot  support  a  judgment  by 
default,  and  it  is  the  duty  of  the  court,  upon  the  manner  of 
service  being  made  known  to  it,  to  refuse  to  enter  such  judg- 
ment.* The  reason  has  already  been  adverted  to  in  dealing 
with  the  subject  of  notice  to  corporations.'  The  relation  of 
the  officer  to  the  corporation,  in  respect  of  the  litigation,  is 
such  that  he  is  interested  in  withholding  the  notice  which  it 
would  otherwise  be  his  duty  to  give  to  those  officers  of  the 
corporation  whose  duty  it  would  be  to  take  the  proper  adver- 
sary action  in  its  behalf.     But  such  a  service  would  be  cured 

'  H«bel  0.  Arnaxon  Ina.  Co.,  88  ment  proceedings,   oztly  when   the 

Mich.  400.  guniahee  baa  been  put  hy  regular 

*  Poit,  i  7662,  et  ug.  course  of  law  into  a  position  to  Innd 

*  Ford  •.Detroit  Dr7  Dock  Oo.,  SO  the  owner.  Hirth  v.  FIdfle,  42  Hich. 
Mich.  368.  SI,  3;j. 

*  Hebel  V.  Amazon  Ins.  Co.,  33  *  Foil,  4  8047. 

Mich.  400.    This  ia  analogoos  to  the  ■  Buck  v.  Aahnelot  Ac  Oo.,  4  Allen 

propoaition,    decided  hy    the    aame  (Maaa.),  357. 

court,  that  the  lawful  on-ner  of   a  '  Ante,  i  C195,  et  uq, 

(Mm  mej  be  estopped  by  garoidb- 
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1>y  also  serTing  the  writ  apon  another  officer,  competent  to 
reeeire  each  service.* 

S  7529.  Service  npon  Corporate  Officer  Tcmporarllr  vlthln 
tbe  JnrlBdIctlon.  —  It  is  a  sound  conclusion,  supported  by 
numerous  adjudications,  that  service,  such  as  will  support  a 
judgment  in  pereonam,  cannot  be  made  upon  an  ofiScer  of  a 
foreign  corporation  who,  at  the  time,  is  accidentally  within 
the  jurisdiction  of  the  forum,  and  that  a  law  ascribing  a. 
greater  effect  to  such  a  service  would  be  void;  since  the  chai^ 
acter  of  such  a  person  as  a  corporate  officer  does  not,  under 
such  circumstauces,  accompany  him  to  another  jurisdiction;* 
though  there  are  cases  supporting  the  view  that  such  a  ser- 
Tice  may  well  take  the  place  of  a  constructive  notice  by  pub- 
lication, such  as  will  support  a  judgment  in  rem  against  any 
property  of  the  foreign  corporation  which  may  be  seized 
within  the  jurisdiction.* 

%  7B30.  Bnbatltated  Service  on  Another  Officer  where 
Proper  Officer  not  Found. — Many  etatutea  provide  that  ser- 
vice shall  be  had  upon  the  chief  officer  of  the  corporation,  or 
upon  certain  principal  officers  or  agents;  but  with  the  further 
proviso  that  if  such  officer  or  agent  cannot  be  found  within 
the  jurisdiction,  service  may  then  be  had  upon  certain  named 

*  Whert  tiu  praideTii  of  a  eorporo-  N.  X  L.  234;  Newell  •.  Great  Weat- 

Harni*  plahlif  in  an  action  bronght  em  B.  Oo.,  19  Uich.  886,  846;  Feck- 

againrt  th«  oorpontion,  it  hu  been  ham    *.    North    Farish,    16    Pick, 

bdd  that  »  Barrice  of  procev  upon  (Ham.)  274,  286;   Latimer  •.  Union 

tba  prerident  of  the  omporation  ontl  Pac.  B.  Oo.,  43  Ho.  105;  «,  e.  67  Am. 

obo  vyoN  tti  Mcretary,  It  a  mffldent  Deo.  378;  Btata  «.  Banuey  Co.,  26- 

senricetomipportajndginent  against  Hinn,  2S3;  Middlebrooki  «.  Spring- 

tba  etHporatton  by  dtfauit,-  and  that,  field  Firs  Ini.  Co.,  14  Conn.  SOI  ;■ 

in  the  abaenee  of  fraod  in  obtaining  Hnlbert  t.  Hope  Hnt.  Ine.  Co.,  4 

audi  a  Jadgment,  it  wiU  mppwt  a  How.  Fr.  (N.  Y.)  STG.    See,  aa  to  thia 

motion  firr  an  execution  agairut  a  iloeh-  subject  In  Ita  telation  to  fortiffneor- 

hoUer  under  the  etatnte  giving  inch  poraibmi,  poK,  (  S030,  H  uq. 
an  ezecDtdon.    Schaeder  «.    Phoenix  *  Holbert  v.  Hope  Hat.  Ina.  Co. 

Brewery  Co..  4  Mo.  App.  116.  4  How.  Fr.  (N.  T.)  275 ;  Brawater  •. 

■  U'Qaeen  •.   Hlddletown   Uan.  Hicfaigaa  Gent.  B.  Co.,  S  How.  Fr. 

Co.,  16  John*.  (N.  Y.)  S;  Monlin  ».  (N.  Y.)  188;  Batea  •.  How  Orieau 

Trenton   HnU   L.  Ac  lua.  Co.,  24  Ac  B.  Co.,  18  How.  Fr.  (N.  Y.)  516. 
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Bubordinate  officers,  agents,  employes,  ete.  Service  upon  offi- 
cers or  agents  of  the  latter  class  is  sometimes  called  "subati 
tuted  service."  Tlie  general  rule  is  that,  in  order  to  laake  a 
substituted  aervice  valid,  th«  statute  must  be  atrietly  complied 
■with}  If,  for  instance,  the  statute  requires  service  to  be  had 
on  the  president,  or  other  head  officer,  or  permits  service  to 
be  had  on  other  officers  or  agents  in  case  the  president  does 
not  reside  in  the  county  or  is  absent  therefrom,  then  if  service 
is  made  on  another  officer  or  agent,  the  return  must  show  that 
the  president  did  not  reside  in  the  county,  or  was  absent 
therefrom.*  Again,  if  the  statute  provides  for  euch  substi- 
tuted service  in  case  the  principal  officer  "cannot  be  found," 
this  means  cannot  be  found  in  the  county  or  bailiwick,  and 
the  statute  is'  not  satisfied  where  tbe  sheriff  merely  returns 
that  he  is  absent  from  the  place  of  business  of  the  corporation.' 


8VBDIVI8I01f  II.    Ptaet  and  Mfanner  *tf  Servict  and  Bttnm. 

BKmoH 


7638.  Bervlce  when  mado. 

7639.  Farther  of  thU  labject. 

7640.  BUtutorjr  mode  of  service  matt 

he  followed. 

7641.  Following  tbe  Analogy  of  lUt- 

7542.  Manner  ot  Mrvice,  delivering 
copr,  etc. 


7543,  Bervlce  by  officer  who  ia  a  mem- 
ber of  the  corporation. 
7644,  Bervlce  bj  pahlicaticMi. 

7646,  Form   and    anfficienc^  of  tbe 

7(46.  Objection  to  service  and  return, 
bow  made. 

7647.  Service  of  notice  of  appe^L 


'  Mertill  v.  Hontgomer^,  SS  Ulch. 
73;  Heen  «.  Atlantic  <ho.  B,  Oo.,  64 
Ho.  661;  People  «,  Baglnaw  Oircnit 
Court,  23  Hich.  462;  8t.  Louis  Ac  B. 
Co.  «.  Doreey,  47  Ul.  288. 

*  St.  Louifl  Ac  B.  Co.  •.  Doreey,  47 
111.288. 

*  Hoen  s,  Atlantic  Ac  B.  Co.,  64 
Mo.  661.  Where  the  statute  provided 
that  service  might  be  made  on  certain 
officers  therein  named,  "  or  If  there 
be  no  such  officers,  or  none  can  be 
found,  such  service  may  be  made  on 
such  other  officer  or  member  of  snch 
corporadon,  or  in  such  manner  as  the 
ooart  la  which  the  suit  is  brought 
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may  direct"  (Comp,  Iaws  Mich., 
i  4835),  it  was  held  that  the  substi- 
tuted service  could  only  be  made  m 
the  county  whert  the  eorporalwn  had 
Ut  prineipal  office.  People  «.  Saginaw 
Circuit  Court,  2S  Mich.  492.  Com- 
pare Haywood  V.  Johnson,  41  Mich. 
698,  where  the  previous  case  is  dted. 
Bee  also  Hebel  v.  Amason  Ins.  Co., 
SS  Mich.  400.  It  may  be  added  that 
this  statute  of  Michigan  does  not  ap- 
ply to/orevn  corporatioiu.  People  o. 
Wayne  Oircnit  Court,  24  Mich.  S8. 
This  statute  waa  amended  by  Mich. 
Laws  1887,  p,  112. 
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{  7088.  Serrioe  where  Made.  —  Service  mast,  of  course,  be 
made  within  the  juriadietion  of  the  eottrf,  unless  there  is  a 
statute  prOTidiug  for  service  out  of  the  jurisdiction;  and  thea 
questions  will  arise  aa  to  tbe  sufficiency  and  effect  of  a  judg- 
ment rendered  upon  sach  service.  It  is  believed  that  tbe 
question  of  venue,  as  determined  by  the  question  whether  tbe 
action  is  loeai  or  iratmtory,  is  the  same  where  the  action  is 
against  a  corporation  as  where  it  is  against  a  natural  person. 
Tbe  principle  is  that  actions  brought  for  the  purpose  of 
directly  affecting  property,  real  or  personal,  must  be  brought 
within  the  jurisdiction  where  the  property  is  situated;  but 
that  actions  for  the  eoUeciion  of  dehta  or  tbe  enforeement  of  con- 
tract* are  transitory,  and  must  follow  tbe  person  of  the  defend- 
ant, and  are  to  be  brought  within  the  jurisdiction  where  the 
defendant  is  found.  The  uniformity  of  this  second  rule  is 
not  admitted  in  all  jurisdictions,  but  the  subject  is  too  large  a 
one  to  be  considered  here.  For  tbe  purposes  of  the  present 
disoossion,  ve  may  start  out  with  tbe  general  principle  that  a 
truuitoiy  action  against  a  corporation  must  be  brought  in  the 
place  where  the  corporation  is  found.  From  this,  one  step 
conducts  us  to  tbe  proposition  that,  as  a  general  rule,  and  in 
the  absence  of  statutory  changes,  a  corporation  is  found  only 
in  the  place  where  it  has  its  domicile,  that  is  to  say,  its  real 
place  of  business.  But,  as  a  corporation  is  tbe  creature  of  the 
legislature,  it  is  competent  for  a  Btate  which  has  created  a 
corporation,  to  prescribe  the  manner  in  which  process  may 
be  served  in  actions  against  it.*  Under  earlier  conceptions 
that  a  corporation  must  be  named  of  a  particular  place,*  that 
it  most  dwell  in  a  particular  place,'  that  it  cannot  migrate, 
but  mast  dwell  in  the  place  of  its  creation/  tbe  venue,  for  the 
purpose  of  an  ordinary  action  against  a  corporation,  was  in  tbe 
county  where  the  corporation  retidcd,  that  is,  where  it  had  its 
chief  place  ofbutinesa,  unless  the  statute  law  otherwise  provided.* 

■  Bsilrosd  Comp»ny  «.  Hecbt,  06  *  Pott,  i  7SB1. 

V.  S.  168;  Holgato  «.  OregOD  Pm.          ^Brobatv.  B&nk  of  PemuylranlA, 

K.  Oa,  16  0r.  I2S.  B  Watta  A  B.  (Pa.)  S79.    That  thU  is 

■  Ante,  i  6S7.  the  statatory  mle  In  Colorado,  luN 

■  Ante,  i  6888.  Ject  to  itatotory  ezceptioDB,  Bee  Weit- 
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g  Tff39.  FnrtSra-  Of  This  Sntufect.  —  Af  B  corporation  ean 

only  be  sued  within  tbe  couu^  or  local  juriBdiction  within 
which  it  is  found,  which  meana  either  wA«r«  it  ?uu  iti  prinei' 


tm.  n&ion  TeL  Oo.  •.  Cooant,  11 
Colo.  111.  See  ante,  f  7423.  Bat  it 
has  been  hsld  that,  in  the  abseoce  of 
ABtatate  contain  in  g  tbts  requirement, 
tbe  return  need  not  Bbov  that  mch 
waa  tbe  tact.  Tabor  v.  Gobs  Ac  Man. 
Co.,  11  Colo.  419,426.  Com  pare  Little 
Bobtail  Gold  Min.  Co.  v.  Lightbonrae, 
10  Colo.  420;  t.  e.  16  Fac.  Bep.  786. 
Where  this  was  tha  rule,  it  was  necee- 
strr,  in  an  action  against  a  corpora- 
tion, to  Berre  the  inmmonB  at  the 
place  where  the  corporation  was  bv 
cated.  Brobet  •.  Bank  of  Fennsjl- 
vania,  6  Watts  &  8.  (Fa.)  379. 
Therefore,  In  an  action  against  ths 
Bank  of  PennayWanla,  which  was 
located  in  Philadelphia,  minimons 
coald  not  be  served  upon  the  cashier 
of  a  branch  bank  located  in  another 
county,  within  which  it  waa  aU 
tempted  to  bring  tbe  action.  Ibid. 
By  force  of  statute  in  Virginia  (Va. 
Code  1S73,  ch.  166,  i  7),  service  <a 
process  npon  corporations  most  be 
made  «•  t^  Stole,  npon  an  officer  c^ 
Agent  reaitlent  within  the  fitate ; 
otherwise  tbe  judgment  will  bo  void, 
and  may  be  assailed  colUteially, 
Dillard  «.  Central  Virginia  Iron  Co., 
82  Ya.  734;  t.  a.  1  8.  £.  Bep.  124. 
Under  a  later  statnte  of  Virginia 
( Va.  Acta  18S3-4,  p.  701),  servioe  may 
be  had  upon  any  g^nt  of  a  corpora- 
tion, other  than  a  banking  corpoi*- 
tion,  doing  bosineas  in  the  State, 
whether  fore^  or  domestic,  in  tbe 
county  <w  mnnicipal  corporation  in 
which  such  agent  resides,  or  in  which 
the  principal  office  of  the  corporation 
is  located,  whatever  may  be  the  grade 
of  employment  <d  such  ^ent.  Not- 
folk4W.K.Co.e.Cottrell,88Va.612i 
I.  c.  3  B.  E.  Kep.  123.  Under  statutes 
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<d  West  Virginia,  aerrice  of  sum- 
mons, in  an  action  commenced  be- 
fore a  justice  of  the  peace  against  a 
domestic  railroad  corporation,  on  th» 
president  or  other  chief  officer  of  tb* 
corporation,  must  be  made  within 
the  county  inwhichA« reeides;otber- 
wise  there  ia  no  Jurisdiction,  in  the 
absence  of  an  appearance,  and  the 
ja<^ment  is  void.  Taylor  «,  Ohio 
Kiver  B.  Co.,  36  W.  Va.  328;  •.  c.  13 
S.  £.  Kep.  1009.  8o,  where  the  ser- 
vice is  made  npon  an  atttRney  ap- 
pointed and  empowered  to  receive 
service  of  process  under  another  stat- 
utory provision,  it  must  be  made  in 
the  county  where  k  resides,  oi,  in 
the  absence  ot  an  appearance,  the 
judgment  will  be  void.  Bailway 
Company  «.  Byan,  81  W.  Va.  364; 
t.  e.  13  Am.  BL  Bep.  866.  Tha  uw 
convenience  of  driving  suitors  to  the 
county  of  the  principal  office  or  place 
of  buaineea  of  the  corporation,  has 
resulted,  in  Michigan,  in  an  amend- 
ment of  the  statute  relating  to  ser- 
vice of  process  on  corporations  (How. 
Stat.  Mich.,  4  8137),  by  allowing  a 
plaintifi,  residing  in  a  oovnty  other 
than  that  where  tbe  principal  office 
of  the  corporation  is  aitoated,  to  com-' 
menoe  suit  against  it  by  oUaehmenL 
Pub.  Acts  Mich.  1B87,  No.  242,  p.  SOS. 
Is  the  same  State,  iptooem  frcm  a  jiv- 
tiet'i  court  in  dvil  caeea  is  not  al- 
lowed to  ran  into  another  county  than 
that  of  the  justice,  or  to  be  served 
beyond  his  constable's  bailiwick.  The 
general  statute  of  that  8tate  (Comp, 
I^ws  Mich.  1S71,  4  1683],  oonoeming 
tbe  service  oi  process  upon  foreign 
insurance  companies  doing  business 
within  the  State,  ia  not  applicable  to 
justice's  courts,  but  only  to  courts  of 
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fdl  j^aee  of  buHneat,  or  where  it  hat  a  local  agency,  brayteh  office, 
or  lubordinate  place  of  iuaineae,  —  au  eas;  way  by  which  cor* 
porationa  might  elnds  the  bringing  of  actions  against  them 
would  be  to  keep  their  principal  officers  away  from  each 
places  of  bnsiness  and  outside  of  the  venue;  tor,  as  we  have 
already  Been,  under  the  principles  of  the  common  law,  eervice 
of  process  can  only  be  bad  upon  the  principal  officers  of  a 
corporation.^  Statutes  have  been  enacted  in  many  of  the 
States  to  prevent  them  from  doing  this,  —  among  which  is 
the  following  statute,  enacted  in  Illinois  in  1863:  "That  in 
all  cases  where  suit  has  been,  or  may  hereafter  be  brought, 
against  any  incorporated  company,  process  shall  be  served  on 
the  president  of  such  company,  if  he  reside  in  the  county  in 
which  suit  is  brought,  and  if  such  president  be  absent  from 
the  coon^,  or  does  not  reside  in  the  county,  then  the  snm- 
mouB  shall  be  eeired  by  the  proper  officer,  by  leaving  a  copy 

record,  and  jasticoe  h«ve  no  Jorisdic-  {  8),  service  ol  process,  in  actions 
tion  ol  actiona  agaiaat  anch  com-  against  corporatdona  in  tbat  State, 
paniefl.  Hartford  Fire  Ina.  Oo.  v.  maybe  made  nponUie  proper  of&cera 
Owen,  90  Hich.  441,  anno  1874.  In  of  the  COTporation  in  the  county 
the  nme  State,  service  ol  gamithet  where  the  plaintiff  resides,  altbongh 
proeew  from  Justice's  conrts,  cannnt.  its  basinesB  ofBce  is  located  in  another 
under  the  statute  (Comp.Laws  Mich,  county.  Potter  v.  Hutchinson  Man. 
1871,  i  M68),  be  made  beyond  the  Co.,  79  Mich,  B07;  ».  c.  44  N.  W. 
eotmty,  and  an  acceptance  of  service  Eep.  696.  Under  a  atatnte  of  North 
by  an  attorney  of  the  corporation,  Carolina,  providing  that  proceaa,  in  a 
which  ahowa  that  it  was  mode  ont-  snit  against  a  conioration,  might  be 
side  the  county,  thereby  ahona  that  served  upon  an  officer  of  the  corn- 
it  was  made  where  the  process  had  no  pany,  in  the  county  where  he  nsnally 
leKal  force,  and  coDseqnently  no  jarie-  residee,  it  was  held  that  the  service 
diction  out  attach  by  virtne  of  each  might  be  made  In  the  county  of  the 
acceptance.  Hebet  «.  Amaxon  Ina.  officer's  domicile,  or  in  that  in  which 
Co.,  S3  Uich.  400.  Under  the  atatnte  be  had  his  official  restdence  and  car- 
of  Michigan  of  1875  (Pub.  Acta  Mich,  ried  on  the  corporate  busineea  (North 
1875,  art  167,  4  31),  which  waa  a aub-  Oarolina  v.  Baleigh  Ac.  B.  Co.,  Sired, 
stitote  for  the  provisions  of  earlier  Eq.  (N.  0.)  471),  and  the  service 
statutes,  service  of  process  on  Aman-  conld  not  be  treated  as  a  nullity,  if 
t^detaring  corporation  conld  only  be  the  sheriff  returned  on  whom  be  had 
bad  within  the  county  where  its  bnsl^  served  the  process,  tboi^h  it  was 
ness  office  was  eatabliahed.  Dewey  served  upon  an  officer  outside  the 
*.  Central  Oar  Ac  Co.,  43  Mich.  899.  county  of  his  residence.  Ibid. 
Bat,  since  the  passage  of  the  act  of  >  Ante,  i  7606. 
1887  (Mich.  Laws  1887,  Act  No.  242, 
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thereof  with  any  clerk,  caahier,  aecretary^eogineer,  coudoctor, 
or  any  agent  of  stich  company,  found  in  the  county."'  Uader 
this  statute,  as  of  course  under  every  other  statute  of  the  kind, 
there  must  be  what  is  aometitnes  called  a  venue,  that  is  to  eay, 
the  corporation  must  have  such  a  domicile  within  the  terri- 
torial limits  of  the  jurisdiction  of  the  court  in  which  the  ac- 
tion is  brought  aa  will  give  the  court  jurisdiction  over  it  in 
case  it  is  served  with  process  within  those  limits.  If  the  cor- 
poration has  such  a  domicile,  jurisdiction  over  it  will  attach, 
provided  process  is  served,  within  the  jurisdiction,  upon  any 
agent  designated  by  statute.* 


'  Bcfttea'  Comp.  243. 

*  Tbne,  undflr  the  above  BUtut«, 
where  an  inaowice  comp»ii7,  whoK 
j^incipal  agent  was  in  Peoria  County, 
in  Illinois,  had  a  branch  office  and 
i^ncf  in  Chicago,  in  Cook  County, 
an  action  brought  against  it  in  the 
latter  county,  and  proccBB  served  np- 
on  its  agent  there,  woa  well  brought. 
Peoria  Ina.  Co.  e-  Warner,  28  HI.  429; 
quoted  with  appronl  in  Stephenson 
Ins.  Co.  •.  Dunn,  45  lU.  211,  S18. 
Bnt,  under  the  aame  statute,  juris- 
diction ooold  not  be  acquired  by 
aerring  process  on  the  president  or 
other  officer  of  the  corporation  out- 
ride ol  the  jurisdiction  ot  the  court, 
that  ia  to  eay,  outeide  of  the  county 
within  which  the  suit  was  brought. 
If  the  president  ol  the  corporation 
did  not  reside  within  the  county, 
then  the  process  should  be  serred 
upon  some  other  officer  or  i^at 
named  in  the  statate.  BtephensoB 
Ins.  Co.  t.  Dunn,  45  HI.  211;  Winne- 
abeik  Ina.  Co.  v.  Holsgrafo,  46  111. 
422.  Compare  Mineral  Point  B,  Co. 
V.  Keep,  22  m.  9;  i.  e.  74  Am.  Dec 
124;  Chicago  &c.  S.  Co.  ».  Fell,  22 
III.  833.  And  it  would  necessarily 
follow  that  if  none  of  the  officers  or 
agents  named  in  the  statute  could  be 
found  within  the  county,  then  the 
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ph^tiO  would  have  to  bring  his  ac- 
tion in  some  county  where  the  corpo- 
ration had  a  bueineos  domicile,  and 
where  some  one  of  them  could  be 
found.  Under  section  S67  of  the 
General  Statutes  of  Colorado,  of  18B7. 
for  the  purpose  of  serring  a  summons, 
a  defendant  corporation  is  deemed  to 
be  found  only  in  the  county  where 
the  principal  office  of  the  corporation 
la  kept,  or  its  principal  businees  car- 
ried on,  subject  to  certain  exceptions 
named  in  the  section.  The  object  ot 
this  statute  was  to  preyent  sbosee 
which  bad  sprung  up  under  a  pre- 
vious statute,  like  that  <A  niinois 
abore  quoted,  authoriiiDg  service  up- 
on irresponsible  subordinates,  who 
would  neglect  to  communicate  notice 
to  their  principal,  and  to  secure  ser- 
vice upon  some  of  the  principal  offi- 
cers of  the  corporation  charged  with 
the  management  of  Its  afiairs.  West- 
em  Union  Tel.  Oo. «.  Conant,  11  Colo. 
Ill :  t.  e.  17  Pac  Bep.  107.  Compare 
Peoria  Ins.  Co.  •.  Warner,  28  111.  429, 
433.  A  statute  ot  Oregon,  referring 
to  transitory  actions,  provides  that 
"  in  all  other  cases,  the  octicnt  shall 
be  commenced  and  tried  in  the 
county  in  which  the  defendants,  ot 
either  of  them,  reside,  or  may  be 
found  at  the  commencement  of  the 
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g  7ff40.  Statatorr  Mode  of  Service  miut  be  Followed. — 

Recurring  dov  to  the  principle  that  where  the  mode  of  Bet- 
vice  is  pointed  out  by  statute,  tb&t  method  ia  ezcloeive,  it  may 


action;  or  if  none  o(  the  parties  re- 
aide  in  thig  State,  the  aama  maj  be 
tried  in  an^  cotint;  which  the  pl^n- 
tifi  may  designate  in  hia  oomplftint " 
(Civ.  Code  Or.,  i  44);  «nd  also  pro- 
rides  that  "the  enmrnonB  shall  be 
aerved  by  the  sheriff  of  the  county 
when  the  defendant  is  foand  " ;  and 
also  provides  that  the  sammons  shall 
be  Berred  by  delivering  a  copy  thereof, 
together  with  a  copy  of  the  complaint 
prepared  and  certified  by  the  plain- 
tiff, his  agent  or  attc^ney,  or  by  the 
county  clerk,  as  follows:  "1.  If  the 
action  be  againat  a  private  corpora- 
tion, to  the  president  or  other  head 
of  the  corporation,  secretary,  cashier, 
or  managing  ^ent;  or,  in  case  none 
of  the  officers  of  the  corp<aation  above 
named  shall  reside  or  have  an  office 
in  the  connty  where  the  cause  of  ac- 
tion aroee,  then  to  any  clerk  or  agent 
of  snch  corporation  who  may  reside 
or  be  found  in  the  county ;  or,  if  no 
snch  officer  be  found,  then  by  leaving 
a  copy  thereof  at  the  residence  or 
usual  place  of  abode  of  snch  clerk  or 
agent."  Ibid.,  i  65.  This  statute  au- 
Ihoriies  the  commencement  of  an 
action  against  a  corporation  in  any 
county  in  which  the  canss  of  action 
arose,  provided  the  corporation  can 
be  there  found  and  served  in  compli- 
ance with  its  terme.  It  was  intended 
to'  settle  a  controversy  which  existed 
prior  to  its  passage,  as  to  whether  a 
corpOTation  could,  no  matter  where 
the  cause  of  action  arose,  be  sued  in 
any  other  connty  than  that  of  its 
chief  office  and  place  of  bnsinesB. 
But  it  is  still  necessary,  in  the  com- 
mencement of  an  action  against  a 
Gorporatioa  under  it,  tn  order  to 
acquire  jnrfsdicticm  ever  the  person, 


that  the  return  of  service  of  sum- 
mons flboald  show  that  a  duly  authen- 
ticated copy  thereof,  and  a  copy  of 
the  complaint,  were  delivered  to  one 
of  the  officers  thereof,  designated  in 
the  part  of  the  statute  last  quoted, 
either  in  the  county  where  its  prin- 
cipal office  was  situated,  or  in  the 
county  where  the  cause  of  action 
arose;  or  in  case  noneoi  sut^  officers 
should  reside  or  have  their  offices  in 
the  county  where  the  canse  of  action 
arose,  then  to  any  clerk  or  sgent  of 
snch  corporation  who  might  reside  or 
be  found  in  the  connty  where  the 
cause  of  action  aroee ;  or  If  no  ench 
officer  be  found,  then  by  leaving  such 
cotnes  at  the  residence  or  usual  place 
of  abode  of  such  clerk  or  agent.  The 
action  may  be  commenced  in  the 
county  where  the  corporation  has  its 
principal  office,  whether  the  cause  of 
action  arose  there  or  not,  because 
that  is  its  place  of  residence.  In 
that  case,  however,  the  service  must 
be  made  npon  the  president,  or  other 
head  officer  of  ttie  corporation,  secre- 
tary, cashier,  or  managing  agent 
thereof;  but  if  commenced  in  a 
connty  where  the  cause  of  action 
arose,  service  may  be  made  upon  a 
clerk  or  <^nt,  nnder  the  circum- 
stances and  in  the  manner  above 
mentioned.  When,  therefore,  an  ac- 
tion was  commenced  against  a  do- 
mestic corporation  within  the  connty 
where  it  bad  its  principal  office,  but 
the  summons  was  delivered  to  the 
sheriff  of  another  county,  and  there 
served  upon  its  second  vice-president, 
it  was  held  that  the  court  acquired  no 
jurisdiction.  Holgate  «,  Oreg(»i  Pac. 
B.  Co.,  16  Or.  123;  (.  e.  20  Am.  & 
Eog.  Corp.  Caa.  527;  17  Pac.  Bep. 
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be  added  that  the  law  does  not  demaDd  a  literal  and  exacting 
compliance  with  the  etatnte,  bat  is  generally  satisfied  with  a 
svbBtantial  compliance}  This  does  not  mean  that,  where  the 
statute  imposes  certain  conditions,  the  sheriff  can  substitute 
other  conditions  not  equivalent  to  those  of  the  statute.  Thus, 
if  the  statute  demands  service  upon  the  chief  officer,  but  pro- 
vides for  service  upon  a  subordinate  officer  or  agent  in  case  tbe 
"  chief  officer  cannot  be  found,"  this  means  in  case  the  chief 
officer  cannot  be  found  in  the  county  or  bailiwiclc  of  the  offi- 
cer serving  the  writ.*  It  refers  to  something  more  than  a  tem- 
porary absence  from  the  usual  place  of  business  of  such  officer: 
it  means  an  absence  from  the  county .'  Hence  if,  under  such 
a  statute,  the  sheriff  returns  that  he  has  served  the  summons 
upon  a  person  in  charge  of  the  business  office  of  the  defend- 
ant, "  in  the  absence  of  the  president  or  chief  officer,"  this  will 
not  be  a  good  service,  and  will  not  give  jurisdiction;  because 
flOtt  conttat  but  that  it  may  be  his  mere  temporary  absence,* 

S  7541.  Following  the  Analogy  of  Btatntee. — Where  there 
is  a  general  statute,  directing  tlie  manner  in  which  mmmotu 
shall  be  served,  but  there  is  no  statute  specially  directing  the 
manner  in  which  another  species  of  notice  is  to  be  served, — 
as  for  instance  a  notice  of  appeal, —  then,  there  is  authority  for 
the  position  that  the  court  will  follow  the  analogy  of  the  stat- 
ute prescribing  the  mode  of  serving  a  summons.* 

§  7542.  Manner  of  Service,  DelivertoK  Copy,  etc.  —  This 
subject  is  probably  governed  by  atatutea  in  ail  cases;  and  there- 

859.    It  la  perceived  that  this  ia  in  '  Ooegrove  v.  Tebo  Ac.  B.  Co.,  54 

accordance    with    the    construction  Uo,  496. 

placed  upon  the  etatute  of  Illinoia,  '  EoeD  v.  Atlantic  Ac  R.  Oo.,  64 

as  above  shown ;  and  the  meaning  ia  Mo.  661. 

that  the  corporation  must  be  served  '  Dixon  «.  Hannibal  Ac  S.  Co., 

tn'thtn  the  venue,  apon  such  agent,  81  Ho.  40S;  Hoen  e.  Atlantic  Ac  R. 

there  found,  aa  the  etatute  petmita;  Oo.,  64  Mo.  661. 

and    that   the  summons  cannot  be  *  Hoen  e.  Atlantic  ice  B.  Co.,  64 

sent  oat  of  the  venue  to  be  served  on  Mo.  661. 

some  othar  Agmt,  imleM  the  statute  *  Pacific  Coaat  B.  Od.  v.  Superior 

permits.    Parke  «.  Oommonwealth  Court,  79  Oal.  108}  >.  &  21  Fac  Bep. 

Ina.  Co.,  44  Pa.  BL  422.  609. 
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fora  it  vill  not  b«  useful  here  to  go  furtber  than  to  state  the 
TMults  at  whioh  the  cuurti  have  arrived  in  the  interpretation 
of  moh  Btatutea.  It  has  been  held  eoeSoient,  in  Kevada,  to 
delivar  %  copy  of  the  summons  to  the  Beeretar;  of  the  oor- 
pontion;^  in  Maine,  in  the  case  of  a  corpotatton  atunmoned 
«■  tmstee  (gatuiBbee),  to  leave  a  copy  at  the  place  of  the  last 
And  nsaal  abode  of  the  treatarer,  or  other  proper  officer;  *  in 
Georgia,  to  leave  a  copy  of  the  vrrit  at  the  vost  notorioos 
place  of  abode  of  the  president  of  the  corporation;'  in  Con- 
necticut, in  an  action  by  a  citizen  against  the  Bank  of  the 
United  States  domiciled  in  PenneyWania,  by  attaching  a 
taUe,  the  property  of  the  defendants,  and  leaving  notice  of 
the  writ  vith  the  president  and  oashier  of  Uie  twaneh  bank,* 

g  7Ha  fierrloo  hj  Officer  Wbo  H  A  Kntbar  of  tto  Cev- 
vmattou.  —  We  have  already  seen  that  where  the  plaintiff  ia 
«n  officer  of  the  corporation,  a  valid  aervice  of  process  in  bis 
flttit  against  the  corporation  cannot  b«  had  against  him,  bia- 
caose  it  will  be  to  his  interest  to  conceiU  instead  of  commnni- 
'Cating  the  nqtice  to  the  corporation.*  It  is  held,  in  an  old 
«ase,  that «  writ  in  faver  of  a  man nfiacto ring  corporation  will 
be  abated  if  served  by  a  constable  who  is  a  VMmher  of  th<e 
-eorporaldon.'  Bnt  there  doee  not  appear  to  be  any  reaaon  in 
this,  eepecially  in  view  of  the  fact  that  a  stockholder  in  a 

'  <Hnig  «.  InJeprndrat  An.  Htn.  tim«  bft-rc  been  engaged  in  the  bank- 

•Oo.,  1  ll«v.  M7.  fug  room.    Harrell  «.  Uexioo  0«ttle 

*  Hwria  «.  Someteet  &e.  B.  Co.,  Co.,  7S  Tex.  612;  «.  e.  11  B.  W.  B^. 
47  He.  998.  863.     Where  it  appeared   thftt   th« 

■  Water  I<ot  Go.  «. Bank  of  Brmw-  BberiC  handed  theeltationtoonewbo 

wick,  20  Ga.  686.  ma  tb«  privatt  uertlary  of  tht  preti- 

*  Sill  *.  Bank  of  tTnited  States,  6  Sent  of  l^e  corporation,  and  that  this 
-CoDD.  1Q2.  But  where  a  corporatioo  person  told  tho  shMiS  that  he  was 
b«d  ita  plaoe  of  baaiiwH  hi  the  same  without  authoritjr  to  reraive  the  cita- 
K)«n  in  wUeh  a  banking  biuiDe«a  tioa,  it  waa  held  that  the  service  was 
waa  eondixted,  bat  aeparaied  from  bad,  and  that  there  waa  no  juriadic- 

I  oonoam  hj  a  acreen,  a  tion.    Collier  v.  Morgan's  La.  ioa.  R. 

a  the  earporation  b;  leaving  Co.,  41  La.  An.  87;  *.  fc  6  Sontli. 

n  fn  tba  ponioo  <rf  tb«  room  Bep.  637. 

.   bf  the  banltiBg  oaocem,  *  Ante,  i  6306. 

was  not  a  valid  aervice,  although  the  *  Dunmore  Han.  do.  e.  Bo(±inU, 

~     rs  of  tbe  corporation  ma^  at  the  BiujU  (Vt)  18. 
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'business  corporation  la  not  the  defendant  in  an  action  against 
the  corporation,  but  may  sue  the  corporation  or  be  sued  by  it 
both  at  law  and  in  eqaity.*  Under  statutes  prohibiting  the 
service  of  the  writ  by  one  who  is  a  party  to  th«  action,  it  is 
therefor©  a  sound  view  that  the  proper  oflBcer  to  serve  the 
writ  is  not  disqualified  by  being  a  member  of  the  corpora- 
tion;* and  this  would  necessarily  be  so  in  the  case  of  a 
municipal  corporation;  otherwise  no  one  might,  in  some  cases, 
be  found  who  could  serve  the  writ. 

g  7ff44.  Service  by  Publication. —  Statutes  are  found  which 
authorize  service  of  process  against  domestic  corporations  by 
publication,  where  no  officer  or  agent  can  be  found  within  the 
State,  upon  whom  service  may  be  had.'  The  effect  of  a  judg- 
ment rendered  upon  such  a  notice  would,  at  most,  be  to  author- 
ize execution  against  property  of  the  corporation  wiihin  the 
State.*  The  principle  already  adverted  to,*  that  statutory  modes 
of  service  must  be  strictly  paraned,  applies  with  peculiar  force 
to  notice  by  publication.* 

g  7540.  FoTm  and  Sofflclener  of  the  Betorn. — The  form 
and  substance  of  the  return  of  the  officer  who  serves  the  writ 
is  a  matter  of  extreme  importance,  because  it  is  in  the  nature 

*  Poit,  i  7679.  not  Attach.    Bcammon  w.  Ohioago,  40 

■  Adama  p.  WiscMBet  Buk,  1  He.  SL  I4S.  So,  where  the  statate  re- 
SOl ;  I.  c.  10  Am.  Dec  88;  Herchuits'  qolrei  publication  to  be  nuide  in  a 
Bank  «,  Oook,  4  I>ick.  (Hua.}  406.  newipaper  aelected  by  a  municipal 

■  See  for  inBtance,  N.  0.  Lawa  1888,  coiporation  for  the  pnbticstloa  of  its 
ch.  108,  p.  lOJL  l^al  notices,  if  the  corporation  has 

*  Where  a  corporation  had  been  aelected  a  daily  paper,  a  pnblication 
diMolved  aa  bankrupt  tmder  the  late  of  the  notice  in  a  Sunday  edition  will 
Federal  baukrnptcy  law,  it  waa  held  not  be  a  compliance  with  the  statote, 
that.aa  thedebtorconldnotbefoniid,  for  the  further  reason  that  the  Bon- 
aervioe  moat  be  made  by  publication,  day  edition  !i  not  delivered  to  Its  sub- 
Be  Washington  Marine  Ids.  Co.,  S  acriben  aa  a  part  of  its  regular  daily 
Nat  Bank.  Beg.  648.  Urae,  bat  sold  mly  to  newt-dealers 

*  Atite,  a  7603,  7509;  poif,  f  80S1.  and  newabc^,  and  ia  hence  r^anled 

*  For  instance,  where  the  statute  as  a  different  and  distinct  paper  frun 
nqniiei  publication  for  Ox  days,  this  the  paper  selecled  bytheoorpontioi). 
means  lix  joridical  days,  and  if  one  of  Ibid, 

the  days  ia  Sonday,  joiisdiction  does 
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of  a  Tecord,  and  cannot  be  averred  against,  except  in  a  direct 
action  against  the  officer  to  recover  the  damages  which  have 
resulted  to  a  party  to  the  suit  in  caae  of  its  being  a  false 
return.  To  this  statement  of  the  verity  of  a  sheriffs  retnm 
there  are  no  doubt  statatcry  and  other  exceptions.*  As  the 
mode  of  serving  process  ia,  in  nearly  all  American  juris- 
dictions, carefully  prescribed  by  statute,  Ihe  test  of  a  good 
retom  is  that  it  exhibits  a  literal  compKanee  with  the  stat- 
ute.* Another  is,  that  it  should  state  those  facts  in  direct, 
and  not  in  infa-entiai,  language.  For  instance,  if  the  gov- 
erning statute  permits  the  process  to  be  served  upon  the  pres- 
ident of  the  defendant  corporation,  the  sheriff  should  state 
the  name  of  the  person  upon  whom  he  serves  it,  and  should 
also  state  tbat  such  person  it  the  president  of  the  defendant 
corporation.  A  return  that  he  served  the  writ  on  "A.  B.,  aa 
president,"  etc.,  is  bad,*  because  it  does  not  show  that  the 
sheriff  baa  complied  with  the  statute.  And  this  is  so  on  prin- 
ciple, although  the  recital  in  the  return  as  to  the  ofGcial  char- 
acter of  the  person  on  whom  the  officer  made  the  service  may 
not  he  sufficient  to  support  a  judgment  by  default,  additional 
evidence  being  required.*  It  ia  true  that,  in  the  jumble  of 
judicial  holdings  upon  this  question,  decisions  can  be  found 
which  will  excuse  such  a  return  as  tbat  last  cited;*  bat  they 
are  clearly  opposed  to  the  governing  principle  already  stated,* 


*  JM«,  i  7fi07,  note.  Wlntemnte  •.  Ne*  Jereej  Out.  B. 

■  Ycx  *  retom  nbowing  a  literal  Co.,  6  Pa.  Oonnty  Ot.  M8. 
compliance  with  the  governing  Bta^  *  lUinoiB  &c  B.  Go.  *■  Eennedj', 
nte,  aee  BUte  «.  O'Neill,  4  Mo.  App.  2t  TO.  319. 
2S1.    That  the  return,  ondet  a  Ten-  *  ^nle,  t  7S07. 
nenee  etatnte,  need   not  show  that  *  Ihna,  the  return  of  the  iherifl 
the  person  opcm  whom  the  prooesa  ia  tbat   a  aommona,  in   an  action    to 
■erred  ia  the  joeBident,  or  other  head  which  a  connty  was  a  party,  was 
ofScer,  caahiar,  treaanrer,  aecretary,  aerred  on  A.  A  B.,  "  laiiJ  to  be  corn- 
director,  <^  ohiaf  agent  of  the  corpo-  miasionen,"  was  held  equivalent  to 
ration  in  the  county,— see  Wartrace  a  retom  of  servioe  on  "  A.  and  B., 
«.  WartrsceAcCo.,  SColdw.  (Tenn.)  commisBioners,"    since    the    words 
616.    Exami^  of  a  sufficient  return  "  said  to  be  "  might  be  itrack  ont  ae 
of  Bunmons  in  an  action  against  a  sorplosage;    Eleckner  t.  Coont;  ot 
fDieiKQ  COTpoiation  in  FennsrlTania:  Lehigh,  6  Whart.  (Pa.)  H. 
*  AnU,  ii  7M3,  7609;  jKXt,  i  80Z1. 
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that  th9  statatory  mode  of  acquiring  jurisdiction  iu  sQoh  eases 
is  exclusive.  In  describing  the  agent  upon  whom  he  served 
the  process,  the  sheriff,  in  his  return,  mnet  descrihe  an  agent, 
either  within  the  language,  or  at  least  within  the  meaning,  of 
the  governing  statute,  where  general  words  of  description  are 
employed  therein.'  Where  the  statute  provides  for  an  cdter- 
native  or  $ub8tiluUd  mode  of  service,*  —  upon  the  president  or 
other  chief  offioer,t>if  he  can  he  found  within  the  jurisdic- 
tion,  and  if  not,  upon  some  inferior  ofiBcer  or  agent  named, 
then,  in  order  to  give  the  court  jnrisdiction  in  case  of  service 
upon  an  inferior  officer  or  agent,  the  return  must  thow  the 
condition  named  tn  the  atatnte,  as  that  the  president  did  not 
reside  in  the  county  or  was  absent  therefrom.*  But  it  does 
not  follow  from  this  that  the  return  must  pursue  the  exact 
language  of  the  statute,  though  it  is  safer  where  a  proper 
grammatical  construction  will  allow  it  to  he  done.* 


*  Wh«n,  tho'efore,  he  ratorned  that 
be  had  ewrod  proceoa  against  a  nul- 
road  companr  upon  ita  "oommero. 
ftgent,"  and  the  statute  provided  for 
■eirice  apon  "my  station  agent," 
the  return  did  not  ahovr  anch  aerrioa 
u  gave  the  conrt  Jurudiction.  De> 
troit «.  Wabash  Ac.  B.  Oo.,  63  Hich. 
712;  «.  c  30  N.  W.  Eep.  321.  So, 
where  the  statute  authorized  eerrice 
of  a  notice  of  garnishment  by  deliver- 
ing it  ta  "  the  nearest  station  agent  or 
freight  agent,"  of  the  railroad  com- 
pany {Rev.  SUt.  Mo.,  1879,  i  2521), 
a  return  which  showed  Bervice  "by 
delivering  a  copy  ol  the  notice  to  D. 
W.  Steal,  nearest  agent,"  etc.,  did 
not  give  jurisdiction  tn  proceed.  Ha- 
ley V.  Hannibal  &c.  B.  Oo.,  80  Mo. 
112.  So,  where  the  statute  governing 
the  service  of  process  sgsiaat  railroad 
companies  in  actions  before  jasticuB 
of  the  peace  for  killing  or  injoring 
animals,  required  service  to  be  had  on 
the  "station  agent,"  a  return  of  ser- 
vice upon  a  person  described  merely 
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M  "agent,"  was  sot  suffleient,  be- 
cause it  was  neither  a  liteisl  nor  a 
substantial  equivalent  of  the  statute ; 
and  the  court  acquired  no  jnrisdic- 
tion. Heath  v.  Missouri  Ac.  B.  Co., 
83  Ho.  617,  624-S26. 

*  Ante,  i  7630. 

*  St.  Louis  Ac.  K.  Oo.  «^  Dorsey, 
47  HI.  2S8. 

*  Heath  v.  Hissouri  &c  R.  Co.,  83 
Mo.  617,  624.  Thus,  where  the  gov- 
erning statute  authorised  service  to 
be  mode  "  by  leaving  a  copy  thereof 
at  any  business  office  of  said  company, 
with  the  person  in  charge  thereof" 
(Rev.  Stat.  Mo,  1879,  i  748),  and  the 
sheriff  returned  that  he  left  a  copy 
with  "  D.,  the  book-keeper  and  agent 
of  the  witbin-named  defendant,  at 
and  in  the  only  office  of  the  company 
in  the  county  of  I.,  said  D.  being  in 
charge  ol  defendant's  said  office," 
etc.,  it  was  held  that  this  suffidentiy 
showed  a  compliance  with  the  stat- 
ute. Hill  V.  BL  Louis  Ore  Ac.  Co.,  9J 
Mo.  103;  ■.  e.  3  S.  W.  Bep.  289,  68ti. 
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%  7846.  OltfeettOB  to  Serrloa  and  Betam,  how  Made. — 

Under  some  BjBtemB  of  procedure,  corpontions  are  allowed  to 
appear  for  the  special  purpose  of  mating  objection  to  the 
manner  in  which  process  has  been  served  upon  them,  or 
rather  to  object  that  process  has  not  been  served  upon  them, 
but  has  been  served  upon  some  one  not  their  agent.'  Objec- 
tions of  this  kind  <!ome  with  an  ill  grace  from  domestic  cor- 
porations suable  within  the  venue,  and  the  courts  look  upon 
them  with  disfavor.'  The  writer  is  of  the  opinion  that  such 
an  appearance  ought  to  be  regarded  as  an  appearance  for  all 
purposes.  Where  such  a  motion  is  grounded  upon  a  misde- 
scription of  the  corporation  in  tiie  sheriET'a  return,  then  it 
must  state  the  other  name,  on  the  principle  applicable  to  pleas 
in  abatement  that  the  defendant  must  give  the  plaintiff  a  bet- 
ter writ.'  Where  the  objection  does  not  relate  to  the  manner 
of  serving  the  process,  or  acquiring  jurisdiction  over  the 
defendant,  but  is  grounded  on  the  proposition  that  the  titua 
of  tha  eontract  sued  on  was  such  that  the  court  was  without 
jurisdiction  of  the  cause  of  action  named  in  the  declaration, 
it  cannot,  it  has  been  held,  be  taken  by  motion  to  quash,  but 
ought  to  be  taken  by  plea  so  as  to  allow  a  review  by  writ  of 
error  based  on  the  record  of  exceptions.*    In  other  words, 

■  Collier  t^  Horgan's  La,  &c.  B.  the  aerritse  was  defective,  nor  in  what 
Co.,  41  Id.  An.  87.  manner  it  coald  be  corrected,  waa 

*  Kje  •.  BorlingtOQ  Ac  B.  Oo.,  60  properlj  ovennled.    Ibid. 

Vt.  686.  *  Haxwell  v.  Speed,  60  Hich.  38; 

■  Ihid,  Where  the  defendant  waa  (.  e.  26  N.  W.  Rep.  824.  Where  the 
dtecribed  in  the  writ  as  the  "  Bar-  lerviee  t'l  good,  and  the  pUa  in  abalt' 
lington  and  lAmoille  Railroad  Com-  munt  filed  by  the  oorporatioii  conee- 
panT,  a  company  oi^niied  nnder  the  qnentlj  bad,  It  will  not  be  an  error 
lawi  ot  this  State,"  it  was  heid  con-  for  which  the  jadgment  will  be  re- 
■irtaatwith  the  oonclneion  that  the  versed,  that  the  plaintiff  proeMdMl  to 
dtdendant  waa  a  corporation  opon  talx  a  judgment  by  defauU  t^aiitBt  tha 
which  service  of  process  might  legally  corjxmition  in  dUregard  oj  tA«  pira. 
be  had,  under  the  governing  statute,  wifhovf  Jfrit  ^owng  to  how  tt  (triobn 
bj  delivering  a  copy  to  ita  clerk.  A  JVm  (%«  jtlet.  But  it  was  said  that 
■BotiaDtodieinissou  the  ground  that  "if  the  defendant  MMrporatioa  bad 
the  tsrvioa  waa  illegal,  which  neither  filed  an  affidavit  of  merits,  and  asked 
aDoftil  nor  denied  the  corporate  ex-  that  the  default  might  be  opened  or 
i8t«tu»  of  the  defendant,  and  which  the  {odgroent  vacated  in  the  court 
did  not  point  out  the  respect  in  which  below,  then  might  have  been  good 
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such  an  objection  is  one  wliich  goes  to  the  meritB,  and  ehoald 
be  mado  as  objections  to  the  merits  are  made. 

g  7947.  SeiTlce  of  TSoOtSB  of  Appeal.— The  lav  on  the 

subject  of  the  necessity  of  giving  notice  of  appeal,  varies  from 
the  greatest  technicality  to  the  greatest  liberality.  For  in- 
stance, in  Missouri,  in  the  case  of  appeals  from  justices  of  the 
peace  to  the  Circuit  Court  for  the  purpose  of  a  trial  de  novo, 
the  greatest  strictDesa  is  demanded  in  following  the  statutes 
in  regard  to  giving  notice  of  the  appeal,  as  will  be  seen  by 
the  cases  cited  in  the  note.*  Coming  to  the  other  end  of  the 
oscillation  of  the  pendulum,  we  find  decisions  to  the  effect 
that,  in  proceedings  originating  in  the  probate  court  and 
removed  to  a  higher  court  for  trial  d«  novo,  a  statutory  pro- 
vision for  giving  notice  of  an  appeal  is  regarded  as  directory 
merely;  so  that,  where  notice  has  not  been  given  as  pre- 
scribed, the  appellate  court  may  make  an  order  for  some  suit- 
able service  of  it.*  It  should  seem  that  this  is  the  correot 
view  where  the  cause  is  merely  removed  to  a  higher  court  for 
a  trial  de  novo;  since  such  an  appeal  is  in  no  case,  like  a  writ 
of  error  at  common  law,  the  commencement  of  a  new  action, 
but  the  object  of  giving  the  notice  ia  merely  to  afford  the 
opposite  party  time  to  prepare  for  a  new  trial  in  another 

groani,  la  the  diBcration   of  timt  ■  Rowlej  f.  Hindi,  60  Uo.  403; 

oonrt,  Ita  grmndng  sach  an  applies.  Pnrcell  •.  Humibal  ice,  E.  Co.,  60 

tkm.    Bat   It  hM  oontented    itHlf  Ho.  S04 ;  Nay  v.  Hannibal  Ac  B.  Co., 

with  attacking  the  jmiBdictian  of  tha  61  Ho.  676 ;  Page  «.  Atluitic  Ac  B. 

conrt  on  writ  of  error;  end  the  de-  Co.,  61  Ho.  78;  Thoreton  ».  Kenaee 

feet,  if  aaj,  in  the   proceediaga    to  Fac.  B.  Co.,  1  Mo.  App.  400;  McGin- 

judgment  after  the  BUng  of  the  plea  nesav. Taylor,  83  Ho.  App.  filS;  Fink 

la  one  of  irregularity  in  practice,  and  •.  Berberich,  7  Ho.  App.  677;  Jordan 

not  one  operating  in  any  waj  npon  •.  Bowman,  28  Ho.  App.  60B;  Hor- 

the  jarisdiction."    SMckle  Ac  Co.  «.  ton  «.  Eanias  City  Ac.  R.  Co.,  30  Ho. 

Wiley  Oonstroction  Co.,  61  Hich.  226;  App.  Stt. 

a.  c  1  Am.  St.  Bep.  67L    As  to  the  *  Woodward  e.  Spear,  10  Yt.  420; 

practiceofetrikingoiitpleaa, answers,  Donovan's    Appeal,    40   Conn.    164. 

or  detenaea,  eee  People  v.  HcOumber,  The  Sapreme  Court  of  Uichigsn  ia- 

18  N,  Y.  816;  «.  c  72  Am,  Dec  616;  dine  to  the  lame  view;  Simpeon  •, 

alao  an  extended  note  in  72  Am.  Dec  UansQeld  Ab  B.  Co.,  88  Hich.  620, 

621,  a  Hq.;  also  Hayward  «.  Grant,  18  028. 
Uinn.  166;  *.  c  97  Am.  Dec  228. 
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ooart.*  Of  course,  if  the  proceeding  in  the  appellate  court  ii 
in  the  nature  of  a  new  action,  as  in  caae  of  a  writ  of  error  at 
common  law  or  a  bill  of  review  in  chancery,  it  must  be  com- 
menced by  new  process,  without  which  the  appellate  court 
will  acquire  no  jurisdiction.  Under  a  statute  of  Michigan,* 
in  the  case  of  an  appeal  from  the  probate  court  in  a  proceed- 
ing by  a  corporation  against  the  estate  of  a  deceased  person, 
if  the  executors  appeal,  the  probate  judge  can  direct  bow  ser- 
yice  of  the  notice  of  appeal  shall  be  served  on  the  corporation, 
and  may  name  the  officer,  agent,  etc.,  on  whom  it  shall  be 
made.'  It  is,  therefore,  not  necessary  that  the  more  general 
statute  which  preecribes  how  process,  pleadings,  etc.,  shall  or 
may  be  served  on  corporations,  or  on  the  particular  class  of 
corporations,  shall  be  complied  with,  where  there  is  such  a 
special  statute.*  On  the  contrary,  if  there  is  no  special  stat- 
ute directing  how  notice  of  an  appeal  shall  be  served  on  a 
corporation,  the  court  will  cause  it  to  be  served  in  the  same 
manner  aa  is  provided  by  the  general  statute  for  the  service 
of  original  process  on  corporations  in  actions  against  them.* 

*  So  rtated  "by  lb.  Jiutiee  Cooler         *  Bimpnon  «.  Huufield  Ao.  B.  Co., 
In  Smpaon  «.  Huufield  fto.  B.  Co.,     S8  Uich.  626. 
S8  Mch.  6S6,  639.  *  Ibid. 

■  Oomp.  Lftwi  MIoh.,  (  4442.  *  P&ciflo  Coast  B.  Co.  *.  Saparior 

Conrt,  790ftl.  108 ;  (.  0.  SI  I^M).  Bep.  eOft. 
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%  7SS2.  Appearance  Cores  Defects  In  Serrloe  of  Process, 
and  'Waives  Jorlsdicthm  over  Um  Penon.  —  It  i»  a  general 
priaciple  in  the  law  of  procedure  that  a  voluntary  appearance 
by  the  defendant,  for  the  purpose  of  contesting  the  merita  of 
the  action  brought  against  him,  waives  any  right  of  objection 
for  want  of  process,  sufficiency  of  process,  want  of  service  of 
process,  or  sufficiency  of  service  of  process,  by  which  it  was 
attempted  to  bring  him  into  court.'    This  principle  is  equally 


>  Cartwright  v.  Chab«t,  8  Tex. 
281;  t.  e.  49  Am.  Dec.  742;  Pixley  «• 
WincheD,  7  Cow.  (N.  Y.)  366;  i.e.  17 
Am.  Dec  6S6;  Barber  v.  Hubbard,  3 
CodeEep.  (N.  Y. )  171;  Petrie  o.Fiti- 
K<Tald,  1  Daly  (S.  Y.),  405;  Webbtr. 
Motl,  8  How.  Pr.  (N.  Y.)  439,  441 ; 
Hubbell  V.  Dana,  9  How.  Pr.  tN.  Y.) 
434;  Ooppernoll  v  Eetcham,  56  Barb. 
(N.  Y.)  113;  Ballonhey  v.  Cadot,  8 
Abb.  Pr.  (N.  B.)  (H.  Y.)  123:  Hanna 
r.  HcKeniie,  6  B.  Mon.  (Ey.)  814; 
Enoz  f.  Bammers,  3  Oraach  (TT.  S,), 


490;  Rowley  v,  Stoddard,  7  Johns. 
CK.  Y.)  207;  Tubervillo  v.  Long,  8 
Hen.  dc  M.  (Va.)  S09.  There  ia  a 
view,  not  based  npon  any  aotud  con- 
ception, that  this  principle  applies 
only  to  mere  irregularitiei  in  the  pro- 
ceae  or  in  its  service,  and  not  to  de- 
fects of  a  radical  natcre:  Beall  v. 
Blake,  18  Ga.  217;  t.  c.  68  Am.  Dec. 
613;  LitUe  v.  Ingram,  16 Qa.  194, 198; 
LiUle  V.  Little,  5  Mo.  227;  i.  e.  32 
Am.  Dec.  317.  Compare  Wynn  v. 
Booker.  22  Ga.  369,  862.    As  where 
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applicable  in  actions  against  corporations.  Although  the  ser- 
vice of  the  summons  may  be  defective  so  as  not  to  give  jnris- 
diction  over  the  corporation,  yet  if  the  corporation  appears 
and  pleads  to  the  merits,  it  thereby  waivet  the  defect  and  snb- 
mits  itself  to  the  jarisdiction  of  the  court.  Thereafter  it  can- 
not raise  the  question  whether  the  person  upon  whom  the 
process  was  served  was  its  agent  or  not.^  But  a  voluntary 
appearance  does  not  waive  jurisdiction  over  the  tubjeet-matter 
of  the  aetion;  because  it  is  a  principle  that  the  powers  of  courts 
over  the  subject-matter  of  actions  cannot  be  enlarged  by  the 
consent  of  parties  litigant. 

g  76B8>  In  Oaee  of  Forclcn  Corporations,  Waives  Bizemp- 
tlon  from  bting  Sued.  —  80,  if  the  relation  of  a  foreign  cor- 
poration to  the  domestic  State  is  such  that,  under  the  statutes 
of  such  State,  or  otherwise,  it  enjoys  an  immunity  from  being 
sued  therein,  —  if  it  is  so  sued,  aod  appears  in  the  suit,  by 
attorney  or  otherwise,  for  the  purpose  of  contesting  the  merits, 
it  waives  its  privilege  and  voluntarily  submits  to  the  jurisdic- 


no  pioc«M  had  been  attached  to  the 
(mginal  decUration  (Besll  «.  Blake, 
tnpra),  or  where  the  process  did  not 
nm  in  the  name  of  the  State :  Little 
«.  little,  tupn.  Bnt  this  laat  deci- 
rion,  althoQgh  reprinted  in  the  Amer- 
ican Decisions  as  though  it  wu  etill 
anthori^,  was  a  mere  judicial  aber- 
ration, and  was  overmled  in  Bavii  •. 
Wood,  7  Mo.  162,  where  it  was  held 
that  the  provision  ol  the  constitation 
of  Uiaaoori  requiring  all  writs  to  ran 
in  the  name  of  the  State  was  directorj 
taettij,  and  that  a  writ  defective  In 
this  paxticolar  was  cnred  where  the 
defendant  appeared  and  answered  to 
the  merits,  or  oonfeeaed  the  defend- 
ant's demand.  See  also  Doan  v.  Bo- 
iij,  88  Ho.  449 ;  Jump  «.  McOlorg,  36 
Ho.  196.  Aside  from  this,  thare  is  no 
■mse  whatever  in  the  conception  that 
there  may  be  sooh  radical  defects  in 
the  jaxxeaa  by  which  a  defendant  is 


brot^ht  into  court  as  cannot  be 
waived  by  his  TOluDtory  appearance, 
which  in  itself  is  a  sabmiasion  to  the 
jnriadictioa  of  the  conrt.  The  only 
object  of  the  process  is  to  bring  him 
into  court  and  to  enable  the  plaintiS 
to  recover  a  judgment  against  him  in 
case  he  refuses  to  come  in.  If  he 
comes  in  for  any  other  purpose  than 
to  object  to  the  mode  by  which  it  is 
attempted  to  bring  him  in,  ho  ococm- 
plishes,  by  his  voluntary  action,  the 
porpoee  of  the  process ;  and  it  is  the- 
sheerest  soDseose  to  allow  him,  in 
BOtaa  fntnre  proceeding,  to  question 
the  validity  of  the  method  by  which 
he  baa  been  brought  in. 

I  Hineral  Pcdnt  B.  Oo.  *.  Keep,  22 
lU.  9;  I.  e.  74  Am.  Dec.  121;  Union 
Nat.  Bank  «.  First  Nat.  Bank,  90  HI. 
66,  fiS, — where  it  is  held  that  ttie  &ct 
of  defective  servioe  can  only  be  pat  in 
isBoe  by  a  plea  in  abatement. 
6997 
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tiou  of  the  coart,  aod  the  jadgment  will  have  the  same  effect 
as  though  it  had  been  rightfully  served  within  the  venue.* 
Under  this  principle,  where  the  foreign  corporation  is  not 
engaged  in  baainess  in  the  State,  but  its  president  is  inveigled 
into  the  State,  and  process  is  there  served  on  him,  while  this 
will  not  give  jnrisdiction  to  proceed  to  judgment  against  it,' — 
yet  where  the  corporation  appears  and  pleads  to  the  merits  by 
a  duly  authorized  attorney,  it  cannot  afterwards  Lave  the 
action  dismissed  on  the  ground  of  the  invalidity  of  the  ser- 
vice.' 

g  7554.  Applicatloa  of  This  PriDClple  to  Federal  Jnrbdlo- 
tioD.  —  This  principle  is  applicable  to  Federal,  aa  weill  as  to 
State,  jarisdiction.  Thus,  as  elsewhere  seen,*  although,  prior 
to  the  enactment  of  the  Federal  Process  Act  of  1872,  an  attach- 
ment could  not  issue  out  of  a  court  of  the  United  States  except 
in  aid  of  a  suit  where,  on  grounds  of  diverse  citizenship  or 


'  Had7  «.  Insurance  Oa.,  87  Ohio 
at.  366;  Mun?  r.  Vanderbilt,  39 
Barb.  (N,  Y.)  140;  Keynolds  c.  Ia 
OroMS  ftc.  Packet  Co.,  10  Hinn.  178; 
UcOormick  e.  Feiins;lvuiia  Ac  B. 
Oo.,  49  N.  T.  303 ;  Hann  «.  Barnegfttt 
4c  Co.,  7  CSy.  Proc.  Eep.  (N.  Y.) 
2S2;  Brooka  «.  New  York  Ac.  B.  Oo., 
30  Hnn  (N.  Y.),  47;  Viiginia  Ac. 
Steamboat  Nut.  Co.  •.  United  BUtes, 
Taney  (.V.  8.),  418;  Ktigerftld  Ac. 
GonatroGtion  Co.  v,  Fitcgerald,  137 
If.  8. 98 ;  Do  Bemer  ».  Drew,  39  How. 
Pr.  (N.  Y.)  466;  Oarpentier  «.  Mln- 
tani,  65  Barb.  <N,  Y.)  293;  Paulding 
tr.  Hadeon  Han.  Co.,  2  E.  D.  8mith 
(N.  YO.  38.  There  ie  a  holding  to 
the  effect  that,  after  a  corporation 
which  baa  been  summoned  as  a  tnu- 
tee,  — a  local  name  torgarniikee, — has 
appeared,  sabmitted  to  the  jurisdic- 
tion of  the  court,  made  the  dlBclosare 
reqnired  bjr  the  Btatate,  and  Jadg- 
ment has  been  entered  i^^nst  it,  it 
is  too  late  for  it  to  object  that  the  ser- 
vice  ol  the  process  of  garnishment 
5998 


was  inanSdent.  Harris  c 
Ac.  B.  Co.,  47  He.  293.  Bat  this  ia 
Terydoubtfnl.  Elsewhere  it  is  pointed 
oat  that  a  proceeding  by  gamUhmeTit 
is  a  proceeding  in  mn  to  attach  a  debt 
due  by  one  person  to  another;  that 
it  being  astrict  proceedii^,  in  deroga- 
tion of  the  principles  of  common  law, 
jurisdictional  steps  mnst  be  strictly 
taken;  and  that  the  serrice  of  the 
garnishment  is  a  part  of  the  mode 
pointed  out  by  the  statute  for  mak- 
ing the  levy.  IF,  therefore,  the  gv- 
nishee  is  not  flerved  in  conformity 
with  the  etatute,  there  is  no  levy ;  the 
debt  owing  by  him  to  the  principal 
defendant  is  not  impoanded;  and  it 
ii  difBcult  to  see  apon  what  principle 
he  can  waive  this  defect  of  jnrisdio- 
tion  for  his  creditor,  the  principal 
debtor  in  the  attachment  saiL  Bee 
pott,  ii  7804,  8069. 

■  AitU,  i  7629;  port,  i  8I»0. 

*  Fit^erald  Ac.  Construction  Oo. 
0.  Fitsgerald,  137  U.  S.  98. 

*  AnU.  i  7502. 
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otherwiae,  the  court  bad  acquired  juHadiction  in  personam,  yet  , 
of  an  attachment  did  issue  where  the  court  had  not  acquired 
jarisdictiou  tn  personam,  the  defect  of  jurisdiction  was  waived 
by  the  fact  of  the  defendant  appearing  and  answering  to  the 
merita.  So,  the  privilege  of  a  defendant,  whether  a  person  or 
a  corporation,  of  not  being  compelled  to  answer  in  a  Federal 
jurisdiction  other  than  that  of  his  or  its  domicile,  ia  regarded 
by  the  Supreme  Court  of  the  United  States  as  a  privilege  which 
may  be  waived.*  This  principle  has  been  extended  so  far  as 
to  hold  that  it  is  applicable  to  a  case  where  an  action  is  brought 
in  a  court  of  the  United  States  against  a  railway  company 
whose  domicile  is  in  another  State,  and  which  is  hence  not 
an  "  inhabitant  of  the  State  in  which  the  action  is  brought," 
within  the  Jndioiary  Act  of  18S7,  as  amended  in  1888.*  And 
so  the  fact  that  neither  the  plaintiff  nor  the  defendant  resides 
either  in  the  district  or  in  the  State  in  which  the  suit  is 
brought,  does  not  prevent  the  defendant  from  waiving  the 
defect  of  jurisdiction.'  And  when  a  defendant  corporation 
voluntarily  submits  itself  to  the  jurisdiction,  in  such  a  case, 
its  action  cannot  be  overturned  at  the  instance  of  stock- 
holders and  creditors,  not  parties  to  the  suit  as  originally 
brought,  but  who  are  permitted  to  become  parties  by  an  inter- 
vening petition,  although  they  show  by  their  intervening  peti- 
tion that  the  jurisdiction  has  attached  as  the  consequence  of 
"misrepresentation,  frand,  and  collusion"  between  the  plain- 
tiff and  the  defendant.' 

S  75S6.  Waives  Exemption  ftom  belngr  Saed  In  the  Par> 
tlenlar  Federal  District.  —  So,  although  the  corporation  is, 
by  its  governing  statute  or  otherwise,  privileged  from  being 
sued  in  the  particular  county  or  judicial  district,  or  other 
venne,  yet  if  it  voluntarily  appears  and  defends  the  action  on 

*  Oentnl  Trost  Co.  «.  McGeorge,  in  Sonthera  Fm.  Co.  •.  Denton,  14S 

161  U.  8.  129;  Ex  pute  SchoUen-  U.  8.  202. 

berser,  96  U.  &  8fl9,  978;  First  SaA.  *  St.  Louis  Ac  B.  Co.  «.  HcBiido, 

Bftnk  *.  UoTgui,  182  IT,  S.  lil ;  Bt.  141  U.  S.  127,  131. 
Lonia   Ac.  B.  Oo.  v.  UcBride,  141  *  Central  Tnut  Co.  •.  HcGeorge, 

U.  B.  127,  131.   Doctrine  recognised  161  U.  8. 129. 
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its  merits,  it  waives  ita  privilege,'  —  as,  for  instance,  vhere  a 
noHonal  bani  is  saed  in  a  county  other  than  that  in  which  it 
is  located.' 

g  7SS0.  'Wbat  Appearance  not  Deemed  ftnoh  a  Waiver.  -^ 

A  corporation  sued  in  a  personal  action  in  a  court  of  a  State, 
within  which  it  is  neither  incorporated  nor  does  business,  nor 
has  any  agent  or  property,  does  not,  by  appearing  specially  in 
tbat  court,  for  the  sole  purpose  of  presenting  a  petition  for  the 
removal  of  the  action  into  the  Circuit  Court  of  the  United 
States,  and  by  obtaining  a  removal  accordingly,  waive  the 
right  to  object  to  the  jurisdiction  of  the  coart  for  want  of  a 
sufficient  service  of  the  summons.*  So,  an  appearance  for  the 
special  purpose  of  raising  an  objection  that  the  defendant  cor> 
poration  is  tmed  tn  ihe  wrong  Federal  dittrict  is  not  a  waiver  of 
the  righttoobjectto  the  jurisdiction  over  its  person.*  Another 
court  goes  to  the  extreme  length  of  holding  that  where  a  non- 
reaidaU  person,*  or  corporation,'  is  sued  in  the  domestic  forum, 
by  citation  served  outside  the  State,  an  appearance  by  the  non- 
resident, although  expressly  declared  to  be  for  the  sole  purpose 


>.in(«,  4  2674. 

*  First  Nat.  Bank  «.  Mm^ao,  182 
V,  B.  141;  Ez  parte  Bchollenberger, 
96  U.  8.  378;  C«ntral  Trart  Oo.  *. 
HcOeorge,  161  U.  B.  129. 

■  Goldej  t>.  Moming  News,  166  IT. 
8.  618;  affirming  «.  c  42  Fed.  K«p. 
112.  That  the  iaaafflcienc;  of  the 
■errice  ol  aQmrnooB  upon  the  defend- 
ant corporation  la  not  vaived  bj/flUng 
a  jKtttvon  for  removal,  has  been  the 
general  doctruie  of  the  Circoit  Oourta 
of  the  Uaited  States, — see  the  fol- 
lowing caaefl,  cited  in  the  preceding 
case:  Farrott  n.  Alabama  Ins.  Co., 
5  Fed.  Rep.  391 ;  Blair  «.  Turtle,  1 
McCrary  [U.  S.),  372;  Atchison  v. 
Morris,  U  BUs.  (D,  8.)  191;  Small 
•.  Montgomery,  6  McOrary  (U.  8.}, 
440;  explaining  Sweeney  e.  Coffin,  1 
Dill.  (D.  8.)  73,  76;  Eendrickson  «. 
Chicago  &c.  R.  Co.,  22  Fed.  Rep. 


669;  Elgin  Canning  Oo.  «.  Atchi- 
son Ac.  B.  Co.,  24  Fed.  Bep.  866; 
EatiRman  o.  Kennedy,  26  Fed.  Bep, 
786 ;  Miner  v.  Markham,  28  Fed.  Bep. 
387;  Perkins  «.  Hendryx,  40  Fed. 
Bep.  667;  Clews  «.  Woodstock  Iron 
Co.,  44  Fed.  Bep.  31;  BentliS  e.  Lon- 
don &  Colonial  &c.  Corp.,  44  Fed. 
Bep.  667;  Reifsnider  «.  Ajnerican 
Imp.  Fnb.  Co.,  46  Fed.  Bep. 433;  For- 
rest r.  Union  Fac.  B.  Co.,  47  Fed. 
Rep.  1 ;  O'Donnell  «.  Atchison  Ac  B. 
Co.,  49  Fed.  Bep.  689;  Alhaaeer  v. 
Butler,  60  Fed.  Bep.  706;  M'Gillln  v. 
ClaSin,  62  Fed.  Rep.  667. 

•  Southern  Pac  Co.  e.  Denton,  146 
V.  S.  202;  Mexican  Central  Railway 
V.  Fiokney,  149  U.  E.  194;  Galveston 
dec  B.  Oo. «.  OonzAles,  151  V.  S.  497. 

»  York  V.  SUte,  73  Tex.  661. 

•  St  Lonifl  Ac  B.  Cot  s.  VhiUey, 
77  Tex.  126. 
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of  pleading  to  the  jurisdiction  over  its  person,  is  a  Ttraiver  of 
this  immnnitj  from  suit  within  the  jurisdiction,  and  perfects 
the  service  of  process  against  it 

S  7597.   Admits  tbat  It  Is  Saed  by  the  Bight  Name.— 

So,  where  an  action  is  commenced  against  a  corporation  bj 
a  virong  na/me,  if  the  corporation  appears  and  pleads  to  the 
merits,  without  pleading  the  misnomer  in  abatemetU,  this  will 
be  a  waiver  of  its  right  of  objection  on  that  ground,  and  will 
give  the  court  jurisdiction  to  proceed  to  judgment  against  it 
in  the  name  by  which  it  has  been  impleaded.* 

g  7508.  Wltat  Is  a  Tolantary  Appearance  for  the  Pnrposes 
of  the  Action.  —  Upon  the  question  what  will  be  deemed  a 
voluntary  appearance  by  a  foreign  corporation  for  the  pur- 
pose of  giving  jurisdiction  of  an  action  against  it,  there  is 
more  difficulty.  The  true  principle  seems  to  be  that  a  volun- 
tary appearance  for  ihe  mere  purpose  o/  objecting  to  jvHedietion 
over  the  person  of  the  defendant  will  not  be  deemed  a  submis- 
sion to  the  jurisdiction  of  the  court  such  as  will  give  it  the 
power  to  proceed.  But  an  appearance  for  the  purpose  of  con- 
testing the  merits  will  be.*  And  it  is  a  conclusion  equally 
soond  that  an  appearance  for  the  mere  purpose  of  objecting  to 
the  jtiritdicHon  of  the  court  over  the  ivhjeet-maUer  of  ihe  action 
is  a  waiver  of  any  defect  in  the  process  or  its  execution 
whereby  the  court  acquired  jurisdiction  over  t3i*  person  of  the 
defendant.* 

'  "niginlB  Ac.  Steun  Kav.  Co.  «.  Jndidml  ftnthority  on  this  propodtion 

XTn]|«d  SUtee,  Taney  (U.   B.),  418;  is  nnanintoiu,  and  therefore  it  will  ba 

Stone  •.  CongngaUonsl  Soc.,  14  Vt.  nim«c«aBU7  to  cite  ciwea. 
8B ;  Sdiool  IMst.  v.  Griner,  6  Eui.  224.  *  Buidj  «.  Icshtuum  Co.,  37  Ohio 

After  the  corpontion  haa  appeared  Bt.  866.     There  are,  however,  deei- 

and  thecaou  baa  been  referred,  this  ti^ntvfuchtum  toproetedmdiiregaTd 

objection  cannot  be  ruaed  before  tbe  of  tbete  prmeyple*.    Thus,  in  one  case 

rrferte:  Stone  «,  Gongregational  Soo.,  iba  fore^  corporation  appeared  and 

14  TL  86.  filed  a  epedal  demoirer  to  the  oom- 

■  HcCormiok  «.  Penn^lTania  B.  pUunt  npon  the  eole  ground  that  the 

Co.,  4fl  N.  T.  303;  Brooka  v.  New  court  had  no  jurisdiction  orer  ita  per- 

Yoit  Ac  B.  Co.,  80  Hun  (N.  T.),  47.  eon,  it  being  a  foreign  corpontiw ; 
876  6001 
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%  7509.  TThat  Is  not  an  Appearance.  —  If  defendants  are 
ened  as  &  foreign  corporation,  and  thereafter  in  conri  the  papers 
are  amended  by  making  them  partnen,  the  amendment  has 
the  effect  of  commencing  a  nsv>  action  against  different  par- 
ties, and  ia  not  merely  an  smendrnflnt  of  the  original  action. 
If  the  suit  ia  hy  attachment,  there  must  consequently  be  a  n«w 
affidavit,  in  order  to  confer  jurisdiction,  unless  the  making  of 
the  same  is  waived  by  an  appearance.  In  such  a  case,  an 
appearance  and  pleading  to  the  action  where  the  suit  ia  a 
case  against  a  corporation,  is  not  an  appearance  to  the  new 
action  which  has  been  crested  by  the  amendment.'  Under 
moat  systems  of  procedure  a  party  may  appear  apeciaUy,  for 
the  purpose  of  making  objections  to  the  manner  in  which 
jurisdiction  is  attempted  to  be  obtained  over  him,  without 
subjecting  himself  to  the  consequence  of  a  general  appear- 
ance.* 

%  7500.  What  Is  .an  Anthorlsed  Appearanoe  by  a  Oorpor»> 
tton.  —  Such  being  the  importance  of  the  conaequencea  which 
follow  an  appearance  by  a  corporation,  it  is  next  proper  to 
inqnire  what  act  of  a  corporation  will  constitute  an  appear- 
ance such  as  will  operate  as  a  waiver  on  its  part  of  the  objeo- 
tiona  already  named.     We  must  recall,  at  the  outset,  that  a 


uid  this  wBB  held  an  appeaiSDce  for  L.  160 ;  *.  e.  SO  Atl.  Bep.  760.    In  an 

All  the  purposes  of  the  action.    Re;-  action  agsinBt  a  corporation,  vbere 

noldfl  V.  La  Orosse  Ac.  Packet  Co.,  10  counsel  for  defendant  obtained  a  role 

Uinn,  17S.  to  show  cause  why  the  service  of  pro- 

*  Inman  •.  Allport,  66  HI.   640.  cess  Bhonld  not  be  set  aside,  he  got  an 

Where  the  action  was  against  the  cor-  order  extending  his  time  to  file  a  plea, 

poration,  a  statement  In  the  record  Itappearingthat  theorderwastaken 

that "  the  defendants  were,  aeyerally,  to  prevent  jodgment  being  entered 

duly  called,  bat  came  not,  nor  eiUm  by  defsntt  before  the  determination 

of   them,"  aofflciently  showed  that  of  the  role  to  show  canse,  and  for  the 

such  defendants  were  not  present  by  purpose  of  forfeiting  the  defendant'e 

attorney  or  otherwise.     Union  Pac.  position  ander  the  rule,  the  court 

B.  Oo.  V.  Homey,  6  Esn.  840.  refosed  to  regard  it  as  a  general  ap- 

'  Lincoln  v.  Hilbns,  30  Ho.  149;  pearanee  which  waived  the  irregular 

Bmith  V.  Bollins,  26  Ho.  408,  410;  service.    Hnlhearnv.Fren  pQb.Oo., 

Hnlheam  v.  Press  Pub.  Co.,  63  N.  J.  63  N.  J.  L.  160. 
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corporation,  being  an  intangible  person,  can  appear  only  by 
attorney}  We  may  nest  advert  to  the  old  doctrine  that  author- 
ity to  appear  for  a  corporation  in  a  suit  against  it  could  only 
be  oomntunicated  6^  its  corporate  teal.*  As  already  seen,'  this 
doctrine  is  exploded,  and  the  law  now  is  that  a  corporation 
may  appoint  an  attorney,  or  any  other  agent,  without  the  use 
o/  itt  corporate  seaL  Upon  the  question  what  will  be  evidence 
of  the  authority  of  the  attorney  to  appear  for  the  corporation, 
there  is,  then,  no  difference  between  the  case  of  an  appearance 
by  an  attorney  in  behalf  of  a  corporation,  and  an  appearance 
by  an  attorney  in  behalf  of  an  individual.  The  rule  in  every 
case  is  that  an  appearance  in  behalf  of  the  defendant,  by  a 
duly  authorized,  licensed,  and  qualified  attorney  of  the  court, 
will  carry  with  it  a  presumption  of  his  authority  to  appear, 
until  snch  authority  ia  challenged  and  overthrown.*  . 

g  TS61.  WalTinir  Service  and  Confessing  Jadgment.  —  The 

right  of  a  corporation  to  confess  a  jvdgment  is  unquestionably 
an  incident  of  its  capacity  of  being  sued  as  an  artificial  per- 
son.* Indeed,  it  might  be  regarded  as  an  incident  of  its 
power  to  pay  its  debts.  A  limitation  on  the  power  may  exist 
where  it  is  exercised  for  the  purpose  of  preferring  particular 
credHort*  the  corporation  being  insolvent.  Another  limita- 
tion may  concern  the  power  of  a  particular  officer  to  bind  the 
corporation  by  confessing  a  judgment  for  it;  and  most  cases 
concerning  confessions  of  judgment  by  corporations  take  for 
granted  that  the  corporation  possesses  the  power,  and  merely 

*  Oibom  9.  Bank  d  United  Statoe,  the  presence  of  its  manager,  wUl  be 
9  Wheat.  (T7.  8.)  7SS.  deemed  an  authorized  appearance  for 

*  Cape  Sable  Co.'a  GsM,  8  Bland  the  purpose  of  upholding  the  Judg- 
(Hd.),  606.  m«nt,  kltbough  the  attorney  did  not 

'  AiOe,  4  5061.  make  oath    to   bis  ftntbority,— see 

*  Oaborn  v.  Bank  of  United  States,      Orowa  Point  Iron  Oo.  •.  Fit^erald, 
9  Wheat.  (U.S.  W38, 829;  BtateBank     14  N.  Y.  8t.  Bep.  427. 

«.Bell,  SBlackf.  {lnd.j  127.    That  in  ■  Shate  v.  Keyeer  (Ariz.),  29  Pac. 

an  action  by  a  corporation  in  a  jus-  Bep.  SS6, 

tice'a  court,  a  formal  appearance  by  *  AiOt,  H  6492,  6SI2,  6537. 

an  attome;  for  the  corporatioD,  In 
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tnge  the  power  of  the  officer.*  A  corporation  may  eze- 
i  power  of  attorney  to  confess  judgment,  watvtnjr  wrvtee, 
igh  its  charter  provides  for  a  particular  form  of  serriee.' 

e,  for  example.  Miller  «,  Bank,  S37 ;  Thev  •.  PorceUIn  Han.  0(s  6 

»;  HcUnrraj  •.  St.  Lonla  &C.  8.  C.  416;  White  •.  Otow,  17  Fed. 

ki.,  83  Mo.  S77;  JoUet  dec  Co.  Bep.  W. 

tU,  a  m.  App.  45;  Stokec  •.  ■  MUlud  v.  Bt.    Ftaada   Zarier 

me;  Potter;  Co.,4S  N.J.  U  VenaU  Academy,  SDL  App.  841. 
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g  7066.  OorporatSon   when   a  Neoessary   PlalntUT.  —  The 

corporation  ia  a  necessary  plaintiff  in  an  action  to  vindicate 
its  rights  in  respect  o(  its  property,  where  it  has  made  a  con- 
veyance thereof  to  secare  a  debt;  became  it  remains  the  sub- 
stantial owner,  although  the  legal  title  and  right  of  possesBion 
is  in  the  trustee  to  whom  conveyance  has  been  made.* 

$  7667.  Oorporatloas  as  Joint  PlalntUb.  —  Two  corpora- 
tions claiming  lands  as  tenants  in  common  cannot  join  in  a 
wrtf  of  antry*  for  the  reason  that  corporations  cannot  hold 


Hont,    1   fick. 
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land  as  tenants  in  common,  which  is  contrary  to  ihe  general 
theory; '  but  if  one  of  them  has  a  right  to  maintain  an  ac- 
tioni  the  court  may  grant  leave  to  strike  out  the  name  of  the 
other.'  It  is  said  that  each  of  them  may  sue  for  its  undivided 
right.*  But  two  corporations  may  unite  in  an  action  of 
aasvmpsit  to  recover  money  deposited  in  a  bank  in  their  joint 
names.' 

§  7068.  When   Corporation   a   Defendant   In   Actions   at 

liBW*  —  In  actions  ex  contractu,  at  law,  the  corporation  is  the 
party  to  be  sued  where  the  obligation  which  is  the  subject  of 
tbe  suit  is  its  obligation,  and  not  that  of  the  directors,  trus- 
tees, or  agents,  by  the  hand  or  agency  of  whom  it  has  beea 
executed,*  —  a  subject  considered  at  length  in  a  former  title.* 

g  7060.  Joinder  of  Beveral  Corporations  as  Defendants.  — 

There  is  nothing  in  the  nature  of  corporations  which  prevents 
several  corporations  from  being  joined  as  defendants  in  an 
action,  either  at  law  or  in  equity.  Consequently,  an  action 
may  be  maintained  jointly  against  two  railroad  eompaniet,  for 
injuries  received  in  a  eoUiaion  caused  by  the  eonev/rrent  negli- 
gence of  both  defendants,  although  there  may  be  no  concert  of 
action  or  common  purpose  between  them.'  So,  if  two  insur- 
ance companies  are  severally  liable  on  the  same  policy,  they 
may  be  joined  as  defendants  in  an  action  to  recover  thereon.* 
Bat  where  a  complaint  in  an  action  alleged  that  several  news- 
paper corporations  together  constituted  the  American  News- 
paper Union,  which  was  a  corporation,  and  the  cause  of  action 
was  a  breach  of  contract  by  the  general  agent  of  the  union  for 
advertising  in  the  newspapers  represented  by  him,  it  was  held 
that,  as  incorporators,  the  several  corporations  composing  the 

>  AnU,  i  6793.  •  AnU,  i  6074,  et  My.;  t  5127,  «t 

*  Ibid.  ug.;  i  6164,  et  ug. 

*  Ibid.  ^  Flaherty  v.  Minneapolia  Ac.  B. 

*  HewTork&BbRioiiOaiulCo.*,  Co.,  39  Ulnn.  S28;  •.  e.  12  Am.  St. 
Fulton  Bank,;  Wend.  (N,  T.)  413.  Bep.664;  40  N.  W.  Rep.  160;  1L.K. 
Compare    Gathwright    *.  CaUawar  A.  680. 

Ootmty,  10  Mo.  663.  ■  BlashiKanie  v.  Home  Ina.  Co.,  76 

*  Herod  v.  Rodman,  16  Ind.  241.  Cal.  638;  *.  e.  17  Pac  B«p.  926. 
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anion  ought  not  to  be  joiued  as  defendants.*  So,  in  a  suit  in 
equity  hy  bondholders  of  one  railroad  company,  whose  road  has 
been  leased  to  another,  through  the  influence  of  a  third,  which 
has  obtained  control  of  the  property,  to  obtain  an  aceovnting 
of  earnings,  an  injunction,  and  a  rescisaion  of  the  lease,  all 
three  companies  are  properly  joined  as  parties  defendant.* 

g  7570.  Whoi  Oorporatton  Is  »  Keceuary  Party  Defend- 
ant In  Equity. — On  the  contrary,  in  every  action  in  equity 
directly  affecting  the  property  or  rights  of  the  corporation,  it 
is  a  necesBftry  party  defendant,  except  where  it  proceeds  as 
plaintiff,  although  all  its  stockholders  may  join  with  it;  and 
this  for  tbe  reason,  already  stated,*  that  the  stockholders  are 
not  the  joint  owners  of  the  property  of  the  corporation,  but 
that  the  title  rests  in  the  corporate  entity  as  a  person  distinct 
from  its  aggregate  members.  Therefore,  a  proceeding  in 
equity,  to  appoint  a  receiver  of  the  property  of  a  de  facto  cor- 
poration, cannot  be  sustained  against  all  its  members,  unless 
the  corporation  is  joined,*  The  corporation  is  a  necessary 
parfy  to  a  soit  by  creditors  against  stockholders  for  collecting 
moneys  due  on  unpaid  assessments  of  their  stock,  or  for  capi- 
tal once  paid  in,  but  afterwards  improperly  divided.*  It  is 
upon  this  ground,  as  we  have  seen,  that  courts  of  equity  have 
frequently  refused  to  entertain  jurisdiction  of  proceedings  by 
creditors  against  the  stockholders  of  Joreign  corporations,  resi- 
dent within  the  local  jurisdiction.  Here,  the  inability  to  make 
the  corporation  a  party  defendant  is  frequently  regarded  as 
an  insuperable  obstacle  in  the  way  of  doing  complete  jus- 
tice.* But  other  courts  have  regarded  this  difficulty  as  not 
insuperable.  The  courts,  in  some  of  the  cases  previously 
cited,  have  found  another  objection  in  the  supposition  that 

>  Clegs  V.  Aikens,  5  Abb.  N.  Cm.  (Fb.)  G34 ;  First  Nat.  Bank  •.  Smith, 

(S.  T.)  96.  6  Fed.  Bep.  215 ;  DormitKr  «.  HUhou 

*  Port  BoyftlAc.fi.  Go. «.  Branch,  &&  Bridge  Oo.,  6  Fed.  Bep.  217; 
7S  0*.  lis.  Walsh  s.  Hempbii  Ac  B.  Co.,  0  Fed. 

*  .Ante,  4  I07I.  Bep.  797;    TTnited    SUtes  v.   Globe 
'  Jitte,  i  6S74;  and  see  Baker  «.      Works,  7  Fed.  Bep.  S80. 

Btekna,  32  HI.  79.  *  Bank  «.  Adanu,  1  Pars.  Sel.  Oaa. 

*  Bank  *.  Adams,  1  Pars.  Sel.  Oae.      (Pa.)  634,  619. 
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decree  would  not  conclude  the  corporation  or  its  receiver, 
Q  compelliug  its  stockholders  to  account  a  second  time  for 
same  assets.^  Upon  the  same  ground,  the  corporation  is 
Bcessary  party  defendant  to  a  suit  brought  by  a  policy- 
ler  of  a  mutual  fire  in«uranee  company,  to  compel  the  officers 
he  company  to  pay  over  a  fund  vhich  they  have  collected 
issessments  on  account  of  a  loss  of  the  plaintiff;  because 
debt  is  primarily  due  from  the  corporation,  and  not  from 
officers.*  The  corporation  is  also  a  necessary  party  to  a 
filed  by  Its  stockholders  against  a  municipal  corporation 
its  officers,  to  restrain  them  from  collectiog  a  tax  alleged 
<e  illegal,  levied  by  the  municipality  for  general  revenue 
poses,  on  the  property  of  the  company  within  its  limits; 
the  reason,  as  stated  by  Mr.  Justice  Davis,  that  *'  it  would 
rrong,  in  case  the  shareholder  were  unsuccessful,  to  allow 
corporation  to  renew  the  litigation  in  another  suit,  involv- 
precisely  the  same  subject-matter."*  In  the  limited  class 
ases  where,  if  at  all,  a  bill  may  be  filed  hy  creditori  of  a  cor- 
ition  against  its  directors,  grounded  on  fraudulent  breaches 
heir  official  trust,  the  corporation  is  a  necessary  party.* 

7571.  Is  a  Necessarr  Party  when  Holder  of  Legal  TtQc 

m  action  at  law  affecting  property,  the  holder  of  the  legal 
is  generally  the  party  to  sue  or  be  sued,  though  in  some 
!s  an  action  may  be  prosecuted  by  or  against  one  who  hae 
lalified  title  and  right  of  possession, — for  instance,  against 
leriff  who  has  levied  apon  goods;  though  in  such  cases  it  is 
tomary  to  substitute  as  defendant  the  real  owner,  upon  a  sug- 
tion  made  for  that  purpose.  In  suits  in  equity,  the  holder 
;he  legal  title  is  generally  a  necessary  party  to  any  actions 
cting  the  title  or  possession  of  property,  or  establishing  a 
1  thereon,  etc.     Keeping  in  mind  these  principles,  we  find 

8ee  also  Wood   *.   Dummer,  3      (U.  S.)  628.    Bee  also  Dodge  «.  Wool- 
on  (U.  B.),  308,  316;  Msnu  v.      eey,  18  How.  (IT.  :j.)  331. 
L»,  3  N.  Y.  415,  4S3.  'Cunningham    e.    Pell,    6   Paige 

Lyman   c.    Bonner,   101    UaoB.      (N.  Y.),  607;  Beerfield  «.  Nims,  110 
Maes.  115;    Lyman  «.   Bonney,  101 
Davenport   v.    Dowa,    IS   Wall.      Mass.  5S2. 
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that  where  an  action  is  brought  against  a  corporation  by  one  of 
its  promoters  to  obtain  shares  alleged  to  have  been  wrongfully 
issued  to  other  parties  who  manipulated  the  company  to  ibe. 
{daintiGTs  injury,  such  other  parties  should  be  joined  as  defend- 
ants.* For  the  same  reason,  in  an  action  against  the  stock- 
holders of  a  corporation,  seeking  to  make  them  secondarily 
liable,  by  reason  of  having  in  their  possession  assets  of  the 
corporation,  the  corporatioo  itself  is  a  necessary  party.*  So, 
where  an  action  was  brought  to  enforce  a  mechanic's  lien 
against  certain  partrun,  under  the  firm  name  of  The  A.  B.  Co., 
and  The  A.  B.  Co.,  a  corporation,  answered,  setting  up  its  incor- 
poration and  alleging  title  to  the  property,  it  was  held  error 
to  render  judgment  for  the  plaintiff  because  the  corporation 
had  not  been  made  a  party.*  So,  a  court  refused,  in  an  action 
by  the  State,  the  object  of  which  was  to  prohibit  the  assignees 
of  an  authorized  lottery  from  further  exercising  their  fran- 
chise and  to  cancel  the  assignment,  —  to  adjudge  that  the 
grant  of  the  franchise  had  been  exceeded  and  grant  the  relief 
prayed  for,  without  having  before  it  the  trustees  who  were  the 
holders  of  the  legal  title,  as  well  as  the  eealuit  qw  trust.*  If, 
on  the  other  hand,  the  owner  of  the  legal  title  is  not  made 
a  party,  his  titie  is  in  no  way  affected  by  the  result  of  the 
litigation.* 

§  7S72.  Corporation  wben  not  b  Necessary  Partj  De> 
fendant. — It  has  been  held  that  a  corporation  is  not  a  neces- 
sary party  to  an  action  against  its  officers  to  compel  them  to 
transfer  to  the  plaintiff  shares  of  its  stock  on  its  books;*  but 
this  is  doubtful.^  So,  it  seems  that  a  corporation  is  not  a  nec- 
essary party  to  an  action  to  compel  a  stockholder  to  make  a 

<  Bommerlin  9.  Fronterica  SilTer  St.  S43;  «.  e.  tO  Ohio  L.  J.  26;  28 

Min.  Co.,  41  Fed.  Rep.  249;  •.  e.  7  S.  E.  Eep.  176. 

Bail.  &  Corp.  h.  3.  461.  *  Gould  «.  Hpnd,  41  Fed.  Rep.  240; 

*  BwRn  Land  Ac  Co.  v.  Fnuik,  3d  1.  e.  7  B^.  A  Corp.  L.  J.  402;  «nte, 
f^  Rep.  466.  i  2441. 

■  Botuseao  v.  Uftll,  65  Cal.  164.  '  A  glance  at  the  foot  notw,  an(«, 

•  Com.ir.FranUort,13Bnah(K7.),      f4  24ZS  to  2441,  will  show  that  in  most 
aiBea  the  corporaUoQ  vae  a  party. 


*  R^lrood  Co.  •.  O'Bamt,  46  Ohio 
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transfer  of  shares  which  he  has  agreed  to  sell  to  the  plaintiff, 
thongh  it  has  been  said  that  it  is  DOt  improper  to  implead  the 
corporation  as  defendant.*  Where  one  corporation  has  been 
eontolidated  with  another,  under  a  scheme  hj  which  it  is  dit- 
8olved,  and  shares  in  the  new  corporation  are  issued  to  its 
shareholders,  neither  the  old  corporation  nor  its  officers  are 
proper  parties  defendant  to  an  action  by  one  of  its  sharehold- 
ers to  enforce  apecifie  performance  of  the  agreement  of  the  now 
corporation  to  issue  the  shares.*  A  railroad  company  which 
has  paid  into  court  an  award  in  condemnatioa  proceedings, 
to  which  award  there  are  adverse  claimants,  is  not  a  proper 
party  to  a  proceeding  by  a  claimaut  to  have  the  money  paid 
to  him.'  A  railroad  corporation  is  not  a  necessary  or  proper 
party  to  a  proceeding  for  partition  in  cousequence  merely  of 
having  laid  out  and  constructed  its  road  over  lands  owned  by 
tenants  in  common.*  Where  a  gravel  road  company  possesses 
the  power,  under  its  governing  statute,  of  laying  an  assess- 
ment upon  adjacent  land-owners  to  raise  funds  wherewith  to 
build  its  road,  and  moneys  are  advanced  to  it  on  the  pledge 
of  the  assessments,  and  afterwards  the  assessments  are  col- 
lected by  its  president,  —  it  is  not  a  necessary  party  to  an 
action  gainst  the  latter,  or  his  assignee,  for  a  conversion  of 
the  fund;  because  they  belong  to  the  creditors  advancing  the 
money  on  the  security  of  them.*  To  the  principle  stated  in  a 
preceding  section,*  that  in  proceedings  in  equity  affecting  the 
property  of  a  foreign  corporation,  it  Is  a  necessary  party,  an 
exception  was  admitted  in  New  Jersey,  to  the  extent  of  hold- 
ing that  the  Court  of  Chancery  of  that  State  would  extend  its 
aid  to  a  receiver  of  a  foreign  corporation  seeking  to  obtain 

>  BftTward  v.  Hoaghton,  SS  CoL      81  N.  Y.  SL  Sep.  Mi;  «.  &  9  N.  Y. 
S2S;  I.  e.  23  Pac.  Bep.  120.    Yet,  m     Sapp.  S46. 

the  corponition  vaa  not  the  pert;  in  '  Northern  Pec.  R.  Oo.  v.  Jeckmui, 

ijatereflt,  its  preaenoo  on  the  record,  6  Dak.  236. 

M  defeudant,  was  not  nffictent  to  *  Weeton  v,  Foster,  7Het.  (Maaa.) 

prevent  the  defendant   stockholder  S97. 

frcm  demanding  a  change  of  venna  *  Fngh  v.  Hiller,  ISS  Ind.  I8S;  (.  c. 

to    the    coantj   of    his    residence.  SS  K.  E.  Bep.  lOM. 

Ihid.  *  Atiie,   4   7570.     And  see  onM, 

>  fiabcock  V.  Bclinylkill  Ac  B.  Co.,  if  6874, 7851. 
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possession  of  its  property  situated  in  New  Jersey,  as  against 
its  ova  officers,  who  were  endeaToring  by  fraud  and  subter- 
fuge to  withhold  it, — the  court  holding,  as  it  was  obliged  to 
in  order  to  assert  its  jurisdiction,  that  the  foreign  corporation 
was  not  a  necessary  party/ 

g  7073.  Directors  Parties  to  Actloiu  Attectbig  the  Trnst 
Beposed  In  Them.  —  It  may  perhaps  be  stated,  as  a  general 
role,  that  the  directors  or  trustees  of  a  corporation  are  Deces< 
sary  parties  to  all  actions  directly  affecting  tbe  trust  reposed 
in  them, — whether  to  enforce  the  performance  of  their  trust,* 
or  to  restrain  franduleut  breaches  ol  if 


$  7S74.  President  -when    a   Seceanary  Party,  uid   vhen 

not.  —  When  the  object  of  the  action  is  to  enjoin  unlawful 
action  by  the  corporation,  and  the  president  holds  a  majority 
of  its  stock  and  is  responsible  for  the  unlawful  acts  com- 
plained of,  he  and  his  agents  are  proper  parties  defendant.* 
Oo  tba  other  hand,  although  the  president  may  have  been 
primarily  guilty  of  the  fraud  or  breach  of  trust  which  baa 
resulted  in  loss  to  the  corporation  and  its  stockholders,  yet 
where  the  action  proceeds  against  two  other  directors  on  the 
ground  of  their  negligence  in  permitting  such  acts  of  the 
president,  he  is  not  a  necessary  party,  because  no  relief  is 
sought  against  him.* 


■  BidUck  «.  Uaeon,  26  N.  J.  Eq.  4  Abb.  Fr.  (w.  ■.)  (N.  T.)  107;  PeopI* 
230.    Thmt  a,  pa,ny  cannot  introdnce  •,  Law,  34  Barb.  (N.  T.)  4M. 

a  Dorporatioii  into  a  controversy  in  *  Tbnfl,  in  a  Boit  to  disaolyB  m  cor- 

which   no  decree   can  be   obtained  poraUon  becanae  of  a  frandolent  sale 

against  it,  and  compel  it  to  litigate  of  property  to  it  bjr  one  of  Ita  dbect- 

one  iama,  in  which  it  has  bo  Intereat,  ora,  the  latter  hai  been  held  to  be 

between  him  and  hla  own  corpora-  a  neceaaary  portj.    Tntweiler  «.  Tob- 

tion,  and  another  between  it  and  a  calooaa  Ac.  Oool  Co.,  89  Ala.  891 ;  i.  c. 

third  company,  in  which  neither  be  7  Bonth.  Sep.  898. 

nor  his  own  corporation  has  my  in-  *  Oedar  Lake  Botel  Oo.  •.  Oedar 

tereet,— MO  Hajer  v.  Denver  Ac.  R.  Creek  Hydraulic  Co.,  79  Wis.  S97; 

Oow,  88  Fed.  Bep.  197;  a.  a.  6  BaU.  A  i.  c  48  N.  W.  Bep.  871. 

Cop.  L.  3. 49.  *  Smith    p.     Bathbon,    22    Hon 

■  Eamea  •.  Boohestw  Ac  B.  Co.,  (N.  T.),  l&O. 
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7675.  Directors,  Trnstees,  Officers,  Amenta,  eto.»  ivl>«n 
Necefisary  or  Proper  Parties.  —  Where  no  relief  of  any 
],  not  evflQ  diBcovery,  is  sought  against  the  directors  or 
tees  of  a  corporation,  they  are  neither  neceasary  nor  proper 
;ies  defendant,  in  suits  in  equity  against  the  corporation.' 
y  cannot,  for  instance,  be  joined  aa  defendants  with  the 
>oration  in  a  suit,  the  mere  purpose  of  which  is  to  en- 
e  an  equitable  lien  against  property  of  the  corporation.' 
in  two  or  more  railroad  corporations  are  consolidated, 

the  new  corporation  thus  formed  assumes  the  debts  and 
gations  of  the  original  companies,  the  directors  or  other 
ers  of  the  new  organization  are  not  necessary  or  proper 
ies  to  an  action  brought  by  a  holder  of  preferred  and 
•anteed  itoek  of  one  of  the  old  companies,  to  enforce  an 
red  contract  made  by  it  to  pay  specified  dividends  upon 
i  stock.* 

7076.  'When  Becelvcrs  Entitled  to  be  Made  Partica.  — 

)  subject  has  been  more  particularly  considered  when 
iiig  with  the  subject  of  receivers  of  corporations;*  but  a 
sion  may  be  noted  to  the  effect  that  where  a  receiver  of 
ilroad  property  has,  under  an  order  of  the  court  appoint* 
him,  issued  receiver's  certificates,  the  validity  of  which  has 
1  challenged  by  intervening  parties,  the  receiver  is  a  neces* 
'  party  defendant  to  snch  intervention.*  Where  certain 
kholders  of  an  insolvent  corporation,  which  had  passed 
the  bands  of  a  receiver,  brought  suit,  in  behalf  of  them- 
es and  others  of  their  class,  to  recover  in  behalf  of  the 
)oratioD  losses  of  its  assets  which  had  taken  place  by  the 
nthorized  acts  of  the  defendants  as  its  officers  in  render- 
it  liable  as  indorser, —  it  was  held  that  the  receiver  was 
indispensable  party,  and  that  if  he  could  not  he  made  a 
y,  a  demurrer  for  want  of  parlies  must  be  sustained.     In 

Uleo  «.  New  Jerae^  Southern  B.  ■  Chase  v.  Vanderbilt,  62  N.  T. 

49  How.  Pr.  (N.  Y.)  14 ;  SUte  «.  807. 
Bonville  Ac  B.  Co.,  15  FIa.  201.  *  Ante,  i  6982,  it  »eq. 

tfoTwood  «.  Memphis  &c  B.  Co.,  *  Central  Trust  Co.  v.  Sheffield  Ao. 

\».  663.  B.  Co.,  44  Fed.  Rep.  526. 
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■Dch  a  case  it  was  not  enough  to  ehow  the  failure  or  refusal 
of  the  receiver  to  bring  the  action  to  recover  the  wasted  aesete, 
bat  he  muat  be  made  a  party  defendant  aa  the  representative 
of  the  corporation,  in  order  that  it  might  be  bound;  since  the 
receiver  would  have,  aa  a  representative  of  the  corporation, 
the  right  to  maintain  the  action.^  So,  it  has  been  held  that 
the  receiver  of  a  corporation  is  entitled  to  be  made  a  party 
plaintiff  in  an  action  instituted  by  the  treasurer  of  the  cor- 
poration, which  action  was  pending  when  the  receiver  wea 
appointed.* 

S  7077.  'When  Stockholders  may  be  Parties  Defendant.  — 

It  has  been  held  that  a  stockholder  of  a  defunct  corporation 
has  such  an  interest  as  entitles  him  to  defend  a  suit  brought 
to  foreclose  a  mortgage,  alleged  to  have  been  executed  by  the 
corporation  in  its  lifetime;  and  so  baa  one  who  has  acquired 
an  independent  title  to  a  part  of  the  lands  embraced  in  the 
mortgage.*  It  has  also-  been  held  that  stockholdere  may  prop- 
erly be  made  parties  defendant,  in  a  suit  against  the  corpora- 
tion to  enforce  a  lien  upon  its  property,  where  they  are  jointly 
and  severally  liable  with  the  corporation,  for  the  purpose  of 
preventing  a  multiplicity  of  suits.*  And,  generally,  it  seems 
that  where  any  fraud  has  been  perpetrated  by  the  directors 
of  a  company,  by  which  the  property  or  interest  of  the  stock, 
holders  is  affected,  they  have  a  right  to  come  in  aa  parties  ta 
a  Boit  i^aioat  the  company,  and  ask  that  their  property  shall 
be  relieved  from  the  effect  of  such  fraud.*  There  are  also  local 
rules  of  procedure  where,  under  statutes,  it  is  necessary  to  join 
tiie  stockholders  with  the  corporation,  in  order  to  charge  them 
with  individual  liability,  —  as  in  Michigan  for  debts  due  to  labor- 
ers.*     But,  outside  of  these  and  other  like  exceptions,  the  gen- 

>  Porter  «.    Bftbiu,  8ft  Fed.   Bep.  *  MumtactoringOompaiijv.Bnd- 

475.  ley,  106  n.  B.  175. 

*  Hotuton  *.  Bedwin«,  86  Ga.  ISO;  *  BayliH  o.  Lnftyetta  AcB.  Co.,  8 
■.c^llS.E.Bep.  062.   A«totbemib-  Biis.  (U.  B.)  193. 

■titation  ai  recuven  In  ponding  ao>  *  Thompson  •.  Jewell,  <S  Ukh. 

tku,  sea  ante,  i  00S6.  S40.    See  alao  Milroy  tr.  Spnrr  Uonn- 

*  OioDtean  «.  Allen,  70  Ha  290,  UinAcOo.,43Micli.Z31:  onit.tSlil, 
SIS.  iKq. 
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s,  that  the  stockholders  cannot  be  joined  as  parties 
in  actions  against  the  corporation,  but,  on  the  con- 
thej  are  bound  by  the  judgments  rendered  against 
ition  by  representation  through  it.* 

Further  of  This  Sabject.  —  Without  entering  into 
reasoning,  the  corporation  has  been  held  to  be  a 
party  defendant  in  proceedings  on  behalf  of  the 
restrain  the  usurpation  of  corporate  franchises;*  in 
ainst  stockholders,  in  which  the  claims  sought  to 
d  are  claims  sounding  in  damages  by  reason  of  an 
iach  by  the  corporation  of  its  covenants,  and  mis- 
tious  in  regard  to  the  value  and  profits  of  property 
'  in  actions  against  the  stockholders,  where  it  is 
make  tbem  secondarily  liable,  as  having  in  their 
assets  of  the  corporation;*  in  actions  by  stock- 
recover  personal  judgments  against  the  directors, 
on  their  mismanagement  or  neglect;*  in  an  action 
1  the  building  of  a  railroad  under  a  grant  from 
a  franchise  for  that  purpose,  where  it  is  claimed 
lity  has  disposed  of  the  right  for  an  insufficient 
ion  and  in  violalion  of  its  charter,  —  the  municipal 
n  being  a  necessary  party;*  in  an  action  by  a  policy- 
a  mutual  insurance  company  against  the  directors, 
;  on  the  ground  that  they  hare  misapplied  money 
9r  the  specific  purpose  of  paying  his  demand;'  in  a 
stockholder  to  set  aside  a  mortgage  made  by  the 
a,  where  there  baa  been  a  foreclosure  and  sale;' 
I  equity  by  creditors  of  the  corporation  against  its 
d  stockholders;*  in  ao  action  to  restrain  a  county 
:rom  collecting  a  tax  to  aid  in  the  construction  of  a 

3499,  4471,  a  teq.  *  People  d.  Law,  34  BArb.  (N.  T.) 

.  Flint,  64  Cal.  49  404. 

ad  i  Cattle  Co.!.  Frank,  '  Brown  e.  Orr,  112  Pa.  St.  283. 

466.  •  Coxe  V.  Hart,  53  Mich.  657. 

•  Deerfield  v.  HimB,  110  Maaa.  115. 
Taylor  (N.  J.),  19  AtL      &ee  also  tmU,  (  3509,  et  uq. 
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turnpike,  on  the  ground  that  the  turnpike  compaajr  has  been 
organized  as  a  corporation  pursuant  to  the  statute,  —  the 
pretended  corporation  being  made  a  party  defendant  by  its 
assumed  corporate  name;*  in  a  bill  in  equity  filed  by  one  of 
the  stockholders  against  one  of  its  officers,  constituted  its 
trostee  by  resolution  for  the  winding>up  and  distribution  of 
its  assets,  the  object  being  for  an  accounting  and  settlement 
of  the  plaintiff's  interest.'  It  has  been  held  that,  in  a  suit  to 
enjoin  the  use  of  a  corporate  name,  the  corporation  whose 
name  is  alleged  to  be  wrongfully  used  must  be  a  party,  plain- 
tiff or  defendant.  If  the  corporation  refuses  to  bring  such 
suit  upon  request,  its  bondholder  or  creditor  may  do  so,  and 
make  the  corporation  a  party  defendant.*  It  should  be 
added  that  where  the  corporation  is,  owing  to  the  nature  of 
the  action,  a  necessary  party  defendant,  the  fact  that  it  has 
no  officer  or  agent  on  whom  process  can  be  served  showa  no 
valid  reason  for  not  making  it  a  party;  since  if  the  plaintiff 
cannot  find  it  within  the  jurisdiction  where  be  brings  bis 
action,  he  must  go  to  the  place  where  it  can  be  found.* 

S  7579.  Stockholders  for  the  Corporation. — It  is  a  settled 
principle  of  law  that  stockholders  have  no  such  interest  in  the 
property  of  the  corporation  as  enables  them  to  sue  or  defend 
for  it.*  They  consequently  have  no  right  to  notice,  individ- 
ually, in  a  Buit  against  the  corporation,  or  in  a  proceeding 
affecting  its  property.*  Kor  does  the  fact  that  the  stockholder 
may  ultimately  become  personally  liable  for  the  debts  of  the 
corporation,  of  itself,  give  him  the  right  to  appear  and  defend 
in  actions  brought  against  it'    "  A  corporation,"  said  Shaw, 

■  Enight  «.  Flatrock  &e.  Oo.,  45  Clackmaa  v.  Central  R.  Ac.  Oo.,  58 

Ind.  IM.  Ga.  189 ;  Lane  v.  Weymoath,  10  Het. 

>  Young  «.  IfoeeB,  63  Ga.  628.  (HaaB.)  462;  Bjera  t>.  Franklin  Coat 

*  Nowby  *.  Oregon  Ac.  R,  Co.,  Co.,  14  Allen  (Mmb.),  470j  Famum 
Deady  (U.  8.),  609.  r.  Ballard  Vale   Machine  Shop,  12 

*  Svan  Land  &  Cattle  Co.  p.  Frank,  Cnah.  <Mase.)  507. 

Sg  Fed.  Bep.  466.  *  Feirce  v.  Someraworth,  10  N.  H. 

*  Jnte,(44471,4478,«IU7.;Eabicht     869. 

f.  Femberton,  4  Bandf.  (N.  Y.)  657;  '  Byera  v.  Franklin  Ooal  Oo.,  14 

Hamilton  «.  Glenii,  85  Va.  901 ;  ,.  e.      Allen  (Mass.),  470. 
13  Va.  L.  J.  242;  9  S.  £.  Bep.  129; 
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].  J.,  "is  s  body  politiOj  a  person  in  law,  distinct  from  that  of 

II  itB  members,  and  may  deal  with  tbem,  sue  them,  or  be  sued 
>y  tbem,  aa  by  other  parties.  If  one  member  or  set  of  mem- 
bers might  appeal  and  represent  the  corporation,  any  othert 
nay  do  the  same.  They  may  make  different  and  inconsistent 
lefeoses,  bind  the  corporation  by  their  acts  and  admissions, 
igaioBt  the  will  of  the  majority  legally  expressed,  and  thus 
ead  to  confusion  and  a  con  filet  of  rights."*  An  exception  to 
he  rule  is  admitted  in  equity  where  the  governing  body  of 
he  corporation  will  not  use  its  Dame  for  the  purpose  of  bring- 
iig  the  necessary  action  to  enforce  its  rights,  —  iu  which  case, 
iter  exhausting  reasonable  efforts  to  induce  it  to  do  so,  the 
hareholders  are  allowed  to  sue  for  the  corporation,'  Under 
imilar  circumstances,  where  the  governing  body,  in  breach 
>f  their  trust,  refuse  to  defend  actions  brought  gainst  the 
iorporatiou,  shareholders  have  been  allowed  to  be  made  parties, 
or  the  purpose  of  making  defense  in  its  behalf.* 

§  75SO.  Statntor?  Bzceptlons  PermtttinK  Stockbolders  to 
w  Summoned. —  Stockholders  are  sometimes  summoned  in 
he  action  at  the  same  time  with  the  corporation.  When 
his  is  done,  it  is  in  accordance  with  the  terms  of  a  positive 
itatute.  Thus,  a  statute  of  Massachusetts  provided  that  "  the 
lerson  or  property  of  any  stockholder  in  a  manufacturing  cor- 
loration  shall  not  be  hereafter  taken  upon  any  execution  issued 
kgainst  the  corporation,  unless  a  sammODs  in  the  action  was  left 
rith  said  stockholder";*  and  further  "that  any  stockholder 
rith  whom  such  summons  has  been  left  shall  be  admitted  to 
lefend  in  any  snch  action ;  and  if  it  shall  appear  that  he  is  not 
iable  therein,  judgment  for  him  shall  be  entered  upon  the 
saue  joined,  and  for  his  costs;  and  judgment  may  be  entered 

*  Famom  •.  BaUnrd  Val«  Machin*  kd  action  ag^nnt  the  corporation  to 

Ihop,  12  Ousb.  (Man.)  SOT.  recover  land,  and  had  the  aannnona 

'  Antt,  i  4479,  el  $tg.  aeired  npon  himself,  aa  it«  preaident, 

'  Morrill  v.  Uttie  Falls  Man.  Co.,  and  npon  another  persoii  aa  its  secr*- 

fiUinn.  260;  ■.  e.  48 N.  W.  Bep.  1124.  tary. 

n  tbiecasethe  plaintiS  vaa  thepr«d*  '  Laws  Hass.  1851,  ch.  816, 1 1. 

lent  of  the  corporation;  he  brought 
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in  ths  Bam*  action  against  the  said  corporation  for  damages 
and  costs  aa  upon  a  default."'  Under  this  statute  the  persons 
Bamnioned  as  Btockholdeis  were  never  permitted  to  answer  to 
the  merits  of  the  action.  The  action  was  left,  as  before,  to  be 
defended  by  the  corporation  itself.  The  other  persons  sum- 
moned could  allege  only  such  defenses  as  bore  upon  the  ques- 
tion of  their  membership  in  the  defendant  corporation.  In 
no  proper  sense,  therefore,  were  they  parties  to  the  action.' 

§  7581.  Other  TlewB  as  to  the  Joinder  of  StocfaholdeTs  a« 
Defendants It  has  been  held  that  a  stockholder  of  a  de- 
funct corporation  has  such  an  interest  as  entitles  him  to 
defend  a  suit  brought  to  foreclose  a  mortgage,  alleged  to  have 
been  executed  by  the  corporation  in  its  lifetime;*  but  the 
grounds  of  the  decision  are  not  given,  and  the  conclusion  may 
be  doubted.  It  was  eaid  by  the  Supreme  Judicial  Court  of 
Maine,  in  one  case,  tliat,  in  a  suit  against  a  corporation,  a 
stockholder  had  no  right  to  appear  and  make  a  defense  to  it; 
DOr  coald  he  bring  a  writ  of  error  to  reverse  the  judgment.* 
Upon  this  last  point,  however,  a  contrary  conclusion  was  defi- 
nitely reached  in  later  cases.*  These  decisions  proceed  upon 
the  rule  of  the  common  law  that  priviet  in  law,  —  that  is  to 
say,  those  having  an  interest  in  the  judgment  or  in  the  prop- 
erty affected  by  it,  are  entitled  to  prosecute  a  writ  of  error  to 
reverse  the  judgment,  although  not  parties  to  the  record.* 
The  contract  of  subscription  to  the  capital  stock  of  a  corpora- 
tion has  always  been  regarded  as  a  several  contract  between 

'  lAm  Hasa.  1S61,  ch.  SIS,  42.  *  Porter  v.  Bnmmeiy,  10  Haas.  64, 

■  Udljokn  Bulk*.  WoodntKo  F*-  68;8hirle7«.Liia«ibarg,llMuB.3T9, 

IMT  Han.  Co.,  9  Caib.  (Hub.)  676;  8S4;  Hut  v.  Huma,  7  J.  J.  Marsh. 

Firaom  •.  Ballard    Vale    Macfaina  (Ejr.]  642;  t.  e.  23   Am.  Dec.  449. 

Sbop,  UCiub.  (Mass.)  507 ;  KobbinB  Thtu,  it  ia  sud  in  Viner's    Abridg- 

<.6iiEIolk  Co.,  IS  GrftfCHasB.),  22S;  ment  that  "the  writ  of  error  ahall  be 

Sjen  •.  Franklin  Coal  Co.,  14  Allen  brought  hj  him  vho  wonld  have  the 

(Han.),  470.  thisK  for  which  the  jndgment  ia  erro* 

'  Chontaan«.Allfln,70Uo.290,342,  neooal^  given,  if  the  Jn^ment  hnd 

*  Whitman  «.  Oox,  S6  Ha.  8SG.  not  been  given."    Vin.  Abr.,  tit.  Er- 

*  HsRill  «.  Suffolk  Bank,  SI  Us.  ror,  E,  pi.  1.    Bee  alao  2  Sannd.  46*, 


60  Am.  Dec.  649;  Bankinc.      notaS;  /bid.  101  e,  a 
33Ue.  60». 
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each  subscriber  and  the  corporation;  and  upon  a  suit  in  equity 
brought  by  a  Bubscriber  to  rescind  the  contract,  or  to  recover 
his  money,  it  has  never  been  held  necessary  to  join  the  other 
subscribers  or  shareholders  as  defendants.^  But  where  there 
is  an  averment  of  insolvency  and  a  prayer  for  the  settlement  of 
the  affairs  of  the  institution,  under  an  order  of  the  proper  court, 
all  the  stockholders  may  be  made  parties,  so  as  to  adjust  the 
whole  affairs  of  the  institution,  and  determine  their  respective 
rights,  liabilities,  and  cross-equities.*  Under  other  theories 
of  practice,  the  stockholders  need  not  be  joined,  especially 
when  numerous  and  scattered,  but  all  are  bound  by  representa- 
tion through  the  corporation  where  it  is  made  defendant.*  Of 
course,  if  the  interest  or  liability  of  the  stockholder  is  direct, 
and  not  incidental  or  collateral,  then  he  must  be  joined  as  a 
party  defendant  if  he  is  not  a  party  plaintiff.  Thus,  a  decree 
cannot  properly  be  entered  in  a  proceeding  to  which  only  a 
corporation  and  its  officers  are  made  parties,  if  an  adjustment 
of  the  rights  of  a  new  stockholder  be  involved.'  So,  in  a  suit 
against  the  corporation,  if  a  party  who  claims  to  he  the  owner 
of  shares  of  its  stock,  standing  in  the  name  of  another  person, 
which  he  alleges  the  corporation  has  wrongfully  transferred 
to  such  other  person  on  its  books,  demand  the  recovery  of 
the  stock  itself,  the  stockholder  in  whose  name  it  stands  is  a 
necessary  party  to  the  action.* 

§  7582.  Stockholders  wben  not  Necessary  Partiea  I>efeD<l- 
ant.  —  The  gtockholdera  of  a  corporation  being  persons  distinct 
from  the  corporation,  it  is  not  necessary  to  join  them,  in  any 
actions  affecting  the  corporation  or  its  management,  in  the 
absence  of  special  circumstances.*  They  need  not,  for  in- 
stance, be  joined  in  an  action  to  reduce  or  annul  assessments 

'  Chiov.  Be&rd,  llMo,  App.  21, 2ilk      which  the  real  owner  ot  ahana  ob- 

■  Uerron  v.  Vance,  17  Ind.  695,  taiaed  by  fraud  from  the  tnuteee  hy 

*  Ante,  i  3490.  a  aominal  owner  is  a  proper  party 

*  Bt.  Louia  Faint  Man.  Co.  v.  Mep-  plaintiff,— see  Hasard  «.  Dillui,  84 
ham,  30  Mo.  App.  15.  Fed.  Bap.  485. 

■  Beid  «.  Commercial  Ins.  Co.,  32  *  AtiU,  H  4471,  4476,  el  ttq. 


.  An,  546.    Circumstances  nnder 
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of  public  taxes  laid  upon  the  shares  of  the  oapital  stock  of  the 
corporation,  under  a  statute  constituting  the  corporation  their 
agent  for  the  purpose  of  assessment  and  collection ;  *  nor  in  an 
action  by  a  trustee,  in  a  deed  of  trust  for  the  creditors,  of  an 
insolvent  corporation,  to  have  the  court,  by  its  decree,  direct 
an  aaaessment  to  be  made  upon  its  stockholders  for  the  liqui- 
dation of  its  debts,  —  the  stockholders  being  represented  by 
the  corporation  and  bound  through  it;*  in  a  bill  in  equity  to 
secure  the  appointment  of  a  receiver  of  the  assets  of  the  cor- 
poration;' in  an  action  by  one  of  the  stockholders  to  prevent 
a  misappropriation  of  corporate  funds  by  the  directors;'  and 
in  an  action  against  the  corporation,  founded  upon  the  fraudu- 
lent practices  of  its  officers.'  Under  a  statute,'  providing  that 
when  two  or  more  persons  associate  in  any  business  and  trans- 
act such  business  under  a  common  name,  whether  it  com- 
prises the  names  of  such  persons  or  not,  the  associates  may 
be  sued  by  such  common  name,  and  when  they  are  so  sued 
the  members  of  the  association  need  not  be  joined.' 

§  7583.  Wliat  OtiJecttonB  may  be  Balsed  by  One  bavlng 
No  BUrht  to  Plead.  —  Neither  the  stockholders  nor  the  o£- 
ficers  of  a  corporation  unless  parties  to  the  record  can  be 
regarded  as  parties  to  the  suit,'  and,  of  course,  strictly  speak- 


■  Plastera'  Crescent  Oil  Co.  v.  J«f-  more  Gold  dc.  Smelting  Ca,  90  N.  O 

fenon  Aaeeaaor,  41  La.  An,  1137 ;  i.  c  445. 
0  Sooth.  Bep.  S09.  *  Cat.  Code  Civ.  Proc.,  $  S88. 

*  Vanderwerken  v.  Glenn,  86  Va,  *  Hewitt  v.  Storey,  39  Fed.  Rep. 
9 ;  «.  0. 13  Va.  L.  J.  91 ;  6  B.  £.  Bep.  719.  Tfaat  an  action  cannot  be  maln- 
806;  17  Waah,  L.  Bep.  86;  Hamilton  tained  by  two  directors  against  the 
«.  Glenn,  86  Ya.  901;  ».  e.  9  S.  E.  corporation,  Joinin);  a  preferred  stock- 
Bep.  189.  That  this  is  not  the  qui-  holder  and  another  director,  to  re- 
versal mle,  Bee  ante,  i  S493.  strain  the  preferred  stockholder  from 

*  Great  Western  TeL  Co.  v.  Gray,  suing  the  corporation  for  an  account- 
122  111.630;  i.e.  14  N.  E.  Rep.  214;  ing  and  for  dividends,  for  the  reason, 
revving  «.  c.  33  HI.  App.  72;  anit,  among  others,  that  the  defendants  are 
4  6874.  Improperly  joined  as  having  no  com- 

*  Wickemham  «.  Crittenden,  93  mon  interest, — see  Gonld  v.  Thomp- 
Cal.  17;  *.o.28PacHep.768.    Com-  son,  39  How.  Pr.  (N,  T.)  6. 

pAie  ante,  4  4S64,  tt  teg.  '  Bronson  v.  La  Crosse  Ac  B.  Co., 

*  SUver  Valley  Min.  Co.  v.  Balti-  2  Wall.  (U.  S.)  288;  French  v.  Firat 
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ing,  parties  only  can  plead.  Notwithstanding,  it  haa  been 
held  that  one  having  no  right  to  plead  may,  apon  a  motion 
that  the  defendant  corporation  be  defanlted,  shov  that  the 
corporation  was  never  served  with  process  in  the  action.' 
And,  on  the  principle  stated  in  a  preceding  section,  it  has 
been  held  that,  in  case  a  judgment  is  rendered  against  a  cor- 
poration after  its  dissolution,  a  stockholder  may  prosecute  a 
writ  of  error  and  reverse  it  on  that  ground* 

Nat.  B&nk,  7  Ben.  (TT.  8.)  488;  i.  «.  Alien  (Uui.),  SB7;  Bud  v.  Pmpri«- 

]1  Nat.  Bank,  Beg.  189;  Apperson  •,  ton  of  Upper  Locks  A  Canala,  8  Day 

Hatnal  Benefit  Ac  Ins.  Co.,  SS  N.  J.  (Conn.),  441. 

L.  272,  273;  Blackman  v.  Central  B.  '  MeirUI  v.  BnBolk  Bank,  SI  He. 

A  B.  Co.,  fiS  Oft.  189;  Whitman  «.  67;  i.e.  M  Am.  Dec.  649;  Rankin*. 

Cox,  26  Me.  836.  '  Sherwood,  33  Ma.  609;  atoe. «  7581. 

*  Buck  «.  Ashuelot  Man.  Co.,  4 
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CHAPTER    OLXXXII. 

NAME  IN  WHICH  ACTIONS  BBOUQHT  BT  00BP0BATI0N8. 

76M,  When  ■occMaon  In  office  maj 


7W7.  Oorpontloii  pkitf  to  contract 

in  wrong  ]umo,iakble  b^  It 

in  right  nuoe. 
7698.  II  payable   to  tb*  officer  by 

deicription,  the  corporation 

majr  gne;. 
7GBS.  Efiect  of  chanfe  ot  oftme  of  oor- 

porfttion. 
7600.  Member  cannot  iiia  for  the 


TSeO.  ActioiM  to  sasert  corporate  righta 

or  to  redreee  corporate  Lajnriei 

faratight  in  corpcrate  name. 
75S0.  OorporatloB  mmy  tab  in  Ita  own 

name  on  promise  made  to  its 

officer!  for  its  benefit. 
7S81.  Diatinction  between  cases  where 

the  ageacT  Ii  discloeed  and 

where  it  ia  concealed. 
TSOX  Bank  may  rae  on  comnurdal 

paper  made   payable  to  ita 

79SS.  In  aooh  cases  corporate  officer 

may  ane  in  his  own  name, 
TfiM.  Doctrine   that  aeticu  may  be 

bnmght  either  in  the  nante 

of  corporatioD  or  agent. 
7G06.  FK»nise  made  to  tnuteee  oE  nn- 

incorpoiated  ooncerit  anaUe 

by  tnuteea. 

%  7589.  Actions  to  AMert  Corporate  Ktshts  or  to  Redrean 
Coi^orate  Injnries  Broag;ht  In  Corporate  Name. — As  corpo- 
rations have,  by  implication  of  law,  the  general  power  to  sue 
in  their  artificial  names/  and  as  this  power  is,  in  almost  every 
mstanoe,  conferred  in  express  language  by  the  charter  or 
other  governing  statute, — the  general  rule  is  that  every  action 
brought  for  the  purpose  of  asserting  a  right  accruing  to,  or  of 
redressing  a  wrong  done  to,  a  corporation,  whether  at  law  or 
in  equity,  should  be  brought  in  the  artificial  name  of  the  cor- 
poration, and  not  in  the  name  of  its  individual  trustees,  offi- 
«en,  or  members.*    It  will  often  happen,  under  this  role,  that 


7601.  Corporation  not  affected  by 
Judgment  in  actions  againat 
ita  officers. 

76QS.  Suing  or  being  aaed  in  the 
name  of  an  officer. 

7603.  Action   in  whoaa  nam*  after 


■  Wilaoa  v.  Troateea,  8  Ohio,  174 ; 


North  St.  I^niia  Cht4>tian   Chnroh 
«.  HoQowaa,  «S  Ilow  r»;  Portar  «. 
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the  action  will  be  brought  in  the  name  of  the  trueteee,  espe- 
cially in  the  case  of  religious  and  educational  corporations; 
because,  in  such  a  case,  the  trustees  may  be  the  body  vhich 
is  incorporated.* 

g  7590.  Corporation  muy  Sue  in  its  Own  Name  on  Prom- 
ise Hade  to  its  Officers  for  its  Benefit.  —  It  ia  a  general  rule 
of  procedure,  both  at  common  law  and  under  the  codes,  that 
a  corporation  may  maintain,  in  its  artificial  name,  an  action 


Nekerria,  4  Band.  (Va.)  369;  Brad- 
ley e.  BichardBon,  S  Blatchf.  (U.  B.) 
343;  nUnoU  Eoipital  *.  Higgma,  16 
111.  186;  Oanipbell  «.  Brunk,  26  lU. 
226;  Hay  «.  McCoy,  6  Blackf.  (Ind.) 
69;  Lexington  «.  M'Coanell,  3  A,  E. 
UatBh.  (Ey.)  224;  Maoney  v.  Mote, 
i  Ired.  Eq.  <N.  C.)  196 ;  Allen  t>.  Nev 
Jeney  Soathem  B.  Co.,  49  How.  Pr. 
<N.  y.)  14 ;  Legrand  v.  Hampden  Sid- 
ney College,  6  Hanf.  (Va.)  324.  It 
is  believed  that  all  the  decisioni  in 
tltis,  uid  the  BUGceedinc  eectiom  In 
this  ar^e,  may  be  reconciled  npon 
the  donble  jwopoeitioa  that  an  agent 
who  oontracta  in  hie  own  name  may 
■ne  on  the  contract,  but  that  where 
he  contracts  in  the  name  of  hia  prin- 
tipal,  the  latter  mutt  sue.  Sharp  «. 
Jones,  18  Ind.  314;  i.  e.  81  Am.  Dec. 
869.  A  reltfRoui  eorporatum  may,  for 
instance,  maintain  an  action  in  its 
earporat«  name  to  establish  a  de* 
vise  made  in  its  fsvor  (First  Baptist 
(Siarch  «,  Bobberson,  71  Ho.  826) ; 
thODgh  in  this  IsBt  case  the  snit  is 
usually  brought  by  the  executor  or 
trustee  under  the  will,  by  a  bill  In 
the  natnra  of  s  bill  <d  inttrpUader, 
and  this  for  hia  own  protection.  Ibid., 
p.  S33;  citing  Sterens  «.  Warren,  101 
HaM.  664;  BaUey  «.  Briggs,  50  N.  Y. 
407;  Com.IXg.Chsii.,S,a,e;lBedf. 
Wills,  49S,  So,  •  corporation,  formed 
<rf  the  members  of  s  putnenhip,  can 
■oe  in  equity  in  its  corporate  name 
6022 


for  a  debt  due  the  partnership.  Grif- 
fin T.  Macanlay,  7  Qratt.  (Va.)  470. 
A  banking  association,  organixed  un- 
der the  general  banking  laws  of  New 
Tork,  might  formerly  sue  in  its  corpo- 
rate name,  or  in  the  name  of  its  presi- 
dent: Leonardsville  Bank  v.Willard, 
26  S.  Y.  674.  But  it  was  necessary 
to  state  that  the  contract  had  been 
made  with  the  bank  using  its  busi- 
ness name:  Delafield  v.  Einney,  24 
Wend.  {N.  Y.)  346.  Circumatancea 
under  which  a  corporation  might 
maintain  an  action  in  its  own  name, 
against  s  third  person  ica:  the  value 
of  certain  sharee,  for  the  benefit  of 
its  own  treasurer :  Edgeworth  Oo.  v. 
Wetberbee,  fl  Gray  (Uaaa.),  160. 

'  Ante,  i  10.  Thus,  where,  by  a 
statute,  "the  selectmen,  town  clerk, 
and  treasurer  of  a  town  for  the  time 
being,"  were  "constituted  and  de- 
clared to  be  a  body  corporate  and 
'Trustees  of  the  Ministerial  and 
School  fnnd,'  in  such  town  forerer, 
with  power  to  prosecute  and  defend 
suits  at  law,"  It  was  held  that  a  suit 
by  them  was  rightly  brought  in  the 
name  of  the  "  Trustees  of  the  Minis- 
terial and  School  fund  in  the  town  of 
L.,"  and  that  it  was  not  necessary 
that  the  names  and  official  characters 
of  such  trustees  should  be  particu- 
larly set  forth  in  the  writ.  Minia- 
terial  dc.  Fund  v.  Parks,  10  He.  441. 
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upon  any  apecies  of  promise  made  to  its  trustees,  directors,  or 
other  officers,  in  its  behalf;  and  this  is  so  whether  the  name 
of  the  corporation  is  diadoaed  by  the  contract  or  not,  and 
whether  the  fact  of  the  agency  of  the  promisee  is  disclosed  or 
not.*  If,  in  such  a  case,  the  promise  is  made  to  the  agent 
without  disclosing  the  name  of  his  principal  or  the  fact  of  his 
agency,  then  the  corporation,  being  the  principal,  and  the 
real  party  in  interest,  may  maintain  the  action  in  its  own 
name,  upon  a  proper  averment  and  proof  that  the  promise 
was  made  to  it  by  the  name  of  the  promisee  who  acted  as  its 
agent* 


>  AtOe,  a  G038,  6113. 

■  Tot  iuatanoe,  under  the  roles  of 
pleading  mt  common  law,  k  banking 
GorporatioD  mar  maJaUin  an  action 
in  its  own  uiine  upon  a  note  given  to 
ttB  caahier,  npon  an  averment  and 
proof  that  it  was  made  to  the  cor- 
poration bjr  tliat  name.  Smith  v. 
Brancli  Bonk,  6  Ala.  28.  And,  nnder 
the  same  syBtem  of  pleading,  where 
a  bond  is  given  to  a  committee,  etc., 
of  a  corporation,  to  be  paid  to  tb« 
ccrporati<Hi  itaelf ,  the  bond  may  be 
■oed  on  in  the  name  of  the  corporis 
tun;  and  the  declaration  may  allege 
that  the  bond  waa  made  to  the  corpo- 
ration nnder  the  deecription  of  the 
committee,  etc  New  York  African 
Soc  •■  Varick,  13  Johna.  (S.  Y.)  88. 
It  hat  been  ao  held,  in  the  case  of  • 
btmd  given  to  the  directora  of  a  corpo- 
ration, and  to  be  p^d  to  them,  their 
moceaBon  and  aedgnB,  Baldwin  •. 
Bank  of  Newbnry,  I  WaU.  (U.  8.)  234, 
243.  Bee  also  Oorrin  v.  Fanning,  18 
Han(B.T.),466;  t.c.(w5nom.OarraD 
«.  Bean,  2  Bedf.  (S.  Y.)  632  (deviM 
to  the  tmsteea  of  a  college) ;  Bayley 
V.  Onondaga  County  Hat.  Ina.  Oo.,  6 
HiU  (N.  YO,  47«;  ».  e.  41  Am.  Dec. 
769,  And  ao  in  the  case  of  a  bond 
made  to  the  pi><"t<'*B  bj  the  name 
and  deeoription  of  the  "  directora  of  the 


Onondaga  Ooonty  Hntnal  Insurance 
Co."  Baylay  v.  Onondaga  Count; 
Mut.  Ins.  Co.,  a  Hill  (N.  T.),  476  r  i.  & 
41  Am.  Dec  759.  Uo,  on  a  note  pay- 
able to  the  "  treasurer  of  the  Board  of 
TroBteee  of  Carthage  College,"  the  col- 
lege may  sue.  Fhedline  «.  Carths^ 
Collie  Tmstees.  23  HI.  App.  494. 
8o,  a  note  made  payable  to  "  G.  W., 
treasurer  of  tiie  MiniBterial  and  School 
fund  in  Levtuit,  or  his  sncceseor  in 
office,"  was  suable  in  the  name  of  the 
corporation  whose  treasurer  he  was. 
Ministerial  Ac  Fund  v.  Parks,  10 
He.  441.  So,  where  a  notewoa  made 
payable  to"  J.  R.,^entof  theBontb- 
em  Life  and  I^ust  Company,  or  or* 
der,"  It  was  held  to  be  suable  in  the 
name  of  the  corporation.  Southern 
Life  &e.  Co.  «.  Gray,  3  Fla.  262.  Bo, 
where  a  note  was  indorsed  to  the 
president  of  a  corporation  by  name, 
with  an  addition  indicating  the  name 
of  the  corporation,  it  was  held  to 
be  Enable  by  the  corporation  in  its 
COTporate  name.  Bupant  v.  Uonnt 
Pleasant  Ferry  Co.,  9  Bich.  L.  (B.  G.) 
266.  So,  where  one  subscribed  for 
shares  in  a  tnmpike  company,  and 
agreed  to  pay,  on  demand,  to  J.  O.  or 
order,  all  assesBments,  it  was  held 
that  an  action  of  attvmpHt  ^ovld  be 
maintained  against  him  bg  th*  wrro- 
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%  7091.  I>lstinctloti  between  OaM«  where  the  A^encr  Is 
IMBclosed  and  where  It  iM  Concealed.  —  Id  short,  an  under- 
taking to  the  inuteea  of  a  corporation  should  be  enforced  in  the 
name  of  the  corporation,'  because  the  corporation  is  the  ben- 
eficiary named  in  the  contract,  according  to  its  true  interpre- 
tation. When,  in  casea  like  the  preceding,  the  iiistraoient 
itself  discloses  the  agencj,  and  gives  the  name  of  the  bene- 
ficiary, there  is  DO  difficulty,  and  no  need  of  resorting  to  parol 
evidence,  but  it  is  a  mere  question  of  interpretation.  But 
where  the  instrument  does  not  disclose  the  agency,  or  the 


Bbiires  of  stock  to  "  D.  A.  N.,  Preai- 
dent  of  the  Eutem  Railroad  Co.," 
the  words  "  preudent  of  the  Eastern 
Railroad  Co.,"  are  not  to  be  rejeclud 
U  detcriptio  pertorue,  bat  are  to  be 
bvAted  as  duclotirtg  an  agenef  and  as 
indicatiDg  eooogh  to  anthoriie  an  ac- 
tion in  behalf  of  the  priudpal,  upon 
actual  proof  that  the  bargain  vaa 
made  on  its  account.  JBaatem  R. 
Oo.  «.  Benedict,  6  Ora7  (Uaaa.),  661; 
•.  c.  66  Am.  Dec.  S84;  10  Qtaj 
(Mass.),  212;  15  Gra^  (Maaa.).  2S». 
Bo,  where  a  note  ie  made  payable  to 
a  puAIte  agent  or  publie  truiiee,  the 
prevailing  view  ie  that  it  ia  eaable 
onljbj  the  municipal  corporation, or 
other  public  principal;  Irish  r.  Web- 
ster, 6  Me.  171.  To  the  same  ef- 
fect are  State  v.  Boies,  11  Me.  474; 
Truateee  v.  Parka,  10  Me.  441;  Hnn- 
ter  t>.  Field,  20  Oiiio,  S40;  Dugan  «. 
United  Statea,  3  Wheat.  (U.  S.)  172; 
United  States  v.  Bcice,  2  McLean 
(U.  S.),  3C2;  SuperviBore  v.  Hall,  42 
Wis.  59;  Dsn.  Neg.  Inst.,  i  11S8. 
Compare  Fiaber  e.  Etlia,  8  Pick. 
(Maaa.)  S22,  elsewhere  cited,  where, 
on  a  note  payable  to  the  treaeturer  of 
a  pariah  or  hia  aucceaaora  in  office,  it 
was  held  that  either  the  treasorer  or 
the  pariah  might  sue. 

>  Baraee  ■>.  Perine,  9  Barb.  (M.  Y.> 
202,207. 


ration  to  recover  such  . 
Taunton  &c  Tump.  Co.  «.  Whiting, 
10  Mass.  837,  336;  •.  e.  S  Am.  Dec. 
124,  Bo,  vhere,  under  a  acheme  for 
the  organization  of  a  corporntion  auch 
aa  already  considered  (ante,  i  44), 
commiaaioners  were  apiiointed  to 
conduct  the  organization  and  a  snb- 
■eriber  to  the  abarea  gave  his  note 
payable  to  the  commisaionerB,  —  it 
was  held  that  the  corporation  might 
maintain  atnimprU  thereon.  Ver- 
mont Cent.  R.  Co.  v.  OUyes,  21  Vt. 
30.  In  the  particular  caae  the  noto 
was  "  a  promiae  to  pay  the  Oommis- 
Bioners  of  the  Vermont  Central  Rail- 
road," and  the  court  held  that,  upon 
the  face  of  the  inatrument,  the  corpo- 
ration was  the  beneficial  payee.  Or 
where  the  promise  was  "  to  pay  Lu- 
ther Stone,  Town  Treaanrer,  or  bis 
successor  in  office" :  Arlington  •. 
Hmda,  1  D.  Chip.  (Vt.)  431 ;  t.  c  11 
Am,  Dec,  7(M;  or  where  a  bill  was 
indorsed,  "pay  to  H.  Clark,  Esq., 
Cashier"!  Bank  ol  Hancbeeter  v. 
Slason,  13  Tt.  334.  See  farther  anU, 
f  4578;  Bank  of  United  States  v.  Ly- 
man, 20  Vt.  666,  069;  1  Am.  Lead. 
Caa.  461.  And  note  the  analogy  be- 
tween these  holdings  and  the  prin- 
ciple that  a  deed  made  to  the  true- 
taes  of  a  corporation  is  a  deed  to 
the  ocM'poration ;  ante,  4  5113.  So,  in 
case  of  «  written  order  to  deliver 
6024 


^yGoo'^lc 


MAMB  IH   WHICB  ACTIONS   BROUGHT.      [6  Thomp.  Gorp.  g  7&91. 

name  of  the  principal  or  beQefioiary,  the  rale  is  the  same,  by 
analogy  to  the  principle  in  the  law  of  agency,  that  a  promiu 
made  to  an  agent  withont  disclosing  bis  principal  is  a  promise 
made  to  the  principal,  on  which  be  may  maintain  an  action 
in  his  own  name.'  Where  the  instrument  is  made  payable  to 
A  person  aamed,/or  the  u»e  of  the  eorporation,  then  the  qnealion 
is  free  of  all  difficulty;  because,  on  the  face  of  the  instrnment, 
the  corporation  ia  the  beneticiary  payee.  An  action  on  a  note 
made  payable  to  the  treasurer  of  a  corporation,  or  his  suc- 
cessor in  office,  for  the  use  of  the  corporation,  is  properly 
brOQght  in  the  iiame  of  the  corporation.*  Under  the  forego- 
ing principle,  a  corporation  can  maintain  an  action  upon  a 
written  contract,  where  it  is  mentioned  throughout  the  body 
of  the  instrument  as  one  of  the  contracting  parties,  although 
the  contract  is  signed  by  its  agents  using  their  own  names 
only,  and  without  words  to  designate  that  they  signed  as 
agents, — the  plaintiff  declaring  that  the  defendant,  under 
the  name  of ,  here  giving  ihe  name  signed  to  the  con- 
tract,-—  "made  a  contract,  a  copy  whereof  is  hereto  annexed."* 


■  Tbns,  wbore  mn  agent  pnrchuM 
goods  wichoul  ditelotmg  Mf  prmeipal, 
or  There  the  bill  at  Bale  is  made  to 
th»  agent  himself,  the  property,  im- 
madiatttly  apon  the  ezecation  et  the 
contract.  Testa  in  the  principal,  and 
the  right  ol  action  npon  an  tmplted 
wamnUji  or  on  frandnlent  lepresenta- 
tions  made  to  the  agent,  ia  in  the 
principal.  Onshing  tr.  Bice,  46  Ue. 
303;  «.  c.  71  Am.  Dec  679.  Ia  Kava 
w.  HadUf,  74  ln<l.  155, 167,  it  is  eaid 
that  an  action  maj  be  maintaicied  bj 
an  andiactoeed  principal  npon  apnw^ 
•Mory  aoU  pafable  to  the  agent:  bnt 
the  general  role  is  othervriaa  in  case 
of  negotiaUe  inatniments.  Except 
ia  those  caaoi,  it  mar  be  shown  that 
oontracUnfc  parties  were  the  agents 
o(  other  parsons,  so  as  to  give  the 
benefit  of  the  contract  to,  or  to  charge 
itsliaUlities  upon,  an  nn  named  prin- 
«^^    An  wutOdoMd  yriaeiptU  toajr 


be  ahoim  to  be  the  real  party  in 
a  transaction  in  which  the  agent  is 
the  oalj  ostenwble  pereon ;  Putnam 
a  White,  79  Me.  661,  654  j  Cnshingtr. 
Bice,  npra.  See  1  Am.  Lead.  Gas, 
643,  where  many  anthorities  are  col- 
lected. 

*  Warren  Academy  v.  Starrett,  16 
Me.  443.  See  also  Garland  «.  Bey- 
nolda,  20  Me.  46. 

■  Lamsoa  &C.  Man.  Co.  v.  Bosaell, 
112  Mass.  3S7.  The  principle  has 
been  carried  so  far  that,  where  a  pub- 
Ue  Ucente  had  been  granted  to  the 
dirteton  of  a  bridge  corporation,  to 
keep  a/erry  near  where  the  bridge  of 
the  corporation  had  been  carried 
away  by  a  freshet,  the  income  of 
which  feiTj  was  to  be  appropriated 
towsrd  rebuilding  the  bridge,  and 
afterwards  the  succesBors  of  such  di- 
rectors made  a  parol  lease  of  the 
ferry  and  ferry-boat  to  another  per- 
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S  7A92.  Bank  may  Bm  <ai  Oommerclal  Paper  made  Pay- 
title  to  its  Cashier.  —  Contrary  to  the  early  doctrine,  there 
B  now  a  great  preponderance  of  autliority  in  favor  of  the 
iroposition  that  where  a  note  is  drawn  payable  to  a  person 
lamed,  with  the  addition  of  "cashier,"  the  bank  of  which 
uch  person  was  cashier  at  the  time  when  the  note  was  drawn 
aay  maintain  an  action  thereon,  and  that  parol  evidence  may 
le  introduced  to  show  what  bank  was  meant.  Both  of  these 
[uestions  were  decided  in  the  affirmative  in  a  leading  case  in 
he  Supreme  Court  of  the  United  States,  where  an  exhaustive 
ipinion  was  delivered  by  Mr.  Justice  Clifford.'  This  would 
K)  especially  true  under  the  modern  codes  of  procedure  which 
eqaire  actions  to  be  brought  iu  the  name  of  the  real  party  in 
nicest;  but  even  where  this  new  system  of  pleading  has  not 
leen  introduced,  there  are  many  holdings  to  the  effect  that  a 
>anking  corporation  may  maintain  an  action  upon  a  note  pay- 
ible  to  its  cashier,  it  appearing  that  it  was  given  for  its  bene- 
it  and  that  the  promise  was  actually  made  to  it.*    Some  of 


OD,  the  corporation  ooold  maintain 
ji  action  for  the  rent  In  ita  own 
lame.  Ticooio  Bridge  «,  Uoor,  13 
fe.  240. 

*  Baldwin  «.  Bank  of  Newbnry,  1 
Vall.(U.  8.)234.  See  also  Com mer- 
ial  Bank  e.  French,  21  Pick.  (Maaa.) 
186;  t.e.  82  Am.  Dec.  280;  Hechaa- 
Cs'  Bank  «.  Bank  of  Columbia,  5 
Theat.  (U.  8.)  326;  Folger  v.  Ohue, 
8  Pick.  (MaaaO  Q3;  Watervliet  Bank 
I.  White,  1  Denio  (N.  Y.),  608 ;  Pratt 
I.  Topeka  Bank,  12  Kan.  670;  Bar- 
ley c.  Newcomb,90ash.(MBeB.)46; 
Yriglit ».  Boyd,  8  Barb.  (N.  Y .)  623 ; 
rirst  Nat.  Bank  ■>.  Hall,  44  N.  Y.  395 ; 
.  e.  4  Am.  Bep.  6S8;  Bank  of  Gene- 
lee  V.  Patchin  Bank,  19  N.  Y.  312; 
Jank  of  New  York  v.  Bank  of  Ohio, 
»N.  Y.  619;  Garton  b.  Union  City 
fat.  Bank,  84  Mich.  279;  Bank  of 
dancheater  e.  Slason,  13  Vt.  334; 
lutland  Ac.  R.  Co.  v.  Cole,  24  Vt.  33; 
inte,  ii  4768,  5038,  6113. 
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*  Commerdal  Bank  •.  French,  21 
Rck.  (Mass.)  486;  i.  e.  82  Am.  Dec. 
280 ;  approved  in  Oharitabl«  Associa- 
tion «.  Baldwin,  1  Met.  (Mass.)  359, 
865;  Lowell  c.  Morse,  1  Met.  (Maaa.) 
473,  476;  Bank  of  Oenesee  e.  Patch- 
in  Bank,  19  N.  Y.  812;  Bank  of  New 
York  •.  Bank  ot  Ohio,  29  N.  Y.  619; 
Elrat  Nat.  Back  v.  Hall,  44  N.  Y. 896; 
t.e.4  Am.  Rep.69B;  Oarton  v.  Union 
aty  Bank,  34  Mich.  279;  Pratt  ». 
Topeka  Bank,  12  Kan.  S70.  See  also 
Soathem  Life  Ac  Co.  v.  Gray,  8  Fta. 
262 ;  Alston  v.  Heartman,  2  Ala.  699 ; 
New  York  African  Boc.  v.  Varick,  13 
Johns.  <N.  Y.)  38;  Hartford  Bank  p. 
Barry,  17  Mass.  94 ;  Long  «.  Oolbum, 
11  Mass.  97;  t.  c.  6  Am.  Dec.  160; 
Folger  ti.  Chase,  18  Pick.  (Mass.)  63; 
Ministerial  &c.Fund  v.  Parke,  12  He. 
441 ;  Ratlaad  Ac.  R.  Oo.  v.  Cole,  24 
Vt.  33 ;  Barlow  v.  Congregational  Soc., 
8  Allen  (Mass.),  460,  462;  Eastern  R. 
Co.  «.  Benedict,  6  Gray  (Mass.),  661, 
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ihese  decisions  proceed  npoa  the  view  tbat  the  contract,  ac- 
cording to  its  true  interpretation,  is  a  promise  made  to  the 
bank,  and  not  to  the  cashier.*  And  in  reference  to  the  true 
meaning  of  the  contract,  the  oonrts,  it  seems,  will  judicially 
noHe«  what  is  a  general  custom  of  trade,  tbat  the  accounts  ol 
banks  with  each  other  are  usuallj  kept  in  form  with  their 
cashiers,  and  tbat  their  paper  is  regularly  drawn  and  indorsed 
in  form  by  their  cashiers,  eo  nom»n«.* 

§  7503.  In  Sncb  Cases  Corporate  Officer  may  Sae  In  hbs 
Own  Name.  —  It  is  not  to  be  inferred,  from  the  cases  consid- 
ered in  the  three  preceding  sections,  tbat  where  a  promise  is 
made  in  terms  to  a  corporate  officer,  or  agent,  or  to  a  board 
of  corporate  officers,  in  their  individual  names,  they  have  not 
the  right  to  maintain  au  action  thereupon,  although  words 
may  be  added  to  their  names  inscriptive  of  their  offices;  and 
although  the  corporation  might  also,  by  the  proper  averments, 
maintain  an  appropriate  action  thereon.'    The  reason  seems 


668;  i.«.66  Am.  Dec.  8S4;  Oolbnrn 
«.  ntillipB,  IS  Qnj  (Ha8a.),64.  67; 
Smith  «.  Bnnch  Bank,  6  Ala.  26. 

>  Id  a  cue  vfaere  this  was  held  it 
ms  eaid  by  Mortoa,  J. :  "  li  it  be  in 
tnith  a  piomifle  to  tlie  individual  who 
was  cashier  when  it  was  made,  and 
not  to  the  corporation,  It  ia  verf  clear 
tbat  the  plMntiA  cannot  maintain 
Uiia  action;  for  he  alone  to  whom  a 
^raaaae  ie  made,  or  in  whom  tta  legal 
interest  ia  vested,  can  enlorce  its  per- 
formaoce  or  comply  o(  ite  breach." 
Commercial  Bank  g.  French,  21  Pick. 
(HaM.)  486;  i.  c.  S2  Am.  Dec.  280, 
882;  citing  Allen  «.  Ajtee,  8  Pick. 
(Mom.)  208. 

■See  Bnssex  p.  Sidney  College  «. 
Davenport,  1  Wile.  184.  Proceeding 
npon  this  view,  where  a  proiniBBory 
note  wae  made  payable  "  to  the  cash- 
ier of  the  Commercial  Bank,"  it  was 
held  that  the  bank  wsa  the  promisee 
■adoonld  maintain  an  action  tbweon, 
it  appearing  that  the  consideration 


proceeded  from  it.  Commerdal  Bank 
t>.  French,  21  Pick.  (Mass.}  486;  i.  e. 
as  Am.  Dec.  280. 

'  Gilmore  e.  Pope,  6  HasB.  491. 
Accordingly,  it  has  been  held  that 
where  the  owner  of  a  note,  indorsed 
in  blank,  obtaini  the  consent  of  a 
third  person  that  the  action  thereon 
may  be  brought  in  the  name  of  such 
third  person,  and  thereupon  fills  the 
Uank  indorsement  with  his  name, 
and  oanees  suit  to  be  institnted  in  the 
name  of  such  indorsee, — no  objec- 
tion can  be  taken  to  the  r^ght  of  the 
plaintiff  to  bring  the  action.  Burnap 
e.  Cook,  82  m.  168, 171.  BeealsoBry- 
ant  ir.  Dana,  3  Gilm.  (Dl.}  348,  S4S. 
But  in  an  action  by  a  trustee  upon  a 
promissory  note,  any  defense  going 
to  the  consideration  may  be  made 
that  might  have  been  urged  against 
the  beneficial  owner.  Herrill  o.  Ran- 
dall, 22  IlL  227,  2S3;  Belohradaky  v. 
Euhn,  60  HI.  647,  661.  Accordingly, 
it  ia  no  defense  to  an  action  <ai  a 
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(o  be  threefold:  1.  They  are  the  holdera  of  the  legal  HtU.  2. 
The  defendaDt,  by  making  the  promise  to  them,  estops  him- 
eelf  from  alleging  and  proving  that  lie  made  it  to  some  one 
else.  3.  A.  truttee  having  the  legal  title  may  sue  in  his  own 
name  tn  a  courf  of  Um,  and  such  «  court  has  no  concern  with 
the  trust  upon  which  he  holds  the  title,  or  with  his  application 
of  the  trust  fund.  If  this  is  the  correct  principle,  it  is  only 
the  real  beneficiary  that  can  intervene,  and  show  that  the 
promise  was  in  fact  made  to  him,  under  the  principles  of  the 
preceding  sections.  Upon  this  principle,  where  the  promise 
is  made  to  the  treasurer  of  a  corporation,  he  may  maintain  an 
action  thereon  in  his  own  name,  although  the  corporation  is 
really  the  beneficiary.'  So,  where  a  promise  is  to  pay  to  the 
truateea  of  an  incorporated  company  or  their  successors,  it  has 
been  held  that  an  action  thereon  may  be  prosecuted  m  the 
name  of  the  trustees,  although  other  persons  may  have  auc- 
-ceeded  them.'    Upon  the  same  principle  it  has  been  held 


promiesoiy  note  to  show  thftt  the 
beneScial  ownerahip  Is  in  soma  one 
other  than  the  pUintifi,  untesi  tb« 
defendant  can  likewise  show  that  he 
has  a  valid  defense  on  the  note  in  the 
hands  of  such  other  person.  Kewton 
V.  Turner,  6  La.  46;  i.  e.  25  Am,  Deo. 
173.  It  may  be  added  here  that  a, 
recovery  upon  a  note  payable  to  a 
named  person,  with  the  addition  of 
"  cashier  or  order,"  cannot  be  defeated 
by  the  fact  of  the  expiration  of  the 
charter  of  the  bank  at  which  the  note 
was  negotiable  and  payable.  Horah 
«.  Long,  4  Dev.  ft  Bat.  L.  (N.  a)  274 ; 
■.  e.  34  Am.  Dec.  876. 

'  Thna,  where  a  note  was  made 
payable  to  the  treasurer  of  a  parish, 
it  was  held  that  it  wonld  support  a 
suit  in  the  name  of  the  treasurer, 
though  it  was  given  for  funds  of  the 
pariah.  Fisher*. Ellis, 3 Pick. (Maes. } 
322.  Compare  Oommerdal  Bank  «. 
Fnnch,  21  Pick.  (Uasa.)  488;  i.  e.  S3 
Am.DecS30,283, — where  this  case  is 
So,  where  a  promis- 
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Bory  note  wu  made  payable  to  "A. 
B.,  agent "  of  a  corporation  named,  it 
was  held  that  A.  B.  could  maintain 
an  action  thereon  in  his  own  name, 
the  added  words  being  merely  dttcnp- 
tu)  penorue,  Buffum  «.  Chodwick,  6 
Ubsb.  103.  Similarly,  where  the  com- 
mon-law system  of  pleading  prevailed, 
a  note  made  payable  to  A.  B.,  execu- 
tor, etc.,  was  a  note  payable  to  A.  B. 
personally,  the  added  words  being 
merely  deieriplio  penotm;  so  that, 
upon  the  death  of  A.  B.,  suit  npon 
the  note  should  have  been  brought 
in  the  name  of  hit  executor  for  the 
use  of  the  administrator  de  bonii 
mm,  who  Bocceeded  him  in  the  ad- 
ministration of  the  estate  of  his  tee- 
tator.  Oraveni  «.  Logan,  7  Ark.  103. 
■  Binney  v.  Plnmley,  6  Vt.  GOO; 
1.  e.  20  Am.  Dec.  313;  Davis  v.  Garr, 
S  N.  Y.  124;  i.  t.  55  Am.  Dec.  387. 
Bee  also  Bosh  v.  Feckard,  S  Harr. 
(Del.)  SS5.  In  Oolbnm  v.  Phillips, 
18  Gray  (Haas.),  <t4,  67,  it  was  held 
(distinguishing  the  case  of  Eastern 
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that  the  cashier  of  an  incorporated  bank  may  maintain  an 
action  in  his  owa  name  against  the  acceptor  of  a  bill  of  exchange, 
drawn  payable  to  the  plaintiff  aa  cashier,  the  promise  being  in 
form  made  to  the  cashier  as  aa  individual,  and  the  addition 
being  simply  descriptive  of  the  person,  —  aa  on  a  bill  of  ex- 
change payable  to  the  order  of  "M.  Johnson,  Cashier,"  as 
such  bills  are  often  drawn  when  payable  to  banks.'  In  like 
manner,  it  is  held  that  the  cashier  of  an  incorporated  bank 
may  recover  upou  tha  common  eownta  for  money  had  and 
received,  the  amount  of  a  bill  of  exchange,  drawn  to  him  aa 
cashier  and  accepted  for  value,  although  he  holds  the  aame  in 
trust  for  the  bank.*  The  rule  of  law  which  we  are  consider- 
ing vests  the  legal  title  in  the  cashier  personally,  rejects  the 
word  "cashier"  as  deacriptio  peraonx,  and  vests  the'  right  of 
action  in  him  in  virtue  of  hia  legal  title,  without  regard  to  tlie 
equitable  right  of  the  bank.* 


B.  Oo.  e.  Benedict,  6  Onj  (Ubsb.), 
561;  t.  c  66  Am.  Dec,  3S4),  that  an 
agent  ma]r  also  aae  on  a  written  agree- 
ment made  b^  him  in  hia  own  name 
in  behalf  of  fais  principal.  In  Elkiu 
«.  Boston  Sec  B.  Co.,  19  N.  H.  337; 
I.  e.  51  Am.  Dec  184, — it  waa  held  that 
the  agent  of  an  undiecloeed  principal 
mAj  T""'"!!*'"  on  action  in  hia  own 
name  against  a  carrier  for  damages 
for  loaa  of  property  he  has  agreed  to 
cany.  In  Fearoe  v,  Austin,  4  Whart. 
(Fa.)48g:  t.c34Am.Dec523,— itis 
held  that  an  agent  may  sne  in  his  own 
uune  np«m  a  n^otiable  note  indorsed 
in  blank.  Tlua  it  in  pDrsoajice  of  a 
gooeral  role  that  the  holder  of  nego- 
tiable paper  can  maintain  aa  action 
eo  it  in  hia  own  name  without  Bhow- 
ing  title  to  it,  and  that  the  ooort  will 
not  inquire  into  his  right  to  the  paper, 
or  hia  right  tomaintain'a  auit  upon 
it,  nnleoB  drcnmstancee  appear  show 
ing  that  hit  possession  is  mdta  jU<. 
Jbid..-  Dean  v.  Eewit.G  Wend.  (N.Y.) 
SS7;  Tahnane. Gibson,! Hall CN.T.), 
806;  UvingstoQ  t>.  OUoton,  cited  in  3 


Johns.  Oaa.  <H.  Y.)  263.  In  O^lhj 
•.  Wallace,  2  Hall  (N.  Y.),  653,  the 
right  to  sne,  even  by  a  Jictiliout  p«r- 
101),  when  the  name  of  iJie  real  party 
was  disclosed,  unleHa  some  qaestion 
aroee  as  to  tha  bonajldet  of  the  plain- 
tiff's  posaeasion,  was  asserted. 

>  Johnson  ».  OaUin,  27  Vt  87 ;  ••  c. 
62  Am.  Dec.  622;  Van  Bess  «.  For- 
rest, 8  Ccaneh  (U.  S.),  30.  Compare 
Arlington  «.  Hinds,  1  D.  Chip.  (Vt.) 
431 ;  s.  e.  12  Am.  Dec.  704,  where  the 
note  was  given  to  "Lather  Stone, 
Town  Treasorer."  So,  it  haa  been 
held  that  a  note  indorsed  to  "  S.  8. 
Fairfield,  Cashier,"  will  sustain  an 
action  in  the  name  of  Fairfield.  Fur- 
field  •.  Adams,  16  Pick.  (Uaee.)  381. 
See  also  Little  p.  Obrien,  9  Mast.  423 ; 
Brigham  «.  Marean,  7  Pick.  (Mass.) 
40. 

■  Johnson  •.  Catlin,  tupra. 

*  Boee  V.  LafUn,  2  SpeersL.  (S.  G.) 
424;  t.e.42Am.Deo.S76;  Campbell 
ti.Eumphriee,2  8cam.(m.)476;  He- 
Henry  D.  Ridgely,  2  Scam.  (HI.)  909^ 
I.  0. 36  Am,  Dec  110;  Horob  «.  Long, 
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imp.  Corp.  §  7694.]    actions  bt  and  against. 

091t  Doctrine  tbat  Action  may  be  Brought  either  lii 
Tame  of  the  Corporation  or  A^nt.  —  It  doea  not  at  all 
',  from  the  preceding  decisions,  tbat  the  action  may  not 
aintained  in  the  name  of  the  corporation,  especially  in 
States  which  have  abolished  the  distinction  between  legal 
quitable  fictions,  and  which  allow  an  action  to  be  brought 
B  real  party  in  interest.  On  the  contrary,  there  are  many 
iai  expressions  in  favor  of  the  proposition,  that,  in  the 
)f  a  note  made,  for  instance,  to  A.  B.,  Cashier,  an  action 
on  may  be  brought  in  the  name  of  the  cashier,  or  in  the 
of  the  bank.* 


ABa,t.L.(TS.C.)27ts:e.Zi 
X,  978.  This  view  was  carried 
n  one  earl;  case  in  the  United 
Circuit  Coart  for  the  District 
mont,  that  a  right  of  action 
nied  to  At  bank  upon  »  note 
e  to  "Samuel  Jaudon,  Esq., 
r,  or  order,"  Banli  of  UniUd 
e.  Ljmaa,  20  VL  666.  That 
I  bj  boards  of  commisaionera, 
itatutefl,  are  properly  brought 
individnal  names  of  the  mem- 
-eee  Hait  v.  Benson,  18  How. 
.  T.)  302. 

e  the  discussion  In  Fairchild 
iis,16  Pick.  (Mass.)  361;  Bald- 
Bank  of  Hewbnry,  1  Wall, 
)  234,  24S;  Shaw  v.  Btone,  1 
(Mass.)  228,  264;  Trasteea  «. 
lOMe.441.  "Theabovecsses," 
orton,  J.  (referring  to  some  of 
sea  cited  to  the  preceding  sec- 
'  Beem  to  show  that,  upon  such 
when  made  in  the  name  of  an 
)r  officer,  thoi^h  the  beneficial 
it  be  in  the  corporation,  they 
I  sued  by  him ;  but  they  do  not 
hat  an  action  might  not  also  be 
lined  in  the  name  of  the  corpo- 
"  Commercial  Bank  D.  French, 
;.(Uase.}488;  i.e.S2 Am.Dec. 
inhere  is  an  early  judicial  expree- 
1  Vennont  to  the  effect  that 
ft  note  is  glTon  ta  A.  and  B.,  as 


tmateea  of  a  corporation,  It  mnst  be 
sued  on  in  their  individual  names, 
thongh  it  is  otherwise  where  a  note 
is  given  to  a  mere  eerrant  or  agent  of 
a  corporation.  Binney  v,  Plumley,  6 
Vt.  600;  I.  e.  26  Am.  Dec.  313.  Com- 
pare Proctor  th.  Webber,  1  D.  Chip. 
(Vt.)  871.  It  is  believed  that  the 
modem  authorities  do  not  JDstify  any 
such  distinction.  There  are  some  ex- 
pressions of  opinion  to  the  eSect  that 
where  the  contract  is  not  negotiable, 
suit  cannot  be  maintained  in  the  name 
of  an  agent  who  has  no  interest  in  the 
contract.  Garland  r.  Beynolds,  20 
Me.  46.  But  the  true  principle  is  be- 
lieved to  be  that  if  any  person,  who 
is  named  as  the  payee  ot  obligee  in  a 
written  contract,  negotiable  or  not 
negotiable,  albeit  the  agent  or  trustee 
of  another,  has  iii^legal  titU,  he  has 
with  it  such  an  interest  as  will  sup- 
port an  action  at  law  for  its  enforce- 
ment, so  long  as  the  beneficiary 
permits  the  action  so  to  be  broaght. 
Ante,  i  7693.  Under  the  modern 
codes  of  procedure,  which  require 
the  action  to  be  brought  in  the  name 
of  the  real  party  in  irUerat,  but  which 
except  from  this  requirement  the  caae 
of  a  Iruttte  of  an  exprtu  trait,  the  role 
would  be  the  eame;  since  in  each  a 
case  the  payee  or  obligee  would  be 
the  trustee  of  an  express  trust. 
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NAUE  IN  WHICH  AonoN8  BBOUOHT.     [6  Thomp.  Corp.  9  7696, 

§  7595.  Promise  Made  to  Troatees  of  Unlocorporated  Cou- 
cem  Suable  t^  Tmstees.  —  But  if  the  coauern  or  enterprise  is 
not  incorporated,  but  trustees  are  appointed  to  put  the  same  on 
foot,  'and  they  open  subscriptions  to  the  shares,  one  who  sub* 
scribes  to  the  same  and  becomes  thereby  liable  to  pay  for 
them  on  an  express  promise,  is  suable  by  the  truateea}  So,  the 
trustees  of  a  voluntary  benevolent  aesoeiation,  whose  funds  are 
raised  by  the  voluntary  contributions  of  its  members^  may 
maintain  an  action  upon  a  note,  although  the  makers  thereof 
vere  members  of  the  association.*  In  such  a  case  the  words 
"trustees,"  etc.,  added  to  the  names  of  the  promisees,  are 
rejected  as  mere  deaeriptio  peraonantm.'  Thia  conclusion  is 
supported  ly  the  analogy  of  many  cases  which  hold  that 
where  a  note,  bond,  or  other  writing  obligatory,  is  payable  to 
a  person  with  the  addition  of  "guardian,"*  or  "executor,"*  it 
ia  suable  by  him  individually;  or,  in  case  of  his  death  by  hia 
personal  representative,  in  either  case  for  the  use  of  the  real 
beneficiary.* 

S  750(t.  When  Snceeesors  In  Office  mar  Sue.  —  Whenever 
the  promise  is  made  to  an  officer  of  a  corporation,  or  anin- 
corporated  association,  and  hia  successors  in  office,  then  his 
officUU  tuceessoT  may  sue  to  enforce  the  promise,  if,  under  the 
rules  of  procedure  in  the  particular  jurisdiction,  he  might 

>  Towneend  v.  Goewey,  10  Wend.  *  Thornton  «.  KanMn,  19  Mo.  103; 

(S.  y.)  424;  *.  e.  82  Am.  Dec  614;  i.  o.  50  Am.  Dec.  338;  Jewries  v.  Uo- 

C^oea  V.  Jackson,  6  Hill  (N.  Y.),  478,  Lean,  12  Uo.  538;  Nickerson  v.  Gil- 

460.  liam,  20  Uo.  456;  i.  e.  77  Am.  Dec 

■  Pierce  v.  Bobie,  39  Me.  205 ;  i.  o,  683.    On  tbe  other  hand,  an  admin- 

63  Am.  Dec  614;  Clap  «.  Day,  2  Me.  islrator  ia  liable  npon  a  promlaBoiy 

305;  a.  e,  11  Am.  Dec.  99.  noM  which  he  eigns  m  adminiatrator, 

*  Ibid.    To  the  some  effect,  bm  In-  bat  this  is  on  the  ground  that  he  can- 

nell  V.  N«wman,  4  Bam.&Ald.  410;  not  bind  tb«  estate  of  the  decedent  bf 

Potter  V.  Yale  College,  8  Conn.  62,  60.  new  contracta.    Davis  «.  French.  20 

CkMnpore  Garland  o.  Reynolds,  20  Ue.  Me.21;  «.  e.  37  Am.  Dec  36;  and  aee 

45;  Ewing  v.  Medlock,  6  Port.  (Ala.)  the  caaea  cited  in  the  note,  87  Am. 

82;  Alston  t>.  Heartman,  2  Ala.  699;  Dec  37. 

Harper  v.  Bagan,  2  Blockf.  (Ind.)  39 ;  *  Tombnll  v.  Freret,  G  Mart,  (ir.  a.) 

Crawford  v.  Dean,  6  Blackf.  (Ind.)  (La.)  703. 

181;  Sontbern  Ex.  Oo.  p.  Craft,  49  *  Buftam«.Obadwiok,eMa8B.108. 
Miaa.  480;  $.  c.  19  Am.  Bep.  4. 
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6  Thomp.  Corp.  g  7597.J    aotions  by  and  aoainst. 

have  aned  instead  of  the  corporation,* — as  where  a  promis- 
sory note  wa3  made  to  the  president  of  the  board  of  police  of 
a  county,  and  his  successors  in  office.*  So,  where  a  note  is 
given,  in  terms,  to  certain  persons,  as  trustees  of  an  unincorpo- 
rated association,  or  their  successors  in  office,  snch  successors 
may,  at  the  request  of  the  association,  maintnin  a  suit  upon  it 
in  the  name  of  the  former  trustees,  and  such  former  trustees 
have  no  power,  as  plaintiffs  of  record,  to  dismiss  the  suit;  hot 
they  may  demand  indemnity  against  the  payment  of  costs.* 

g  7597.  Corporation  Party  to  Contract  In  Wrongr  Name, 
Suable  by  It  in  Right  Name.  —  Closely  allied  to  a  principle 
already  discussed,  is  the  principle  that  where  a  promise  is 
made  to  a  corporation  hy  a  wrong  name,  the  corporation  may 
maintain  an  action  thereon  hy  its  right  navie.*  On  this  prin- 
ciple where,  in  drawing  a  contract  with  a  corporation,  a  name 


*  Haynet  r.  Corington,  U  Bmedei 
AM.  (MiaB.)408. 

'  Ibid. 

*  Pierce  c  Bobie,  39  M«.  205;  >.  e. 
6S  Am.  Dec.  614. 

*  Oommerci&l  Bonk  «.  Freoch,  21 
lick.  (Uaea.)  486;  «.  e.  32  Am.  Bep. 
280,  per  Morton,  J. ;  HeUedg*  o.  Bos- 
ion  Iron  Co.,  6  Oiuh.  (Hasa.)  158, 
176;  «.  e.  51  Am.  Dec  5»;  Gifford 
•.  Bocket,  121  UsM.  431.  "A  coa- 
Iract,"  ea-ye  Morton,  J.,  "may  be 
made  to  or  with  a  penon  aa  well  fry 
detcHption  as  by  name,  and  whwe 
tbe  party  can  be  ascertamed,  it  will 
be  valid,  although  their  names  be 
mistaken  or  their  description  be  in- 
ewrect.  It  cannot  be  doubted  that  a 
note  to  the  Commtniat  Bant  would 
be  Talid  and  m^ht  be  declared  on  as 
a  promise  to  the  plainti&,  although 
their  legal  name  is,  'the  Prtndero, 
DineUyn  and  Company  of  Ae  Cottimer' 
tUl  Bank.'  So,  »  contract  with  the 
stoetholdert,  or  with  the  prtiidenl  and 
dinelon,  or  with  the  dwwetor*  of  the 
Commercial  Batik,  would  doubtless  be. 


in  its  l^al  eSects,  a  contract  with  the 
corporation."  Oommerdal  Bank  «, 
French,  21  Pick.  (Mass.)  486;  •.  o.  S2 
Am.  Dec.  260,  282.  Thus,  it  waa  held, 
in  an  early  case  in  MasBschusetts,  that 
a  note  payable  to  Richardson.  Uet- 
calt  &  Co.,  might  well  be  declared  on 
as  a  promise  to  the  Hedway  Cotton 
Manufactory.  Hedway  Cotton  Han- 
nlactory  p.  Adams,  10  Mass.  360.  In. 
another  case  in  the  same  State,  it  was 
held  that  the  promise  in  a  subscrip- 
tion paper  to  the  shares  of  a  corpo- 
ration, to  pay  the  assessments  which 
shonld  be  made  on  the  shares,  to  John 
Gilmors  or  order,  wonld  eapport  an 
action  in  the  name  o(  the  corporation. 
Tsnnton  Ac  Tnmp.  e.  WUting,  10 
Mass.  327;  «.e.«  Am.  Dec  121.  In 
Qilmore  «.  Pope,  6  Mass.  491,  it  was 
directly  decided  that  an  action  wonld 
not  lie  upon  the  same  subscription  in 
the  name  ol  Gilmore,  but  that  it  muit 
be  brooght  by  the  corporation.  8e« 
also  Piggott  V.  Thompson,  S  Bos.  A 
Pul.  147. 
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is  given  Tariant  with  its  trne  name,  for  Ui«  purpose  of  distin- 
gnishing  it  from  other  corporations  baving  similar  nameB,  an 
action  may  be  maintained  thereon  in  its  tnie  name.^  The 
priuciple  of  these  and  other  caeea  is  that  the  misnomer  of  a 
corporation  in  a  grant,  or  written  obligation  made  to  it,  dooe 
not  destroy  or  defeat  the  grant  or  obligation,  nor  prevent  a 
recovery  by  the  corporation  upon  it  in  its  true  name,  provided 
the  corporation  designed  and  intended  by  the  parties  to  the 
instrument  be  shown  by  apt  averments  and  proof.*  The  cases 
are  numeroas  where  a  corporation,  suing  in  its  true  name 
apon  an  instrument  made  to  it,  but  varying  from  its  true 
name,  sacceeds  in  its  action,  by  averring  and  proving  that  the 
instrument  was  in  fact  made  to  it  by  the  name  ihertin  used; '  and 
even  where  such  an  averment  and  proof  are  not  made,  the  law 
wiU  reject  an  unsubstantial  and  immaterial  variance  between 
the  corporation  aa  described  in  the  writ  and  subsequent  pro- 
oeediags,  and  the  corporation  named  in  the  instrument  on 
which  the  action  ia  bought* 

g  7598.  If  FajaUe  to  the  Officer  by  Deecrlptlon,  the  Cor- 
porstlon  may  Sne.  —  If  the  note  is  payable  not  to  the  officer 
by  name,  but  by  description  of  his  office,  as  for  instance,  "  to 
the  eathier  of  th^  Commercial  Bank  or  his  order,"  the  corpora- 
tion may  sue.* 

*  H^entown  Tompike  •.  Oreeger,  that  tbia  decIarBtlon  was  good  on 

i  Hsr.  it  3.  (Hd.)  122;  ■.  b  9  Am.  geuenl  demnrrer.    Ibid. 

Dec  496.  ■  Case  ot  Lynne  Regis,  10  Coke 

'  Inliftbitants  •.String,  10  N.J.  L.  Eep.122:  Oaseot  theAbbot  o£  York, 

8S.    Under  tbisprindple,  where  the  cited  10  Ooke  Rep.  125;  New  York 

decUrmlion  in  an  action  on  a  bond  al-  African  Soeaety  •.  Varick,  13  Johns. 

Icged  thAt  the  bond  was  m&de  by  tba  (h.  Y.)  SS;  InbabitonU  •.  HcOor- 

defandanti  to  the  "  inhabitanta  of  the  mick,  8  N.  J.  L.  000. 

lownahip  of  Tipper  Aliow»y'i  Creek,  *  ^^"  4^.  Tump.  Boad  •.  MyerB, 

in  the  ooonty  of  Salain,  and  BUte  of  «  Berg. 4  E. (Pa.)  12;  •.o.OAm.Dec. 

New  Jenwy,"  and  proceeded  thna:  ^     ^^  >ee  Woolwich  •.  Forroet,  1 

"And  the  i^  inhabitftnta  of  the  ^  j  j^  j,^.           ^  jgog, 

township  of  AJloway'a  Creek,  in  the  ,  Commercial  Bank  r.  Fiunch,  M 


eomUy  of  Salem,  do  aver  and  88.7  that 
they  are  one  and  the  same  body  poli- 
tic and  corp(H«te  aa  is  deaoribed  and 
mentioned  in  the  said  writing  obl^a- 
tory,  and  so  other," —it  was  held 


Pick.  (Uase.)  488;  1. «.  32  Am.  Dec 
280.  8m  also  Barney  •.  Anderson,  1 
HcHnll.  <B.  C.)  800;  Alston  «.  Heart- 
man,  2  Ala.  699. 
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Thomp.  Corp,  §  7699.]    aotiohb  by  and  against. 

§  7599.  Effect  of   Change  of  Name  of   Corporation. — A 

lange  of  name  by  a  corporation  does  not  affect  its  identity 
'  release  it  from  the  obligation  to  pay  its  just  debts; '  bat  it 
)es  affect  the  mode  of  pleading  in  an  action  brought  against 
upon  a  contract  made  by  it  by  its  former  name.  In  such 
1  action  it  is  necessary  to  aver  that  the  corporation  now 
ipleaded  made  the  contract  by  its  former  name,*  and  with- 
it  such  au  averment  the  action  cannot  be  amended;'  since 
judicial  record  thus  made  up  vould  merely  discloae  a  recov- 
y  against  one  corporation  upon  a  contract  made  by  another, 
ithout  disclosing  any  reason  why  the  latter  corporation 
lould  be  liable  for  the  obligations  of  the  former.*  There  is 
distinction,  in  respect  of  variancet  between  the  name  of  the 
irporation  in  the  writ  and  the  judgment,  and  its  name  in 
le  declaration  and  the  judgment.  It  is  the  variance  between 
16  name  in  the  declaration  and  in  the  judgment  which  ren- 
srs  the  judgment  erroneous.*  The  reason  for  this  distinc- 
on  seems  to  be  that  the  process  is  merely  the  means  of 
ringing  the  defendant  into  court,  and  if  it  appears  and 
iswers  a  declaration  which  describes  it  by  a  name  different 
om  that  by  which  it  has  been  summoned,  its  appearance 
id  defense  to  the  merits  cure  the  defect  in  the  process.* 
evertheless,  it  has  been  held  —  though  it  seems  to  be  a 
useless  refinement  —  that  where  a  corporation  has  brought 
suit  by  a  name  slightly  variant  from  its  true  name,  and  it 
eka  to  cure  the  defect  by  stating  in  its  declaration  its  true 
tme,  with  au  averment  that  the  defendant  was  served  with 
'ocess  issued  in  the  mistaken  name,  this  variance  between 

>  AnU,  i  289.  but  it  huneTerthelefls  brongbt  t,  tait 

*  Ke&dj'  V.  TuHkaloooa,  6  AU.  S27;  in  its  flret  Dame,  it  ia  not  neceawiT, 
imberland  College  v.  leh,  22  Oal.  in  order  to  eoBtain  tbe  suit  u  m 
1,  where  it  was  held  that  the  cbaug*  brought,  to  show  that  the  Amenda- 
name  waa  properly  pleaded.  tory  act   has    been  rejected    b^  its 

*  Madison  College  «.  Burke,  6  Ala.  stockholders.  Beena  v.  Cahawba  Ac. 
4,  E.  Co.,  3  Ala.  680. 

*  It  has  been  held,  bot  upon  reo-  *  Beene  v.  Cftbawba  Ac  B,  Oo<,  S 
ns  not  stated,  that  where  the  name  Ala.  660. 

a  corporation  has  been  ctuinged  bj         *  AttU,  i  7ffi^ 
I  amendatory  act  of  the  legislstcis, 
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the  writ  and  the  declaration  can  he  pleaded  in  abatement;  for 
the  defect  cannot  be  cured  b;  such  a  recital  in  the  declara- 
tion.' 

g  760O.  Hember  cannot  Sae  for  the  Corporation.  —  If  a 

society  or  company  is  incorporated,  then  a  member  cannot 
bring  an  action  to  enforce  an  obligation  made  in  its  favor  in 
his  own  name,  because  the  right  of  action  is  in  the  corpora- 
tion by  its  artificial  name.*  If  it  is  unincorporated,  he  cannot 
bring  the  action  without  stating  that  the  contract  of  associa- 
tion allows  him  so  to  do,  or  without  stating  other  facts  which 
enable  one  of  a  class  of  persons  having  a  common  interest,  to 
sue  for  the  benefit  ef  all.  An  averment  in  such  a  case  that 
the  plaintiff  is  specially  authorized  to  bring  the  action  for  the 
company  or  society,  will  not,  it  seems,  be  sufficient  to  sustain 
the  action  without  showing  how  or  why  he  is  so  authorized.* 

§  7601.  Corporation  not  Affected  1>r  Jad^fment  in  Actltma 
agralnst  its  OfiQcerg.  —  If  the  action  is  prosecuted  against  an 
officer  of  the  corporation,  described  in  the  pleadings  with  the 
addition  of  his  official  character,  as,  for  instance,  against  "J., 
president  of  the  M.  Company,"  and  the  execution  runs  in  the 
same  way,  the  sheriff  cannot  justify  a  seizure  under  it  of  the 
property  of  the  corporation;  for  the  simple  reason  that  a 
judgment  against  A.  does  not  authorize  a  levy  upon  the  prop- 
erty of  B.*  So,  if  one,  describing  himself  as  the  president  of 
a  corporation,  confesses  judgment  in  favor  of  another,  by  such 
language  as  the  following,  — "  I,  A.  B.,  president  of  the  C.  D. 
Co.,  confess  judgment  in  favor  of  E.  F.,"  —  this  will  not  be  a 
jniigment  confessed  by  the  G.  D.  Company,  and  will  not  war- 
rant the  levy  of  an  execution  upon  its  property;*  but  on  the 
principle  elsewhere  nlluded  to,  which  excuses  a  variation  be- 
tween the  writ  and  the  judgment*  although  the  writ  runs 

*  Beene  «.  Cfthawba  &&.  R.  Co.,  S  *  North  Carolina  &c.  Ids.  Co.  ^ 
AU.  eeo,  (168.  HickB,  8  Jonea  L.  (N.  C.)  S8. 

■  AMe,  i  4471,  «t  uq.  *  Davidson  «.  Alexandar,  84  N.  0; 

*  Babicht  «.  Femberton,  4  SandL      621. 
(N.T.)667.  •Pert,  (7606. 
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c^iDst  the  officer  of  tbe  eorporation  hj  ancfa  a  deecription, 
j«t  if  the  dedoiatioD  rans  againet  the  eorporatioB,  and  if  the 
corporation  appears  and  pleads  thereto,  and  does  not  plead  in 
abatement  the  mianomer  in  the  writ,  it  will  be  bound  by  the 
judgment.'  It  is  said  that  the  cases  go  merely  to  the  extent 
that  when  a  partj  is  sued  bj  a  wrong  name,  and  the  writ  is 
aottially  serred  on  the  right  person,  and  he  fails  to  appear  and 
plead  the  matter  in  abatement,  and  judgment  goes  against 
him,  though  by  the  wrong  name,  he  is  concluded.* 

S  7602.  SalDgr  or  1>etn8>  Baed  In  the  Xame  of  an  Officer.  — 

tt  was  a  feature  of  many  of  the  English  statutes  creating 
companies,  that  a  company  might  sue  or  be  sued  in  the  name 
of  a  designated  officer.  This  feature  was  adopted  by  the  legis- 
lature of  New  York  with  reference  to  joint-ttock  companies  and 
aasoeiationt,  by  an  act  passed  in  1849  and  amended  in  1851.* 
The  original  statute  enacted  that  any  joiut-stock  company  or 
association,  consisting  of  seven  or  more  shareholders  or  asso- 
ciates, might  sne  or  be  sued  in  the  name  of  its  president  and 
treasurer.  The  amendatory  act  extended  the  prorisions  of 
the  former  act  "to  any  company  or  association  composed  of 
not  less  than  seven  persons,  who  are  owners  of  or  have  an 
interest  in  any  property,  right  of  action,  or  demand,  jointly 
or  in  common,  or  who  may  be  liable  to  any  action  on  account 
of  any  such  ownership  or  interest,"  etc.  In  one  case,  the 
question  was  discussed,  hut  not  decided,  whether  the  provi- 
■ions  of  these  acts  extended  to  a  voluntary  association,  such 
as  a  lodge  of  Odd  Fellows,  having  more  than  seven  members, 
but  not  organized  in  pursuance  of  any  statutes.'  Subse- 
quently it  was  held  that  a  lodge  of  Masons  was  within  the 
provision  of  the  statute  as  amended;  *  but  it  is  to  be  observed 
that,  by  its  terms,  it  extends  to  a£sociatiou8  as  well  as  to  joint- 


1  Ar<!ock  «.  W.  &  W.  B.  Co.,  6         •  N.    T.   Laws   1849,   A.   B8; 
Jonea  L.  <N.  0.)  231.  amended  by  N.  Y.  Laws  1S61,  di.  «G&. 

*  DftTidMB  «.  Alfixandir.  M  H.  G.  *  Anatin  v.  Searing,  U  N.  T.  112 ; 

621, 62S.  j.«.  «9  Am.  Dae.  605. 

•  Cbha  m.  Bom,  86  Hun  (N.  Y.},  662. 
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atock  compaDies;'  and  so  that,  under  it,  it  haa  been  held  that 
an  action  is  well  brought  in  the  name  of  the  treasurer  of  a 
division  of  a  society  kuowa  as  the  Sons  of  Temperance,  where 
it  is  stated  in  the  complaint  that  the  aasociation  consists  of 
seven  associates  and  upwards;*  and  that  the  president  of  a 
Christian  Association  might  bring  such  an  action  in  bis  own 
name  as  such.*  So,  an  action  against  a  mutual  benefit  society, 
composed  of  more  than  seven  members,  was  held  properly 
brought  agninst  its  president  by  name,  "and  others."'  Judg- 
ment  and  execution,  in  such  an  action,  are  properly  against 
the  president,  as  such;  but  they  bind,  not  his  individual 
property,  bat  the  joint  property  of  tiie  association.* 

S  7008.  Aetion   In  irhose  Kame  after  IMnolntlon.  ^  TTn- 

der  statutes,  like  those  already  considered,*  makiug  the  presi- 
dent and  directors  of  a  dissolved  corporation  its  trustees  for 
the  purpose  of  winding  up  its  afTair*,  with  power  to  maintain 
or  defend  actions,^  if  an  action  is  brought  by  the  tole  vumager 
of  a  corporation,  after  its  dissolution,  the  action  must  be  enti- 
tled in  the  name  of  such  manager,  and  not  in  the  name  of  the 
dissolved  corporation  itaelf.* 


■  Suider  «.  Edling,  U  Daly 
(N.  T.),  238, 

■  Tibbettsv.  Blood,  21  Barb.  (N.T.) 
«60. 

■  De  Witt «.  Cliuidler,  11  Abb.  Pi. 
(N.  Y.)  450. 

*  Olery  «.  Brown,  51  How.  Pc. 
(H.T.)82.  See  alao  FriU  v.  Muck, 
62How.  Pr.  CN.  Y.)  69,  73;  Roobe  v. 
BOMOU,  2  Lans.  (N.  Y.)  S44;  West- 
«ott  •.  Forgo,  61  N.  Y.  642;  I.  e.  Iff 
Am.  Rep.  SOO;  Ballaman  v.  Schalta, 
M  Han  (N.  Y.),  2H;  Colnmbia 
Bank  ti.  JackMon,  4  N.  Y.  Snpp.  433. 


*  National  Bank  v.  Tan  Derwerker, 
74N.Y.  234.  That  the  general  agent 
of  a  joint-etock  compauj,  organixed 
nnder  an  act  of  the  Brltiah  Parlia- 
ment, may  sue  in  New  York,  in  iiij 
own  name,  for  the  benefit  of  the  com- 
paoy,  —  see  Habichte.  FembertOD,  4 
Sandf.  cN.  Y.]  657.  Compare  Myeia 
■.  Machado,  6  Abb.  Pr.  iN.  Y.)  198. 

*  Ante,  i  6739. 

*  See  Comp.  Lawn  Kan.  1179,  ch. 
23,(42. 

■  Paola  Town  Co.  v.  Emtc,  22  Kan. 
725. 
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g  7608.  Variance  tn  Respect  of  Corporate  Name. —  A  writ 
and  declaration  against  oua  corporation  will  not  support  the 
recovery  of  a  judgment  against  another.  If,  therefore,  asaitia 
brought  against  the  president  and  directors  of  a  branch  bank, 
instead  of  the  mother  institution,  this  is  not  a  mere  mianoTner, 
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which  must  be  pleaded  in  abatemeat.  No  recovery  can  be 
had  in  sach  action.  If  a  verdict  is  founded  upon  the  general 
iesae  pleaded,  the  error  is  not  cured  by  the  statute  ot  jeofails} 
In  order  to  prevent  this  result,  the  law  demands  a  snbstan- 
tial  identity  of  nam«  between  the  corporation  against  which 
the  action  ia  brought  and  that  gainst  which  the  judgment  is 
recovered.'  Again  in  an  action  by  a  corporation  where  the 
fxitimee  of  the  corporation  it  put  in  istue,  and  the  articles  of 
association  of  the  corporation  are  oEfered  in  evidence  in  proof 
of  its  corporate  existence,  such  articles  will  not  be  admissible 
if  there  is  so  great  a  variance  between  the  name  of  the  corpo- 
ration as  recited  in  the  petition  and  the  name  as  recited  in 


■  Haaon  *.  Fkrmen'  Bank,  IS 
Tjtagii  (Va.),  84 ;  Tompkina  *.  Branch 
Bank,  U  Lt^h  (Va.),  872. 

■  If ,  tor  instance,  an  action  li 
bronght  agunat  a  company  impleaded 
as  "the  Fuller  Implement  Co.,"  no 
judgment  can  be  rendered  against 
the  "  Fnller  Implement  and  Coal 
Co,"  iiithovt  an  awrwwnl  and  pro<if  that 
Ae  hM  eorporoHoni  art  identieal,  Ho- 
Qregor  v.  Fnller  Implement  Co.,  7S 
Iowa.  143;  I.  0.  8  S.  W.  Rep.  464. 
So,  wh«f«  an  action  waa  brongtit 
agftit'fft  "the  preaident  and  troatees 
of  the  SaTinga  Bank  for  the  County 
trf  BtnfEotd,"  to  recover  compenaa- 
tiot  lor  serving  a  writ  and  execntion 
for  them,  a  copy  «l  the  writ  and  exe- 
cation,  running  in  the  name  of  "the 
Savingi  Bank  for  the  County  of  Straf- 
ford," waa  held  not  admlBslbleln  eri- 
danee.  Bombam  v.  Savinga  Bank,  5 
S.H.446.  Sat  thia  role,  aa  baa  been 
held,  doea  not  extend  so  far  aa  that 
mere  mmilarity  of  identity  In  the 
naroea  of  two  corporationB,  organized 
St  difierent  times,  will  be  suffiident  to 
mnant  a  oanclnaion  that  they  are 
identical  so  aa  to  render  the  one  last 
organiied  liable  for  property  sold  to 
the  ftmner,  although  a  person  con- 
nected with  the  Utter  waa,  at  the  time 


of  the  sale,  an  officer  of  the  former. 
Wyckoff  e.  Union  Ac  Co.,  11  N.  Y. 
Sopp.  423 ;  *.  0.  88  N.  T.  St.  Bep.  423. 
On  the  other  hand,  where  the  decla- 
ration commenced  by  statingthat "  B. 
complains  of  H.,  president  of  the  St, 
Lawrence  Bank,  a  banking  associa- 
tion," etc.,  and  stating  that  the  de- 
fendants became  indebted,  etc., — 
this  waa  understood  to  be  a  declare, 
tion  against  E.  individually  and  not 
against  the  bank.  This  was  under  a 
statute  such  aa  we  have  already  con- 
aidered  (an/e,  i  2602},  enabling  corpo- 
rationB to  sue  and  be  sued  by  their 
chief  officer.  Ogdenabnrgh  ^nk  t>. 
Van  Rensselaer,  0  Hill  (N.  Y.),  240. 
Bo  where  a  bill  for  an  ir^tMction 
charged  certain  wrongs  to  have  been 
done  by  the  Chesapeake  and  Ohio 
Canal  Company,  that  being  the  name 
of  a  corporation,  bat  prayed  for  an 
Injonctioa  i^ainet  the  preddent  and 
dii«ctore  of  the  Cheaapeake  A  Ohio 
Canal  Company  and  M.,  and  for  a 
subpcena  to  issue  "  to  the  said  presi- 
dent and  directors  and  H.,"  —  it  was 
held  that  the  co'poration  itself,  the 
canal  company,  waa  not  made  a  party 
to  the  bill.  Binney'a  Cose,  2  Bland 
(Md.),  99. 
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the  articlea,  as  to  lead  to  a  donbt  whether  they  refer  to  the 
same  artificial  being.* 

5  7609.  WliBt  VariancM  ImmaterlaL — In  the  matter  of 
mignomers  of  corporations,  a  difference  was  early  establiehed 
between  omitting  matter  of  tvhatmut  and  mere  matter  of  addi- 
tion' and  the  anthorities  ahov  that  the  plea  wai  discouraged,* 
and  few  precedents  of  the  plea  of  nul  tiel  corporation  in  the 
English  reports  will  he  found  outside  of  the  Year  Books.*  Some 


'  Accordio^j,  irhera  the  petiHoD 
dcacribed  the  pUintiS  u  the  "  Bank 
of  Oommerce,"  u>d  the  atUcIm  oI 
aaaociatioii  offered  in  evidence  do- 
Bcribed  it  aa  the  "  Bank  of  Commercs 
In  Nev  York,"  it  was  held  that  th« 
articlea  wera  not  admiBsible  in  evi- 
dence. Bftnk  of  Oommerce  «.  Uodd, 
32  Uo.  218.  In  an  action  of  n- 
plevin,  the  property  was  described  in 
the  mit  as  belonging  to  "A,  B,  and 
O,  of  Haverhill,  the  triieteei  of  the 
ministerial  fand  in  the  north  pariah 
in  HaverbiU."  la  the  Babaeqnent 
porlJona  ol  the  writ,  th«  plalntiffi 
v«re  referred  to  aa  "the  aaid  trae- 
teea,"  and  "  the  aaid  plaintifEa."  The 
replevin  bond  described  them  aa  first 
deeoibed  in  the  writ,  and  they  were 
referred  to  in  the  ctxidition  of  the 
bond  as  "the  above  bonnden  A,  B, 
and  G,  trastees  as  aforesaid,"  and 
the  bond  wns  sigoed  by  them  indi- 
vidually, with  separate  seals.  Other 
papers  in  t\m  case  referred  to  tbem 
by  their  individual  names  aa  plain- 
tiSs.  It  appeared  that  there  was  a 
corporation  named  "  The  Trustees  of 
the  Ministerial  Fund  in  the  North 
Parish  of  Haverhill,"  and  the  plain- 
tiffs claimed  title  as  Buch  corporation. 
Here  it  was  held  that  the  action  was 
not  brought  in  the  name  of  the  cor- 
poration, and  conld  not  be  main- 
tained. Bartlett «.  Brickett,  14  AUen 
(Mass.),  62. 

0040 


■  The  Case  of  LytiDe  B<«iB,  10  Co. 
Bep.  120, 1S2. 

■  SUBord  •.  Bolton,  1  Bos.  A  P. 
40;  Dumper  «.  Syms,  Cro.  Elis.  816; 
Dr.  Ayray's  Case,  11  Co.  Rep.  18; 
Oroydon  Hospital  •.  Parley,  S  Taunt. 
467;  Attomey-Oeneral  •.  Bye,  7 
TaanL646. 

*  Upon  this  subject  it  has  been 
■aid  in  a  modem  ease:  "The  pie* 
must  show,  when  in  bar,  that  it  goes 
to  the  cansa  of  action  alleged  in  the 
declaratioD)  and  not  to  the  form  m" 
name  in  the  writ.  It  has  been  set- 
tled, therefore,  from  the  earliest 
period,  that  it  ia  not  enough  in  such 
ft  idea,  in  a  suit  by  a  natural  pereon, 
to  aver  tliat  there  was  no  such  persoD 
m  rtrum  natura  at  the  time  of  the 
impetraUon  of  the  writ,  but  it  must 
allege  that  there  never  was  such  a 
person.  The  same  rule  applies  to  the 
plea  of  nul  tul  eorporation,  for  the 
some  reason  exists  in  both  cases. 
Ubi  eadem  ratio,  ibi  idtm  jut,  A  man 
or  corporation  may  change  his  or 
their  name  between  the  time  the 
cause  of  action  arose  and  the  bring- 
ing of  the  suit.  And  a  corporation 
certainly  loses  none  of  its  franchises 
or  rigbU  hy  such  a  chsuge  when  an- 
thorixed  by  law ;  and  they  can  recover 
by  their  new  name  a  debt  due  b^ 
fore."  Northumberland  Ooun^  Bank 
•.  Eyer,  60  Pa.  St.  436, 440. 
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ot  khe  foregoing  cases,  and  others  which  could  be  cited/  pro- 
ceed with  a  degree  of  strictness  which  degrades,  instead  of 
advancing  justice.  The  true  rule  is  that  when  a  question  of 
misnomer  of  a  corporation  plaintiff  arises,  not  upon  a  plea  in 
abatement,  but  upon  an  objection  to  proof  of  an  organization 
offered  under  the  general  issue,  it  is  a  qaestion  of  identity 
merely;  and  that  no  slight  variation  which  does  not  raise  a 
doabt  of  the  identity  should  be  regsrded.*  Thus,  if,  in  an 
action  by  a  corporation,  it  appears  upon  the  assessment  of 
damages  that  there  is  «  variance  between  its  real  name  and 
the  name  employed  in  the  instrument  given  to  it,  which  is 
the  anhject  of  the  suit,  but  enough  appears  clearly  to  show 
what  corporation  was  intended,  it  is  sufBcieutly  good.*  Bo, 
wbere  the  declaration  styled  the  plaintiff  "The  W.  R.  National 
Bank  of  Jamaica,  Vermont,"  bat  described  the  corporation  as 
doing  basinesB  in  Vermont, — it  was  held  that  the  identity  was 
clear,  and  that  the  variance  was  therefore  immaterial.*  So 
also  wbere  a  note  was  given  to  "the  president,  directors,  and 
company  of  the  Newport  Mechanics'  Man.  Oo.,"  instead  of  to 
"The  Newport  Mechanics'  Man.  Co.,"  which  was  the  real 
name  of  the  corporation,  it  was  held  that  the  variance  was 
not  such  as  to  preclude  a  recovery  in  the  name  o{  the  corpo- 
ration, and  that  it  might  be  shown  by  extraneous  testimony 
that  the  plaintiff  was  intended  to  be  designated.*  It  is  a  rule 
of  evidence  that  identity  of  name  is  presumptive  evidence  of 
identity  of  person.  Although  identity  of  name  carries  with 
it  the  presumption  of  identity  of  person,  yet  it  seems  that  in 
an  action  by  a  corporation  upon  an  obligation  executed  in  its 
favor,  there  is  always  a  question  for  the  jury  as  to  its  identic, 
if  a  challenge  is  properly  made  in  the  pleadings.  In  a  case 
brought  before  Lord  Tenterden,  C.  J.,  an  action  of  assumpsit 
on  a  bill  of  exchange,  and  for  money  had  and  received,  after 
the  introduction  of  letters  of  the  defendant,  acknowledging 

•  Ante,  4  290,  rt  teg.;  i  7BW.  »  Thatcher   e.    Weat    Eiver  Nat. 

»  Thatcher  •.    West   BiTW   Nat.      Bank,  19  Mich.  196. 
Bank,  19  Mieh.  196.  ■  Newport  Mechanics'  Uan.  Oo.  •, 

■  FBiroe  *.  Somenworth,  10  N.  H.      BUrbird,  10  N.  H.  123 ;  i.  e.  S4  Am. 
3W.  Dec  146. 
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his  indebtedness  to  a  corporation  of  the  aame  name  as  the 
plaintiff,  the  only  question  for  the  jury  was  said  to  be, 
whether  the  corporation  suing  was  that  corporation.^ 

§  7610.  MlflDomer  and  Identity  In  Cas«  of  CorpoiatloiiB 
taaving:  Similar  Names. — There  is  a  general  presomption 
that  identity  of  name  prove$  identity  of  perton;  and  converBely 
that  a  substantial  difference  of  name  proves  a  difference  of 
person.  This  presumption  seems  to  be  as  applicable  to  cor- 
porations as  to  individuals.'  When,  therefore,  an  action  ig 
brought  i^ainst  a  corporation  on  a  contract,  if  it  appears  in 
evidence  that  the  contract  was  made  by  a  corporation  of  the 
same  name  as  the  one  against  which  the  action  is  brought, 
then  it  will  be  presumed  that  the  corporation  which  executed 
the  contract  was  the  corporation  whicli  is  impleaded  in  the 
action,  withoat  special  proof  of  that  fact;  but  this  presumption 
may  be  rebutted  by  the  defendant  by  showing  that  the  con* 
tract  was  in  fact  made  by  another  corporation  of  the  same 
name,  existing  in  another  State.  *  On  the  other  hand,  an  ac- 


■  Nationftl  B&ak  •.  Be  Bemalea,  1 
Car.  A  P,  669.  A  variance  is  the 
■tjle  ot  an  b^enor  corporation  court 
between  the  antr^  on  the  jndgment 
roll  and  retnrn  on  th«  prooeaa,  hai 
been  held immatenal.  ThuB.mawrit 
ol  error  to  a  jndgment  of  such  a  conrt, 
the  flret  error  aaeigned  vae, "  becauM 
the  style  o(  the  conrt  was  'pladta 
coram  J.  S,,  Majcse  et  Joh.  Ohapman, 
recoidatore,  et  J.  D.  et  J.  N.,  alder- 
mannis  burgi  pnedicti  Mcondnm  con- 
■netndinem  borgi  pnedicti,  etc,'  and 
the  oomplolnt  being  entered  npon 
sommonB,  a  non  ttt  invtntut  npon  it 
was  returned  at  a  court  held  '  coram 
dicto  J.  B.  Majore  et  J.  N.  et  J.  D.  al- 
dermannis,  aecnndnm  conenetndinem 
bargi  pnedicti,  etc,'  omitting  the  re- 
corder, which  waa  all^^  to  be  error, 
el  coram  turn  jvdiee.  Bnt  the  court 
did  not  allow  thia ;  '  for  it  may  be 
that  at  the  flnt  court  holden  the  ifr- 
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cordar  woa  there,  And  at  the  second 
conrt  he  waa  absent,  and  tbe  court 
ia  well  held  bj  the  costom  there  be- 
fore the  mayor  and  two  aldermen.' " 
Bryan  «.  WUkea,  S  Oro.  Car.  572. 

■  There  is,  however,  a  holding  bj 
an  inferior  conrt  to  the  effect  that 
mere  similarity  or  identity  in  tbe 
names  of  two  corporations  organised 
at  different  times  is  not  alone  suffl- 
dent  to  warrant  a  holding  that  they 
are  identical,  so  as  to  render  the  one 
last  (Hganiied  liable  for  property  sold 
by  tbe  former,  although  a  person  con- 
nected with  tbe  latter  vaa  at  the  time 
of  the  Bale  an  officer  of  the  former. 
Wyckoff  «.  Clereland  Union  Loan  Ac 
Co.,  S8  K.  Y.  Bt.  Rep.  423;  *.  «.  11 
H.  T.  Snpp.  423. 

*  Dean  v.  LaMotte  Lead  Ctmipany, 
69  Uo.  623.  The  author  dtea  thia 
caae  to  the  text,  although  the  d 
was  not  eucceaafuL 
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tion  against  a  corporation  impleaded  by  one  Qame  is  not  sus- 
tained by  evidence  of  a  corporation  having  a  substantially 
different  name;*  though,  as  already  seen/  the  plaintiff  would 
succeed  by  bringing  his  action  against  the  corporation  in  his 
tme  name  and  averring  and  proving  that  it  contracted  with 
him  by  another  name,  if  such  were  the  fact.  It  is  a  settled 
principle  of  procedure  that  where  a  person,  natural  or  arti- 
ficial, is  sued  by  a  wrong  name,  and  appears  by  and  in  his  or 
its  true  name  in  tbe  action  without  objection,  the  error  is 
waived.*  Upon  this  principle,  the  omission  in  a  complaint 
and  proceedings  by  attachment  against  a  corporation,  of  the 
vord  "company"  from  its  corporate  name,  does  not  affect  the 
titaehment  lien,  where  the  corporation  has  appeared  by  its  true 
name  and  demurred  and  made  motions  in  the  proceeding.* 

§  7611.  Taiiance  Created  by  TTsinit  Names  of  tbe  Trus- 
tees.—We  have  seen  that  a  deed  conveying  land  made  to  tbe 
trustees  by  a  corporation  is  a  deed  to  the  corporation  itself;  * 
and  other  relations  have  been  discovered  in  which  a  promise 
to  the  trustees  is  a  promise  to  the  corporation.*  In  view  of 
these  rules,  it  seems  a  senseless  refinement  to  hold  that  a 
mere  use,  in  a  pleading,  or  in  an  obUgation  drawn  in  favor  of 
s  corporation,  of  the  words  "  tbe  trustees  of "  prefixed  to  the 
proper  name  of  the  corporation,  creates  a  variance  such  as  will 
defeat  a  recovery.'  Where  the  name  of  the  corporation  which 
brought  the  action  was  correctly  given  at  the  commencement 
of  tbe  declaration,  thus,  —  "  the  trustees  of  tbe  Baptist  Church 

>  An  action  a«ainst  "The  tTnioD  11  N.  Y.  8app.  423;  *.  e. 33  N.  Y.  St. 

Loui*TnmCo.of  01eTeIsnd,Ohio,"  Bep.  4S3. 
lor  the  price  ol  goodi  boM,  u  not  *  Ante,  4  7697. 

■oaUned  by  proof  of  e  Bale  to  the  ■  McOreery  v.  Everding,  54  CaU 

"TJniao  Loan  &  Trnat  Co.,"  doing  W8;  Hammond  v.  Starr,  79  Oal.  566, 

btniiiw  in  New  York  Oty,  the  offi-  ™!  «•  «•  21  !"«!•  Rep.  971. 
can  and  rtookholder.  of  the  two  com-  *  Hammond  v.  Starr,  79  Oal.  563 ; 

panice  beii^  different,  eieept  that  <■  "-  21  P»^-^P-  *^^- 
(me  peiwn  connected  with  defendant  ■^"''>  *  ™?- 

company  waa,  at  the  time  of  the  sale,  ,  ;f  »*■  *  "1^; 

•n  cffleer   in    the   other   company. 
WycktA  *.  TJnion  Loan  &  Troat  Co., 


To  the  effect  that  nich  la  not  the 
lav,  see  Peirce  s.  Someraworth,  10 
N.  B.  369. 
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of,"  etc.,  and  in  a  snbseqaent  part  of  the  declarotioo  it  was 
alleged  that "  being  indebted,  they,  the  said  trustees,  promised" 
etc.,  thift  was  held  a  sufficient  allegation  that  th«  promise  was 
made  hj  the  corporation,  and  not  by  Die  trastees  individaslly, 
and  it  was  regarded  as  unnecessary  to  repeat  the  fall  namo 
of  the  corporation  at  every  recurrence.' 

g  7012,  Mfsnoraer  bt  AeticHis  by  or  agmtut  Jotnt-sfock 
Companies  and  tTnlBcoiporated  Associations. — Statutes  hava 
been  enacted  to  the  effect  that,  in  actions  by  or  against  joint* 
stock  companies  or  unincorporated  associations,  it  is  suffi- 
cient, in  pleading,  to  describe  them  by  the  name  or  title  under 
which  their  business  is  transacted.' 

g  7618.  Misnomer  most  b«  Pleaded  In  Abatement. — Th» 

misnomer  ol  a  corporation,  like  that  of  an  individual  d^end- 
aut,  should  be  taken  advantage  of  in  limine,  by  plea  in  abaU' 


'  Aiitip(BdaBaptiitOhiirch«.Uul- 
ford,  e  N.  J.  L.  162. 

*  That  fluch  a  itstnte  ezisU  in 
Maryland,  im  Fowhataa  Bteamboat 
€o. «.  PotonutcSteamboat  Co..  30  Md. 
238.  A  atatnt«  ot  GaUfomia  (Oode 
Civ.  Ftoc.  Cal.,  f  3SS),  provides  that 
"wbvi  two  or  more  peraona,  smd- 
ciated  in  uij  buBioeM,  transact  such 
buBinesB  under  a  common  name, 
whether  it  compriaea  the  names  of 
vnch  persons  or  not,  tlw  awociatea 
may  be  sued  by  mch  common  name." 
It  has  berai  laid  that  thia  Matnte  ia 
in  derogation  ol  thecotnmonlaw,  and 
must  be  itrietl^  eonttrued.  Elng  «. 
Raodlctt,  S3  Cal.  818,  S21,  per  S*n- 
ilerson,  J.  But  there  doea  not  appear 
to  be  much  lorce  in  the  observation. 
Nevertheless,  where  tbe  aetitxi  was 
commenced  before  a  joatice  of  the 
peace,  in  favor  of  whose  jurisdiction 
there  are  no  presumption*,  and  it  ap- 
peared on  the  face  of  the  record  that 
the  action  wm  cammaioed  againat 
"  Tba  Independent  Company,"  and 
e044 


that  a  nimmona  was  addressed  to 
"The  Independent  Tunnel  Co.."  and 
return  showed  that  it  was  served  on 
one  Bandall,  a  mcmbw  ot  "The 
Independent  Company,"  and  tbe 
court  entered  Judgment  against  "The 
Independent  Tunnel  Company,"  it 
was  held  that  tbe  jndgment  was  void 
in  the  sense  that  it  oould  be  attached 
collaterally.  Ibid.  A  bill  to  enjoin 
an  interference  by  the  defendants 
with  a  right  which  the  complainanta 
alleged  to  possess,  of  diverting  water 
from  a  stream,  brought  agunst  the 
"Booth  Forlc  &  Sunayside  Division 
oftbe  Santa  Ana  River,"  which,  it  ap- 
pears, is  an  association  formed  and 
esistiog  pursuant  to  the  laws  of  Cali- 
fornia, is  well  brought  under  this 
statute,  without  making  the  owners 
and  stockholders  parties  in  their  in- 
dividual capacities.  Hewitt  e.  Storey, 
S9  Fed.  Bep.  710.  See  further  a8  to 
the  procedure  under  this  statute, 
Welsh  V.  Cirkpatrick,  30  Cal.  201; 
«.  c.  S9  Am,  Dec  86. 
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SMn^'  or  Hi*  waived.  The  trnfl  rule  is  that,  although,  in  thft 
writ  and  declaration  or  complaint,  the  name  of  the  corpora- 
tion maj  be  inaccarately  given,  yet  if  the  corporation  appears 
and  defends  by  its  true  name,  and  if  judgment  is  rendered 
against  it  by  that  name,  the  judgment  will  be  good,  —  and  it 
cannot  afterwards  take  advantage  of  the  misrecital.'  If  the  cor- 
poration pleads  nul  iiel  corporation  in  bar  of  the  action,  it  like- 
wise waives  any  objection  to  the  name  in  which  it  is  sued.* 

g  7614.  Misnomer  Amendable.  —  Where  a  corporation  has 
been  sued  by  a  wrong  name,  the  mistake  may  be  corrected  by 
an  amendment  of  the  v>rit*  If  the  suit  is  in  equity,  the  bill 
may  be  amended  in  this  respect  at  the  hearing.'  If  the  judg- 
ment, as  entered,  omits  a  part  of  the  name  of  the  corporation, 
it  may  be  amended  by  reference  to  the  docket  rolL* 

§  7610.  Effect  of  Amendment  where  Corporation  Is  Sned 
In  Wrouff  Name.  —  If  a  corporation  is  sued  in  the  wrong 
name,  and  appears  only  for  the  purpose  of  objecting  to  the 


■  SUSord  «.  Bolton,  1  Bos.  ft  Pol. 
40,  44;  Maiden  *.  HiUer,  1  fiftrn.  ft 
Alii  .699 ;  Hellor  «.  Spatemui,  1  &annd. 
SM,  note  2 ;  Bank  of  TJtica  v.  Smalley, 
2  Cow.  CN.  Y.)  770,  778;  «.  c.  14  Am. 
Dm^  &26 ;  ChristiMi  Society  it.  Macom- 
ber,  S  Mel.  <Maaa.]  236;  Stone  «. 
Congregational  Boc,  14  VL  66 ;  School 
Diat.«.BlaiwleU,6M.H.I97;  North- 
■mberlaod  Oonntj  BMik  •.  Eyer,  60 
F*.  St.  486 ;  Hoeretli  •.  Franklia  MUl 
On.,  aO  m.  Ul;  Bank  9.  Onne,  8  OUl 
Old.},  44S. 

■Gilbert  9.  Nantucket  Bank,  5 
Haw.  97;  Wilton  ToW  Oo.  e.  Hnm- 
pbrejr,  15  £an.  372;  HistoiiTi  River 
fte.  B.  Co.  V.  Sliirlej,  20  Kan.  660; 
Eaat  Tenneasee  ftc.  B.  Co.  «.  EnoM, 
BUeisk.  CTenn.)  607;  Louisville  ftc 
B.  Oo.  V.  Beklmond,  U  Lea  (Tenn.), 
SOS;  Hanover  Baringg  Fnnd  Soc.  *. 
Sotn,  1  Hd.  609 ;  Proprieton  v.  OaU, 
IHaw.  483,  1S5;  tlnrt;  Psrisli  in  Snt- 
ttme.  Cole,  3  Pick.  (MaM.)  282,  236; 


Conard  •.  Atlantic  Ins.  Co.,  1  Pet. 
CU.  S.)  886,  450;  Society  Ac  •.  P»w- 
let,  4  Pet.  (U.  S.)  480,  601.  Under 
the  practice  in  Louisiana  the  objec- 
tion can  only  be  taken  advantage  ot 
by  pleading  it  as  an  exception  m 
KmineUtU.  Polar  Star  Lodge  t>.PalaT 
Star  Lodge,  16  La.  An.  53. 

'  TruBteea  ol  M.  B.  Church  o.  Try- 
on,  1  Denio  (N.  Y.),  461;  Gray  «. 
Honongahela  Hav.  Co.,  2  Watts  ft  S. 
(Pa.)  166;  «.  c  S7  Am.  Dec  500. 

*Bnmbam  e.  Savings  Bank,  6- 
N.  H.  673;  Sherman  *.  Connecticat 
Blver  Bridge  Co.,  11  Mass.  338;  Bnl- 
Utd  ti.  Nantncket  Bank,  S  Mass.  99; 
Qeorgetown  v.  Beatty,  1  CranchC.C. 
(U.  S.J  234;  Lane  •.  Seaboard  ftc.  B. 
Co..  S  Jones  L.  (N.  0.)  26. 

*  Hoboken  ftc  Asso.  «.  Martin,  13 
N.  J.  Eq.  427. 

'Healings  «.  Uayor  of  Londcm, 
Cro.  Car.  674. 
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iction,  and,  without  a  uew  citatioa  in  ita  proper  corpo- 
lame,  the  petition  is  amended  so  aa  to  atate  the  name 
!tly,  the  case  cannot  proceed  to  judgment  in  the  name 
in  the  amended  petition;  for  no  such  corporation  haa 
cited  or  made  an  appearance.  If,  therefore,  there  is  a 
lent  for  the  p]ainti£f  entered  in  the  name  in  which  the 
ration  was  summoned,  it  cannot  be  amended  nuitc  pro 
ly  inserting  the  correct  name;  for  the  judgment,  aa  thus 
ded,  would  be  a  nullity.* 

616.  Declaring  on  ObU^atlODS  Issoed  by  Corporatloiu. 

luit  on  a  b(md  issued  by  a  railroad  company  which,  at 
me  it  issued  the  bond,  had  the  general  power  to  borrow 
y,  it  is  not  necessary  for  the  plaintiff  to  allege  that  it  was 
i&Tj  for  the  company  to  issue  the  bond,  or  that  the 
y  for  which  the  bond  was  given  was  borrowed  for  the 
letion,  furnishing  or  operating  of  the  road.*  The  alle- 
1  in  a  complaint  that  certain  drafts  were  accepted  by  the 
lant  corporation  by  its  treasurer,  is  a  good  averment  of 
rity  on  the  part  of  the  treasurer  to  accept  them,  since 
Kseptance  would  not  have  been  by  the  corporation  if  the 
r  through  whose  agency  it  waa  done,  had  not  had  au- 
y  to  do  it.  The  reason  is  that  whatever  is  necessarily 
'Stood  or  implied  in  a  pleading  forms  part  of  it  as  much 
(xpressed.* 

owa  •.  Terra  Haute  fto.  B.  Co., 

,  687.    So,  where  there  were 

rporations  ol  the  same  aune,  would  change  the  action  from  an  ao- 

ated  in  Nevada  and  another  in  tion  agaiuat  one  person  to  an  action 

nia,  both  doing  business  in  the  against  another  person.    Little  c.  Vir- 

il  Nevada,  and  an  action  in-  ginia  &c.  Water  Co.,  9  Nev.  317.    Bee 

to  be  brought  against  the  Cal-  farther  ante,  i  293. 

corporation  was  brought  b^  *  Millere.  New  York  &  Erie  B.  Go., 

upon  an  officer  of  the  Nevada  6  Abb.  Pr.  (N.  Y.)  431  j  t.  e.  18  How. 

ition,  and  by  transmitting  a  Pr.  (N.  Y.)  374;  p04t,  f  7617. 

the  snmmons  and  complaint  '  Partridge  e.  Badger,   25    Barb. 

I  to  the  trustees  of  the  Oahtor-  (N.  Y.)  146;  citing  Steph.  Pleas,  220, 

poration  at  their  office  in  CaL-  221;  1  Coit.  PI.  640;  Allen  «.  Fatt«r- 

,  — itwaaheld  that  anomwnd-  eon,  2  Seld.  (N.  Y.)  478;    Heys  v. 

}  the  eomplaita  could  Dot  be  Heseltine,  2  Camp.  604, 
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S  7617.  Kot  HoeeuKrj  to  Aver  tbkt  Corporation  had  Power 
to  Make  tbe  Contract  Sued  on. — It  is  a  geaeral  rule  of  plead- 
ing that,  in  an  action  by*  or  agaiast*  a  corporation  upon  a 
contract,  it  ia  not  necesaarj  to  allege  either  that  the  corpora- 
tion had  power,  under  ita  charter  or  governing  statute,  to 
enter  into  the  contract;  or  that  its  officer,  hj  whom  the  con. 
tract  waa  entered  into  in  its  behalf,  was  duty  empowered  or 
authorized  thereto.  The  reason  ia  that  the  power  of  the  cor- 
poration to  make  the  contract  ia  presumed  in  the  first  instance,* 
and  that  an  allegation  that  the  corporation  entered  into  the 
contract,  necessarily  includes  the  allegations  of  ita  power  and 
the  power  of  its  officer  to  enter  into  it.*  In  all  cases,  if  there 
was  a  want  of  power  in  the  corporation  or  in  its  officer  to 
make  the  contract,  that  is  a  matter  of  special  defente,  which 
most  be  pleaded  by  the  defendant.* 


>  St.  FroI  Land  Oo.  v.  Dayton,  87 
Hinii.  364;  i.  c.  34  N.  W.  B«p.  365; 
Z^Urange  Mill  Co.  *.  Bennewiti,  2S 
Hiun.  62;  Farmen'  Ac.  Bank  v.  De- 
troit Ac.  B.  Co.,I7WiB.S72;  Howard 
«.  Boorman,  17  Wis.  459. 

■  BnlliTMi  V.  Graaa  Tallej  Qnarti 
An.  Co.,  77  OaL  416;  i.  e.  19  Pac  Bep. 
767;  Malon««.CreacentOitr  Hill  dec 
Co.,77Cal.38;  t.  c.  IB  PacB«p.868; 
Montague  v.  Chnnh  School  District, 
S4  N.  J.  L.  216;  Hamilton  «.  New- 
caatla  Ac  B.  Co.,  9  Ind.  359;  Toppan 
>.  Cleveland  &c.  B,  Co.,  1  Flip. 
<U.  S.)  74. 

•  AnU,  i  6967. 

*  For  instance,  an  all^aUon  in  a 
corapUint  by  »  corporation  that ' '  the 
plwntifl  and  defendant  entered  into  an 
agreement  to  and  with  each  other," 
inclndea  and  impUea  tb«  plaintiff's 
capadtv  and  power  to  make  the  agre»- 
ment.  Zia  Grange  Mill  Co.  •.  Buma- 
vita,  28  Hinn.  62. 

'  Montague  t>.  Church  School  Dis- 
trict, 34  N.  J.  L.  218;  BalliTan  v. 
Grass  Valley  Quarts  &c,  Co.,  77  Oal. 
418;  (.  c.  19  Fac,  Bap.  757;  Malone 


V.  Crescent  City  Mill  fto.  Co.,  77  Cti. 
38 ;  1.  e.  18  Pac.  Rep.  S58.  Thns,  if  a 
corporation  is  sued  on  a  promissory 
□ots,  it  is  not  neceasarf  for  the  plain- 
tiff to  aver  that  it  had  power  to 
make  the  note.  Montf^ue  v.  Church 
School  District,  84  N.  J.  L.  218.  So, 
a  bill  in  equity  to  foreclose  a  mort- 
gage ezecated  in  favor  of  a  corpora- 
tion is  not  demarrahle  for  failing  to 
state  affirmatively  that  the  corpo- 
ration did  make  the  loan  and  take 
the  mortgage.  Boulwarev.  Davis,  90 
Ala.  207 ;  <.  c.  8  So.  Rep.  84.  Still  leas  is 
it  necessary  to  aver  that  the  agent  of 
the  company  who  made  the  note  was 
appointed  by  a  written  or  sealed  oom- 
mission.  Hamilton  v.  Newcastle  Ac 
R.  Co.,  9  Ind.  S59;  ante.  4  5061.  So, 
if  a  corporation  sues  to  enforce  a 
contract  to  convey  land  to  it,  it  is 
sufficient  to  allege  ite  corporate  ex- 
istence, and  the  making  of  the  con- 
tract, without  alleging  rar  proving 
that  it  has  power  to  acquire  and  hold 
land.  St.  Paul  Land  Co.  «.  Dayton, 
S7  Hinn.  364;  t.  c.  34  N.  W.  Bep. 
335.  So,  where  a  railroad  company 
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i  Tbomp.  Corp.  g  7618.]    Acnom  bt  amd  against. 

§  761S.  Qoallflcatlom  of  the  For«rolnar.  —  Some  decisiont 
:eem  to  limit  the  principle  to  caaes  where  there  is  a  presttmp- 
ion  in  favor  of  the  power,  holding  that  in  such  a  case  the  cor> 
)oratiou  need  not,  when  suing,  aver  any  special  circumatancea 
ending  to  show  that  the  power  was  rightfully  exercised  in  the 
Mrtitular  inttanee.  Upon  this  theory,  it  is  reasoned  that, 
rhere  a  corporatioa  may  lawfully  acquire  a  certain  kind  of 
iroperty,  take  a  particalar  security,  or  a  promissory  note,  for 
i  particular  purpose,  the  presumption  is  that  the  property> 
«curity,  or  note  was  lawfully  taken;  and  that  in  a  suit  r&- 
pecting  the  same,  the  corporation  need  not  aver  the  circum- 
tances  of  its  acquisition.*  Seemingly  in  the  same  line  of 
houglit,  it  was  said  in  an  early  case  in  Illinois  that,  "although 
he  right  of  a  corporation  to  maintain  suits  and  to  exercise 
uch  other  powers  as  are  necessary  and  esseutial  to  its  exist- 
iiice,  and  to  carry  out  the  objects  of  its  creation  will  be  pre- 
umed,  unless  denied  or  put  in  issue,  yet  when  chartered 
companies  seek  to  enforce,  in  equity,  rights  which  do  not 
irdinarily  and  necessarily  belong  to  such  corporations,  it  be- 
lomes  necessary  that  tliey  set  forth  and  prove  their  autbor- 


las,  onder  k  Kenersl  Btatate,  tboagh 
lot  by  charter,  oatborhy  to  guaran- 
ee  the  payment  of  the  bonds  of 
jiother  such  company,  in  an  action 
ipon  aucb  guaranty,  it  ia  not  nece^ 
ary  to  set  forth  in  the  declaration 
nch  authority  tor  making  the  in- 
loreemeDt.  Toppam  s>  Clevelaad  &C. 
I.  Co.,  1  Flip.  <TJ.  S.)  74.  This  case 
rould  seem  to  concada  a  distinction 
>etween  the  caae  where  the  poner 
irisea  under  a  general  enabling  act 
Lnd  where  it  arises  under  a  apecial 
barter, — taking  the  view  that,  in  the 
alter  caae,  the  exiatence  of  the  power 
■  to  b«  epecially  averred;  but  it  ia 
lelieved  that  there  is  no  each  distino- 
ion,  since  the  sv«rin»it  that  the 
lorporation  made  the  contract  neoee- 
arily  includes 
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,  bad  the  power  to  make  it.  And 
where  the  itatute  auihorising  such 
guaranty  provided  that  the  same 
should  not  be  given  unless  aaaented  to 
by  a  trnHMrdt  *oU  of  the  ttoGtboldtrt  at 
a  meeting  called  for  the  purpooe,  it 
was  sufficient.  In  an  action  by  a  bond- 
holder against  a  guarantor,  to  aver  ia 
the  declaration  "that  the  guaranty 
was  duly  signed  by  the  defendant 
through  its  president,  who  was  an- 
thoriced  so  to  execute  the  aame,  and 
was  aflarwards,"  to  wit.  on  the  aame 
day,  "  duly  ratified  and  confirmed  by 
the  stockboldera  of  ths  company." 
Toppan  «.  Cleveland  Ac  S.  Ok,  1 
Flip.  (U.S.)  74. 

1  Farmers'  Ac.  Bank  v.  Detroit  Ac 
B.  Go.,  17  Wis.  372;  Howard  v.  Boiv- 
man,  17  Wis.  459. 
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TLSumras  iv  bugh  aotiohs.    [ft  Thomp.  Corp.  g  7019, 

itjr  to  do  the  pBrtioalar  thing.'"  This  statement  of  the  doc- 
trine  seems  not  incorrect,  thoogh  it  was  obviously  misapplied 
in  the  partioalar  case,  which  was  simply  the  case  where  the 
Bank  of  Illinois  was  seeking  to  maintain  a  creditor's  bill  to 
set  aside  certain  conveyances  alleged  to  he  fraudulent.  It 
was  therefore  seeking  to  enforce,  in  equity,  a  right  of  action 
which  belongs  to  all  corporations  which  are  creditors,  in 
common  with  individuals.*  It  is  quite  likely  that  where  a 
corporation  proceeds  to  exercise  a  power  in  derogation  of  com- 
mon right,  such  as  the  condemnation  of  land  for  its  uses,  it 
wilt  be  necessary  for  it  to  allege  and  prove  that  it  possesses 
the  power  to  invoke  the  aid  of  the  court  for  the  particular 
relief.' 

g  7619;  Pleadinr  the  Defense  of  Ultra  Tiree.  —  A  corpo- 
ration cannoi  avail  itself  of  the  defense  that  it  had  no  power  to 
enter  into  the  obligation  to  enforce  which  the  suit  is  brought, 
uniUu  a  fitadB  that  defense.*  This  principle  applies  equally 
where  the  defendant  intends  to  challenge  the  ■power  of  its  officer 
oragenito  execute  in  its  behalf  the  contract  upon  which  the 
action  is  brought,  and  where  it  intends  to  defend  on  the  ground 
of  a  total  want  of  power  in  the  corporation  to  make  such  a 
contract.'    Under  the  codes  of  procedure,  which  proceed  upon 

*  Frje  *.  Bank  of  niinoii,  10  DU  to  ba  within  the  power  of  a  oorpo- 

832,  opinion  of  Uie  coart  by  Trnm*  ration  nnlesa  it  is  shown  to  be  Bocb, 

ball,  J,  Bathev.  Decatur  Connty  Agricultural 

■  AtUi,  i  73S0l  8ociet7,  73  Iowa,  U;  *.  c.  fi  Am.  SU 

■  Contrarj  to  the  doctrine  of  the  Bep.  661. 

iveoeding  section,  and  It  la  beliared  *  Griesa  v.  Maaeacbnsetts  Benefit 

to  all  aonnd  principle,  it  has  been  Aaao.,  133  H.  Y.  619;  t.e.  30  N.  E. 

held  that  in  an  action  against  a  oorpo-  Bep.  1146;  affirming  •.  e.  IS  N.  T. 

ration  to  recover  damages  for  injuries  Snpp.  71;  German  Bar.  Inet.  «.  Jaeo- 

infiicted  upon  the  plaintUt  b;  the  bj.Vl  Ho.  617;  a.  a.  11  8.  W.  Rep. 

•mplo^te  of  the  defendant  through  S56. 

their  negl^;ence,  it  is  necesBarjr  to  ■'  II  therefore,  a  corporation,  when 

alle^  that  the  corp<»«tion  had  power  sned  on  a  contract,  would  rely  on  the 

tomake  the  particDlar  contract  which  fact  that  ibi  pretidMt.  had  not  the 

ta  the  foondatMB  of  the  action ;  the  written  authoritj  to  make  it  which 

nmnn  btiag  that  the  grants  of  power  a  etatuto  rpqnirea,  this  fact  most  be 

to  corporate  bodies  aie  stiietly  coo-  pleaded.    Kenner  «.  Lexington  Han. 

•ttned,  and  that  nothing  is  intended  Co.,  91  N.  C.  IZl.    Bo,  when  the 
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6  Thomp.  Corp.  g  7620.]    actionb  bt  and  aqainbt. 

the  principle  that  the  office  of  pleading  is  to  require  each  party 
to  disclose  to  his  adveraarj  the  real  ground  of  his  action  or 
defense,  it  is  not  only  necessary  to  plead  the  defense  of  ultra 
vires,  but  facta  musf  be  set  out  showing  that  the  ioetrumentB 
were  issued  or  the  acts  done  contrary  to  lav.* 

g  7620.  ITot  Necesaarr  to  Aver  Election,  Qualification, 
Appointment,  etc.,  of  Officer  or  Agent.  —  In  an  action  against 
a  corporation  upon  its  contract,  it  is  never  necessary  to  aver 
that  its  officer,  by  whom  the  contract  was  made,  was  duly 
elected  and  qualified;  because  it  is  sufficient  if  he  was  an  officer 
de  facto}  Nor  is  it  necessary  to  aver  that  its  agent,  by  whom 
the  contract  waa  executed,  was  duly  empowered  by  the  proper 
commission.' 


complaint  let  fortb  that  the  pUintiO 
rendered  certain  aervlces  for  the  de- 
fendant, tea  a  certun  agreed  contpen- 
ration,  and  the  answer  admitted  the 
employment,  bat  denied  any  expresa 
f^reement  as  to  compensation,  it  was 
held  that  the  defendant  could  not  set 
ap,  for  the  first  time  on  the  trial,  by 
»  motion  to  diBmiss,  that  authority 
on  the  part  of  ita  president  to  make 
the  contract  was  not  shown.  Merrill 
e.  Consumers' Coal  Co.,  in  N.  Y.  216: 
I.  e.  21  N.  E.  Bep.  166;  23  If.  Y.  Bt. 
Bep.  114.  But  there  is  a  decision  of 
the  New  York  City  Court  to  the  efTeot 
that,  in  an  action  igainat  a  manofao- 
tnring  corporation  on  a  note  indorsed 
by  it,  under  a  denial  that  the  note 
was  indorsed  by  defendant,  the  com- 
pauy  may  show  that,  though  the  note 
WU  indorsed  by  the  treasurer  of  the 
company,  snoh  indorsement  was  never 
antliorized  by  the  directors.  Walilig 
V.  Standard  Pump  Man.  Co.,  6  S.  Y. 
6upp.  420 ;  t.  e.  1  Banking  L.  J.  126. 

'  German  Sav.  Inst.  v.  Jacoby,  S7 
Mo.  617,  62S.  A  case  in  the  English 
Court  of  Common  Pleas  is  in  turning 
emyfiet  twtfc  theu  jtrinctpUt.  The  ac- 
tion was  brought  by  the  indoraers  on 
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■  bill  of  exchange,  against  a  railway 
company  which  had  accepted  the 
same.  The  cmnpany  r^sed  the  de- 
fense that  it  bad  no  power  to  accept 
bills,  by  pleading  simply  that  it  did 
not  accept  the  partjcnlar  bill.  The 
defense  was  successful,  although  the 
acceptance  was  given  by  order  ol 
the  directon  end  nndet  the  common 
seal  of  the  company.  Bateman  v. 
Mid-Wales  B.  Co., '  L.  B.  1  Com. 
Fleas,  490, 608.  The  theory  evidently 
was,  that  where  there  is  a  total  want  of 
potter  in  the  corporation  to  do  the  act, 
if  its  officers  undertake  to  bind  it  by 
doing  the  act  in  its  behalf,  it  is  their 
act,  and  not  the  act  of  the  corpora- 
tion. Bat  it  is  quite  phun,  on  prin- 
ciple, that  the  deCense  of  ultra  vitm 
ought  not  to  be  allowed  to  be  set  up 
under  a  plea  of  non  at  factum;  other- 
wise the  plaintifl  might  be  taken  by 
surprise. 

>  AnU,  4  SB93. 

■  Hamilton  v.  Newcastle  Ad.  B. 
Co.,  9  Ind.  369.  For  the  same  rea- 
sons, where  the  action  it  agatntt  the 
dinOon  to  charge  them  personally 
tor  a  debt  of  the  corporation,  undn" 
a  statnte,  it  is  not  necessary  to  set 
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FLSAD1NQ8  IN  8UCH  ACTIONS.    [6  Thomp.  Corp.  $  7628. 

S  7681.  Charter,  when  »  PilT«te  Act,  to  tie  Pleaded 
«nd  Proved.  —  Unless  the  legislature  has  otherwise  provided 
either  in  the  act  of  incorporation  or  by  a  general  law,  a  stat- 
ute  authorizing  the  incorporation  of  a  particular  company  or 
association,  is  not  the  subject  of  judicial  notice,  bat  must  be 
pleaded  and  proved  like  any  other  private  statute.'  Many 
charters  expressly  enacted  that  they  shall  be  deemed  and 
taken  to  be  public  acts,  and  that  the  courts  shall  take  judi- 
cial notice  of  them.  If  an  original  charter  bo  enacts,  a  court 
will  take  judicial  notice  of  all  its  avppUments,  regarding  them 
merely  as  modifications  of  the  original  act.* 

g  7022.  Declarations  apon  Statates  Other  than  Charters. 

In  a  declaration  to  enforce  a  right  of  actiou  given  by  a  statute, 
the  pleader  must  allege  the  existence  of  tho  facts  upon  which 
the  statute  bases  the  right  of  action.*    But  it  is  not  to  be  in- 


oat  Uuit  the  defendants  were  elected 
directoiB,  and  that  thej  were  duly 
qwUified  as  soch.  It  is  Bofflcieiit,  on 
general  demorrer,  it  the  declaration, 
after  stating  that  snbscriptionB  were 
received,  etc,  allegea  that  the  de- 
fendants were  elected  directors,  and 
that  they  entered  into  the  dutiea  of 
thtai  offices  reepectively,  and  con- 
tinned  to  act  aa  directora  nntil  the 
«orporatioa  became  insolvent,  —  add- 
isg  an  aTsrment  of  their  liability 
aa  diractOTB,  onder  the  atatate  noder 
which  the  action  li  broi^ht.  Falco- 
ner V.  OampbeU,  2  McLean  (XJ.  8.). 
lfl5;*.e.lOM7erFed.Dec.,  {16.  In 
this  case,  it  was  contended  bj  conosel 
far  the  {dointifla  that  the  defendants 
were  estopped  to  deny  that  they  act- 
ed as  directors.  Bat  JSr.  Justice  Mo- 
Lesn  said :  "  The  doctrine  of  estoppel 
wonld  seem  to  have  no  application  in 
the  preaent  state  of  the  pleadingB.  If, 
fay  plea,  they  should  deny  their  own 
aathority  to  act,  after  having  acted 
as  directors,  the  question  whether 
they  wen  not  estopped  might  arise. 


But  the  question  is  now  on  the  snt- 
flcienoy  of  the  declaration,  and  it  is 
clear  that  the  plaintiffs  must  show 
everything  material  to  the  mtunto- 
nonce  of  their  action."  Falconer  «. 
Campbell,  2  McLean  (U,  B.),I95;j.  e. 
10  Myer  Fed.  Dec,  i  16. 

>  First  Nat.  Bank  p.  Gruber,  87 
Pa.  St.  468;  (.  e.  30  Am.  Rep.  378. 
It  has  been  held,  in  the  same  State, 
that  an  act  which  declares  that  loans 
and  contracts  previously  made  by  any 
[lereon  with  a  particular  corporation 
shall  not  be  deemed  usurious  by  rea- 
son of  the  corporation  agreeing  to  pay 
more  than  legal  interest,  is  a  private 
act.  Handy  t>.  Pbiladelphia  Ac  B, 
Co.,  1  Phila.  (Pa.)  31. 

■  Stephens  Ac  Transp.  Co.  *. 
Central  R.  Co.,  33  N.  J.  L,  229. 

'  AnU,  44  3627,  4336,  4337 ;  Howsor 
•,  HelcUer,  40  Mich.  ISS ;  Delaahman 
V.  Berry,  21  Mich.  616;  Batterfleld  v. 
Seligman,  17  Hlcb.  96;  BenaUeck  *. 
People,  81  Mich.  800 ;  Aoatia  •.  Good- 
rich, 49  N.  ¥.266;  Churohill  v.  Ondei^ 
donk,6eN.Y.184;  Bartlett*. Crosier, 
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A  Tbonp.  Corp.  S  7623.]    Acnotm  bt  ±xn>  Aaxan. 

ftrred  from  thit  tbat  unreawmable  strictnast  or  partienlarity- 
u  required  in  declarstioas  or  complaints  in  actions  to  enforee- 
rigbts  given  by  statute.^ 

S  7628.  Statcmenta  httvn  Jiu1ic«s  of  the  Peace.  —  To  the 

foregoing  rules  of  pleadiag,  exceptions  are  admitted  in  coses 
prosecuted  before  those  unlearned  and  popular  tribunals,  j'm*- 
tiee»  of  the  peaee.  Here,  if  strict  accuracy  of  pleading  vera 
required,  justice  would  in  many  cases  be  defeated;  and  there- 


17  Johns.  (N.  Y.)  439, 44ff ;  t.  c.  8  Am. 
Dec. 428;  Kickeraono.Brid(!eportHy- 
dreulic  Co.,  40  Oonn.  21 ;  i, «.  33  Am. 
Sep.  1;  Bath«.Freeport,6Maa8.S26; 
Drowne  «.  BtimpMin,  2  Mus.  441 ,  444 ; 
Pampelly  •.  Green  B»y  Co.,  IS  WaU, 
(U.  S.)  186;  BuTon  •.  Frink,  30  Cal. 
486,  489;  Smith  «.  Curry,  16  DI.  147, 
149;  Moore  o.  Wade,  8  Kan.  380, 390; 
Hunt  V.  Plunter,  29  £ng.  Law  &  Bq. 
195;  Hopkina  v.  Swutiea,  4  Mees.  A 
W.  621.  For  instance,  in  an  action 
ngainet  ■  railroad  company  nnder  a 
statute  of  Michigan  (Mich.  Comp.  L., 
M  2393, 2o95),  Ut  recover  a  jmfertntial  ' 
dtbt  given  a  laborer  artd  malerial-num 
(anU,  4  3IC4),  it  ia  not  sufficient  to 
employ  the  general  counts  in  OMuinp- 
tit  witli  alloBiona  ta  the  statute,  but 
tlie  plaintiS  must  aver  the  eziitence 
of  the  [acts  on  which  the  statute  pred- 
icate* the  right  of  action.  Chicago 
&c.  R.  Co.  V.  Sturgia,  44  Mich.  538. 
Where  s  railway  contractor  has  as- 
Bgned  his  contract  to  the  snperin- 
t«ndent  of  the  company,  and  the 
latter  has  assumed  hie  debts  to  labcn> 
ers,  the  company's  liability,  if  any, 
for  a  labor  debt,  does  not  rest  on  this 
Btatnte,  but  is  a  liability  at  common 
law  on  a  apecial  contract;  and  the 
dtciaraticm  must  so  aver  the  cause  of 
action.  Bollomley  «.  Port  Hur(»  Ac 
B.  Co.,  44  Mich.  642. 

'  Thus,  it  tarn  been  beld  that,  in  an 
actiiHi  against  ui  incorpoi'sted  com- 
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pasy  baaed  apoa  an  act  of  the  Icf 
ialatnre  leasing  certain  landa,  the- 
property  of  the  State,  to  anch  com- 
pany, an  averment  in  the  declaration 
lAoJ  lite  eompanji  iieeej.Ud  the  act,  im- 
plies that  the  oompanj  accepted  sod 
agreed  to  all  the  provieiona  of  the 
lease  aa  embodied  in  the  act.  Snch 
an  averment  ia  therefore  aufficieat, 
without  setting  out  the  particular 
facts  relied  on  to  prove  the  accept- 
ance. Slste  fi.  Kewark  &c  R.  Co., 
S4  N.  J.  L.  301.  So,  in  a  bill  of  par- 
tievlan  in  an  action  nnder  a  statute, 
against  a  railroad  company,  to  recover 
damages  Ux  hitting  domettie  ammola 
belonging  to  the  plaintiff,  a  statement 
that  a  demand  for  payment  of  the 
judgment  had  been  made  upon  the 
agent  of  the  defendant,  has  been 
held,  after  judgment,  to  be  tanta- 
mount to  a  statement  that  it  was 
made  upon  the  ai^nt  designated  by 
the  statute.  Missouri  Pac.  R.  Co.  •. 
Morrow,  36  Kan.  496;  j.  e.  13  Fac 
Rep.  789.  In  aach  a  bill  of  particn- 
lars  an  allegation  that,  "at  a  point 
wha«  said  railroad  might  ptt4>eri7 
hara  been  secnrely  tenced,  bat  when 
it  wsa  not  so  fenced,  said  plaintiff's 
cow  strayed  in  and  upon  the  track," 
—  was  held  tantamount  to  ao  alle- 
gation tbat  the  railroad  was  not 
inclosed  with  "a  good  and  lawful 
fence,"  as  required  bf  tha  stotolCL 
Ibid. 
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torn  much  latituds  is  indulged  in  faror  of  their  proceedings, 
both  ai  respects  pleading  and  other  matters  of  procedure,  but 
not  BO  far  as  to  sacrifice  substantial  statutory  requirements.* 
For  example,  under  a  statate  of  Ohio  similar  to  the  statute  of 
Michigan  considered  in  a  preceding  seption,  enacted  to  pro- 
tect persons  performing  labor  and  furnishing  materials  in 
'Constructing  railroads,  making  such  claims  a  lien  upon  a  rail- 
iray,*  a  ntbitatiHal,  though  not  a  technieai  tomplianee  with  the 
statute,  is  required  to  be  alleged.' 

{  7624.   Pleading    in   AatlMu    on   By-laws. —  "It  is   but 

repestiug  a  long  and  well-established  rule,  to  e&y  that  the 
by-laws  of  all  corporate  bodies,  including  all  municipal  cor- 
porations, from  the  largest  to  the  smallest,  muit  bt  Bet  forth 
•ft  pleading,  when  they  are  sought  to  be  enforced  by  an  action 
«r  are  set  up  as  protection  on  the  record.  The  courts  cannot 
legally,  or  in  the  nature  of  things,  judicially  notice  these  cart 
laws, or  any  other  corporate  regulations."*  In  an  action  on  a 
by-law  against  a  member  of  a  corporation,  it  is  not,  in  gen- 
«ral,  necessary  to  allege  that  he  bad  notice  of  it;  because,  as  a 
general  rale,  the  principal  members  of  a  corporation  are  bound, 
and  are  therefore  coucIusiTely  presumed  to  take  notice  of  its 

'  A  diSerent  <x>UTBe,  it  has  beeu  injaiy,  baaed  upon  different  Btatntaa, 

Mid,  '^wooM  aot  onlj  deatrof  their  —sea  linooln  «,  St.  Louis  dec.  R,  Oo., 

Dsefnlaesa,  but  render  them  in  &  great  76  Mo.  27. 

degree  deceptive  and  miscbievoas."  '  71  Ohio   Laws,    51.     See   ante, 

Sulway  Co.  v.  Oronin,  8S  Ohio  St.  t  S141,  et  »eq. 

US;  qaoting  Harding  r.  New  Haven  *  Railway  Company  v.  Oronin,  38 

Tp.,  8  Ohio,  227,  232.    For  inBtance,  Ohio  St.  122. 

onder  the  Hiflsonri  practice,  a  State-  *  Cowen,  J.,  in  the  opinion  of  the 

meat  of  the  eaose  of  action,  In  a  auit  conit  in   Harker   •.  New  York,  17 

before  a  joetice  of  the  peace  against  a  Wend.  (N.  Y.)  199,  2D0.    And  see,  to 

«orpOTation,  which  is  sntSclently  defl-  the  effect  that,  in  an  action  on  a  by- 

Bite  to  appriae  the  defendant  of  the  law,  the  by-law  mast  be  set  oat, — 

-daim  and  to  bar  a  teermd  acticm  for  Plant  «.  Wormager,  &  filackf.  <Ind.) 

the  same  caase,  is,  in  general,  aufCi-  236.    The  omiseion  to  to  plead  a  bj- 

49ent  to  anthiM-ize  the  introduction  of  law  maj,  it  has  been  held,  be  taken 

•evidence  to  prove  Hie  incorporation  advanti^e  of  by  demnrrer  in  a  /ua- 

of  the  defendant    Mitchell  Forni-  ttee't  court,  as  well  as  in  a  oodR  of 

tare  Co.  •.  Payton,  4  Uo.  App.  663,  record.    Harker  «.    New    Twk,    17 

Tltat  ti»  sUtenient  before  a  Justice  Wend.  (R,  Y.)  199. 
aoay  ceatain  two  ttnmU  fur  the  same 
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.'  But  this  principle  doea  not  apply  to  all  the  regn- 
frhich  the  directors  of  a  corporation  of  eztenaive  mem- 
,  such  as  the  Wegtern  Union  Telegraph  Company,  may 
JT  the  transaction  of  its  business  with  the  public;  bo 
aember  who  sues  a  corporation  for  failing  properly  to 
.t  and  deliver  a  dispatch  delivered  by  him  to  its  agent 
t  purpose,  is  not  necessarily  affected  by  a  regulation 
;  to  the  manner  iu  which  the  corporation  serves  the 


25.  Declarations  against  Corporations  for  Improper 
slve  Exercise  of  Statatory  Powers. —  A  very  impor. 
e  of  pleading,  in  declarations  against  corporations  for 
;es  or  trespasses,  where  the  corporation  bos  proceeded 
3ly  under  a  power  conferred  by  its  charter  or  governing 
is  that  the  pleader  must  do  something  more  than 
case  the  gravamen  of  which  is  that  the  defendant  has 
done  that  which  its  charter  or  governing  statute  au- 
)  it  to  do;  but  he  must  state  that  the  defendant,  in 
larticular,  exceeded  the  power,  or  abused  the  privi- 
lereby  granted,  or  did  the  work  which  it  was  thereby 
3red  to  do,  negligently,  uuskillfuUy,  or  otherwise  wrong* 
>  as  to  result  iu  the  injury  to  the  plaintiff  for  which  he 
amages.*    It  is  a  principle  in  the  law  of  pleading  that 

M  •.  Tntney,  Cro.  Car.  497;  all^^Uon  that  they  wera  adopted  by 

1.  the  whole  board,  naming  them,  is 

Ball  V.  Weatem  TTDioq  Tel.  therefore  in  I^al  effect  troe,  provided 

on  (N.  T.),  632 ;  t.  e.  9  N.  Y.  the  declaration  doee  not  atlege  that  all 

1S2.    Where,  in  an  action  by  the  diiectora  of  the  board  were  pres- 

tion,  the  •alidity  of  a  bylaw  ent  at  the  meeting  when  the  by-law 

material,  and  it  ie  allied  in  wao  adopted.    Cahill  «.  Ealamaioo 

iration  that  the  by-law  was  Mutual  Ids.  Co.,  2  Dong.  (Mich.)  124 ; 

y  the  viholt  board  o/ dinetori,  i.  e,  43  Am.  Dec.  457,  461.    Cuttonu 

hem,  this  allegation  will  be  ot  corporations  how  pleadable  at  com- 

[  by  evidence  that  tbe  by-law  man  law:   Wilton  tr.  Wilks,  t  Ld. 

tedbyamajontyof  theboard  Raym.  1129;  t.  e.l  Salk.  203;  3  Balk. 

a,aesembtedatalegalmeet-  349;  Holt,  IS7. 
e  the  majority,  when  so  as-  *  The  case  of  Stephens  dU:.  Tranip. 

constitute  the  board,  and  Co.  v.  Central  B.  Co.,  33  H.  J.  L.  229, 

is  the  act  of  the  whole.  The  is  entirely  devoted  to  this  prindplo 
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E  eouTit  io  a  declaration  should  show,  plainly  aad  certainly,  all 
the  circomstauces  material  for  the  maintenance  of  the  action, 
and  that  if  there  are  two  vntendTnents,  it  shall  be  taken  most 
strongly  against  the  plaintiff.*  Applying  this  principle  to  the 
case  we  are  now  supposing,  if  a  declaration  or  complaint  is  so 
onskiilfully  drawn  as  to  leave  it  uncertain  upon  its  allega- 
tions, whether  the  defendant  corporation  acted  within  or 
withoat  the  powers  conferred  by  its  governing  statiitfl,  then  it 
will  be  deemed  that  it  acted  within  those  powers,  and  no  cause 
of  action  will  be  stated.' 

g  7626.  Ofovorattons  Plead  and  Answer,  how.  —  It  would 
be  impossible  to  state  any  general  rule  upon  this  subject  with- 
oat misleading  the  practitioner;  since  there  are  distinct  rules 
peculiar  to  pleas  under  the  common>law  system  of  pleading, 
to  answers  to  bills  in  equity,  to  answers  under  the  codes,  and 
to  pleas  or  answers  under  particular  statutory  systems.  All 
that  can  be  done  is  to  state  some  precedents  which  have  been 
discovered,  and  let  the  learned  reader  make  his  examination 
and  draw  his  inferences.  It  may  be  premised,  however,  that 
the  rule  is  well  established,  that  a  plea  by  a  corporation  aggre- 
gate must  purport  to  be  fry  attorney,  because  it  is  incapable  of 
personal  appearance.'  If  the  suit  is  in  equity  and  the  defend- 
ant is  a  corporation,  it  cannot  answer  under  oath,  because  it 
cannot  take  an  oath.*  In  such  a  case  it  answers  under  its 
tommon  teal.*    If,  in  such  a  case,  the  corporation  seeks  the 

ol  pleading;    aud  it  is  explained  at  State  v.  Godfrey,  24  He.  232;  Brown 

length  in  a  learned  opinion  bj  Bea»-  «.  Mallett,  6  0.  B.  S09.    He  also  cited 

%,  0.  J.  tlie    following   caaea,    as    containing 

'  Dovaaton  *.  Payne,  3  H,  Black,  good  dMlaratiotu,  onder  this  prind- 

W,  pte :  Delaware  &c.  B.  Co.  v.  Lee,  23 

'  Stepbena  Ac  Tnuiep.  Oo.  «.  Cen-  N.  J.  L.  243;  Wilkes  v.  Hungerford 

till  B.  Co.,  Sa  N.  J.  L.  229.    The  fol-  Market  Co.,  2  Bing.  N.  0.  281. 

VnringcaseswerereferredtobyBeaa-  '  1  Chitty  on  PI.  (6th  ed.),  684; 

%i  0.  3.,  as  aoata'iung  the  above  Oabom  v.  Bank  of  United  Slatee,  B 

fww:— Bex  •.Liverpool,  3  East,  86;  Wheat.  (U.  B.}  788,630;  ante,  {7560. 

Butl«n  «.  Baker,  3  Hurls.  A  Colt.  163.  '  Jnte,  i  7409,  tt  leg. 

^(oUowiog  casM  were  cited  by  him,  *  Bronaon  v.  La  Oroeae  &c  R.  Oo., 

ucxhibidDgyood  deelarationt,  with-  2  Wall.  (U.  B.)  283,  302;  French  «. 

Io  the  mewling  of  the  role  aUted:—  E^rst  Nat.  Bank,  7  Ben.  (U.  B.)  488; 
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rantage  accruing,  nnder  the  roles  of  eqnity  procedure,  to  a 
'eudaut  aoBveriug  under  oath,  its  answer  must  be  verified 
the  oath  of  some  of  itt  ojfieert.  Hence,  a  corporatioa  cannot 
required  to  answer  a  bill  in  equity  under  oath.'  Unless 
I  officers  and  agents  of  a  corporation  are  made  parties  de- 
idant,  they  cannot  be  required  to  answer  interrogatories.* 
cordingly,  it  has  been  held,  that  no  dissolution  of  an  injunc- 
n  can  be  obtained  upon  the  answer  of  a  corporation,  which 
Dot  duly  verified  by  the  oath  of  some  offirer  of  the  corpora- 
n,  or  other  person  who  is  acquainted  with  the  facts  con- 
ned therein.  "There  can  be  no  hardship  in  this  rale  aa 
plied  to  corporations,  as  it  only  puts  them  in  the  same  sitii- 
on  with  other  parties."*  But,  althoagh  a  corporation  can- 
t  he  required  to  answer  a  bill  in  equity  under  oath,  it  can 
compelled  to  answer  without  oath  and  to  answer  fully.* 
16  answer  of  a  corporation  in  equity  should  be  made  by  the 
incipal  officer  of  the  corporation,  who  is  able  either  to  admit 
deny  the  facts  charged  in  the  bill  and  propounded  in  the 
;errogatories,  or  to  state  a  want  of  knowledge,  clearly  and 
ily,  as  a  reason  for  not  doing  so.' 


.  II  Nat.  Bank.  Beg.  189;  Fulton 

nk  e.  Sew  York  4c  Canal  Co.,  I 

ge  (N.  Y.),31I. 

'  Gamewelt  Ac.  Tel,  Co.  «,  Mayor, 

P«d.  Bep.  312. 

>  FreDchp.FirstNat-Bauk.llNat. 

ak.Reg.ie9.  8eeanle,47409,clw7. 

■  Fulloa  Back  e.  New  York  Ac. 

aal  Co.,  1  Paige  (N.  Y.),  Sll.  per 

ilwortb,  Ch. 

*  Gamewell  Ac  1^1.  Oo.  *.  Mayor, 
Fed.  Rep.  312;  Colgate  *.  Com- 
mie Frau^aise,  23  Fed.  Bep.  82; 
;.23Blatchf.  (D.  S.)  88;  Eittridge 
[Ularemont  Bank,  1  Woodb.  &  M. 
.  B.)  244. 

•  Therefore,  an  answer  made  by 
I  secretarj,  wbo  merely  etatee  hie 
lief  as  to  a  certain  fact,  but  without 
«ctly  admitting  or  denying  the  ex- 
ence  of  the  fact,  or  averring  any 
at  of  knowledge  of  the  other  offi- 


Ina.  Co.,  M  Fed.  Rep.  71S.  Where  a 
change  hat  uiken  jtlaet  in  tht  o^ieeri  of 
a  corporation  eued  in  equity,  between 
the  time  when  it  is  brought  into  court 
and  the  time  when  ita  answer  is  filed, 
ite  answer  must  be  made  by  the  per- 
sona who  are  ite  officers  at  the  time 
of  filing  it.  Mechanics'  Nat.  Bank  «. 
Bnrnet  Man.  Co.,  32  N.  J.  £q.  236w 
Under  the  system  of  pleading  estab- 
lished in  New  York,  it  has  boen  held 
that,  in  an  action  against  a  corponf 
tion,  an  anticn-  veiifUd  hy  itt  (reoiurwr, 
denying,  upon  in^/brrnaftim  and  htlUf, 
each  and  every  all^sUon  of  the  com- 
plaint except  that  of  incorporation, 
createa  an  issue  of  fact,  which  mnat 
be  disposed  of  by  a  trial.  Macanley 
«.  Bromell  Ac.  Printing  Co.,  67  How. 
Pr.  (N.  Y.)  262. 
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g  rttST.  Non-Joittder  of  Oorporstton  PladBtlff  Pleadable 
la  Abftt«ment. —  In  an  action  npon  a  contract  made  by  two 
or  moxe  parties,  one  of  which  wm  a  corporation,  a  dmnvrrer  to 
the  declaration  on  the  ground  of  the  non-joinder  of  the  corpo- 
ration is  bad.  The  non-joinder  should  be  pleaded  in  a6afemen<; 
since,  for  aught  that  appears  on  the  face  of  the  declaration, 
Hie  eorporation  wliich  was  the  other  contracting  party,  may 
hare  been  dissolved,  or  may  have  otherwise  passed  out  of 
exiateuce.* 

g  7628.  Corporation   mar  Plead   to  the   JnrlBdlction   by 
Attorney.  —  It  was  a  well-settled  rule  of  the  common  law,  at 
least  in  its  application  to  natural  persona,  that  a  plea  to  the 
jurisdiction  could  only  be  made  in  propria  persona,*     The 
technical  reason  why  it  could  not  be  made  by  attorney  was  that 
a  plea  entered  by  attorney  must  be  supposed  to  have  been 
made  by  leave  of  the  court.'    We  have  already  seen  that  a 
corporation,  being  an  intangible  person,  can  appear  in  an 
action  only  by  attorney.*    If,  then,  a  corporation  cannot  plead 
to  the  jarisdiction  by  its  attorney,  the  fediatio  ad  abewdum  is 
reached  that  it  cannot  so  plead  at  all.     It  has  been  held,  how- 
CTer,  that  a  corporation  may  plead  by  others,  as  well  a9  by 
officers  of  the  court,  —  for  example,  by  its  president  or  other 
cUef  officers,  —  who  may  enter  a  plea  of  this  kind  in  its  be- 
half.*   Indeed,  a  corporation  has  been  permitted  to  enter  this 
plea  by  ita  attorney.* 


'  State  V.  Woram,  6  Hfll  (H.  Y,),  pearing  and  pleading  by  attornej; 

9;  I.  e.  40  Am,  Dec  378.  because,  ae  such  a  corporation  cannot 

MChiUjFI.  (6th  ed.)  470.  appear  bnt  by  attorney,  to  say  that 

*  1  Bac  Abr.,  p.  2.  ench  an  appearance  would  amount  to 

'  iitle,  i  TSflO.  awaiver  of  the  objection,  would  be  to 

'  Qnarrior  v.  Peabody  Ini.  Co.,  10  say,  that  tlie  party  mnet,  from  necea- 

^■Vt.507;  t.  C.27  Am.  Rep.  58S.  uty,  forfeit  an  acknowledged  ligbt, 

*"Ve  are   clearlj'  of  opinion,"  by  using  the  only  means  which  the 

"'i  Mr.  Justice  Barbour,  "  that  in  lav  afCorda  of  asserting  that  right." 

^  ow  of  a  corporation  aggregate,  Oommerdal  Sec  Bank  v.  Blocomb,  14 

M  wirer  of  an  objection  to  jurisdic-  Pet  (U.  S.)  60,  65. 

tioD  could  be  produced,  by  their  ap- 
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%  7629.  Stags  of  Proeeedli^ps  at  Which  It  maj  so  Plead. 

In  respect  of  this  question,  a  diatinction  must  be  taken  be- 
tween a  plea  to  the  jurisdiction  of  the  court  over  the  perxm  of 
the  defendant  corporation,  and  a  plea  to  its  jurisdiction  over 
tfu  eauBe  of  action.  The  tvo  things  are  different,  in  respect  of 
the  principle  that  an  objection  to  the  jurisdiction  over  the 
person  of  the  defendant  may  be  waived,  while  an  objection  to 
the  jurisdiction  over  the  cause  of  action  can  never  be  waived, 
—  the  principle  being  that  consent  cannot  confer  such  juris- 
diction. It  follows  that  an  objection  to  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant  corporation,  as  where 
it  is  sued  in  the  wrong  county  within  the  State,  or  in  the 
wrong  Federal  district,  er  in  a  State  where  it  has  no  existence 
for  jurisdictional  purposes,  —  must  be  made  in  limine,  and 
before  making  any  defense  to  the  merits,  and  that  the  right  to 
make  the  objection  is  waived  by  appearing  and  answering 
to  the  merits.'  On  the  other  hand,  since  the  right  to  object 
to  the  jurisdiction  of  the  court  over  the  cause  of  action  is 
never  waived,  this  objection  may  be  raised  at  any  stage  of  Uie 
proceedings,  even  in  an  appellate  court.*  Between  these  two 
elements  of  jurisdiction  rests  a  middle  class  of  cases  where 
the  objection  may  be  regarded  as  quan-juriadietional  merely. 
We  refer  to  a  class  of  cases  where  the  litiu  of  the  contract 
which  is  the  subject-matter  of  the  action,  is  such  that  the 
court  ought  not  to  take  jurisdiction  of  it.  In  such  a  case,  if 
the  court  does  take  jurisdiction,  and  does  proceed  to  judgment, 
its  action  may  be  regarded  as  error  merely,  and  its  judgment 
will  not  be  void,  in  the  sense  that  it  can  be  treated  as  a  nul- 
lity in  a  collateral  proceeding.  But  here  it  seems  that  the 
objection  to  the  jurisdiction  of  the  court,  if  such  it  can  prop- 
erly be  called,  need  not  be  taken  within  the  time  allotted  for 
tiling  dilatory  pleas.* 

>  AnU,  i  7553;  Dart  «.  Farmera'  wich  Trans.  Co.,  GO  Barb.  (H.  T.> 

&c  Bank,  27  Barb.  (N.  Y.)  S37;  Oar-  193. 

pentier  v.  Mintum,  6G  Barb.  (N.  Y.)  ■  Oromwell  c.  Royal  Canadian  loa. 

29S.  Co.,  49  lid.  866;  i.  e.  SS  Am.  Bep^ 

*  Harriott  v.  New  Jersey  B.  Co.,  8  258. 
Abb.  Fr.  (N.  T.)  284;  Jones  *.  Hor- 
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S  7630.  Plea  of  the  DinolntioD  of  tba  Corporation.  —  In 
Btrictnesfl,  when  a  corporation  becomes  diBSolved,  all  rights  of 
action  against  it  abate,  except  in  so  far  as  they  are  continued 
hy  atatote;  *  though  a  court  of  equity  will  lay  bold  of  its  aaaeta 
and  administer  them  as  a  trust  fund  for  its  creditors  and 
stockholders.*  If,  pending  an  action  or  an  appeal  fVom  an 
action,  against  a  corporation,  its  charter  expires  by  limitatioiu 
the  action,  and  with  it  the  appeal,  must  abate;  but,  as  it  can> 
not  appear  in  court,  or  have  any  attorney  after  it  is  dead, 
there  is  a  certain  awkwardness  in  getting  the  fact  of  its  death 
upon  the  record,  but  no  greater,  it  may  be  presumed,  than  is 
presented  in  many  cases  in  the  case  of  the  death  of  a  natural 
person.  In  onecase  the  counsel  for  the  corporation  suggested 
to  the  appellate  court  that,  pending  the  appeal,  its  charter  had 
expired  by  limitation;  and  the  court,  treating  the  suggestion 
as  coming  from  au  amietu  eurite,  ordered  that  the  appeal 
abate.*  Since  corporations  are  capable  of  continoing  an  ex- 
istence, under  the  statute  law,  for  limited  periods  of  time,  for 
the  purpose  of  winding  up  their  affairs  after  dissolution,  or 
the  expiration  of  their  charters,*  it  is  no  longer  regarded  as  a 
good  defense  to  an  action,  merely  to  plead  that  the  corpora- 
tion has  been  dissolved.*  On  the  other  hand,  there  may  be  a 
da  facto  diaaolution  of  a  corporation  such  as  takes  place  by  the 
voluntary  action  or  non-action  of  its  members,*  which  will  not 
prevent  its  being  revived  at  their  {deaaare.'    Therefore,  an 

*  Ante,  i  6722.  property  had  pBfls«d  Into  the  hands 

■  AwU,  i  29S1,  tt  leq.  of  iti  diiectora  for  tb«  pnrpOMi  of 

■  Rider  v.  Nelson  Ac.  Union  Fto-  Uqoidation,  snd  thmt  its  pomr  of 
toiy,  7Letgh  (Va.),  164;  t.«.80Ain.  creatinganylitibilityhad  ceased,  et«., 
Dec.  tOb.  was  bad  on  demurer.    Hiller  v.  Coal 

'  AttU,  i  VIH,  tt  ug.  Co.,  81  W.  Va.  ftSS;  i.  e.  13  Am.  SL 

■Accordingly,  it   has  been  held  Rep.  903;  8  8.  E.  Rep.  flOO.     The 

tiiat  a  private  bosiness  corporation  court  plsced  its  decision  partly  on 

vhidi  failed  to  wind  np  its  bnsineai  the  ground   that  the  plea   did  not 

Dpon  the  expintlon  of  its  ctiarter,  ehow  that  the  corporation  was  not 


but  which  thereafter  continned   to     still  in  eziatence  d«/ae(o.    Ibid. 
cany  on  its  hosiness  in  its  corporate  *  Ante,  i  6660,  tt  uq,;  and  see, 

name,  might  be  sned  for  a  tort  com-     especially,  ante,  %  S845. 
mitted  after  its  charter  had  expired;  '  Bee  Welch  v.  Bainte  Oenevieve, 

■0  that  a  plea  aU^og  that  aU  its     1  Dill.  (U.  S.)  180. 
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rment  that  a  corporation  has  distribntod  itg  sliares  among 
stockholdera,  and  has  ceased  to  make  any  use  of  its  fraa< 
les,  is  not  equivalent  to  an  averment  of  its  dissolution,  so 

0  render  it  unnecessary  to  join  it  as  a  party  in  a  suit  in 
ity,  in  a  case  where,  if  still  in  esse,  it  would  be  a  uecuasary 

7631.  Plea  of  Son    est  Factum  by  »  Corporation.  —  If 

action  ia  brought  against  a  corporation  upon  a  contract 
ged  to  be  its  contract,  if  it  desires  to  set  up  the  defense 
i  the  contract  was  executed  by  one  not  authorized  as  its 
at,  it  mtist  plead  non  eat  factum,  although  there  is  a  statute 
firing  such  a  plea  to  be  on  oath.*  In  such  a  case  the  cor- 
ition  must  of  course  make  an  oath  by  ilt  proper  officer  or 
1^,  and  it  must  appear  that  the  oath  is  made  on  behalf  of 
corporation,  and  that  the  person  making  it  has  authority 
n  the  corporation  to  make  such  denial.* 

7632.  Verification  of  Pleading  by  Corporatlonfl.  —  Stftt* 

1  exist,  in  some  of  the  States,  requiring  the  answers  and 
IS  of  corporations  to  be  verified  by  some  officer  or  person  in 
ir  behalf.  A  New  York  statute  provides  that,  where  the 
ty  is  a  domestic  corporation,  its  pleadings  must  be  verified 
'  an  officer  thereof";*  and  a  statute  of  Maryland  requires 
plens  of  a  corporation  to  be  verified  by  the  oath  of  some 
iiral  person,  capable  of  making  an  affidavit.'    A  statute 

Swan  Land  Rod  Cattle  Co.  «.  Bank  v.  Brooks,  6Pa.CDnnt3rCt.3i4. 

iki  39  Fed.  Eep.  456.  Where  the  petition  declared  on  a  note 

San  Antonio  &c.  R.  Co.  «.  Wil-  and  mortgage,  which  it  alleged  were 

[Tex.  App.),  19  S.  W.bep.  BIO;  executed  by  thodolyaothoriied  board 

■ett  Min.  Co.  v.  Tapp«n,  *  Colo,  of  trnateea  of  the  defendant  corpora- 

128.    Compara  Mather  r.  tinion  tion,  an  answer  denying  that  either 

I  Ac  Co.,  26  N.  Y.  Bt.  Rep.  68;  note  or  mortgage  were  execnted  or 

7  H.  Y,  Sapp.  218.  made  in  any  way  by  defendant  was 

Barrett  Min.  Oo.  v.  Tappan,  2  held  anfflcient  to  put  in  isane  their 

.  124.    TbKt  a  aattment  in  at-  validity.    Babb«ge  •.  Second  Baptist 

Mtt,  under  FennsylTanift  act  of  Chorch,  64  Iowa,  172. 
S&,  18S7,  where  plaintiEf  is  a  coi^  *  New  York  Code  CIt.  Proe.,  4  626. 

tion,  must  not  only  be  tigned  hy  *  Knickerbocker  ftc  Ins.  Co.  *. 

EBcerof  thecarporatian.batmuBt  Hoceke,  3ZMd,S17. 
rhis  ti&e.—tm  Herduuts'  Nat, 
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nqairing  tbe  pleading  of  litiganta  gtutrtLOj  to  be  verified, 
•ppliee,  it  eeems,  to  corporate  litigants,  aa  well  aa  to  nfttnral 
persons;  for,  though  a  corporation  cannot  take  an  oath,  it  can 
verify  a  pleading  by  the  oath  of  an  officer  or  agent  thereto 
appointed.*  In  such  a  case  aa  the  last  named,  it  mast  appear 
that  the  oath  is  made  on  behalf  of  the  corporation,  and  that 
the  person  making  it  has  authority  from  the  corporation  to 
make  it.' 

g  7688.  Alleffatton  of  CltlMOsblp  of  Corporations  for  Por- 
posee  of  Federal  JnrlstUctloD. — As  the  jurisdiction  of  the 
Federal  courts,  under  the  Constitution  of  the  United  States,  in 
ordinary  controversies  between  the  inhabitants  of  different 
States,  is  founded  upon  the  fact  that  the  contending  parties 


*  Jnfa,  «  7469. 

■  Barrett  Uin.  Oo.  «.  Tappan,  S 
Colo.  124.  Under  the  proTieiona  of 
the  Code  of  Civil  Procedure  ol  New 
York,  above  referred  to,  it  aeeoiB  that 
Uie"ofScer"  who  maj' verify  a  plead- 
ing for  a  corporation  is  an  officer  on 
whom  proceu  in  an  action  against  a 
corporatioD  majr,  und«r  another  Btat- 
ate,  be  served.  But  a  "gentral  men' 
ager"  cannot  make  such  a  verification, 
because  he  is  not  included  in  the  stat- 
ute relating  to  MrriMo/procwt,  though 
the  statute  does  include  a  "  mana^K 
agent."  Meton  v.  Isbam  Wagon  Co., 
X6  N.  Y.  Civ.  Proo.  259;  i.  e.  4  N.  Y. 
Supp.  215.  But,  under  the  same 
itatnta,  the  trtamrtr  of  a  corporation 
maj  verify  its  answer  on  information 
and  belief.  Macanley  v.  Bromell  & 
Berkely  Printing  Co.,  14  Abb.  N. 
Caa.  (N.  Y.)  316.  A  veriflcation  by 
ODS  wbo  stated  in  the  affidavit  that 
be  was  "  the  former  president  of  the 
defendant " ;  that  all  the  officers,  in- 
cluding deponent,  had  tendered  their 
terignations ;  and  that  "  no  other  ot> 
ficers  have  yet  been  elected  or  chosen 
in  their  plaoea," — was  insufficient. 


Kelley  o.  Woman's  Pub.  Co.,  4  N,  Y. 
Supp.  99;  t.  &  16  N.  Y.  Civ.  Proc 
Bep.  269.  A  verification  of  a  plead- 
ing by  an  officer  ol  a  corporation, 
under  this  statute,  is  a  verification  6y 
Ibt  i>arty;  and  such  officer  need  not 
set  forth  therein  the  grounds  of  his 
belief  as  to  matters  not  stated  upon 
Ms  knowledge.  American  Insulator 
Co.  «.  Bankers  and  Merchants'  Tele* 
graph  Co.,  13  Daly  (N.Y.),200.  The 
rule  seems  to  be  the  same  under  tie 
North  Carolina  tIatuU;  so  that  a  veri- 
fication of  a  complaint  made  by  an 
officer  of  a  corporation,  need  not  set 
forth  "  his  knowledge,  or  the  grounds 
of  his  belief  on  the  subject,  and  the 
reason  why  it  was  not  made  by 
the  party,"  Bank  «.  Hutchison,  87 
N.  0.  22;  following  Alspaugb  tr. 
Winstead,  79  N.  0.  628.  A  statute 
of  Alabama  enacts  that  wheuever  tn- 
UtrogaloTia  shall  he  propounded  to  a 
corporation  (under  Code,  i  2816),  the 
answer  thereto  shall  be  made  by  such 
officer,  agent,  or  servant  of  the  cor- 
poration ai  ihaQ  be  eagnitatil  of  th* 
fact.    Ala.  Acts  18S8-S9,  No.  141,  p. 


121. 
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cUizeru  of  different  Slates,  *  the  proper  allegation  which  ia 
pessary  to  show  Federal  jurisdiction  even  in  the  case  of  a 
poration,  is  that  it  is  a  "  citizen"  of  a  particular  State,  other 
n  that  of  the  other  party  to  the  actiOD.  But  it  seems  that 
Livalent  expressions  are  admissible.  Thus,  in  one  case  it 
)  said  that  the  citizenship  of  a  corporation  is  suEBciently 
closed,  for  the  purposes  of  Federal  jurisdiction,  by  the  alle- 
ion  that  it  is  a  corporation  duly  organized  under  the  laws 
a  particular  State.*  But  an  allegation  that  a  corporation 
i  "doing  buaineea"  in  a  "particular  State"  does  not  neces- 
ily  import  that  it  was  created  by  the  laws  of  that  State,  or 
i  it  is  a  citizen  of  that  State  for  the  purposes  of  Federal 
iadiction.* 

AnU,  i  7447,  el  Kg.  *  Brock  v.  North  Weatern  Fool  Oo» 

I>odg«  t>.  TolleyB,  144  U.  B.  «1.     130  U.  8.  841. 
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CHAPTER  CLXXXIV. 

questions  helating  to  corporate  existence. 
Aet.  L     Im  General.     8§  7641-7652. 

II.    Questions  of  Plbadikq.     §§  7668-7682. 

III.  Proof  of  Corporate  Character,    gg  7689-7718. 

IV.  Epfbct  op  Dissolution,     gg  7720-7724. 

Articlb  I.    Ik  General. 

Socncnr  Sbctiok 

7641.  PrelimiDarjr.  plaintiff  M    ft    corporation 

7642.  Validity  of  corporate  extstence  eitopped  to  deny  that  it  ia 

not  tjaesticmed  coll&terall;.  SQcb. 

7643.  Not  even  in  case  of  a  fraudulent     7648.  Extent  and  illnatrations  of  this 

organicatioQ.  estoppel. 

7644.  Suing    a  corpontion   as   snch      7649.  Cases  denjing  thia  principle. 

admits  its  corporate   exist-  7050.  Assumed  corporation  contract- 

enca.  ing  as  such  estopped  to  deny 

T64fi.  A  general  appearance  by  a  cor-  its  own  existence. 

pOTAtioa  admits  corpcvate  ex-  7651.  This  estoppel  extends  to  officers, 

istenca.  directors,  and  members. 

7646.  Corporate  exist«nc«  admitted  7662.  The  question  of  corporate  ex- 

by  taking  an  appeal,  istence  in  criminal  proceed- 

7M7.  Defendant    contracting     with  ings. 

I  7641.  PreUmlnaT;. — The  inconvenience  of  litigating,  in 
an  action  between  a  corporation  and  a  private  person,  the 
question  whether  it  is  a  corporation  de  jure,  and  whether  it 
ax&j  sue  or  be  oaed  aa  such,  is  so  great,  that  courts  have 
resorted  to  various  expedients  to  avoid  the  determination 
of  this  question  in  such  a  collateral  way.  They  have  been 
moved  to  these  expedients  by  the  further  consideration  that 
a  determination  of  the  question  would  be  a  determination  of 
it  for  that  particalar  case  only,  and  not  for  the  purposes  of  a 
case  between  other  parties;  and  consequently,  to  that  extent, 
its  determtoation  would  be  inconclusive.     It  ia  proposed  to 
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consider  in  this  chapter,  as  hriefly  as  may  be,  fhe  expedients 
to  which  the  courts  have  thus  resorted.' 

g  76<12.  T&lldi^  of  OoriKtrate  Existence  not  Questioned 
ColIateraUy,  bat  only  by  the  State. — There  is  a  principle  of 
very  extensive  application  in  the  law,  both  in  civil  and  crim- 
inal cases,*  subject  to  many  exceptions,  already  considered,* 
to  the  general  effect  that  where  a  corporation  has  an  existence 
de  facto,  the  rightfulness  of  its  existence  can  only  be  ques- 
tioned by  the  State,  and  cannot  be  questioned  collaterally  in 
a  litigation  between  it  and  a  private  party.* 

BmihKm,  90  C«).  22;  i.  e.  27  Pan. 
R«p.  60;  Be&Tcy  v.  Tarnell,  47  Ark. 
269;  t.  0.  1  S.  W.  Bep.  319;  Union 
Gold  Mining  Oo.  v.  Bockjr  Moantain 
Nat.  Bank,  1  Colo.  631 ;  East  Norway 
&c.  Charcli  V.  ProiBtie,  37  Minn.  447; 
I.  c.  SB  N.  W.  Bep.  260 ;  Be  Short,  47 
Kan.  250;  *.  e.  27  Pac.  Bep.  1006;  20 
Am.ABng,  Corp-Ca8,5Z2,n.  For  the 
icope  and  iUatlralions  of  thit  rule,  Be« 
Snider's  Bona'  Company  «.  Troy,  91 
Ala.  224;  t.  <!.  24  Am.  St.  Rep.  867; 
Be  Congregational  Church,  131  N.  Y. 
1;  ».c.  42  N.  Y.  St.  Rep.  701;  SON. 
E.  Bep.  43;  Demareat  v.  Flack,  32 
K.  Y.  St.  Bep.  675;  $.  e.  11  N.  Y. 
Snpp.  83;  128  N.  Y.  205;  Liunber 
Co.  t..  Ward,  30  W.  Va.  43 ;  ».  c  8  8. 
£.  Rep.  227;  Searcy  v.  Yarnell,  47 
Ark.  269;  1  S.  W.  Rep.  319;  chaae's 
Patent  Elevator  Co.  v.  Boston  Tow 
Boat  Co.,  165  Mass.  211;  *.  e.  9 
L.  R.  A.  339;  Cayuga  County  NaL 
Bank  v.  Dunklin,  29  Mo.  App.  442; 
Fincb  V.  tniman,  106  Mo.  256;  t.  e. 
24  Am.  St  Rep.  383 ;  Keith  Ac  Conl 
Co. «.  Bingham,  97  Mo.  196;  People 
v.  Ulster  &C.  B.  Co.,  34  N.  Y.  St. 
Bep.  983;  i.  e.  12  N.  Y.  Bapp.  303t 
Welch  V.  CM  Dominion  Min.  dw.  B. 
Co.,  31  N.  Y.  St.  Bep.  916;  t.  c  10 
K.  Y.  Snpp.  174.  That  the  same  role 
exists  noder  tlatula,  such  aa  the  CaH- 
/omia  Code  oj  Oinl  Praudm*,  see 


'  See,  on  the  general  subject,  ante, 
{  496,  tl  uq„  and  f  618,  et  leq.;  and 
conanlt  Index,  title  EtUtpptL 

*  As  to  its  application  in  criminal 
cases,  eee  pod,  f  7662. 

■  Antt,  »S  602,  Sll,  1864, 1866,  4366, 
6662,  and  others. 

•  Finch  «.  Ullman,  106  Mo.  265; 
t.  c  24  Am.  St.  Rep.  383;  Snider's 
Sons'Co.  v.  Troy,  91  Ala.  224;  t.  e.  24 
Am.  St.  Rep.  887;  Be  Congregational 
Church,  131  N.  Y.  1 ;  t.  c.  42  N.  Y. 
St.  Bep.  701;  30  N.  E.  Hep.  43; 
Grand  Biver  Bridge  Co.  v.  Rollins,  13 
Colo.  4;  ».  c.  2  Denv.Lei;.  News,  226; 
I.  c.  21  Pac.  Bep.  897 ;  Duggan  «.  Colo- 
rado Morte.&c.  Co.,  llOolo.  113;  ».e. 
17  Pac.  Rep.  105;  Walton  v.  Riley.  85 
Ky.  413;  t.  e.  3  8.  W.  Bep.  606;  Peo- 
ple t..  Ulster  Ac.  R.  Co.,  34  N.  Y. 
St.  Rep. 983;  «.  c.  12  N.  Y.Supp.303; 
Demarest  o.  Flack,  32  N.  Y.  St.  Bep. 
676;  i.  c.  11  N.  Y.  Supp.  83;  t.  e. 
affirmed,  128  N.  Y.  205 ;  Chase's  Pat- 
ent Elevator  Co.  •.  Boston  Tow  Boat 
Co.,  166  MasB.  211;  i.  e.  9  L.  B.  A. 
339 ;  Greenbrier  Lumber  Co. «.  Ward, 
30W.Va.  43;  ».c.8  S.  E.  Bep.  227; 
Denver  Ac.  B.  Oo.  •.  Denver  City  B. 
Co.,  2  Colo.  673;  Cayuga  County 
Nat.  Bank  «.  Dunklin,  29  Mo.  App, 
442;  Keith  Ac  Goal  Go.  «.  Bingham, 
97  Ho.  196;  Haskell  «.  Worthington, 
04  Mo.  660;  First  Baptist  Church  •. 
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(  7643.  Kot  Eren  In  Ctuw  of  n  Frandnlent  Organization. 

The.  principles  discuBsed  ia  this  chapter  would  go  for  little, 
if  private  peraoiiB,  in  a  litigation  with  a  corporation,  could, 
for  the  parposes  of  the  litigation,  overthrow  its  existence,  by 
arerriDg  and  proving  that  it  had  been  organized  in  fraad  of 
the  governing  statute.  If  it  has  been  colorably  organited,  the 
question  whether  it  has  been  fraudulently  organized  will  un- 
doubtedly be  one  which  can  only  be  litigated  between  the  cor- 
poration and  the  State.  Especially  will  a  castomer  of  the 
corporation,  who  has  entered  into  an  obligation  in  its  favor, 
be  estopped  from  setting  up  such  a  defense;  and  the  estoppel 
will,  for  stronger  reasons,  work  against  the  corporation  to  pre- 
vent it  from  pleading  ^aitti  in  its  o«rn  organization} 

S  7644.  Suing  a  Oori>oratlon  as  Sucb  Admtta  its  Corpo- 
rate Bxlstenco. — Where  a  plaintiff  brings  an  action  against  a 
corporation  the  direct  object  of  which  is  to  operate  upon  it 
and  for  relief  against  it  in  its  corporate  character,  be  will  be 
estopped,  at  any  subseqaent  stage  of  the  cause,  from  denying 
that  the  defendant  is  a  corporation.*  Btill  less  can  a  corpora^ 
tion  be  sued  as  such,  and  brought  into  court,  and  the  action 
be  maintained  against  it,  on  the  grovnd  that  it  u  not  a  corpora^ 
Hon;  and  other  defendants  sued  jointly  with  it  cannot  be 
charged,  in  such  an  action,  with  having  jointly,  with  each 
corporation,  usurped  the  rights  of  a  corporation,  etc., — be- 
cause,  by  suing  the  corporation  as  such,  its  existence  is  ad- 
mittsd.* 

%  7646.  A  Oeaeral  Appearance  by  a  Corporation  Admits 
Corporate  Existence.  —  The  first  of  these  expedients  has  been 

mu.  Gm.lAWB  CbI.,  art.  751;  Oro-  Eakenfield  Ae.  Abbo.  v.  Chester,  66 

Ttlh  Ac  R.  Oo.  •.  Plnmaa  Co.,  87  Cal.  98. 

CkI.364;  Bprhtg  ValleyWaUr  Works  >  Southern  Bank  «.  WilUami,  25 

».  But  ft»j»ci«co,  22  CbJ.  434,  440;  Ga.  554,  738.  Compare  Napier  «.  Poe, 

Dausfaroga  Mming  Co.  tr.  Allnvent,  12  Qa.  170;  Mitchell  tr.  Borne  B.  Co., 

»  CaL  286;  SondeLl  «.  Fay,  82  Gal.  17  Ga.  674. 

SM;  Stockton  Ac  GraTel  Boad  Co.  ■  Society  «.  Horris  Canal  4c.  Co., 

w.  etoekton  Ac.  K.  Co.,  46  Cal.  880;  1  K.  J.  Eq.  167;  t.  e.  21  Am.  Doc  41. 

*  People  V.  Stanford,  77  Gsl.  360 ;  «.  e.  2  L.  B.  A.  fl2;  10  Fac.  Rep.  693. 
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>uiid  in  the  principle,  which  ia  obviously  sound  and  sensible 
}  a  mere  rule  of  technical  pleading,  that  where  an  action 
I  brought  against  a  body,  and  the  declaration,  complaint,  or 
etition,  alleges  that  it  ia  a  corporation,  if  the  body  appears 
enerally  to  the  action  for  the  purpose  of  contesting  the 
terits,  its  appearance  admits  that  it  is  a  corporation.  This 
1  necessarily  bo;  because,  as  it  ia  the  corporation,  —  that  is, 
le  artificial  body  alone,— which  is  summoned,  it  necessarily 
dmita  its  identity  when  it  responds  to  the  summona.  The 
ale,  then,  ia  that  a  corporation,  by  appearing  in  a  suit  which 
as  been  broagbt  against  it,  admits  its  corporate  existence, 
ud  estops  itself  from  denying  the  same.'  So,  if  a  foreign  cor- 
oralion,  proceeded  against  by  attachment,  voluntarily  appears 
nd  gives  bond  in  its  corporate  name,  it  cannot  afterwards 
eny  its  corporate  existence  * 

g  7046.  Corporate  Existence  Admitted  hj  Taking  an 
.ppeal.  —  So,  if  a  defendant  ia  sued  as  a  corporation,  and 
lakes  no  appearance  until  judgment  is  rendered  against  it, 
ut  appeals  from  Buck  judgment  to  a  higher  court,  its  appearance 
)r  tbe  purpose  of  taking  an  appeal,  and  its  appeal,  will  have 
le  e£fect  of  admitting  its  existence  as  a  corporation,  so  that 
,  will  not  be  a  good  point  in  the  appellate  court  that  the 
laintiff  failed  to  prove  the  defendant's  corporate  existence.* 
0,  an  assumed  corporation,  against  which  a  judgment  has 
een  rendered,  becomes  estopped  to  deny  its  existence,  by  exe- 
rting a  bond  for  the  purpose  of  appealing  from  such  judgment.* 

S  7617.  Defendant  Contracting  with  Plaintiff  as  a  <terpo- 
fttion  Estopped  to  Deny  that  It  is  Sach. — This  rule  of  eatop- 

■  SeatOQ  V.  Chicago  Jlc.  R.  Co.,  65  63  Mo.  626;  Seaton  •.  Chicago  &c.  B. 
[o.  416;  United  States  Ezpresa  Co.     Co.,  66  Ua.  416;  Smith  0.  Burlington 

Bodbury,  34  III.  459 ;  Oxford  Iron  Ac.  R.  Co.,  55  Mo.  526. 
o.  v.  Spradlej,  46  AU.  98;  Uiaaoiiri  '  Kansas  City  &c  R.  Co.  «.  Bol- 

int  &C.  B.  Co.  V.  Shirley,  SO  Kan.  son,  36  Kan.  534;  i.  e.  14  Pao.  Bep. 

W.    Compare  Stoddard  v.  Onondaga  6 ;  2  Rail.  A  Corp.  L.  J.  83. 
nn.  Conf.,  12  Barb.  (N.  Y.)  673;  *  East  Tennessee  Ac.  B.  Oo.  «. 

nU,  i  7552,  ei  ttq.  Evane,  6  Heiak.  (T«nn.)  607. 

■  Hudson  V.  Bt,  Louis  Ac  B.  Co., 


^yGoo'^lc 


QUBSTioHs  OF  COBPOKATK  BKiSTBHCB.    [6  Tbomp.  Corp.  §  7618. 

pel  also  applies  where  an  alleged  corporation  auea  as  plaintiff 
upon  a  promisaory  note,  or  other  written  obligation  which  has 
been  made  to  it  by  the  defendaat  or  by  his  assignor  in  its  cor- 
porate name.  In  euch  a  case  the  defendant,  bj  entering  into 
the  contract  with  the  plaintiff  in  its  assumed  character  of  a 
corporation,  is  held  to  have  effectually  estopped  himself  from 
denying  that  it  is  a  corporation,  when  it  sues  in  that  character 
to  enforce  the  contract.' 

§  7648.   Bxtent  and  lUastrattons  of  Tbls   Estoppel. — It 

has  been  held  not  necessary  that  the  instrument  sued  on 
should  formally  recite  that  the  plaintiff  is  a  corporation;  but 
it  is  sufficient,  to  bring  it  within  this  rule,  that  the  instro- 
ment  is  made  to  a  pledgee  having  an  artificial  name  tucA  a»  is 
usually  conferred  upon  a  corporation,  —  as,  for  instance,  where 
it  was  a  promissory  note  payable  to  the  "Continental  Insur- 
ance Company."*  The  case  is,  of  course,  stronger  where  the 
contract  sued  on  recites  the  fact  of  the  incorporation  of  the 
plaintiff.*  So,  where  a  person,  by  his  deed,  declares  the  gran- 
tee therein  to  be  a  corporation,  receives  from  it  the  purchase 
price,  binds  himself  and  his  heira  to  defend  the  title  of  such 
corporation,  its  successors  and  assigns,  and  delivers  possession 
of  the  premiaes,  such  grantor  and  his  heirs  are  forever  estopped 
from  denying  the  corporate  existence  of  the  grantee,  aa  against 
those  who  have  acquired  possession  and  title  under  that  deed,* 

■  Brickler*.  Edwuda,  ISlIod.  S;  Bep.  819;  Stout*.  Zalick,  48  N.  J.L. 

j.<;.30N.  E.  Rep.  708;  Perinev. Grand  699;  i.  e.  7  Atl.  Bep.  362;  Mails n  «. 

Lodge,  48  Minn.  82 ;  t.  e.  SO  S.  W.  Beech  Orore  Driving  Park,  64  Ind. 

Bep.  ItSS;  Snider  «.  Troy,  91  Ala.  202;  Farmers' Ac  laa.  Co.  o.  Needles, 

224;   I.  e.  24  Am.  St.  Bep.  6S7;  S  62  Ho.  17;  Vannemaa  «.  Young,  62 

Soatb.  Bep.  058;   Topping  v.  Bick-  N.  J.  L.  403;  t.  e.  20  AU.  Bep.  53; 

f(xd,  4  Allen  (Moai.),  120;  Germfui  Bon  Aqua  Imp.  Co.  v.  Standard  Fire 

Banka.Stumpf.OMcApp.  17;Ram-  Ini.  Co.,  34  W.  Vft.  764;  t.  cl2S.E. 

K7  «.  FeoriA  &a,  lag.  Co.,  55  111.  311 ;  Bep.  771. 

East  Kiver  Bank  «.  BogeiB,  7  Boew.  *  Topping    v.   Bickford,    4   Allen 

(N.  T.)  403;  Bagan  «.  HcElroj,  08  (MaBs.),  120. 

Ho.  349;  Automatic  Phonograph  Ex-  *  Qerman  Bonk  «.  StnmpC,  6  Ho. 

hibition  Co.  v.  North  American  Fho-  App.  17. 

nograph  Co.,  45  Fed.  Kep.  1;  Searcj  '  Bagan  «.  HcElroy,  98  Ho.  840. 

*.  Yarnell,  47  Ark.  269;  «.  e.  1  S.  W.  The  same  principle  prevents  peraona 
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a  person  dealing  with  a  da  facto  corporation  aa  such,  and 
>miQg  its  creditor,  will  not  be  allowed  to  set  up  the  iavalid- 
af  its  organiiation,  for  the  pnrpoae  of  going  beyond  the 
Gcial  body  and  eKarging  itt  stoekholdert  as  partnert,  in  the 
mce  of  fraud;*  though  if  there  ie  really  no  corporation 
ch  can  be  charged,  the  promoters  or  other  co-ad  venturers, 
I  procured  the  credit  in  its  pretended  behalf,  may  be  liable 
ihe  principle  of  breach  of  warranty  of  agency,  already  con- 
red.'  The  estoppel  under  consideration,  like  other  eetop- 
:,  extends  to  the  privitt  of  the  contracting  parties;  so  that 
note  is  given  to  an  assumed  corporation,  in  its  corporate 
le,  and  the  corporation  indorses  the  note  to  another  in 
d  faith,  the  maker  will  not  be  permitted  to  set  np  the  non- 
itence  of  the  corporation,  when  sued  npon  the  note  by  the 
jraees.* 

7640.  Cases  Denying  This  Principle. —  Cases  are  not 
iting  denying  or  limiting  tlie  exercise  of  this  principle. 
IB,  it  has  been  held  in  Texas,  where  there  is  a  statute  abao- 
ly  prohibiting  the  doing  of  business  in  that  State  by 
-cantile  corporations,  that  where  an  assumed  mercantile 
^oration  baa  never  been  formally  organized  as  such,  a. 

unieipdl  c(ir7H>rati<mf,  which  tub-  Bank  v.  SUine,  38  Hich,  779;  Stout 

(  /or  ikara  of  the  itock  of  a  v.  Zulick,  48  N.  J.  L.  590;  «.  o.  7  Atl. 

iXo  coiporatioD,  from  afterwards  Bep.  3S2. 

ing     its     corporate     existence,  *  Ante,  H  418,  419,  2939,  4660. 

ther  sued  by  the  private  corpo-  ■  Brickie;  v.  Edwarda,  131   Ind. 

in  to  enforce  the  contract  of  aub-  8 ;  «.  «.  30  N.  E.  Kep.  708 ;  Topping 

ition,  orotherwiee.    Thna, where  v.  ISickford,  4  Allen  (Mass.),  ^SO.    A 

vnhadaosubBcribedto theoharea  promiBsorr  note  was  made  psyable 

railroad  company,  and  the  com-  "to  the  order  of  C.  W.  &,,  Treaanrer 

r  had  been  snbaeqaentlj  sold  ont  of  thel.  H.  B.  Oo.";  it  waa  held  that 

sr  a   mortgage,    and    the   town  the  legal  intendment  was  that  the 

ight  an  action  to  cancel  the  Bale,  contract  waa  made  with  the  company, 

as  held  that,  having  dealt  with  and  not  with  the  treasurer  individ- 

alleged  company  aa  oatenaibly  a  nally,  and  that  the  maker  of  the  note 

oration,  it  was  estopped  to  deny  in  an  action  thereon  was  estopped 

corporate  character.     Bearcy  v.  from  alleging  the  non-existence  of 

aeU,  47  Ark.  299;  «.  e.  1  S.  W.  the  corporation  at  the  time  he  made 

.  S19.  the  contract.    Vatere.  Lewis,  S6  Ind. 

Snider  •.Troy,  91  Ala.  224;  «.  e,  288;  t.  c.  10  Am.  Bep.  29. 
Lm.  BL  Rep.  887 ;  Merchants'  Ac 
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creditor  who  deals  with,  the  body  «s  Bueh,  ii  not  thereby 
estopped  from  denying  its  corporate  capacity,  but  may  hold 
its  members  liable  as  partners.^ 

g  76SO.  Assomed  Corporation  Contraottnar  as  Such  Es- 
topped to  Deny  Its  Own  Existence.  —  The  operation  of  this 
principle  is  also  such  that  a  party,  individual  or  collective, 
which  holds  itself  out  as  a  corporation,  acts  aa  such  in  matnng 
a  contract,  and  promUe$  in  a  corporatt  name,  may  be  sued  on 
the  contract,  and  charged  in  that  name,  end  will  not  be  heard 
to  deny  the  corporate  character  which  it  has  thus  asanmed.* 


■  EmpirB  Hills  «.  AMon  Orocerr 
Co.  (Tex.),  16  S.  W.  B«p.  606 ;  affirm- 
ing i.  c  Ui  S.  W.  B«p.  200.  The  prin- 
ciple tlut  ft  party  can  be  eatopped  by 
bia  condoet  from  ehowing  that  b  pr»- 
UDded  odtrporation  is  not  mush  (b  j«n 
is  denied  in  lolo  in  Boyce  «.  Troaceea, 
46  Hd.  35fl,  373.  So,  it  has  been  beld 
in  PenUBylTania  that,  in  an  action 
ol  MMUMpsit  by  the  cr«diton  ol  aa 
anociatioa,  w^niaed  onder  a  statute 
of  that  State,  ajraintt  lh£  ttoctholdfTt, 
the  plainliB  proceeding  under  the 
ptnoaal  liability  claaw  (rf  the  atat- 
ote, — it  is  oompetant  for  the  plain- 
tiff to  show,  either  that  tlie  certificate 
Teqnired  by  law  in  order  to  obtain 
the  charter  was  eMsntially  uatroe, 
and  coa«eqiienlty  that  the  cwpora- 
tion  waa  organiiad  in  fraod  of  the 
Btatote.  or  that  a  portioa  of  the  stock 
UBS  not  paid  for  in  money,  as  required 
thereby.  The  conrt  reaeoned  that 
the  charter — so-called — nnderatood 
to  have  been  granted  by  a  pohlic  <^- 
cer  of  the  State, — irae  conclnaiTe 
etidenee  of  ita  own  validity,  bat  that 
it  did  not  cover  any  frauds  perpe- 
trated by  the  co-ad«entnrets  in  pro- 
eniing  it;  and  that  the  creditors  of 
the  corporation  might  show  the  frand 
in  cmiv  to  avidjl  the  Immmuty  with 
which  a  diarter  fairly  obtained  wonld 
dothe  the  stockhidden  and  thereby 


charge  then  as  partnws.     nrtamxi 
•.  Arnold,  4S  Pa.  &U  410. 

■  AnU,  i  582;  Scheofler  •,  Grand 
Lodge,  tf  Hinn.  256;  :  a.  20  Ins. 
L.  J.  241;  47  N.  W.  Bep.  799;  Liter 
•.  Oiokerite  Hin.  Co.,  7  Uuh,  487; 
t.  c.  27  Fac  Rep.  690.  Thus,  in  an 
action  by  a  director  against  an  as- 
sumed corporation  to  recover  for  his 
personal  ear  vices,  the  owrporaiion 
cannot  give  evidence  to  prove  that  it 
ezieta  only  in  name,  and  that  an  in- 
vestment company  which  is  not  made 
a  party,  la  the  organixattoa  for  which 
defendant  holds  its  franchiaes,  and 
that  plaintiff's  claim  as  to  such  other 
company  is  unjust.  Ten  Eyck  •,  Pon- 
tiac  Ac.  B.  Co.,  74  Mich.  226;  a.  e.  16 
Am.  St.  Eep.  683;  3  L.  E.  A.  378;  6 
BaU.  &  Corp.  L.  J.  401 ;  41  N.  W. 
Rep.  905.  Bo,  a  corporation  organ- 
ized under  a  general  law,  which  has 
assumed  liatnlitiea  and  beld  itself  oat 
to  the  community  as  a  corporation, 
will  not  be  permitted  to  defeat  the 
claima  ot  creditors,  by  showing  the 
falsity  of  the  certificate  of  oigaoita- 
tiou  filed  by  it  nnder  such  law.  Doo- 
ley  V.  Cheahire  Glasa  Co.,  IS  Gray 
(Masi.),  494.  Contra,  Boyce  v.  Tms- 
teei,  46  Ud.  369.  TJpoD  the  same 
principls,  it  cannot  Bhow  ita  own  ne- 
glect to  publish  the  c«rtificate  of  w- 
ganiution,  as  required  by  the  gov- 
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§  76C1.  This  Estoppel  Extends  to  Officers,  Dtrecton,  and 
Members.  —  This  estoppel  operates  in  favor  of  persons  who 
have  given  credit  to  the  assumect  corporation,  or  otherwise 
changed  possession  to  their  loss,  upon  the  faith  of  its  being 
what  it  purports  to  be,  as  against  those  who,  by  their  active 
conduct,  have  held  it  out  to  the  world  as  a  corporatioa.^  It 
therefore  estops  promotera,  directors,  and  atoekholdera,  from  de- 
nying the  fact  of  the  existence  of  the  corporation,  when  pro- 
ceeded against  to  charge  them  upon  the  assumption  of  its 
existence,  and  of  their  connection  with  it  as  such.  We  have 
already  considered  at  length  how  this  estoppel  operates  against 
atoekholders,*  and  against  directors.*  It  may  be  added  that,  in 
an  action  to  recover  from  promoters  the  profits  which  they 
have  made  in  buying  property  for  one  price  and  selling  it  to 
the  corporation  for  a  greater  price,  the  defendants,  by  reason 
of  their  active  participation  in  the  formation  of  the  corpora- 
tion, are  estopped  from  denying  that  it  has  been  regularly 
organized.*  Yet,  while  it  is  a  rule  of  law  that  persons  who 
have  assumed  to  make  a  contract,  as  agents  of  a  corporation 
which  has  no  existence,  bind  themselves  personally,  on  the 
principle  of  breach  of  warranty  of  agency,' —  nevertheless,  this 
doctrine,  in  the  absence  of  fraud,  has  no  application  where  the 
other  contracting  party  is  himself  a  member  of  the  supposed 


erning  statute ;  nor  thst,  contrary  to  mbscription  toits  capital  itock,  it  ap- 
BOch  statute,  it  assumed  the  name  of  peored  that  the  defeadant  wu  one  of 
a  corporation  already  in  being.  Doo-  the  original  subscriberB  to  such  cap- 
ley  V.  Obeahire  Qlass  Go.,  mpro.  ital   stock,  and    that   he  hod  been 

>  Pittsburg  Min.  Go.  i^  Spooner,  74  elected  and  hod  eerred  as  one  of  the 

Wis.  307;  *.  e.  17  Am.  St.  Rep,  149;  directors  of  the  company, — it  was 

5  Bail.  &  Corp.  L.  J.  6t6;  42  N.  W.  held  that  these  facte  estopped  him 

Rep.  259.  from  objecting  that  the  plaintiff  had 

'  Ante,  44  628, 1853,  S683,  et  teg,  failed  to  prove  a  legal  corpotate  organ- 

*  Ante.  4  4354,  et  leg.  isation.    Ramsey  v.  Peoria  Ac.  Ins. 

*  PittsbuT^  Hid.  Co.  «.  Spooner,  Co.,  66  111.  811.  Bo,  where  a  certifi- 
74  Wis.  307 ;  i.  e.  17  Am.  St.  Rep.  cate  of  incorporation  has  been  mgned 
149;  6  Rail,  &  Corp,  L.  J.  666.  Bo,  by  certain  persons  vho  accept  the 
where,  in  an  action  in  the  name  of  an  office  of  trusteefl,  they  are  estopped 
insurance  company,  suing  as  s  corpo*  from  denying  the  validity  of  the  cer- 
lation,  upon  s  subscription  ezecnted  tiflcate,  Farrott  t.  Byers,  40  Cal.  614. 
to  the  company  in  liqtiidstion  of  s  *  Ante,  H  417,  2969. 
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or  pretended  corporation.  The  reason  is  that  where  several 
persons  have  agreed  among  themselvee  to  be  liable  onlj  as 
the  members  of  a  corporation  are  liable,  each  one  of  them  is 
estopped  by  his  ovn  agreement  from  charging  the  others  with 
a  greater  liability.' 

§  765i8.  Question  of  Corporate  Ibdstenice  In  Criminal  Pro> 
ceedlngs. — In  criminal  proceedings  against  others  than  the 
corporation,  it  has  been  held  that  proof  of  the  corporate  exist- 
ence may  be  demanded,  aa  in  actions  by  or  against  the  corpo. 
ration,  where  the  subject-matter  of  the  criminal  charge  relates 
to  corporate  property  or  rights.*  In  some  jurisdictions  this 
requirement  is  not  strictly  followed.  In  Vermont,  for  exam- 
ple, it  was  said  on  one  occasion:  "  It  is  every  day's  practice, 
to  admit  proof  of  the  existence  of  corporations,  without  even 
the  production  of  the  charter;  and  this  in  criminal  cases.  In 
indictments  for  uttering  counterfeit  bank  notes,  parol  proof 
of  the  existence  of  the  corporation  in  fact,  is  uniformly  ad- 
mitted.  Indeed,  frequent  as  these  indictments  are,  as  well  as 
convictions  upon  them,  I  do  not  recoUect  a  single  instance  of 
the  production  of  the  bank  charter  in  such  a  case,  since  I  have 
been  upon  the  bench."*  In  Indiana  it  has  been  held,  in  a 
prosecution  for  a  trespass  upon  the  property  of  persons  hold- 
ing the  same  in  a  corporate  capacity,  that  it  did  not  concern 
the  defendant  to  inquire  whether  such  persons  were  legally 

'  Foster  tr.  Hoalton,  35  Minn.  4E8 ;  of  a  rel^oua  body  held  meetings, 

«.  e.  2S  N.  W.  Rep.  155.    Compare  and  elected  the  defendant  tbeirtresa- 

BaSalo  Ac.  B,  Co,  v.  Gary,  26  N.  Y.  nrer,  and  that  he  accepted  the  office, 

75;  White  v.  Rom,  4  Abb.  App.  Dec  did  not  estop  him  from  denying,  in 

(S.  Y.]  589;  Aspinwall  tr.  Bacchi,  G7  an  action  broaght  in  the  corporate 

V.Y.  331 ;  Eaton  r.  Aspinwall,  19  N.Y.  name  against  him,  that  the  plaintifia 

119;  Sands  v.  Hill,  46  Barb.  <N.  Y.)  vere    ever  incorporated;    for   these 

651;  Chubb  •.  Upton,  95  U.  8.  665.  things  might  have  been  done  in  a 

It  has  been  reasoned  that,  to  warrant  voluntary   saaociation.     Fredenbur,; 

the  conclusion  that  a  person  is  estop-  •.  Lyon  Lake  M.  £.  Church,  87  Mich. 

ped  from  dispotinK  the  existence  of  a  476. 

eorporation,  <xa  the  ground  that  he  ■  United  States  •■  Johns,  4  Dall. 

haa  co-operated  in  its  organiiation  (U,  S. )  412. 

and  annmed  cOTporate  action,  the  *  Searsbursh  Tom,  Co.  «.  Cuttf:r, 

acts   shown  mast  be  niunistakabty  6  Vt.  315,  fQ3,  jwrPhelps,  J. 
corporate  acts.    Proof  that  members 
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organized  aa  a  oorporatioa.  "  Thoy  own  and  ar«  in  poasession 
of  the  land  deecribed  in  the  indictment,"  said  Hawk,  C.  J., 
"and  owned  and  possessed  the  same,  under  their  corporate 
name,  long  before  and  at  the  time  of  the  commisHion  of  the 
trespass  for  which  the  appellant  is  prosecuted,  and  that  ia  anf* 
ficient  for  the  purposes  of  this  case."* 

Abticlb  IL     Qusstions  of  PLBADina. 
SmioiT  Sktion 

7BSS.  DecUring  ag^nst  m  oorpoistion 
which  has  changed  its  luune. 
7664.  Qaeation  of  corporate  existence 
mnst  be  nlaed  t^  defend- 
ant. 
7686.  Flea  to  the  meribi  admits  cor- 
porate existence. 

7666,  How  question  of  oorpc«tteexiB> 
ence  raised  in  pleading. 

7667.  Stotntory  rule  in  New  York  w- 
qniring  plea  in  abatement  or 
in  bar. 


7668.  When  not  neceesarjr  to  all^e 

corporate  existence. 
7659.  Doctrine  that  it  ia  neceeeaiy  to 

allege  corporate  existence. 
7660^  Neceasarywhensuing  for  rights 

which  can  oolf  inhere  in  a 

corporation. 

7661.  What  arermenti  of  corporate 

existence  aoffident. 

7662.  Whether  necessary  to  repeat 

aTerment  of  corporate  exist- 
ence in  successive  connti. 

■  Wliite  V.  Btate,  69  lad.  273,  279. 
A  atatate  of  Uissoari  provides  as  fol- 
lows: "If,  on  the  trial  or  other  pro- 
ceeding in  a  criminal  cause,  the 
existence,  coaatitution,  or  powers  of 
on;  banking  company  or  corporation, 
shall  become  material,  or  be  In  any 
way  drawn  in  question,  it  iball  not 
be  nectssary  to  produce  a  certified 
uopy  of  the  charter  or  act  ot  incorpo- 
ration, but  the  same  may  be  prtned 
by  general  repuiaiion,  or  by  the  printed 
statute  book  of  the  ^tate,  government 
or  country  by  wliich  such  corporation 
was  created."  Gen.  BUU  Mo.  850, 
i  22;  Bev.  Btata.  Uo.  1679,  i  1S16.  It 
seems  that  this  statute  ia  to  read  aa 
though  a  comma  were  placed  after 
the  words  "  banking  company" ;  for 
in  one  case  it  was  held,  on  an  indict- 
ment for  an  amiKsilement  of  the 
fnnds  of  an  expreu  eompany,  that  the 
incorporation  of  the  company  might 
be  proved  by  parol.  State  v.  Cheek, 
63  Mo.  361.  In  the  same  Stale,  in  a 
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prosecution  for  assault  with  intent  to 
kill  the  marshal  of  a  city  of  the  fourth 
dan,  the  defendant  cannot,  for  tha 
pnrpoee  of  nc^tiving  the  official  char- 
acter of  the  marBhal,  interpose  the 
defense  that  the  city  was  not  l^aUy 
incorporated.  In  atich  a  caae  it  ia 
enough  that  the  State  recognizes  its 
right  to  exist  and  to  exercise  the 
powers  of  a  city  of  the  fourth  class. 
Btatev.  Fuller,  96  Mo.  166.  The  same 
rule  applies  where  the  town  a-  city  ii 
itself  the  plaintiff.  It  is  therefore 
not  competent  for  the  defendant,  in 
an  action  by  a  municipal  corporation 
to  recover  a  fine  for  a  violation  of  one 
of  its  ordinancee,  to  disprove  the  fact 
tit  its  incorporation.  Here  again  the 
qneation  can  only  be  raised  by  the 
£tate  in  a  proceeding  in  the  nature  of 
quo  warranto,  or  in  some  other  direct 
proceeding.  Fredericktown  v.  Fox, 
84Uo.  6S.  See  also  Oathcdic  Cbuich 
«.  Tobbein,  82  Mo.  418. 
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Skiini 

7675.  Bnrdenotproofanderthtopleft. 

7676.  Plea  of  nut  tiel  eoTj>oTatiim  do- 
fend&nt. 

7677.  Nvl  Itel  eorfratiim  defendiat, 
how  pleaded. 

7678.  SUge  ol  the  proceedings  &t 
which  defense  of  nul  Hel  tor- 
porotion  pleodRbie. 

7679.  Amendments  in  case  erf  failure 
to  plead  corporate  exiBtence. 

7680.  Defense  that  plaintiff  corpora- 
tion was  oiKSDised  lor  on- 
lawfnl  pnrposea. 

76S1.  Corporate  ezistance  how  pot 
in  issne  in  actions  before  jot- 
ticea  of  the  peace. 

7662.  Manner  of  tdeading  dlutdntiaa. 


7068.  When  most  be  niaed  b^  a  de- 
nial nnder  oath. 

7660.  QoeeUm  raised  hy  plea  at  wul 
ImI  eorporation. 

7670,  niia  plea  raises  only  qoeBtiott 

of  existence  de/aeto  of  corpo- 
ratioiu 

7671,  Ntd  ImI  cof^oratuM,  how  plead- 

ed, 
TSTS,  Farther  w  to  particnlaiitj  of 
averment  in  raiBiag  qnestion 
of  corporate  existance. 

7673.  PartidUaritr      of      statement 

wh«re  defendant  pleads  cor- 
porate existence. 

7674.  ParticQlarily  in  replicstlan  to 

plea  of  nui  Mel 


S  76JS8.  TVlien  not  HeceHarr  to  Alle^  Corporate  Exist- 
once. —  There  is  a  mass  of  authority,  more  or  leas  dehnite, 
to  the  effect  that,  in  an  action  by'  or  against  a  corpora- 


•  Bank  of  United  States  «.  Has- 
kins,  1  Johns.  Gas.  (S.  T.)  132  j  Hen- 
derson AK.B..CO.  v.  LeaveU,  16  B. 
Mon.  (Kf.)  366;  Bank  of  IJtica  •. 
Small«y,  2  Oow.  (H.  Y.)  770;  t.  c.  14 
Am.  Dec.  626;  Dutchess  Cotton  Man. 
Co.  ».  Davis,  14  Johns.  (S.  Y.)  2S8t 
».  c.  7  Am.  Bee,  459;  Wilson  «. 
Spragne  Uowiug  Uachine  Co.,  66 
Ga.  672 ;  Cicero  Ac.  Co.  ti.  Craighead, 
26  Ind.  274;  BanV  of  Michigan  tp. 
Williams,  6  Wend.  (N.  T.)  478,  482; 
Adams  Express  Co.  r.  Hill,  43  Ind. 
157;  Union  Mutual  Ina.  Co.  «.  Oft- 
good,  1  Dner  (N.  Y.),  707;  Bank  ». 
Beltser,  13  How.  Pr.  IS.  Y.)  270; 
Camden  dbc.  R.  Co.  «.  Kemer,  4  Barb. 
(N.  Y.)  127;  Marine  &c.  Ina.  Bankv, 
JaoDoey,  I  Barb.  (N.  Y,)  486;  Stod- 
dard «■  Onondaga  Annual  Conference, 
12  Barb.  (N.  Y,)  578;  Kennedy  «. 
Cotton,  283arb.  (N.  Y.)  69;  Cheraw 
Ac  B.  Go.  e-  White,  14  S.  C.  51; 
WiUiams  •.  Franklin  Ac  Aaso.,  26 


Ind.  310;  Bennington  Iron  Oo.  s. 
Sntherlord,  18  H.  J.  L.  lOG;  s.  e.  SC 
Am.  Dec  &2S;  Richardson  v.  St. 
Joseph  Iron  Co.,  6  Blackf.  (Ind.) 
146;  I.  c.  3S  Am.  Dec  460;  Zion 
Church  «.  SL  Peter's  Church,  fi 
Watts  &  8.  (Pa.)  215;  Lighte  c  Ev- 
erett Fire  Ins.  Co..  6  Bosw.  (N.  Y.) 
716;  La  Fayette  Ins.  Oo.  of  BrotA- 
lyn  *.  Uogers,  80  Barb.  (N.  Y.) 
491;  Pbeniz  Bank  v.  Donnell,  41 
Barb.  (N.  Y.)  671;  Acome  •.  Amer- 
ican Mineral  Co.,  11  How.  Pr. 
(N.  Y.)  24;  Shoe  &  Leather  Bank 
*.  Brown,  9  Abb.  Pr.  (N.  Y.)  218; 
•.  p.  18  How.  Pr.  (N.  Y.)  808; 
Heaston  v.  Cincinnati  Ac.  B.  C!o., 
16  Ind.  276;  t.  e.  79  Am.  Dec  480; 
Harris  •.  Muskingum  Man.  Co.,  4 
Blackf.  (Ind.)  267;  i.  c.  29  Am. 
Dec.  372;  Seymoor  A  Sons  •.Thomas 
Harrow  Co.,  81  Ala.  260;  •.  c  1 
South,  Rep.  46;  Uackeniie  •.  Board 
of  School  Tnuteei,  72  Ind.  189; 
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tion/  whether  ex  contractu  or  ex  delicto,  it  is  not  necessary  to 
allege  the  fact  that  the  plaintiff  or  the  defendant  is  a  corpora- 
tion. Most  of  these  decisions  proceed  upon  the  ground  that 
where  the  plaintiff  or  the  defendant,  as  the  case  may  be,  is 
described  in  the  declaration  or  complaint  by  a  name  which  not' 
vrally  importe  that  it  it  a  corporation,  that  is  a  sufficient  alle- 
gation that  such  is  the  fact,  for  the  purpose  of  an  action,  un^ 
it  is  controTerted.*    Others  proceed  on  the  ground  that,  in  an 


Phoenix  Bank  «.  Donnell.  40  N.  Y. 
410 ;  Qillett  v.  American  Stove  Co., 
29  Gratt.  (Va.)  665;  Farmers'  &o. 
Ine.  Oo.  V.  Needles,  62  Ho.  17; 
BarriB  Mad.  Oo.  «.  Marsh,  40  Iowa, 
II;  Exchange  Nat.  Bank  v.  Oappa, 
S2  Neb.  242 ;  t.  e.  29  Am.  St.  Bep. 
433;  49  N.  W.  Bep.  228. 

'  Woolfl  r.  City  Steamboat  Co., 
7  O.  B.  103;  Indianapolis  Bun  Co. 
«.  Horrell,  63  Ind.  527 ;  United  BUt«a 
Express  Co.  «.  Bedbury,  S4  HI. 
4&9;  Stoddard  v.  Onondaga  Annnal 
Conference,  12  Barb.  (N.  Y.)  673j 
Brauser  «.  New  England  Fire  Ins. 
Co.,  21  Wis.  e03;  Adama  Ezpren 
Co.  0.  Harris,  120  Ind.  73;  t.  e.  18  Am. 
St.  Itep.  S16 ;  21  N.  E.  Rep.  340 ;  Cin- 
cinnati Ats.  H.  Co.  «.  UcDoagall,  108 
Ind.  179;  t.  e.  8  N.  E.  Rep.  671  j 
Cribb  B.  WaycrosH  Lumber  Co.,  82 
Ga.  697;  t.  c.  9  S.  E.  Rep.  426;  Odd 
Fellows'  Building  Asso.  v.  Eogsn,  28 
Ark.  261 ;  Stanly  v.  Kicbmond  &c  B. 
Co.,  69  N.  0.  331;  Adams  Express 
Co.  V.  HiU,  43  Ind.  157;  Sayera  t>. 
First  Nat.  Bank,  89  Ind.  230;  Ladd 
e.  Methodist  Episcopal  Church,  1 
Mich.  (N.  P.)  47. 

*  Thus,  where  a  defendant  was 
sued  in  a  declaration  commencing 
tbtts, — "The  plaintiff  complains  of 
the  City  Steam-boat  Company,  who 
have  been  summoned  to  answer  the 
plaintiff,"  eto., — it  was  held  that  this 
was  a  enffiraent  declaration,  without 
alle|[ing  the  defendant  to  be  char- 
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tered,  ox  incorporated,  or  registered. 
Woolf  V.  City  Steam-boat  Co.,  7  C.  B. 
103.  See  also  Stanly  c.  Richmond  Ac 
Co.,  eg  N.  0.  331 ;  Lighte  *.  Everett 
Fire  Ins.  Co.,  6  Bosw.  (N.  Y.)  716; 
Seymour  r.  Thomas  Harrow  Co.,  81 
Ala.  250 ;  Harris  v.  Mnskinpun  Han. 
Co.,4Blackf.  (Ind.)267;  i.e.S9Am. 
Dec.  372;  Richardson  e.  8t.  Joseph 
Iron  Co.,  fi  Blackf.  (Ind.)  146;  «.  e. 
83  Am.  Dec. 460;  O'Donald  v,  Evans- 
vUle  Ac  Co.,  14  Ind.  259;  North- 
western Conf.  V.  Myers,  86  Ind.  376; 
Indianapolis  Sun  Co.  «.  Horrell,  S3 
Ind.  627;  Cicero  Hygiene  Draining 
Co.  «.  Craighead,  28  Ind.  274;  Heas- 
ton  «.  Cincinnati  Ac.  B.  Co.,  16  Ind. 
275;  t.  0.  79  Am.  Dec.  430;  Vniott 
Mutual  Ins.  Co.  e.  Osgood,  1  Duer 
(N.  Y.),  707.  This  has  been  held 
where  a  plaintiff  sues  as  the  "Thom- 
as Harrow  Company  "  (Seymour  v. 
Thomas  Harrow  Co.,  81  Ala.  260; 
t.  e.  1  South.  Rep.  45) ;  or  as  "  tha 
Board  of  Tristeea  for  the  Town  of," 
etc.  (Mackenzie  «.  Board  of  School 
Trustees,  72  Ind.  189);  or  as  the 
"Phcenix  Bank"  (Phcnnix  Bank  v. 
Donnell,  40  N.  Y.  410};  or  as  the 
"American  Stove  and  Hollow-ware 
Company"  (Gillett  «.  American 
Stove  Ac  Co.,  29  Gratt  (Va.)  665); 
ot  as  the  "Adams  Express  Com- 
pany" (Adams  Ezpresa  Co.  *. 
Hill,  43  Ind.  157) ;  or  where  thi  dt- 
fendaitt  it  tued  as  the  "  Cincinnati, 
Hamilton,  and  Indianapolis  Railroad 
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action  on  a  contract,  it  will  b«  Bufficient  for  the  declaration  or 
complaint  to  describe  the  plaintiff  or  defendant,  as  the  case 
may  be,  by  the  artificial  name  by  which  such  party  is  described 
in  the  contract,  and  that  the  defendant  will  be  esti^ped  by  the 
eontraet  to  deny  the  capacity  of  such  party  to  sue  or  be  sued 
by  that  name/  Still  others  rest  upon  statutes  such  as  that  of 
Iowa  providing  that  "  when  an  action  is  founded  on  a  written 
instrument,  suit  may  be  brought  by  or  against  any  of  the  par- 
ties thereto,  by  the  same  name  and  description  as  those  by 
which  they  are  designated  in  such  instrument.'"  But  neither 
of  these  grounds  would  sustain  the  rule  for  the  purposes  of  an 
aeHon  ex  delicto.  For  the  purposes  of  such  an  action,  most  of 
the  decisions,  as  already  noted,  rest  upon  the  theory  that  it  is 
sufficient  to  describe  the  plaintiff  or  defendant  by  an  artificial 
name  which  naturally  imports  that  it  is  a  corporation.  Others 
rest  upon  the  broader  ground  that  the  plaintiff  may,  on  the 
one  band,  sue  by  whatever  name  or  description  he  chooses  to 
take,  and  that  be  may  sue  the  defendant,  on  the  other  hand, 
by  whatever  name  or  description  he  chooses  to  give;  so  that 
if,  in  the  former  case,  there  is  no  such  plaintiff,  the  defendant 
may  appear  and  show  that  fact,*  and  that  until  he  does  appear 

Gompfm^  "  (CinciDDftti  Ac.  B.  Oo.  «.  Harding,  1  Neb.  461 ;  Exchange  Nat. 

HcI>oiigall,108Ind.  179;  «.e.8N.E.  Bank  v.  Cappa,  32  Neb.  242;  f .  e.  29 

Bep.  671;  see  alao  Btanly  v.  Rich-  Am.  St.  Bep.  433.    It  baa  been  held 

mond  &c.  B.  Co.,  89  N.  G.  331} ;  or  as  thatwherethedeEendantbaacoDtrad- 

the  "  WaycrosB  Lumber  Company"  ed  in  writing  with  the  plalntifFi  as  a 

(Cribb  «.  Waycroes  Lumber  Co.,  62  corporation,  thejr  will  not  be  required 

Ga.  697;  i.e.  9  8.  E,  Rep,  420);  or  to  prove  tbtir  corporate  existence,  be- 

aa  the    "  Adams  Express  Company"  cause  he  avers  in  bis  answer  that  be 

(Adams  Express  Co.   v.  Harris,  120  ia  informed   and   believea  that  they 

Ii>d.  73;  I.e.  16  Am.  Bt.  Rep.  316;  21  "are  not  a  corporation."    Eaat  Biver 

N.  E.  Bep.  340] ;  or  as  the  "  Odd  Fel-  Bank  «.  Beyers,  7  Boew.  (N.  Y.)  493. 

lows'  Building  Association"  (Odd  Fel-  *  Iowa  Code,  i  2658 ;  Harris  Hon. 

lows'  Bldg.  Asso.  V.  Hogan,  28  Ark.  Oo.  s.  Marsh,  49  Iowa,  11,    For  a 

261).  similar  statute  in  California,  and  its 

'  Ante,  ii  618,  7647;  Farmer*'  Ac  construction,  see  pott,  i  7661,  note. 

Ins.  Oo.  V.  Needles,  62  Ho.  17;  Na-  Compare  Oainea  v.  Bank,   12  Afk. 

tional  Ins.  Oo.  v.  Bowman,  60  Mo,  769;  Hoeretb  «.  Franklin  Mill  Oo.,  SO 

252;  Dntchera  Cotton  Han.  Oo.  v.  111.  161,  167. 

DaTO,14Johns.  (N.T.)238,246;  I.C.  '"A    party,"    says    Nevina,   J., 

7  Am.  Dec.  469;  Platte  Valley  Bank  V.  "must  come  into  court  in  bia  true 
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tod  ihov  that  fact,  hy  an  appropriate  plea,  it  ii  immaterial 
vbether  the  plaintiff  is  a  corporatioa  or  a  partnership,  or  aa 
udiTidnal,  bnt  his  petition  is  good  on  demurrer/  and  it  is  not 
lecessary  for  the  plaintiff  on  the  trial  to  introduce  any  evidence 
>f  its  existence  as  a  corporation;*  and  so  that,  od  the  other 
laud,  if  there  is  no  such  defendant,  it  is  not  necessary  for  any 
me  to  appear  at  all.  Again,  in  cases  where  the  plaintiff  is 
lescribed  by  a  name  which  is  ordinarily  given  to  a  corpora- 
ion,  many  of  the  decisions  bold  that  the  declaration  or  com- 
>laiat  is  sufficient  on  demurrer,  because  it  does  not  appear  on 
,he  face  of  it  that  the  plaintiff  is  net  a  corporation;*  and  tbe 
lame  rule  has  been  suggested  as  applicable  to  the  case  where 
>he  defendant  is  so  sued  even  in  an  action  ex  delicto;*  and  this 
conclusion  is  strengthened  in  those  jurisdictions  which  prac- 
;ice  under  the  modem  codes  of  procedure,  which  allow  the 
vant  of  capacity  of  the  plainti£f  to  sue  to  be  taken  advantage 
)f  by  demurrer,  when  it  appears  on  the  face  of  the  complaint, 
9ut  which  expressly  require  all  other  objections  to  parties  to 
)e  made  by  answer.*  And  finally  many  of  the  cases  lay  stress 
ipon  tbe  failure  of  tbe  defendant  to  raise  the  objection  by  tbe 
iroper  plea,  or  until  after  verdict;*  and  it  is  the  implication 
>[  all  the  cases  that  the  objection  must  be  made  in  limine  and 
>y  plea  in  abaternent,  or  otherwise  in  the  mode  pointed  out  by 

ind  proper  lutme.    It  be  fKtls  to  do  N.  Y.  410 ;  Mackenzie  t>.  School  Tms- 

lo,  the  delendant  may  interpoM  bit  tees,  72  Ind.  1S9. 

>lea  ia  abatement;  bat  U  he  pleads  *  Adaraa  Express  Co.  v.  Hill,  43 

A  the  actioD.beadmits  tbeplatatiff's  Ind.  ib7;  Gillett  v,  American  Btove 

ight  to  sue  in  the  name  aasumed."  &c.  Co.,  39  Gratt.  (Va.)  685. 

lennington  Iron  Co.  ».  Rutherford,  *  Union  Mut.  Ina.  Go.  •.  Osgood,  1 

,8  N.  J.  L.  105, 107 ;  i.  0.  36  Am.  Dec  Duer  (N.  Y,),  707. 

>2S.  *  Stanly  >.  Bicbmond  &c  R.  Co., 

>  Seymour  tr.  Thomas  Harrow  Co.,  89  N.  C.  331. 
II  Ala.  250;  «.  e.  I  South.  Rep.  45.  '  See,  for  instance,  N.  0,  Code  Oiv. 

Ml  of  tbe  decistons  above  cited  in  Froc.,  i  S5,  as  thus  interpreted  in 

bia  paragraph  either  state  in  terms,  titanlj  u.  Richmond  Aa.  R.  Co.,  89 

tr  necessarily  imply,  that  the  decla-  ^'.  C.  331. 

-ation  or  complunt,  in  each  of  tbe  *  Cribb  v.  Waycross  Lnmber  Co., 

ictions  aUted,  is  Kood  on  demnrrer.  62  Ga.  687;  i.  e.  6  S.  E.  Bep.  428; 

}ee also  Phceniz  Bank  «.  Donnell.  40  Eeouedy«.Cotton,2SBarb.(M.Y.}&9. 
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BtatQte,  aa  by  affidavit  in  Virginia;'  and  it  seems  that  this 
rale  applies  in  equity,  aa  well  as  at  lav;*  and  this  would  be 
theconclasion  in  the  code  State$,  where  there  is  one  code  of  pro* 
cedare  applicable  alike  to  cases  at  law  and  in  equity.  Under 
no  system  of  pleading  is  it  necessary  for  the  corporate  exist* 
ence  to  be  averred  and  where  the  snit  is  in  the  name  of  trutttea 
who  hold  the  legtU  tilU,' 

I  76S0.  Doctrine  that  It  la  Necessair  to  Allege  Corporate 
Eladstence.  —  On  the  contrary,  there  are  some  judicial  hold* 
ings,  mostly  it  seems,  rendered  in  deference  to  statutory  pro- 
visions, that  in  an  action  by*  or  against*  a  corporation,  it  is 
necessary  for  the  declaration,  complaint,  or  petition  to  allege 
that  it  is  a  corporation.  Some  of  these  decisions  proceed  upon 
a  distinction  between  the  case  where  a  corporation  is  created 
by  a  public  statute,  which  the  conrts  will  notice  judicially, 
and  the  case  where  it  is  created  by  a  private  charter,  which 
must  be  pleaded  and  proved,  —  holding  that  in  the  latter  case 
the  plaintiffs  must  aver  and  prove  that  they  are  a  body  corpo* 
rate,  duly  constituted  by  competent  authority,* — while  conced- 
ing that  the  rule  is  otherwise  where  the  act  of  incorporation 
la  a  public  statute  of  the  State  in  which  the  action  is  brought, 
of  which  the  court  can  take  judicial  notice.'    This  principle, 

'  GltlettB.  American  StoTO  Ac.  Co.,  Kemp,llHow.Pr.(N.T.)186;  Baok 

»  Gratt.  (V»,)  566 ;  ?o>t,  i  7678.  «.  Wlcfcbam,  16  How.  Pr.  (N.  Y.)  97. 

'  Thns,   in  •  bill  in  oquity  Sled  The  last  two  cases  ore  disapproved  in 

by  a  corporation,  an  averment   of  Kennedy  v.  CotUm,  2S  Barb.  (N.  Y.) 

the  corporate  existence  of  the  com-  C9.    And  see  Pbienix  Bank  *.  Don- 

plainsnts    is  nnneceeBary.    German  sell,  40  N,  Y.  410. 

Reformed  Church  •.  Von  Pnechel-  *  Middletown Bank*. Buss, 3 Conn, 

vtein,  27N.  J.  Eq.  30;  Frye  tr.  Bank  13S;  (.o.8Am.Dec.IS4;  B;ingtont>. 

of  Ulintw,  10  m.  S32,  385;  Central  MiBBiraippi  Ac  B.  Co.,  II  lova,  602; 

Mui.  Co.  *.  Bartahome,  8  Conn.  199.  People  •.  Central  Poc.  B.  Co.,  83  Cal. 

■  Wolf  *.  Goddard,  9  Watts  (Pa.),  393. 

644.  ■  Bank  •.  Simonton,  2  Tex.  631; 

*  Oroville  Ac.  R.   Co.  «.  Plumaa  Holloway  *.  Memphis  Ac  R.  Co.,  S3 

Co.,  37  Cal.  354,  360,  per  Rhodes,  J.j  Tex.  485;  •.  e.  76  Am.  Dec.  68;  Oen- 

Oentral  Man.  Co.  o.  Eartshome,  8  tral  Man.  Co.  v.  HartBhome,  3  Conn. 

Conn.  199;  Bank  tr.  Simonton,  2  Tex,  190. 

531;  Oonnecticnt  Bank  •.  Bmitb,  17  *  HoHowaj  v.  Memphis  Ac.  B.  Co., 

How.  Fr.  (H.  Y.)  487;  Johnson  v.  23Tex.«)5;  t.  e. 79 Am.  Dec  68. 
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it  has  been  held,  applies  vith  equal  force  in  a  case  where  the 
action  ia  brought  by  a  foreign  corporation^  and  where  it  is 
brought  hy  a  domeatic  corporation  created  by  a  private  statute;* 
since  ia  the  latter,  as  well  as  in  the  former  case,  the  act  under 
which  the  plaintiff  claims  to  exist  aa  a  corporation  cannot  be 
judicially  known  by  the  court.  Other  courts  repudiate  tbis 
distinction,  and  hold  that  it  is  not  necessary  to  plead  the 
charter  of  the  corporation,  although  it  is  a  public  or  a  private 
statute.*  One  case  takes  a  further  distinction  between  actions 
ex  delicto  and  actions  ex  contraeiu,  holding  that  in  an  action  ex 
delicto  against  a  defendant  impleaded  by  an  artificial  name, 
the  petition  should  allege  the  defendant  to  be  either  a  corpo* 
ration  or  a  partnership,  or  capacitated  to  he  sued  in  the  action, 
while  conceding  that  if  the  action  were  upon  a  contract,  and 
the  defendant  were  impleaded  hy  the  artificial  name  used 
therein,  that  would  be  sufficient.*  It  should  also  be  noted 
that  some  of  the  decisions  holding  that  it  is  necessary  to  aver 
in  a  complaint  that  the  plaiQti£f  is  a  corporation,  rest  upon 
the  language  of  positive  statutes,  such  as  recent  decisions  in 
New  York.*    Even  if  the  general  rule  of  procedure  stated  in 


>  Bank  v.  Simonton,  2  Tez.  631. 

*  Holloway  v.  Memphii  &c.  R,  Co., 
23  Tez.  465 ;  t.  e.  76  Am.  Dec  US. 

*  United  States  Bank  v.  Haskins, 
1  Johns.  CaB.  <N.  Y.)  132.  See  atso 
Grays  v.  Turnpike  Co.,  4  Rand.  (Va.) 
678;  Taylor*.  Bank,  6  Le^h  (Va.), 
471. 

*  Byington  «,  MiBBiBeippi  &c.  B. 
Co.,  11  lova,  602.  Compare  Harris 
Miin.  Co.  p.  Mareh,  49  Iowa,  11 ;  Fal- 
coner D.  Campbell,  2  McLean  (U.  S.), 
1B5 :  1.  c.  10  Meyer  Fed.  Dec,  f  13. 

*  Tliat  the  failure  to  allege  either 
that  the  plaintiH  or  the  defendant  is 
a  corporatioQ  is  ground  of  demurrer 
under  4  1776  of  the  New  fork  Code  of 
Civil  Procedure, — see  National  Tem- 
perance Boc  IT.  Andereon,  17  N.  Y. 
St.  Rep.  389;  «.  e.  2  N.  Y.  Snpp.  49; 
Oeaterreicher  «.  Sporting  Times  Pnb. 

6078 


Co.,5N.Y.Btipp.2;  Schillineer Fire- 
proof Cement  &  Asphalt  Co.  v.  Amott, 
14  N.  Y.  Supp.  266 ;  pofl,  f  7667.  In 
an  action  for  ft  ptnalty  given  by  a 
statute  against  "  the  eeveral  railroad 
companies  in  this  State,"  for  Iran*- 
jiDrlinj7  itava  from  place  to  place 
without  the  permission  of  their  mas- 
ters, it  was  held,  in  Missouri,  that 
it  is  necessary  for  the  plaintiff  to  aver 
in  his  complaint  that  the  defendant 
is  a  railroad  company  in  this  State; 
that,  witbont  this  averment,  the  peti- 
tion showed  no  cause  of  action  which 
would  support  a  Judgment;  and  that 
a  judgment  rendered  upon  snch  a 
petition  would  be  reversed  and  the 
canse  remanded  with  leave  to  the 
plaintiff  to  amend.  Wellon  v.  Pacific 
B.  Co.,  34  Ho.  368,  361.  The  eonrt 
proceeded  npon  the  ground  that  U 
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the  preceding  section  is  admitted,  yet  on  aoand  principleB 
an  exception  to  it  must  be  admitted  in  tbe  case  where  a  party 
is  suing  by  an  artificial  name  to  enforce  a  right  which,  from  its 
naiv/re,  can  only  be  posaetaed  by  a  corporation,  in  which  case  it 
must  allege  and  prove  that  it  is  a  corporation;  because  such 
allegation  and  proof  are  necessary  —  not  to  its  right  of  action 
generally,  but  to  its  right  or  title  to  maintain  tbe  particular 
action.^ 

g  7060.  HecessaTT  when  Soln?  for  Bights  Which  can  only 
Inhere  In  a  Corporation,  —  Where  the  existence  of  tbe  plain- 
tiff as  a  corporation  is  a  condition  precedent  to  its  right  of  recov- 
ery upon  the  merita,  then  the  burden  is  upon  it  both  to  allege 
in  due  form  and  to  prove  its  corporate  existence,  —  as  where 
it  sues  to  recover  property  of  a  previously  existing  company, 
aud  its  own  charter  requires  it  to  purchase  such  property  as 
a  condition  precedent  to  becoming  organized  as  a  body  cor- 
porate. Here,  as  no  recovery  can  be  had  without  the  fulfill 
ment  of  the  condition,  that  is  to  say,  without  organizing  as  a 
corporation,  the  fact  of  its  having  so  organized  must  be 
alleged  by  it  and  proved.*  So,  where  there  is  a  statute  giv- 
ing, as  a  substitute  to  a  discovery  in  equity,  the  right  to  ex- 
amine the  officers  of  the  opposite  party,  to  a  suit  where  the 
opposite  party  is  a  corporation,'  then,  in  order  to  entitle  the 
other  party  to  file  interrogatoriea  thereunder,  he  must  prove 
that  the  opposite  party  is  in  tact  a  corporation.* 

waa  not  ft  qnefltion  of  the  capacity  of  cange  It  was  a  fact  koown  to  all  the 

tbedefendanttobesDed,  but  whether  inhabitante  of  the  State;  andbesideB, 

it  beloi^ed  to  the  class  embraced  there  was  doubtless  do  other  corpora- 

wHhin  and  exposed  to  the  penalties  tion  is  the  world  known  by  tbe  same 

ol  the  statute.    The  weakness,  if  not  name,  and  certainly  not  in  the  State 

the  nonsense,  of  the  decision  lay  in  of  Missouri. 

the  fact  that  the  "Pacific  Railroad"  >  Frye  v.  Bank  ot  niinois,  10  IlL 

was  a  corporation  created  by  public  $82,  836,  per  Trumbull,  J. 

law,  of  which  the  courts  of  Missouri  ■  Ante,  i  611;  Wheadon  v.  Peoria 

were  bound  to  take  judicial  notice;  Ac.  K.  Co.,  43  III.  494. 

that  it  was  a  great  public  corporation,  '  Mass.  Gen.  Stat.,  ch.  120,  f  60. 

operating  a  railroad  within  the  State  *  Gott  «.  Adams  Express  Co.,  100 

of  Missouri,  <d  which  fact  the  court  Moss.  320. 

was  bonnd  farther  to  take  notice,  be- 
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g  7661.  What  ATenuenfai  of  OoiTorate  ExUtcmce  Safflelent. 

In  an  action  by'or  againat'  a  corporation,  it  is  in  general  not 
necessary  for  the  plaintiff  to  do  more  than  to  allege  the  fact 
that  the  plaintiff  or  the  defendant,  as  the  case  may  be,  ii  a 
corporation,  created  under  laws  of  a  State  or  country  named. 
The  plaintiff  need  not  go  further  and  set  forth  the  charter, 
whether  it  be  a  public  or  private  statute,'  nor  state  whether 
the  corporation  has  been  created  by  a  public  or  private  act 
of  the  legislature,*  nor  give  the  names  of  the  individuals  com- 
posing it,*  nor  how  tbay  came  to  be  a  corporation/  nor  the  man- 
ner in  which  the  corporation  was  organized/  nor  aver  the 


'  Bulk  <rf  United  SUtess-HaBkiiu, 
1  Jobna.  Cat.  (N.  T.)  132;  BtodiUrd 
v.  Onoadag»Anii.  Ooiif.,12Barb.  (N. 
v.]  57S;  Chillicothe  Bavinga  Abbo.  «. 
Rnegger,  U  Mo.  216;  Cheraw  &c  B. 
Co.  V.  White,  14  a.  0.  Gl ;  Oheraw  Ac. 
R.  Co.*.  G&riand,  14  S.  C.  63;  Little 
V.  Virginia  4c.  Water  Co.,  9  Kev.  317 ; 
Paine  «.  Lake  Erie  Ac.  R.  Co.,  31  Ind. 
883 ;  Oamden  &c  B,  &c.  Co.  r.  Benier, 
4  Barb.  {N.  Y.)  IW ;  Spangler  v.  Indi- 
ana &c  E.  Co.,  21  111.  270 ;  Wilson  « 
firra^e  Ac  Co.,  &6  Oa.  G72 ;  Smith  v. 
Weed  Sewing  Mach.  Co.,  28  Ohio  St. 
662;  Waeher  v.  Alleneville  &c.  Tarnp. 
Co.,  81  Ind.  78 ;  South  Yuba  Water  Ac 
Co.  tr.  Roea,  BO  Cal.  833;  i.  e.  22  Fac 
Rep.222;  Sun  Ac  InB.Ca.«.Dwight, 
1  HUt.  {N.  Y.)  60. 

*  Dodge  e.  Minnesota  Ac.  Roofing 
Co.,  14  Minn.  49;  Hart  v.  Baltimore 
Ac.  R.  Co.,  6  W.  Va.  336;  Sun  Ac 
Ins.  Co.  V.  Bwight,  1  HiJt.  (N.  Y.)  60^ 
Minter  «.  Union  Fac.  R.  Co.,  S  Utah, 
eOO;  *.  e.  24  Pac  Rep.  911. 

*  Paine  s.  Lake  Erie  Ac  R.  Co.,  31 
Ind.  2S3 ;  Bank  «.  Haakins,  1  Jobna. 
Cas.  (N.  Y.)  132;  Graya  •.  Tumoikw 
Co.,  4  Band.  (Va.)  678;  Smitli  «. 
Weed  Sewing  Mach.  Co.,  28  Obio  St. 
GS2  (f<»eign  ccvporation);  Sun  Ac 
In8.Co.o.Dwif!bt,l  HUt.  (N.  Y.)60j 
Dodge  t>.  Minntwota  Ac  Roofing  Oo., 
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14  Minn.  49,  Contra,  that  pUinUlI 
muBt  set  forth  flucb  parta  of  its  acts  ol 
incorporation  as  are  neoeBsaiy  to  show 
that  it  is  a  corporation  and  baa  power 
to  sue:  Central  Man.  Co.  «.  Barte- 
bome,  S  Conn.  109. 

*  Bank  of  United  StatM  v.HaaUna, 

1  Johns.  Cas.  (N.  Y.J  132. 

»  Ibid. 

*  Giajra  «,  Turnpike  Co.,  4  Rand. 
tVa.)  678;  Bank  of  Utica  t.  Snmlley, 

2  Cow.  CN.  Y.)770;  ».c.  14  Am.  Dec 
626;  Stoddardv.  Onondaga  Ann.CMif., 
12  Barb.  (N.  Y.)  673. 

^  Selma  Ac.  R.  Co.  •.  Tipton,  6 
Ala.  767;  t.  e.  39  Am.  Dec  344;  In* 
atone  *.  Frankfort  Bridge  Co.,  2  Bibb 
(Ky.),  678;  «.  e.  6  Am.  Dec  838: 
Wilson  V.  Spragne  Ac  Co.,  65  Ga. 
872 ;  Wuber  v.  All«nsville  Ac.  Tump. 
Co.,  81  lod.  7S;  Hart  c  Baltimore 
Ac.  B.  Co.,6  W.Va.S3d.  Theeama 
rule  has  been  applied  nnder  the 
commoD-law  ayatemof  pleading  in  an 
aetioti  €x  oordraetu  againet  the  direct- 
on  of  an  alleged  corporation,  —  tb« 
court  taking  tlie  view,  that  the  aver- 
ment of  the  existence  of  the  ctwpwa* 
tioa  need  not  be  mads  in  positive 
language,  but  may  be  made  by  wayof 
reciiol;  nor  w  fwmal  ■•  to  let  out  how 
the  corporation  came  into  existence, 
—renting  the  varionaatepa  neceesarj 
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performance  of  statutory  conditions  precedent*  But  eyery- 
thing  beyond  the  general  fact  of  incorporation,  alleged  in 
the  declaration,  necesaary  to  maintain  the  action,  is  matter  of 


to  maks  It  a  corporation;  bat  n^ 
gesting  that  the  mle  is  otherviae,  At 
least  oa  apetdal  demmrer,  when  the 
action  is  founded  on  tort :  Falconer  e. 
GampbeU,  2  McLean  (U.  B.),  196 ;  i 


it  Is  not  for  that  reaflon  demnTT»> 
ble;  it  is  a  de/en**  to  bt  tpecJoOy 
pkaded  in  the  anawer.  Am  a  detense, 
it  ia  onlj  matter  in  abatement  of  the 
action,  and  if  not  apeciallj  pleaded 


10  Myer  Fed.  Dec,  4  14.    Thii  ia  in     it  ie    deemed  to  have  been  waived. 


confonnitf  with  the  doctrine  of  an  old 
eaae  to  the  sflect  that  where  the  fact 
of  incorporation  la  pUadtd  at  aa  in^ 
ducemml  to  something  elee,  for  in- 
stance, OB  a  means  of  alleging  seizin 
in  the  defendants.  It  ia  not  necessarf 
to  set  forth  how  thejr  became  incor- 
porated. Manbf  *.  Long,  8  Lev.  107. 
The  mle  is  the  same  where  the  due 
crganixation  d  a  corporation 


South  Yaba  Water  dec.  Oo.  v.  Bosa, 
SO  Oal.  333;  ■■  e.  22  Pac.  Rep.  222; 
Philli|»  V.  Goldtree,  74  Cal.  161 ;  t.  c 
IS  Pac  Bep.  313 ;  Southern  Ac  B.  Co. 
V.  Pnrcell,  77  Cal.  69;  i.  c  18  Pac 
Rep.  886;  Ontario  State  Bank  v.  Tib- 
bits,  60  Cal.  68;  t.  c  22  Pac.  Rep.  66; 
8weene7 v.  SUnford, 67  Cal.  635 ;  i.e. 
S  Fftc  Rep.  444.  Horeorsr  a  pUa  *n 
abatement  setting  up  this  matter  is 


foundation  of  the  plaintiff's  action,  u  ttrietiy  conitnied,    Ontario  State  Bank 

where  two  partiee  agree  to  organise  a  i,.  Tibbits,  80  Cal.  68 ;  a.  o.  22  Pac 

corporaUon,oombining  their  buBineas  Bep,  66.    See  Larco  v.  Clements,  86 

"""  "— ebywhichoneotthem  Cal.132;  Thompson  e.  Lyon,  14  Oal. 


is  to  receive  certain  guaranteed  divi* 
dends,  and  his  action  la  to  recover 
those  dividenda.  Hera  it  Is  enough 
tar  him  to  allege  that  the  corporation 
was  duly  organized,  without  alleging 
thedetaila  of  ita  organization.  Loril- 
lard  V.  Clyde,  86  N.  Y.  384. 

»  Cheraw  4c  E.  Co.  ».  White,  14 
S.  C.  51;  Cheraw  Ac  B.  Oo.  v.  Gaiv 
land,  14  S.  C. 
Ac  Co.  e.  Bosa,  SO  Oal. 
Pac  Bep.  223.  A  statute  of  Califoi^ 
nia  provides  that  no  corporation  now 
ia  existence,  or  bereaftor  formed, 
than  Maintain  or  i^end  any  aetton  in 
rdation  U>  it*  property  until  it  haifiied 
a  etrtifled  copy  of  iti  artieUM  of 


39,  42;  Tooma  v.  Bandall,  3  Oal.  438, 
440.  An  answer  setting  up  "that 
plaintiff  has  not,  and  at  the  com- 
mencement of  this  action  had  not, 
legal  capacity  to  sue ;  that  plaintifl 
never  was  a  corporation  duly  or  other- 
wise organized  under  the  laws  of  this 
State,  nor  a  copartnership,  ncn*  an  In- 
dividual," states  a  mere  conclusion 
^^,  'I"?*  ^*  ~  ^^  '"^  "^'^  ^°^  ^"^  properly  plead 
thia  defense  so  as  to  admit  evidence 
of  it.  OnUrio  State  Bank  c.  Tibbits, 
80  Oal.  68;  t.  c  23  Pac  Bep.  66. 
From  the  foregoing  It  tollowa  that  a 
complaint  which  does  not  show  that 
thspl^ntiS  has  complied  with  thia 
law,  neverthleas,  it  otherwise  good, 


poraUm  vith  tht  elert  of  the  county  etates  a  cause  of  action.    Phillips  v. 

in  which  such  property  ia  situated.  Goldtree,  74  Cal.  151;   t.  e.  13  Pac. 

Civ.  Code  Oal.,  S  299.    The  conatruo-  Rep,  318.    It  is  also  held  that  the  ex- 

tion  «rf  this  aUtute  la  thst  where  the  preesion  in  the  above  statute,  "every 

compUlntcontainsnoaTsrmentnpon  corporation  now  in  existence,"  was 

tbs  anbject,  whether  the  plaintiff  has  intended  to  embrace  only  corpora- 

eomplied  with  thia  provision  or  not,  tioua  lormed  in  the  State  of  Oalifor- 
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ivideace  upoQ  the  trial.'  Uader  the  foregoing  priaciples,  in 
in  action  by  a  corporation,  an  averuient  that  the  plaintiff  waa 
i  corporation  "  duly  incorporated  under  and  by  virtue  of  an 
,ot  of  the  General  Assembly  of  the  State  of  Missouri,  entitled," 
tc,  is  the  usual  way  of  making  the  averment  of  the  corporate 
xistence  of  the  plaintiff,  and  is  suSicieat.* 

§  7662.  Wbetber  NeceKsaiT  to  Repeat  Avennent  of  Cor- 
•orate  Existence  In  Successive  CouDts.  —  Where  the  decla- 
ation,  petition,  or  complaint  contains  several  counts,  each 
tating  a  separate  cause  of  action,  then,  according  to  the  rule 
D  some  jurisdictions,  il  proper  averments  be  made  in  the 


ia,  whether  formed  onder  the  pro- 
iaioQao(theCivilOodeo(  that  State, 
r  under  the  proTisiona  of  Btatutee 
siBting  in  that  Btate  prior  to  the 
ivil  Code ;  and  that  it  has  no  appli- 
ition  to  foreign  corporatiouB.  South 
'uba  Water  &c.  Go.  «.  Rosa,  60  Ool. 
S3;  ».  e.  22  Pac.  Rep.  222.  The 
[leory  has  been  put  forward  that 
rhere  a  corporation  bringa  an  action, 
:  it  baa  been  created  by  an  act  of  the 
sgialature  which  Tt(fmTti  certain  act* 
>  be  done  before  it  can  be  considered 
»  et$e,  it  must  allege  and  prove  that 
uch  acta  have  been  done,  in  order  to 
atsblish  ita  corporate  exiatence;  but 
hat  when  a  corporation  is  deelartd 
aeh  by  iu  act  of  incorporation,  wilh- 
ut  the  doing  of  any  further  act  to 
lake  it  such,  the  existence  of  the 
harter  need  not  be  alleged.  6t.  Paul 
Uvision  «.  Brown,  9  Minn.  167.  But 
hia  is  not  the  law.  The  true  theory 
I  that  of  the  text,  that  it  ia  not  neo 
gaary  to  do  more  in  an;  caae  than  to 
liege  that  the  plaintiS  ia  a  corpora- 

*  Stoddard  e.  Onondaga  Ana. 
lonf.,  12  Barb.  <N.  Y.)  673. 

*  Chillicotlii:  Savings  Abbo.  •. 
tuegger,  60  Mo.  218;  Dodge  v.  Min- 
leaota  die  Roofing  Co.,  14  Minn.  4S. 

6082 


As  to  the  averment  of  corporate  ex- 
iatence  und«r  tht  Code  of  Nev  York, 
prior  to  the  ettUute  of  1880  (N.  Y.  Code 
Gir.  Froc.,  i  1776),  see  Sonoma  Val- 
ley Wine  Ac.  Go.  s.  Heyman,  11  Week. 
Dig.  :N.  Y.)  327 ;  Canandarqna  Acad- 
emy v.  McEechnie,  19  Hun  (N.  Y.), 
62;  Howe  Machine  Go.  *.  Bobinson, 
7  Daly  (N.  Y.),  899;  Roberto  t>.  Na- 
tional Ice  Co.,  e  Daly  (N.  Y.},  426. 
Among  the  more  or  lesa  contradic- 
tory and  confusing  dedidons  eoiutru- 
ing  thie  Uatute  are :  Second  Nat.  Bank 
».  Wells,  53  How.  Pr,  (N.  Y.)W2; 
Irving  Bank  tr.  Corbett.  10  Abb.  N. 
Gas.  (N.  Y.)  66;  Adams  •.  Lamaon 
Consolidated  Store  Service  Go.,  35  H. 
Y.  St.  Rep.  518;  e.  e.  IS  N.  Y.  Snpp. 
118;  Oeaterreicher  v.  Sporting  Timea 
Fab.  Go.,6  N.  Y.  Supp.2;  National 
Temperance  Soc  v.  Anderson,  17 
H.  Y.  St.  Bap.  389 ;  ».  e.  2  N.  Y.  Supp. 
49;  Gilpin  v.  Baltimore  Ac.  R.  Co., 
17  N.  Y.  Sopp.  520;  First  Nat.  Bank 
V.  Doying,  IS  Daly  (N.  Y.),  609;  ».  c. 
II  N.  Y.  Civ.  Proc  61;  Farmers' 
Ac.  Nat  Bank  •.  R<«ers,  15  N.  Y. 
av.  Proc  260;  •.  c  1  H,  Y.  Snpp. 
757;  Columbia  Bank  v.  Jackson,  4 
N.  Y.  Bnpp.  433 ;  American  Baptist 
Home  Mission  Soc.  «.  Foote,  52  Hun 
(H.  Y.),  807j  ».  c.  5  N.  Y.  Supp.  236. 
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QUBSTIONB  07  CORPORATB  BZIBTBNCB.    [6  Thoinp.  Coip.  §  7661, 

first  count  of  the  petition,  showing  the  corporate  existence 
and  powers  of  parties  to  the  action,  they  need  not  he  repeated 
in  sabsequent  counts;*  while  in  other  jurisdictions  the  aver- 
ment must  be  repeated  in  each  count.* 

g  7603;  Declaring    affalnst    a    Corporation    Wblch    has 

Changed  Its  If ame.  —  A  change  of  name  by  a  corporation 
does  not  change  its  character,  or  abrogate  its  contracts;*  and 
an  action  against  a  corporation  by  a  former  name  cannot  be 
defeated  by  abowiag  tliat  it  has  changed  its  name  without 
any  change  of  membership.*  Where,  since  the  making  of  the 
contract,  or  the  happening  of  the  event  which  gives  the  right 
of  action,  the  corporation  liable  to  the  action  has  changed  its 
name,  the  plaintiff  proceeds  against  it  »»  its  true  name,  and 
simply  declares  that  the  defendant  by  the  name  of — here 
inserting  its  old  name  —  made  the  contract  sued  on,  or  did 
the  act  complained  of;  and  it  is  not  necessary  to  explain  how 
its  name  came  to  be  changed,  because  tbe  question  can  only 
arise  on  a  defensive  pleading.* 

§  7604.  Question  •f  Corporate  Existence  moat  be  Raised 
by  I>efendant.  —  Under  all  theories  of  pleading,  whether  the 
declaration  or  complaint  sets  out  that  the  plaintiff  Is  a  corpo- 
ration or  not,  the  question  will  never  be  noticed  unless  it  is 
distinctly  raised  by  the  defendant  by  some  defensive  plead- 
ing;* and  therefore  the  capacity  of  the  plaintiff  to  sue,  in  the 

*  Aoll  SaTiugs  Bank  v.  Lexington,  corporation,  if  the  pleader  describes 
74  Ho.  104;  Wen  «.  Eureka  Imp.  the  corporation  bjr  one  name  and  re- 
Co.,  40  Uinn.  894;  1.  e.  42  N.  W.  cites  that  after  a  period  named  it  was 
Bep.  87.  known  by  another  name,  it  ie  incum- 

*  People  V.  Central  Ac.  Co.,  83  CaL  bent  npon  him  to  show  tn  vhat  num- 
803;  t.  0.2s  Fac.  Rep.  303.  ner   the   name  of    the   corporation 

*  Ante,  i  289.  becamd  changed.    Adne^  t>.  Vernon, 

*  Welfley  v.  Shenandoah  Iron  4c.  3  Lev.  243. 

Co.,  SS  Va.  768;  1.  e.  3  B.  E.  Bep.  *  Young  Hen'B  Obrlatian  Aaao.  «. 

S76;  Dean  •.  La  Hotto  Lead  Co.,  50  I>abach,  82  Mo.  475.    To  the  same 

Ho.  623.  effect  ia  Bulkle;  r.  Big  Huddy  Iron 

■  Jntt,  i  7Gfl7.     Contrary  to  the  Co.,  77  Mo.  106;  Ontario  State  Bank 

text  ia  an  old  case  to  the  effect  that  v.  Tibbitfl,  80  Cal.  68;  t.  o.  28  Fac. 

where  in  an  action  it  becomea  neces-  Bep.  66 ;  Rembert  v.  Railway  Co.,  SI 

wcr  to  pleftd  «n  anthOTity  under  a  S.C.309;  t.  c.  9  8.E.Bep.9e8;Boath 
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ft  Thomp.  Corp.  g  7665.]    actions  bt  and  asainst. 

tshsracter  assamed  by  it,  is  always  admitted  by  a  defatiU}  It 
alao  follows  that  if  it  is  not  appropriately  raised  by  the  defend- 
ant,  the  existence  of  the  plaintiff  as  a  corporation  will  be  pre- 
lUTtied  after  verdict,  whether  the  plaintiff's  afifirmative  pleading 
states  that  it  is  a  corporation  or  not.* 

g  7660.  Plea  to  the  Merits  Admits  Corporate  Existence.  •— 

Whether  the  corporation  is  the  plaintiff  or  the  defendant  in 
the  action,  if  its  existence  is  alleged  in  the  declaration,  com. 
plaint,  or  petition,  a  plea  to  the  merits  of  the  action  operates  as 
an  admisiion  that  it  la  a  corporation.  Tbns,  although  there 
are  some  early  and  overrvied  deci$ion$  to  f  A«  cotUrary,  *  if  the 
action  is  brought  by  u  plaintiff,  alleging  itself  to  be  a  corpora. 


Yuba  Water  Ac.  Co.  v.  Ross,  SO  Ckl. 
833 ;  (.  e.  23  Fac.  Bep.  222 ;  Stanly  s, 
Richmond  Ac.  E.  Co.,  89  N.  C.  331; 
Exchange  Nat.  Bank  v.  Cappa,  32  Neb. 
242;  f.  c.  29  Am.  St.  Bep.  433;  49  N. 
W.  Bep.  233;  Palmetto  Lumber  Co. 
V.  Biatey,  25  8.  C.  309;  Southern  &c. 
£.  Oo.  tr.  Purcell,77  Cal.  69;  t.  c.  IS 
PacBep.886;  Imperial  Refining  Co. 
V.  Wyman,  38  Fed.  Rep.  674;  t.  e.  6 
Eail.ACorp.  L.  J.94;  SL.  B.A.603; 
Bailey  «.  Valley  Nat.  Bank,  127  111. 
332;  t.  e.  19  N.  E.  Bep.  695;  affirm- 
ing (.  e.  21  III.  App.  642;  Heron  v. 
Cole,  25  Neb.  6'J2:  National  life  Ins. 
Co.  V.  Robinson,  8  Neb.  462;  «.  e.  1 
N.  W.  Bep.  124;  iiliss  Code  Fl.,  2d 
Bd.,  i  408. 

'  Harris  v.  Huskli^nm  Man.  Co., 
*Blackf.(Ind.)267;  i.e.  20  Am.  Dec. 
S72;  Hubbard ii.CbappeI,14Ind.601; 
HeaatoQ  v.  Cincinnati  &c.  B.  Co.,  16 
[nd.  276;  t.  e.  79  Am.  Dec.  430;  Mc- 
[ntire  t.  Freaton,  5  Glim.  (111.)  48; 
I,  c.  48  Am.  Dec.  321 ;  Fhenix  Bank  v. 
Dnrtu,  14  Conn.  437 ;  i.  e.  30  Am.  Sec 
192. 

■  BriUsh  American  tiBnd  Co.  v. 
A,mes,  6  Met.  (Maea.)  391 ;  Girls'  In- 
Iwtrial  Home  o.  Fritchejr,  10  Mo. 
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App.  944,  360;  Williams  «.  Bank,  7 
Wend.  CN.  Y.)  639.  Compare  Wolf 
V.  Goddard,  9  Watu  (Fa.),  644,  554. 

'  Agnew  •.  Bank  of  Gettyflliui^,  2 
Har.  A  G.  (Md.)  478;  Jackaon  c. 
Plumbe,8John8.(N.Y.)S78;  Dutch- 
eaeCotUiiiMan.Co.  v.  Bavla,  14  Johns. 
(N,  Y.)238,2J5;  i.e.?  Am.  Dec.  459; 
Wood  t>.  JeSereon  County  Bank,  9 
Cow.  (N.  Y.)  194,  205;  Bank  of  An- 
bnrn  v.  Weed,  19  Johns.  (N.  Y.)  800, 
303;  VernoD  Society  «.  Hills,  6 
Cow.  CN.  Y.)  23,  25;  i.  c.  18  Am. 
Dec.  429;  United  States  Bant  v. 
Stearna,  IB  Wend.  (N.  Y.)  314; 
Bank  of  Vtica  r.  Smaliey,  2  Cow. 
(N.  Y.)  770,  778;  t.  c.  14  Am.  Dec. 
526;  Bill  «.  Fourth  Great  Weatern 
Turnp.  Co.,  14  Johns.  (N.  Y.)  416; 
Fire  Department  «.  Kip,  10  Wend. 
(N.  Y.)  266;  Buncombe  Tamp.  Co. 
V.  M'Cargon,  1  Dev.  A  B.  (N.  C.) 
306;  Hotloway  •.  Memphis  Ac  R. 
Co.,  23  Tes.  466;  i.  e.  76  Am.  I>ec. 
68;  LucaBtP.Bank,2St«w.  (Ala.)147; 
Tar  River  Nav.  Oo.  *.  Keal,  3  Hawka 
(N.  O,  620;  Bank  of  Michigan  v. 
Williams,  6  Wend.  (N.  T.)  478;  •.  c. 
affirmed,  7  Wend.  (M.  Y.)  638;  W^ 
land  Canal  Co.  t>.  Hathaway,  8  Wend. 
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qtiESTioNB  OF  OORPOBATB  BZisTENCE.    [6  Thomp.  Corp.  g  7665. 

tion,  a  plea  of  the  genereU  t««v«  at  common  law  admits  the 
corporate  existence  of  the  plaiotifT,  and  its  right  to  sue  in 
the  character  which  it  has  assumed;*  and  the  same  effect  ia 
ascribed  to  the  general  denial  under  the  codes  and  practice 


(N.  T.)  480;  t.  e.  24  Am.  Dec  61; 
KoM  «.  OoDoeooheaque  Bank,  B  Band. 
(Vb.)  S28;  t.  e.  10  Am.  Dec.  7K; 
Gray«  v.  Turnpike  Co.,  4  Rand.  tVa.) 
578;  Jackson  t>.  Bank,  B  Leigh  (Va.), 
S40;  OannichTCl  «.  Trueteee,  S  Hov. 
(Uia.)  84;  Taylor  «.  Bank,  6  Leigh 
( V&.),  4n ;  BargniTe  «.  Bank,  Breese 
(Dl.),  1X2;  Jonea  «.  Bank,  Breese 
(m.),  134;  Sodety  «.  Yoang,  3 
H,  H.  810;  Etomen'  Ac.  Bank  «. 
Trar  01t7  Bank,  1  Dougl.  (Uich.) 
467;  Lewie  v.  Bank  of  Eentnoky,  13 
Ohit^  133;  f.  0.  40  Am.  Dec.  469; 
■BmiUi  «.  Adrian,  1  Hlch.  4S6.  The 
rule  in  England  Mema  to  be  aa  htii 
in  these  earlier  Amerioan  caaea:  1 
Kyd  on  Corp.  29S;  Norria  «.  Btape, 
Hob.  310  b;  Dutch  West  India  Go.  •. 
Van  Hoees,  2  Ld.  Raym.  U36.  Thia 
mle  ia  faence  frequently  spoken  of  in 
the  American  lav  books  m  the ' '  rule 
of  the  oomttum  law."  Bee,  for  exam- 
ple, OwtraL  lAnd  Oo.  •.  Oalhonn,  16 
W.  Va.  381 ;  and  Bmith  «.  Adrian,  1 
Hiclt.  4B6;  and  compare  £tna  Ina. 
Co.  •.  Wirea,  28  Vt.  93. 

■  Aldenn»n  «.  Finlay,  10  Ark.  423 ; 
«.  e.  52  Am.  Dec  344 ;  Yeaton  «.  Lynn, 
ft  Pet.  iV.  8.)  334,  331;  Miaeieeippi 
Ac.  B.  Co.  «.  Oraoi,  20  Ark.  443; 
Phenix  Bank  «.  Cnrtis,  14  Oonn.  437 ; 
a. e. 36 Am. Dec. 493;  Bailsback e. Lib- 
erty Ac.  Tamp.  Co.,SInd.  666;  Jonea 
«.  Cincinnati  Type  Foundry  Co.,  14 
Ind.  88 ;  Haidy  v.  Henyweather,  1 1 
Ind.  aOS;  Bobbaid  *.  Ohappel,  14 
Ind.  601;  Harrison  *.  Mutinarilke 
Ac.  B.  Co.,  16  Ind.  G05;  i.  e.  79  Am. 
Deo.  447;  Carpenter  s.  Meccantile 
TtMifc,  17  lad.  268;  BoHtd  of  Com- 
t.  iinght,   IS    Ind.  03; 


Penobscot  Boom  Corp.  v.  LamBon,  16 
He.  224 ;  t.  c  33  Am.  Dec.  666 ;  Savage 
Man.  Co.  v.  Armstrong,  17 He.  S4;  he. 
35  Am.  Dec  227;  Pntnam  Free  School 
v.  Fisher,  30  Me.  623;  Boxbury  v. 
HoBton,  37Me.  42;  People *.  Ravene- 
wood  Ac  Tanip.  A  Bridge  Co.,  90 
Barb.  (N.  T.)  618;  Orono  v.  Wedge- 
wood,  44  He.  49;  1.0.69  Am.  Dec.  81; 
Rbeem  •.  Nangatuck  Wheel  Co.,  S3 
Fit.  SL  866;  Bank  of  tlie  Hetropolis 
«.  Orme,  SGill  (Hd.),443;  Uonumoi 
Great  Beach  «.  Rogers,  1  Mass.  16S ; 
Concord  «.  Mclntire,  6  M.  H.  627; 
WhittingtoQ  v.  Eormen'  Bank,  6  Har. 
A  J.  (Hd.)  489;  Taylor  «.  Bank  of 
IlliDolB,  7  T.  B.  Hon.  (Ky.)  676,  684; 
Hethodist  Episcopal  Church  •,  Wood, 
6  Ohio,  283,  286 ;  Price  «.  Grand  Rap- 
ids Ac.  R.  Co.,  18  Ind.  137;  liberian 
Exodna  Jointstock  S.  8.  Oo.  •.  Rodg- 
ers,  81  S.  C.  27;  Union  Cement  Co. 
«.  Noble,  15  Fed.  Rep.  602;  Dental 
Vulcanite  Co.  «.  Wetherbee,  3  Cliff. 
(U.  B.)  666;  Bank  of  Genesee  •. 
Patchin  Bank,  18  N.  V.  309;  Lake 
Supwiof  Bldg.  Oo.  e.  Thompson,  32 
Hidi.  293  (undw  a  statute) ;  Swift  A 
Oc  V.  Crawlord,  84  Neb.  460 ;  i.  c  61 
N.  W.  Rep.  1034;  Smith  v.  Adriaa,  1 
Mich.  496 ;  Commercial  Ina.  Ac  Co. «. 
3hmier,  S  8.  a  107;  Bailey  v.  Valley 
Nat.  Bank,  127  lU.  3S2 ;  t.  c  19  N.  £. 
Rep.  696;  Hart  v.  BaUimore  Ac  R. 
Co.,  6  W.  Va.  336;  Uc£ie)  «.  Real 
Estate  Bank,  4  Ark.  603;  Prince  tr. 
Commercial  Bank,  1  Alft.  241;  i.  c. 
34  Am.  Dae.  773.  Bat  aee  Car- 
micbael  «.  Trastees,  3  Hov.  (Hisa.) 
84;  Proprietors  Ac.  a.  Horton,  8  Hill 
<N.  T.),  601;  Wolf  ».  Goddard,  9 
Watta  (Pa.),  544;  Society  «.  Pawlet, 
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tomp.  Corp.  S  7665.]    actionb  bt  and  against. 

'  and  to  a  ipenal  plea  to  the  merits.'  It  is  sabstantially 
her  statemeot  of  this  rule  to  say  that,  in  an  action  by  a 
[ktiff  declaring  itself  to  bo  a  corporation,  the  question  of 
lorporate  existence  can  only  be  raised  by  a  plea  in  o&ate* 
(,  a  plea  of  nui  tiel  corporation,  or  other  pleading  designed 
use  that  question  distinctly,  and  that  a  plea  to  the  merila 
it  action,  in  any  form,  admits  the  capacity  of  the  plaintiff 
le  in  the  name  assumed.* 


:.  (U.  80  480;  School  IHstrict  •. 
deU,  S  N.  H.  197;  Chnati&n  Bo- 
e.  Macomber,  S  Met,  (Maea.) 
Zion  Cbnrch  «.  St.  Peter'i 
«b,  6  Watte  A  8.  (Pa.)  215. 
Rembert  «.  Bulway  Oompaar, 
.0.  309;  •.«.  9  8.E.  Bep.WS; 
i«tto  Lumber  Co.  *.  Bisley,  26  8. 
6;  Imperial  Befloing  Co.  «.  Wy- 
,SS  Fed.  Rep.  674;  ■.  e.eRaU.A 
.  L.  J.  94;  8  L.  R.  A.  508;  Her- 
,.  Cole,  26  Neb.  602;  $.e.  41  N. 
Lep.  766;  National  LUa  Ins.  Co. 
•binaon,  8  Neb.  462. 
Central  lADd  Co.  s.  Calboon,  18 
V%.  861;  BaUey  v.  VaUe;  Nat. 
■^  iXJ  111.  3S2;  «.  c.  19  N.  E.  Bep. 

DayloT  •.  Bank,  7  T.  B.  Hon. 
}  578,  5S4 ;  Putnam  Free  School 
Bher,  30  Me.  523;  Savage  Man. 
.  AnnatroDg,  17  Me.  34;  t.  e.  3S 
Dec  227;  First  Pariah  t.  Cole, 
Ilk.  (Maes.)  232,  246;  MoQumoi 
t  Beach  «.  Roffen,  1  Mass.  1G9; 
lebeck  Purchaae  «.  CaU,  1  Haas. 
184;  Methodist  Episcopal  Church 
ood,  6  Ohio,  283 ;  MlQisterial  Ac. 
1  V.  Eendrick,  12  Me.  381 ;  Pea- 
rt Boom  Corp. «.  Lamson,  16  Mo. 
I.  e.  83  Am.  Dec.  666 ;  Gilbert  v. 
Ricket  Bank,  6  Mass.  97 ;  Society 
iwlet,  4  PeL  (U.  8.)  480;  Oon- 
p.  Atlantic  Ins.  Co.,  1  Pet  (U. 
186;  Freeman  *.  Hachiag  Water 
Jo.,  88  Me.  843 ;  Penobscot  die.  R. 
.Dium,89Me.687;  Wbittiiigtoa 


V.  Farmers'  Bank,  6  Har.  ft  J.  (Md.) 
489;  Stone  «.  Congregational  Boc.,  14 
VL  86 ;  Bchool  Diet.  •.  Blaisdell,  6  N. 
H.  197 ;  Concord  r.  Mclntire,  6  N.  H. 
627;  Bank  «.  Allen,  11  Vt.  302;  Bos- 
ton Ac.  Foondry  «.  Bpooner,  6  Vt.  93 ; 
Heaaton  •.  Cincinnati  Ac.  B.  Co.,  19 
Ind.  276;  t.  e.  79  Am.  Dec.  430;  Hub- 
bard V.  Cbappel,  14  Ind.  601 ;  Oldtown 
Ac.  B.  Co.  V.  Vearie,  39  Me.  671 ;  Orono 
«.  Wedgewood,  44  Me.  49 ;  •.  &  60  Am. 
Dec  81;  Jonea  v.  Cincinnati  Type 
Foandrj',  14  Ind.  80;  Guaga  Iron  Co. 
».  Dawson,  4  Blackf,  (Ind.)  202;  Dun- 
ning V.  New  Albany  Ao.  E.  Co.,  2  Ind. 
437 ;  Bailsback  e.  Liberty  Ac  Tump. 
Co.,  2  Ind.  666;  Cicero  Ac.  Co.  «. 
Craighead,  28  Ind.  274;  Adams  Exp. 
Co.  V.  Hill,  48  Ind.  167;  Holntira  •. 
Preeton,  10  Dl.  46;  (.  c  48  Am.  Dec 
321 :  Phents  Bank  v.  Cuitia,  14  Conn. 
437;  f .  c.  36  Am.  Dec.  492 ;  Prince*. 
Commercial  Bank,  1  Ala.  241;  t.  c  34 
Am.  Dec  773 ;  Montgomery  ikc.  B.  Oo. 
IT.  EuTBt,  9  Aim.  613;  West  Winsted 
Ac.  Asm.  •.  Ford,  27  Conn.  282;  a.  c. 
71  Am.  Dec  66;  Litchfield  Bank  ■. 
Church,  29  Conn.  137 ;  Board  v.Br^ht, 
18  Ind.  93 ;  People's  Say.  Bank  e.  Col- 
lins, 27  Conn.  142;  Dental  Vulcanite 
Co.  •.  Wetberbee,  2  Cliff.  (U.  8.)  665 ; 
J.  e.  3  ^her,  87 ;  Bennington  Iron  Oo. 
T.  Rutherford,  IS  N.  J.  L.  105 ;  t.  e.  35 
Am.  Dec  628;  Butterfieid's  Overland 
IMapatch  Oc  a.  Wedeles,  1  N.  Mex. 
628;  Kenton FomaceRailioadAMan. 
Co.  V.  McAlpin,  6  Fed,  Bop.  7S7;  Na 
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g  7666.  How  Question  of  Corporate  XbdBtence  Raised  In 
Pleading.  —  It  hae  been  elsewhere  eaid,  iu  a  State  practicing 
nnder  a  code^  that  the  question  must  he  raised  by  demurrer  or 
aiuwar,  or  it  will  he  deemed  waived;  *  but  aa  a  demurrer  has  no 
larger  office  nnder  the  codes  than  a  special  demurrer  had  at 
common  law,  it  is  clear  that  it  cannot  be  raised  by  demurrer, 
unless  the  declaration,  complaint,  or  petition  affirmatively 
shows  that  the  party  described  is  not  a  corporation.*  At  com> 
mon  law,  and  nnder  some  of  the  modern  codes,  it  is  neces- 
sary, in  order  to  raise  the  question,  to  plead  in  abatement  that 
the  party  is  not  a  corporation.'  This  plea  in  abatement  is 
called,  in  the  language  of  common-law  pleading,  a  plea  of 
ntd  tiel  corporation;  and  this,  where  that  system  of  pleading 
prevails,  is  generally  the  plea  by  which  such  an  issue  is 
raised.*    Under  some  modem  statutes  it  can  only  be  raised  by 


tfanul  lifs  Ins.  Co.  *.  SobinBon,  8  Neb, 
462;  8chcx>lIHstrict«.Bragdon,28K. 
H.  607;  Beod  «.  Beaton  <fa;.  B.  Oo., 
4  How.  (HiM.)  257  (under  a  atatate). 

1  Yoong  Uen'a  Oluistuui  AModa- 
tion  •.  Dabach,  S2  Mo.  475,  480. 

■  Sooth  Tab*  Water  Ac.  Co.  •. 
Bom,  80  Ca].  833;  •.  e.  22  Fac.  B«p. 
28S;  Exchange  Nat.  Bank  v.  Oapp*, 
n  Heb.  SQ;  i.  e.  26  Am.  Bt.  Bep. 
4SS;  40  N.  W.  Bep.  223;  Orane  Broe. 
Han.  Co.  «.  Beed,  8  Utah,  506 ;  Stanl; 
«.  Bichmond  Ac.  B.  Co.,  89  N.  C.  331. 
Contra,  in  Uaaaachneetts,  prior  to  the 
Code  of  1861,  ch.  118:  Goodwin  Inva- 
lid Bedstaad  Go.  v.  Darling,  133  MaM. 
S6S;  citing  Hiingeriord  Nat.  Bank  9. 
Tan  Hortrand,10e  HaH.669 ;  Hoeler  V. 
Fott«r,  131  Mom.  89;  Hebron  Church 
Beacmis  *.  Smith,  121  Haas.  90,  note ; 
WiUiamaborg  Ac.  Ina.  Co.  ••  Froth- 
inghain,  122  Uao.  801.  It  has  been 
hold  in  UiMonii  that  where  the  in- 
corptaaAixax  ie  not  by  pnbUo  act,  and 
where  the  action  ia  not  npon  a  con- 
tract made  by  the  defendant  with  the 
plaintiS  in  the  name  by  which  it  anea, 
■0  M  to  niae  an  utopptl,  the  fact  of 


the  incorporation  of  the  pWntiS 
ahoold  be  averred,  and  if  a  general 
denial  ia  pleaded,  ahonld  be  proved. 
Girla'  Indnatrial  Home  t>.  Fritchey,  10 
Ho.  App.  344,  849.  80,  aa  elsewhere 
aeen  {.anU,  f  7666)  it  waa  the  early 
theory  In  teveral  American  jnrisdic- 
tiona,  and  notably  in  New  York,  that, 
widn-  a  gtneral  dtntol,  the  pl^ntitf 
BtuDg  aa  a  corporation  waa  leqniied 
to  prove  the  fact  ol  ita  incorporation ; 
Bank  of  Aabnm  v.  Weed,  19  Jolma. 
(N.  Y.)  300;  Willioma  v.  Bank,  7 
Wend.  fN.  Y.)  639. 

*  Ontario  Bute  Bank  v.  Tibbita, 
80Cal.  68;  j.e.  22Pac  Bep.  66;  Im- 
perial Befining  Co.  v.Wynian,  88  Fed. 
Rep.  674;  a.  0.  6  BaU,  &  Corp.  L.  J. 
H;  8L.B.  A.60S. 

'  Bailey  a.  Valley  Hat.  Bank,  127 
lU.  832;  t.  &  IB  N.  E.  Bep.  696;  af- 
flrmlng  «.  e.  21  HI.  App.  642;  Staf- 
ford «.  Bolton,  1  Boa.  A  Pnl.  40,  44; 
Hellot  t>.  Spatemaa,  1  Bannd.  339, 
note  2;  Gainea  v.  Bonk,  12  Ark.  769; 
Back  of  Anbnm  s.  Aikin,  18  Johns. 
(N.  Y.)  137; Hoereth ». FrankUnMill 
Co.,  80  HI.  161;  Ganga  Iron  Co.  *. 
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.  plea,  verified  by  a^davit,^  and  under  others  it  stands  admitted, 
.ulcss  the  plaintiS*,  witbin  a  specified  time  prior  to  the  filing 
f  his  answer,  makes  a  Bpeeial  demand  for  proof  of  the  fact.* 
I'rora  all  the  foregoing,  it  must  be  concluded  that  this  questiou 
aiiQot  be  raised  by  a  motion  in  arrest  of  judgment,  or  on  a 
'irit  of  error;  but  that  the  doctrine  of  aider  by  verdict  applies, 
,nd  that  the  court  will,  alter  a  Terdict  in  favor  of  the  plain- 
ifi^s  who  sue  as  a  corporation,  presume  that  it  was  proved  or 
.dmitted  at  the  trial  that  they  were  a  corporation,  capable  of 
uing  in  the  character  aasumed  by  them.*  Where  a  body  of 
lereons  affect  to  sue  in  chancery,  in  a  corporate  character,  if 
hey  have  no  such  title  to  this  character,  their  want  of  title 
oay,  according  to  the  English  chancery  practice,  be  $et  up  by 
lemurrer,  provided  the  objection  appear  on  the  face  of  the 
till;'  for  it  is  the  exclusive  power  of  the  government  to  Cre- 
te corporations  and  invest  them  with  the  power  of  suing  by 
heir  corporate  name.'  "It  is  the  absolute  duty  of  courts  of 
UBtice,"  said  Lord  Eldon,  "not  to  permit  persons  not  incor- 
lorated  to  affect  to  treat  themselves  as  a  corporation  upon  the 
ecord."*  But  at  common  law,  the  question  of  corporate  ex- 
atence  cannot  be  raised  by  demurrer.' 


)awson,  4  Blackf.  (Ind.)  202 ;  Harrii 
.  Mnakingtim  Han.  Co.,  4  Blackf. 
Ind.)  267;  1.  e.  29  Am.  Dec.  872; 
labbard  «.  Obappel,  14  Ind.  601; 
Icaatoa  v.  Cincinnati  &c.  B.  Co.,  16 
nd.  276;  •.c.  79  Am. Dae.  480;  Mm^ 
an  V.  Lawrenceburghlne.  Go.,3Ind. 
85;  Mclntire  «,  Freflton,  5  Oilm. 
111.)  48;  cc.  48  Am.  Dec.  321,  Fhe- 
lix  Banh  v.  Ourtia,  14  Oonn.  4S7 ;  t.  c 
6  Am.  Dec.  492;  Bailej  «>.  Valley 
Tat.  Bank,  127  111.  332;  i.  e.  19  N.  E. 
tep.  695,  In  one  juried iction,  where 
iractice  is  conducted  nnder  a  code  of 
irocedore,  it  the  plaintiff,  suing  in  a 
lame  vhlch  prt'ma  facie  imports  a 
orpcration,  ia  in  fact  not  aaanming 
o  act  as  a  corporation,  bnt  onlv  aa  s 
lartnership,  thia  fact  may  be  raised 
>y  answO'  alleging  vafU  of  partiei  in 


uifCTvK  to  tti*  BuiU  Hetston  •.  Cia- 
cinnaU  <fcc  K.  Co.,  16  Ind.  275;  i.  e. 
79Am.Dec.430,433.  SeealsoBrom 
«.  Killian,  11  Ind.  449. 

•  Port,  i  7668. 

■  Goodwin  Invalid  Bedstead  Go.  •. 
Darling,  133  Haas.  368;  Maaa.  StaL 
1881,  ch.  113. 

'  British  American  Land  Oo.  v. 
Amea,  6  Met.  (Maaa.)  391 ;  Williami 
».  Bank,  7  Wend.  (S.  Y.)  639. 

•  Lloyd  «.  Loaring,  6  Vea.  773. 

•  Story  Eq.  PI.,  ^  496,  497. 

•  Lloyd  V.  Loaring,  6  Ve«.  778,  777. 

•  Lighte  V.  Everett  Fire  Ina.  Co.,  6 
Boaw.  <N.Y.)  716;  Union  Mntual  Ina. 
Go.  p.  Oagood,  1  Doer  (N.  7.),  707. 
But  see  Bank  v.  Belteer,  13  How.  Pr. 
(N.  Y.)  270. 
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g  7667.  Statutorr  Bole  Is  New  York  B«aaitioir  Plea  iu 
Abatement  or  In  Bar.  — The  rale  of  the  early  deoieiona  in  Nev 
York  already  alluded  to,*  was  afterwards  ohangsd  by  a  statute  pro* 
Tidiog  that  "in  aaita  broagbt  by  a  corpomtioQ  created  by  or  under 
any  statute  of  this  State,  it  shall  not  be  necessary  to  prore,  on  the 
trial  of  the  cause,  the  existence  of  such  corporation,  unless  the  de- 
fendant shall  have  pleaded  in  abatement  or  in  bar,  that  the  plain- 
tiffs are  not  a  corporation."*  This  provision  was  not  afterwards 
affected  by  the  changes  in  pleading  made  by  the  New  York  Code  of 
Procedure;  hence,  under  an  answer  which  merely  denies  the  allega- 
ttODS  of  the  complaint,  in  which  the  plaintiff  is  described  as  a  cor- 
poration created  under  the  laws  of  this  State,  it  ia  not  necessary  to 
prove  that  the  plaintiff  waa  duly  incorporated.*  If  tbe  defendant 
desirM  to  litigate  this  question  he  must  still  plead  the  fact  expressly. 
This  enactment  has  no  application  to  an  action  of  ejectiaent,  where, 
by  the  New  York  statute,*  tbe  defendant  oaouot  plead  in  abatement 
or  in  bar  that  the  plaintiffs  are  not  a  corporation,  but  is  confined  to 
the  general  issue.  In  such  an  action  the  corporation  is  hound  to 
prove  its  existence  upon  tbe  general  issue  as  under  tbe  old  practice.* 
Nor  has  it  any  application  to  actiotu  brought  agamtt  allied  oorpo- 
ratitms.  Here  the  rule  of  pleading  is  said  to  be,  as  before  the  stat- 
ute, where  a  plea  of  nul  titl  c<frporation  waa  bad  oa  demurrer.* 

%  7668.  When  must  be  Raised  by  a  Denial  under  Oath. 

It  is  now  provided  by  statute  in  several  of  the  States  that  in 
actions  by  a  corporation,  proof  of  the  corporate  existence  is 
put  in  issue  by  answer  or  plea  verified  by  oaihJ    Under  such 

*  Anie,  f  7665.  aton  «.  Thingvalla  S.  S.  Oo.,  81  Han 
«  8  N.  Y.  Eev.  BUtS.,  p.  4SS,  4  S.     (».  Y.),9a;  Eaat  River  Electric  Light 

6«e  Bank  of  Genesee  •.  Fstcbin  Bank,  Co.  *.'  Clark,  IS  S.  Y.  Snpp.  463. 

13  N.  Y.  800 ;  Eaton  ».  Aspinirall,  19  •  2  M.  T.  Bev.  Stats.  836,  )  22. 

N.  Y.  lie,  121 ;  McFarlan  v.  Triton  *  Bontlibold    •.    Horton,    e    Hill 

Ins.  Co.,  4  Donio  (N.  Y.),  392 ;  Union  (K.  Y.),  601. 

Uutnal  InB.  Oo.  «.  ^igood,  1  Duer  *  Stoddard  v,  Onondaga  Ann,  Conf., 

<N,  Y.),  707;    Bank   *.  Belteer,  13  12  Barb.  (N.  Y.)  67S, 

How.  Pr,  (N,  Y.)  270.  '  The  antbor  does  not  unune  to 

*  Bank  of  Genesee  «.  Fatchin  itate  the  language  of  particular  stst- 
Bank,  tvpra;  Hethodiet  Episcopal  ntes,  but  merely  their  substance.  Bee 
Church  «,  Piekett,  10  N.  Y,  482.  See  Alabama  Acts  1688-89,  p.  67 ;  applied 
ako  Stone  «.  Weetem  T7nion  Transp.  in  Roeenberg  v.  Claflin  Co.,  95  Ala, 
Co.,  8SN.  Y.  240;  Concordia  Savings  249;  i,  e.  10  South.  Rep.  621;  N.  Y. 
4tcA8BO.t'.Read,e3N.Y.174;  Beng-  Code  Oiv.  Proc.,  1 1776;  Wis.  Code, 
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a  statnto  a  denial  upon  information  and  belief  is  not  sufficient.* 
Such  a  statute  applies  in  actions  brought  hj  foreign  corpora- 
tious.'  So  in  Indiana,  there  is  this  distinction,  —  that  whereas 
a  general  denial  unverified  by  oath,  will  not  pat  the  plaintiCF 
to  the  proof  of  its  corporate  existence,*  yet  the  contrary  will 
be  held  where  the  general  denial  is  verified  by  oath.* 

§  7600.  Question  Raised  liy  Plea  of  Knl  lid  Corpora- 
tioD. — In  juried  icti  one  where  the  common-law  system  of 
pleading  prevails,  it  has  been  a  controverted  question  whether 
the  plea  of  nu^  tiel  corporation  is  to  be  treated  as  a  plea  in 
abatement,  or  as  a  plea  in  bar  of  the  action.  The  general 
opinion  seems  to  be  that  it  is  a  plea  in  bar;*  though  some  of 
the  courts  take  the  view  that  a  plea  that  there  is  no  such  cor- 
poration in  existence  is  substantially  matter  of  abatement 
only,  and  cannot  be  relied  upon  in  bar  of  the  action.*  More- 
over, where  such  a  plea  is  regarded  as  a  plea  in  abatement,  it 
must,  under  most  systems  of  pleading,  precede  the  answer  to 
the  merits.'  There  was,  under  the  principles  of  common-law 
pleading,  another  distinction,  which  was  extremely  technical. 
It  was  that,  whereas,  under  the  general  issue,  the  plaintiff 
was  bound  to  prove,  iu  the  first  instance,  that  it  was  a  corpo- 

4  4109 ;  applied  in  Michigtm  Ini.  Bank  414 ;  Muah  •.  Astorik  Lodge,  27  IlL 

•.  Eldred,  130  U.  S.  098 ;  <.  e.  12  Sop.  4S1 ;  Froprieton  v.  Eastm&a,  82  N.  H. 

Ot.Rep.460;Mo.ActMu'.16tb,1883;  470;  School  DisU  v.  Aldricb,  13  N. 

applied    in    White   •.  BeUetoDtaine  H.  189;  School  DisL  t.  BlaisdeQ,  6 

Lodge,  30  Mo.  App.  662.  H.  H.  197;  Habonr  •.  Bank,  4  Ark. 

■  Taendatickiabriks  Aktiebolaget  620;  OhrlBtian  Society  «.  Uacomber, 
Vnlcan  «.  Myera,  S4  N.  Y.  SUte  Bep.  8  Met.  (UaM.)  236. 

122 ;  t.  e.  11  N.  Y.  Sapp.  663.  ■  JoD«a  «.  Bank  of  TeimesBee,  8  B. 

■  Williama  Ac  Co.  •.  Smith,  >8  Hon.  (Kj.)  122,  123;  f.  e.  46  Am. 
Wii.  530.  Dec.  640;    Woodson  «.  Bank,  4  B. 

*  Price  D.  Grand  Bapids  Ac.  B.  Co.,      Moo.  (Ky.)  203. 

18  Ind.  137,  '  Jonea  «.  Cincinnati  Type  Foun- 

*  Chance ff. Indianapolis  &c Gravel  dry  Co.,  14  Jnd.  60;  Phenix  Bank 
Rood  Co,,  32  Ind.  472;  Indianapolis  «.  Cnrtia,  14  Conn.  437;  j.  e.  hA  Am. 
Ac.  Uin.  Co.  tr.  Herkimer,  46  Ind.  142.  Dec  492.    In  Uinonri,  and  no  doubt 

*  BacAbr.,  Abatement ;Northnm-  nnder  soma  other  codea,  oU  motltri  o/ 
berland  Co,  Bank  «.  Eyer,  60  Pa.  BL  de/entt,  whether  in  abatement  or  in 
436 ;  Hoereth  n.  Franklin  Mill  Co.,  30  bar,  are  pleadable  in  one  amver. 

Dl.  151;  Lewiflton  «.  Proctor,  27  IlL 
6090 
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ration,  therefore,  a  special  plea  setting  up  negatively  that 
it  waa  not  a  corporation,  was  had  on  special  demurrer  as 
amoonting  to  the  general  issue.*  Bat  this  principle  would 
hare  no  application,  and  a  special  plea  of  nul  tiel  corporation 
would  he  open  to  no  such  ohjection,  in  those  jurisdictions 
where  the  modem  doctrine  ohtains,  that  the  question  of  the 
corporate  existence  of  the  plaintiff  cannot  be  raised  upon  the 
general  issue.'  If,  therefore,  in  any  case,  the  plaintiff  would 
not  be  hound  to  prove  its  incorporation,  the  plea  of  nut  tiel 
ecrporation  would  raise  the  issue.  But  if  the  nature  of  the 
action  was  such  — as  where  the  plaintiff  sued  upon  a  promise 
toade  upon  condition  of  its  becoming  a  corporation — that  it 
was  bound,  in  order  to  state  and  prove  a  case  for  a  recovery, 
to  allege  and  prove  that  it  was  a  corporation,  then  it  was  held 
the  plea  of  nul  tiel  corporation  amounted  to  a  general  denial, 
and,  if  pleaded  with  an  answer  of  general  denial,  might  be 
stricken  out  on  motion.* 


'  Bank  of  AnbnTn  9,  Weed,  19 
Jo)iiii.(N.Y.)300.  See  also  Wood  «. 
Jeflenon  County  Bank,  9  Oow.  (N. 
T.)  104;  Farmera'dEC  Bank*.  Bar- 
Der,  S  Hall  (N.  T.),  195;  Oarmlcliael 
«.  Tnutou,  8  How.  (Hisa.)  84, 100. 

■  Bank  t>.  Allen,  11  VL  808;  Boa- 
tfoa  Ac  Foondry  e,  Spooner,  6  Vt.  9S ; 
Ueaahm  •.  Omdimati  Ac.  B.  Oo.,  16 
Ind.  27fi ;  I.  a.  76  Am.  Deo.  430 :  Hnb- 
iMid  •.  Chappel,  14  Ind.  601 ;  Horgan 
«.  Lawrencebargh  Ins.  Oo.,  S  Ind. 
28S;  Jonea  «.  Oincinnati  Type  Foaii* 
dry,  14  Ind.  89;  <^nag»  Iron  Oo.  *. 
D*iraon,4BlacU.<Ind.)a)2;McIiitire 
•.Frwton,  ioni.48:  (.e.4SAm.Dec. 
8Z1  i  Montgomery  B.  Co.  c  Hnrat,  9 
Ala.  618 ;  Prince  v.  Commercial  Bank, 
1  Alat  S41;  •.«.  84  Am.  Dec.  773; 
Wert  V.  OrawfordaTille  Ac.  Turap. 
Co.,  19  Ind.  242. 

*  Wert  *.  Orawfordsvilla  Ac 
Tamp.  Co.,  19  lad.  242.  In  Uasaa- 
cbnaetta,  the  party  who  intends  to 
avail   himaeU  at   this  drcumstonce 


mnat  givo  notice  of  hia  intention  to 
do  so,  in  a  apeciScation  of  delense. 
Townwnd  «.  First  Freevilie  Baptiat 
Ohitrch,6  0udi.  (UaBa0  279.  Accord- 
ingly, in  an  action  by  a  corporation, 
the  defendant  may  plead  th«  general 
iaane,  giving  notice  at  the  aame  time 
that  ha  fliiall  deny  that  the  plaintiff 
ia  a  corporation,  in  which  caaa  the 
plaiatifl  ia  boond  to  prove  its  oorpo' 
rate  existence.  Christian  .Society  v. 
Macomber,  3  MeL  (Haas.)  236;  First 
Univeraaliat  Society  v.  Currier,  3  Het. 
(Haae.)  417.  It  was  held,  in  Beveral 
early  cases  in  Arkansas,  that  in  the 
cue  <A  a  public  corporation  created 
under  a  public  law,  of  which  the 
oonrts  take  judieitU  notice,  a  plea  ol 
nul  M  coTjioratum  will  be  bad  on 
demorrer;  aince  the  court  will  loiA 
to  the  Btatate,  and  from  it  detarmine 
the  question  of  the  eziatence  of  the 
corporaticm,  McKiel  0,  Keal  Estate 
Bank,  4  Ark.  S92;  Mahoney  •■  Bank, 
4  Ark.  620,  622;  Mnrphsy  *.  State 
6091 
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S  7670.  This  Plea  Baises  only  Qneatlon  of  Existence  de 
toto  of  Corporation.  —  Upon  the  trial  of  the  issue  of  fact 
ised  by  such  an  answer  and  a  reply  thereto,  it  ie  said  tbat 
e  evideuce  is  limited  to  the  question  of  the  existence  de 
eto  of  a  corporation,  under  an  authority  sanctioning  such  a 
rporation  ds  jure.  In  other  words,  mere  irregularities  in 
gauization  cannot  be  shown  collaterally,  where  there  is  no 
feet  of  power.*  But  this,  on  a  principle  already  considered,* 
restrained  to  cases  where,  under  the  law,  such  a  corporation 
ight  exist,* 

§  7671.  Nol  Tlel  Corporation,  bow  Pleaded. — In  an  ao- 

>n  by  a  plaintiff,  alleging  itself  to  be  a  corporation,  a  plea 

ink,  7  Ark.  67 ;  Pickett  •.  Tmeteea, 
Vrk.  224 ;  Cod  WB7  I.  8UW  Baok.  IS 
k.  43,  61  (where  the  pleti  wu 
tcjtm  out  for  the  same  reason). 
It  these  holdinga  were  clearly  on- 
iiod;  since  ia  the  case  of  private 
rpor&tioDB  it  requires  something 
yn  than  an  enabling  act  to  create 
corporation,  but  the  charter  must 
.ve  been  aecepud.  AnU,  i  62.  And 
is  apon  this  principle  that  the  or- 
aary  mode  of  proving  the  existence 
a  corporation  is  to  prove  a  charter 
id  vter  thereunder.  Ante,  4  ^^i 
It,  4  7S89.  These  decisions  were  ac< 
rdingly  evasivelj  orerraled  in  a 
se  where  the  court  saw  the  trae 
indple,  Hammett  e.  Uttle  Bock 
:.  R,  Co.,  80  Ark.  204.  "U,  bow- 
er," aud  English,  J.  "the  statute 
les  not  (jMO  facto  create  the  corpora- 
)n  10  initanti,  but  prescribes  some. 
ling  to  be  done  after  its  passage,  as 
condition  precedent  to  the  legal  ei- 
lence  of  the  corporation,  we  suppose 
le  plea  would  be  good,  and  the 
aintifi  would  have  to  reply  to  it, 
)d  prove  that  the  thing  was  done, 
hich  the  statute  required  to  be  done 
I  acondition  precedent  to  the  comii^ 
to  exiatence  of  the  corporation," 
*  Heaston  v.  Oincinnati  dx.  B.  Co., 
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16  Ind.  279;  i.  «.  79  Am.  Dec.  430; 
Bank  of  Toledo  r.  Intemationi^  Bank, 
21  N.  T.  542;  £wii%  «.  Bobeaon,  16 
Ind.  26;  Harriman  v.  Sontham,  IS 
Ind.  190;  Gillespie  v.  Fort  Wayne 
&c.  R.  Co.,  17  Ind.  243;  WiUiams  «. 
FranblinAcAsao., 26 Ind. 310;  Brown 
V.  Killian,  11  Ind.  449 ;  EvanBTille  &6. 
B.  Co.  tr.  EvanaviUe,  16  Ind.  SSS. 

»  Antf,  4  505. 

*  Heaston  v.  Cincinnati  &0.  B. 
Co.,  16  Ind.  276,  279;  t.  e.  79  Am. 
Dec.  430.  When,  therefore,  it  was 
alleged  in  an  answer  in  the  natnre  of 
a  plea  of  nul  tUt  corporation,  that  the 
articles  by  whkh  the  corporation  was 
oi^anised  were  filed  before  the  law 
authorizing  its  organization  wbb  in 
force,  it  was  held  that  such  allega- 
tions were  properly  itricten  out;  since 
they  would  be  bad  on  demurrer,  as  the 
court  judicially  knew  that  the  general 
railroad  law  was  in  force  at  the  time 
when  the  corporation  was  formed. 
Heaston  n.  Oincinnati  Ac,  R.  Co., 
16  Ind.  275;  t.  c.  79  Am.  Dec.  430. 
In  State  v.  Bailey,  16  Ind.  46;  I.  e. 
79  Am.  Dec.  405,  —  it  was  held  that 
courts  will  take  judicial  notice  of  the 
time  when  a  statute  took  effect  and 
will  decide  the  queetion  as  a  question 
of  law. 
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that,  at  the  time  the  suit  was  commenced,  there  was  no  mch 
corporation  in  existeooe  as  the  plaintiff,  has  been  held  sab- 
gtantially  good.*  A  plea  stating  that  the  plaintifif  "  is  not  a 
corporation  duly  authorized  hj  law  to  maintain  this  suit," 
was  held,  although  brief,  to  contain  all  that  is  of  substance  in 
the  plea  of  nul  tiel  corporation.'  Where  a  corporation,  once 
legally  existing,  is  alleged  to  have  eeaaed  $o  to  oxiet,  it  is  neces- 
sary  that  the  pleading  should  -show  and  set  forth  particularly 
the  manner  in  which  the  corporate  powers  have  ceased.*  If 
we  advert  to  the  rule  of  pleading  that  it  is  not  necessary  for 
the  plaintiff,  suing  in  a  name  which  imports  its  corporate 
existence,  formally  to  allege  that  it  is  a  corporation,*  then  it 
would  seem  to  be  immaterial  whether  the  issue  is  raised  by 
SDch  a  formal  allegation,  and  is  traversed  by  a  special  plea, 
or  whether  it  is  raised  by  a  special  plea  and  replication,  in  the 
absence  of  such  a  formal  allegation.* 

S  7673.  Further  as  to  Particularity  of  Avennent  In  Bals- 
inff  Question  of  Corporate  Existence.  —  Where  the  rule  has 
been  adopted,  whether  by  statute  or  judicial  decision,  that 
ti)e  existence  of  the  plaintiff  as  a  corporation  is  not  open  to 
contest,  unless  the  defendant  alleges,  in  his  answer  or  other 
defensive  pleading,  that  it  is  not  a  corporation,  —  the  allega- 
tion must  be  mada  in  positive  term$,  or  by  a  direct  negative  aver- 

■HoTgtmv.lAWTencebarghliiB.Oo.,  ■  Jolmsoii  *.  Hanover  Nat.  Bank, 

Slnd.  2S5.    ThatanauBwer  pleading  88  Ala.  271. 

Mul  tiel  eorporoHon  may  be  tirietm  out  '  Bntherland  v.  Lagro  &c.  Co.,  19 

M  a  iham,  on  plsintifb  prodndi^  eri*  Ind.  I)t2.  Compkro  Underhill  v.  Bank, 

deuce  o<  their  incorporation,  and  the  0  Ark.  185. 
defendant  ahowing  nothing  to  the  con-  *  Ante,  476S8. 

traiy, — see  Commonwealth  Bank  p.  *Thufl,  under  the  Haaaachnsettx 

Pryor.ll  Abb.  Pr.  (it.  a.)  (N.  T.)  227.  practice.  In  an  action  againat  personi 

Where  the  complaint  described  the  aoed  in  a  corporate  name,  if  their  in- 

pUinttfb  ae  the  "  St.  Looia  Bagging  dE  corporation  !a  not  alleged  aa  a  fact  in 

R^ie  Oompanj,"  and  nothing  more,  the  declaration,  or  it,  being  alleged,  it 

it  KB*  hdd  Uiat  a  plea  of  nul  tiel  eorpo-  ia  denied  in  the  answer,  the  plaintiB 

ration  might  be  stricken  out  aa  irrele*  ia  bound  to  prove  it  affirmatively  on 

vaat,  because  it  did  not  appear  from  the  trial,  if  then  controverted  by  the 

the  oompl^nt  that  the  phuntiS  med  defendants.    Gott  t>.  Adams  Expreea 

u  *  oorporation.    Ware  «.  St.  Loois  Co.,  100  Mass.  320, 
~          (dec  Co.,  47 Ala.  «67. 
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ment,  and  will  not  be  sufficient  if  made  merely  upon  information 
and  belief.^  Oq  tbe  other  hand,  in  an  action  by  a  corporation, 
a  plea  that  plaintiff  is  not  a  corporation  authorized  to  main- 
tain the  action,  is  a  defense  to  the  whole  action,  and  devolves 
on  plaintiff  the  burden  of  proving  its  corporate  existence.* 


*  Concordia  Savings  &c.  Asso.  r. 
Read,  93  N.  T,  474;  Bengaton  *. 
Thingvallft  8.  8.  Co.,  31  Hnn  {N.  T.), 
B0;  East  River  Electric  Light  Co.  v. 
Olart,18N.Y.8ttpp.463;  EwtRlver 
Bank  v.  Bogen,  7  Boaw.  (N.  Y.}  493; 
Firat  Sat.  Bank  p.  Loylisd,  28  Himu 
396  (under  e,  atatote).  Accordingly, 
aa  answer  elating  that  "  tbe  defend- 
ant has  no  vrformatitm  n^icient  to 
form  a  belirf,"  concerning  the  plain- 
tiff's allegation  that  it  is  ■  corpora- 
tion, "  and  therefore  denies  the  same," 
is  therefore  Insufficient  under  such 
a  statute.  Crane  Bros.  Han.  Oo.  tr. 
Morse,  49  Wis.  368.  Accordii^Ir,  a 
verified  plea,  which  (omitting  the 
formal  parts)  recites  that  "the  de- 
fendant Bays  the  plaintiff  is  a  oorpo" 
ration,  not  incorporated  undar  the 
laws  of  the  State  of  Indiana,  bat  is 
incorporated  and  organised  under  the 
lawB  of  tbe  8tat«  of  Neir  York;  and 
that,  at  the  commencement  of  this 
actioa,  the  plaintiff  had  not  compiled 
wiOi  the  provisions  of  an  act  of  the 
General  Assembly  of  the  State  of 
Indiana,  entitled  'An  act  respecting 
foreign  corporations  and  their  agents 
In  this  State,'  approved  June  16, 
1862,"  is  not  a  good  plea  In  abat^ 
ment,  raising  the  question  of  the 
right  of  the  plaintiff  to  maintain  a 
suit  in  the  domestic  jurisdiction;  be- 
cause it  states  merely  a  concluuon, 
and  not  a  fact.  Singer  Man.  Co.  v. 
Effinger,  79  Ind.  264.  Similarly,  an 
information  in  the  nature  of  qvo  war- 
ranlo  t^inst  a  corporation,  alleging 
that  it  did  not  file  a  copy  of  its  articles 
of  aM0ciati<n  with  the  recorder  ol  the 
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county  in  which  it  waa  pretending  to 
exercise  tbe  functions  <d  a  corpora- 
tion, is  not  a  reasonably  certain  aver- 
ment that  the  articles  were  not  filed 
in  the  recorder's  office.  State  v. 
Bethlehem  &o.  Gravel  Road  Co.,  82 
Ind.  357. 

*  Johnson  t.  Hanover  Nat.  Bank, 
88  Ala.  27] ;  i.  e.  6  Sontb.  Bep.  909. 
Under  a  statute  (Cal.  Civ.  Code, 
4  299),  requiring  corporaUons  to  file  a 
copy  of  their  articles  of  incorporatian 
in  the  coonty  where  their  property 
is  situated,  and  providing  that,  until 
ttiis is  dons,  tbey  "shall  not maint^ 
or  defend  any  acUon  or  proceeding  in 
relation  to  Bach  property,"  the  fail- 
ure bo  to  file  a  copy  ol  the  articles 
must  be  specifically  set  np  in  the 
answer,  in  order  to  state  a  defense 
under  the  statute,  and  is  not  weU 
pleaded  by  an  answer  which  nieiely 
denies  Ute  existence  of  the  corpora- 
tion. Southern  Pac  R.  Co.  •■  Pnr- 
oell,77Cal.e9;  t.e.  18  Fac.  Bep.886; 
Ontario  State  Bank  v.  Tibbits,  80 
Oal.  68;  I.  e.  22  Pac.  Bep.  66.  That 
a  want  of  compliance  with  the  statute 
cannot  be  specially  pleaded, — see, 
further,  Phillipa  s.  Goldtree,  74  Cal. 
151;  Southern  Pac  B.  Co.  •.  Purcell, 
77(^1.69;  anfe,$ 7661, note.  Thatan 
aUegation  of  incorporation  is  "new 
matter,"  within  the  meaning  of  a 
stipulation  of  New  York, — see  Becht 
V.  Harris,  4  Minn.  604.  That  the 
abbreviation  "C.B.*Q.  E.  R.  Co.," 
was  not  a  sufficient  description  of  a 
party  in  a  petition  to  take  depositions, 
waa  held  in  Accola  «.  Chicago  &c.  B, 
Co.,  70  Iowa,  186;  s.  e.  80  N.  W.  Bep. 
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8  7673.  Partlcnlaiit7  of  Statement  wbere  Defatdant 
Pleads  Corporate  Kxtstence. —  It  seems  that  where  a  de- 
fendemt  pleads  the  existence  of  a  corporation  by  way  of  induce- 
ment, or  otherwise,  it  is  not  necessary  for  him  to  plead  it  more 
specifically  than  where  a  plaintiff  pleads  it,  bat  that  he  may 
make  the  allegation  in  general  language.* 

g  7674,  Partlciilarltr  In  Bepllcation  to  Plea  of  Kal  Tlel 
Corporation.  —  Under  the  old  praetiee,  where  the  plaintiff 
replied  to  a  plea  of  nvi  Hel  corporation,  it  was  necessary  for 
him  to  plead  with  more  accuracy  than  in  stating  the  fact  of 
corporate  existence  in  hia  original  declaration.  For  instance, 
it  has  been  held  that  a  r^ieation  to  a  plea  alleging  that  there 
is  no  such  a  corporation  as  the  plaintiff,  must  set  forth  spe- 
cially how  the  plaintiffs  are  a  corporation,  if  their  incorporating 
act  requires  certain  things  to  be  done  before  they  can  become 
such*  And  where,  under  the  Revised  Statutes  of  New  York  * 
he  pleaded  the  tiUe  of  the  incorporating  act,  it  was  neces- 
sary to  state  it  with  entire  accuracy,  and  a  variance  between 
the  statement  and  the  title  of  the  act  as  it  really  was,  was 
ground  of  demurrer  if  the  act  was  a  public  statute*  so  that 
the  court  could  notice  it  judicially.  This  will  impress  the 
modem  practitioner  as  senseless  technicality;  since  it  is  not 
necessary  to  plead  a  public  statute  at  all,  because  the  court 
will  notice  it  Judicially. 

§  7675.  Burden  of  Proof  under  Thia  Plea. — Where  the 
declaration,  or  other  affirmative  pleading,  substantially  alleges 
that  the  plaintiff  is  a  corporation,  and  a  plea  of  nul  tiel  eor- 

GOS;  although  the  most  ignorant  maa  a  corporation.    Johnson  «.  Qlboon, 

in  Iowa  andonbtedljr  knows  that  the  78  Ind,  282. 

Abbreviation,  which  la  in  constant  ■  Bonlc   of   Aobtini  «,  AUcin,  18 

nee,  means  the  Chicago,  Bnrlinglon,  Johna.  (N.  Y.)  1S7. 
&  Qnincy  Sailroftd  Company.  '  Permitting  an  act  of  Incorpora- 

'  Uanb^  V.  Long,  S  Lev.  107.  This  tion  fa>  1m  pleaded  b^  ite  title  and 

is  especially  true  where  the  mle  of  date  of  passage !  S  Ber.  SUL  N.  T. 

the  fonun  does  not  leqaiie  it  to  be  469,  4  13. 

pleaded  at  all.  In  a  case  vhera  the  '  Union  Bank  v.  Dewejr,  1  Bandf. 

name  naed  imports  that  the  party  is  (N.  T.)  509. 
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aoration  is  interposed  by  the  defendant,  this  plea  operates  as 
I  special  traverse  of  the  avernient  that  the  plaintiff  is  a  cor> 
ooration,  and  puts  upon  tkt  plaintiff  the  burden  of  proving 
ibat  fact.  * 

g  7676,  Plea  of  Nol  Tlel  Corporation  Defendant.  —  Where 
the  defendant  is  sued  as  a  corporation,  and  pleada  that  it  is 
not  a  corporation,  the  governing  principles  are  totally  differ- 
ent from  those  discussed  in  the  preceding  sections.  In  the 
irst  place,  there  is  an  incongruity  in  a  corporation,  or  in  any 
party  sued  as  a  corporation,  appearing  by  attorney,  as  a  cor- 
poration must  appear  if  at  all,*  and  defending  on  the  ground 
that  it  is  not  a  corporation.  It  looks  at  first  blush  Bomewhat 
like  the  case  of  a  natural  person,  upon  being  served  with  sum- 
mons  in  an  action,  appearing  by  attorney  and  alleging  that 
there  is  no  such  person  as  himself.  Some  judges  have  thought 
this  incongruity  insuperable.*    The  strict  logic  of  this  ques- 


1  Spongier  v.  Indiana  &c.  R.  Oo.t 
tl  HI.  276 ;  Lewiston  v.  Proctor,  27  lU. 
114;  Stone  v.  OrMt  Western  OU  Co., 
11  111.  S5;  Bamsej  *.  Peoria  ^.  Ina. 
>,,  65  m.  311 ;  Bailey  v.  Valley  Nat. 
Bank,  127  HI.  S32;  f.  e.  19  N.  E.  Rep. 
195;  Indianapolia  Ac.  Min.  Co.  v. 
aeikimer,  46  Ind.  142;  Eallett  c, 
aarrower,  33  Barb.  (N.  T.)  637  j 
}altaman  v.  Schultz,  14  Hun  (N.  Y.), 
!56;  Johneon  v.  Hanover  Nat.  Bank, 
»Ala.  271;  i.e.9  Booth.  Rep.  909; 
Savage  «.  Russell,  64  Ala.  103.  Ibt 
rule  is  the  same  in  the  proceedings  in 
be  DUtricl  Courtf  of  tkt  United  Statti 
!n  admiralty;  bo  that  a  libelant,  suing 
\B  «  corporation,  hu  the  burden  ol 
;>roving  its  organization,  vhere  its 
Mirporate  existence  is  put  in  issne  by 
,he  answer.  The  Gay  G.  Qoss,  53 
fed.  Rep.  839.  Bo,  where  pkintiSs 
m«  as  a  corporation,  in  Massacha- 
letts,  and  the  defendant,  on  pleading 
ha  Keaeral  iasaej  gives  notioe,  oon- 
armably  to  a  role  ol  oonrt,  tiiat  be 
vill  deny  their  corponte  existence, 


they  mast  prove  it,  or  they  cannot 
maintain  their  action.  First  Univer- 
saliat  Boc.  e.  Currier,  3  Met.  (Mass.) 
417.  Circumstances  nnder  which 
the  oniu  of  disproving  the  articles 
of  incorporation  are  upon  those  who 
signed  them;  Pennsjlvania  Ina.  Co. 
«.  Murphy,  5  Minn.  36. 

■  AnU,  i  7845. 

'  Thos,  in  Oxford  Iron  Co.  e.  Sprad- 
ley,  43  A.ta.  98,  it  is  said,  in  the  opin- 
ion of  the  court  by  Peck,  C.  J. :  "  Ite 
plea  of  nul  tiel  corporation,  where  a 
defendant  is  sued  as  a  corporation 
aggregate,  is  an  inappropriate  plea, 
and  an  inconsistency  in  itself.  We 
find  no  precedent  for  sach  a  plea  in 
snch  a  case,  nor  aay  caae  in  which  it 
has  been  pleaded.  The  appointment 
of  an  attorney,  and  an  appearanoe  by 
him  for  the  defendant,  is  an  admia- 
iion  on  the  record  that  the  defendant 
is  a  corporation."  Bo,  in  Colorado  it 
is  held  that  a  defendant,  impleaded 
ta  a  eorporation,  cannot  deny  its  ex- 
istence, either  in  abatement  w  in 
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tiou  would  be  that  if  a  defendant  is  sued  as  a  corporation, 
and  there  is  no  aoch  corporation,  then  no  one  can  be  interested 
in  appearing,  for  the  purpose  of  setting  up  that  fact;  because, 
as  already  seen,'  a  judgment  against  a  dead  corporation,  like 
a  judgment  against  a  dead  man,  would  be  void.  But  a  little 
reflection  will  show  that  this  argument  is  untenable.  In  the 
first  place,  it  is  a  disputed  question  whether  a  judgment  against 
a  dead  corporation  or  a  dead  man  is  void,  or  whether  it  is 
merely  errtyneoua  or  voidable,  in  the  sense  that  it  is  capable  of 
being  reversed  in  a  proceeding  in  the  nature  of  a  writ  of  error 
coram  nobis,  for  an  error  of  fact,  upon  such  error  being  shown.' 
la  the  second  place,  altltough  we  may  call  it  void,  it  is  never, 
tbeless  good  until  its  invalidity  is  made  to  appear  in  some 
proceeding,  direct  or  collateral.  Until  then,  it  is  capable  of 
mischief.  It  may  operate  injuriously  upon  the  rights  of  pai^ 
ties  interested  in  a  proper  distribution  of  the  assets  of  the 
corporation,  and  upon  the  rights  of  other  creditors  and  of  the 
stockholders.  It  is  therefore  believed  that  it  will  not  do  to  say 
that  where  a  defendant  is  impleaded  as  a  corporation,  which 
is  not  anch,  no  one  can  appear  for  the  real  parties  in  interest 
and  show  the  real  fact.'  Indeed,  the  same  court  that  put  forth 
the  proposition  that  a  defendant,  sued  as  a  corporation,  could 
not  plead  niil  tiel  corporation,  added,  in  a  subsequent  case, 
the  following  qualification:  "The  substance  of  such  a  plea 
seems  necessary  or  permissible  only  in  cases  of  misnomer  or 
dissolution,  and  in  the  form  and  manner  required  in  the  case 

b*r;  bacanse.  If  it  ii  not  a  corpora-  la  brought  into  court  hy  a  ciorpgrats 

tiou,  it  cannot  aa  Boch  appear  and  name,    tta    corp^trMd    «xisteace    is 

plead.     'Western  Uidon  Tel.  Co.  «.  thereb]r  admitted.  Mod  Oreek  Drain- 

Eyaer,  2  Oolo.  141,  163.     TJpoa  tbe  ing  Co,  •.  SUto,  43  Ind.  236 ;   ante, 

■ame  principle,  it  has  been  held  that  {  7646.    Compare  Stoddard  *.  Onon- 

aa  inftnmatifHi  againat  a  bodj  in  ita  daga  Ann.  Conf.,  12  Barb.  (N.  Y.) 

oorpcMVte  name,  charing  that  it  haa  673;  Cnrtia  •.  Central  R.  Co.,  9  Me- 

not  been  l^ally  organized,  and  point-  Lean  (U.S.},  401. 
ii^;  ont  certain  anppoeed  defects  ia  '  Ante,  H  6725,  6726. 

ito  organisation,  and  praying  tor  ita  *  Ante,  i  67ZS, 

diss^ation,  la  bad,  bj  reaaon  of  not  *  Bee  the  atrong  reaaoning  npon 

having  been  Intnight  against  the  ptv  thia  question  of  Hammond,  J.,  in 

Miu  claiming  to  be  the  oorporatioo,  —  Kelley  «.  HMeri{^  Cent.  B,  Co.,  1 

tbe  court  i«aoaning  that.  If  a  bodf  Fed.  Rep.  664,  669. 
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of  a  person." '  But  whatever  doubt  there  may  hare  been 
upon  the  question  whether  the  plea  of  nu^  tiel  corporation,  where 
the  plaintiff  sued  as  a  corporation,  and  the  defendant  by  its  plea 
challenges  its  corporate  existence,  was  a  plea  tn  abatement  or 
in  bar* — there  would  seem  to  be  no  doubt,  on  principle,  that 
where  the  plaintiff  impleads  a  defendant  as  a  corporation,  and 
the  defeudant  pleads  nul  tiel  corporation  in  respect  of  itself,  it 
is  a  plea  in  the  nature  of  a  plea  in  abatement,  and  the  persons 
interposing  such  a  plea  are  bound  to  state  who  they  realiy 
are,  —  that  is  to  say,  by  analogy  to  the  common-law' principle 
where  the  defendant  pleads  a  misnomer,  they  are  bound  to  give 
the  plaintiff  a  better  writ.  Again,  whatever  doubt  there  may 
have  been  in  cases  where  the  plaintiff  was  suing  as  a  corpora- 
tion,  there  never  was  any  foundation  for  a  doubt  that  where 
a  defendant,  sued  as  a  corporation,  appeared  and  pleaded  the 
general  itsve,  this  was  an  admission  of  its  corporate  existence, 
that  is  to  say,  of  its  capability  of  being  sued  as  a  corporation, 
—  and  also  its  capability  of  being  sued  as  a  corporation  in  the 
place  where  the  action  against  it  was  prosecuted.' 

g  7677.  Nul  Tlel  Corporation  Defendant,  how  Pleaded.^ 

When  certain  defendants,  sued  as  a  corporation,  appear  and 
plead  in  abatement  that  they,  ** together  with  others,"  are 
doing  business  under  a  corporate  name  —  that  of  the  defend- 
ant to  the  suit  —  but  deny  that  the  company  is  now,  or  ever 
has  been,  a  corporation,  this  plea  may  be  successfully  attacked 
by  a  demurrer.  It  is  defective  in  that  it  does  not  give  the  plain- 
tiff a  better  writ*  The  plea  should  set  forth  who  were  the 
"others"  with  yrhom  the  persona  answering  are  doing  husi- 

'  UcCnllongbv.Talladeg&Ina.Co.,  tion  on  its  merits,"  it  is  competent 

43  Aift.  376.    In  MasBacliusette,  in  an  for  tho  defendants,  in  tbeir  answer, 

action  ^ainat  a  corporation,  after  the  to  denj  that  they  are  a  legal  corpo- 

eatrj  of  a  general  appearance  on  the  ration.    Greenwood  v.  Lake  Shore  R. 

docket,  and  the  filing  by  the  corpc  Co.,  10  Gray  (Haas.),  373;  Gott  w. 

ration  of  an  affidavit  of  merits,  or,  in  Adams  Express  Co.,  100  Maai.  320. 

the  Ungaage  of  the  statute  (Laws  ■  AnU,  I  7669. 

Mass.  1852,  cb.  312),  that  the  party  •  Freeman  «.  Hachias  Water  &a. 

"  verily  believed  that  the  defendants  Co.,  38  Me.  343. 

have  a  substantial  defense  to  the  ac-  *  1  Ohitty  on  PI.  C6th  edOi  p.  431. 
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□eas  in  the  corporate  nams  of  the  defendant,  to  the  end  that 
the  plaintiff  may  know  against  whom  to  bring  his  suit,  if  the 
plea  should  be  sustained.' 

§  7678.  Stage  of  the  Procoedlnga  at  Which  Defense  of  TSal 
Tlel  Corporation  Pleadable.  —  Unquestionably  if,  as  some  of 
the  courts  hold,  the  plea  of  nul  tiel  corporation,  or  a  plea  of  that 
nature  under  the  codes  of  procedure,  is  to  be  regarded  as  a  plea 
in  abatement  merely,  then,  unless  the  ordinary  rule  of  plead- 
ing has  been  changed  by  statute,  the  plea  must  be  made  in 
limine,  before  pleading  to  the  merits;  otherwise  it  will  be 
waived.  Indeed,  aa  elsewhere  seen,*  judicial  authority  is  now 
overwhelming,  to  the  effect  that  it  is  waived  by  pleading  to  the 
meriti;  and  in  conformity  with  this  principle  the  general  rule 
is  believed  to  be  that  where  such  a  plea  is  combined  with  an 
answer  to  the  merits,  though  in  different  paragraphs,  it  may 
be  disregarded.  But  this  principle  yields  to  statutory  rules  of 
pleading  in  particular  jurisdictions.  Thus,  in  Missouri,  the 
defendant  may  set  up  in  a  single  answer  as  many  defenses  as 
he  may  have,  and  matter  in  abatement  may  be  pleaded  with 
matter  in  bar  in  different  paragraphs  of  the  same  answer.' 
So,  in  Massachusetts,  even  where  the  defendants  are  sued  in 
the  character  of  a  corporation,  they  may  deny  that  they  ere  a 

*  American  Express  Oo.  •.  Hag*  the  State  ol  Pennsjlvania,  or  oader 

gard,  87  lU.  466 ;  t.  e.  87  Am.  Dec.  Uie  laws  ol  may  other  Btftte  or  gor- 

257.    When  «  defendant  was  sued  ernmeDt,  for  the  pnrpoee  of  carrying 

a«  a  corporation,  which  was  in  tact  a  on  the  bnainesB  of  c 


limited  partnership,  a  denial  in  its  an-  in  goods  and  merchandiw,  or  othei^ 
Bwer  "  that  defendant  is  or  ever  was  wise,"  it  was  held  that  this  pleading 
■  corporation,  organised  and  existing  was  euScieotlj  specific  under  a  stat- 
under  the  laws  of  Engjland,"  was  held  nte  (Iowa  Code,  i  2717},  providing 
a  negative  prcjTnant,  —  pregnant  with  that  where  the  defendant  is  sued  as 
the  adouBsion  that  the  defendant  was  a  corporation,  "it  shall  not  be  sufh- 
a  corporation,  and  it  oonsoquentlj  cient  to  say  so  in  terms  contradictory 
raised  no  issue.  Wright  v.  Fire  Ins.  of  the  allegation,  bnt  the  facts  relied 
Co.,  12  Hont.  474.  Where  a  de-  on  shall  be  specifically  stated."  Fol- 
fendant,  sued  aa  a  corporation,  an-  8om  •.  Star  Union  Ac.  Freight  Line, 
swered,  denying  thai  "it  is  or  ever  6i Iowa,  490,  407. 
baa  teen  a  corporation,  either  public  *  Ante,  i  7663. 
or  private,  and  duly  oiganiied,  cha^  *  Cohn  v.  Lehman,  93  Ho.  674;  Me- 
tered, or  existing  under  the  lawa  of  Intire  p.  Calhoun,  27  Mo.  App.  513. 
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corporation,  after  th«7  have  appeared  generally  and  filed  an 
affidavit  of  meritfl.  The  entry  of  a  general  appearance  is 
regarded  as  a  vaiver  of  all  objectionB  grounded  on  the  want 
of  a  proper  service  of  the  writ  upon  the  defendants,  but  not  as 
affecting  the  merits;  and  the  question  of  the  defendant  being 
a  corporation  is  consequently  regarded  as  a  question  affecting 
the  merits.*  In  Vermont,  in  an  action  of  hook  account  against 
a  corporation,  if  the  defendant  would  deny  its  corporate  exist- 
ence, tbe  question  must  be  raised  by  plea  before  judgment  to 
account  is  rendered.* 

S  7979.  AneBdmeata  tn  Case  vt  Fattare  to  Plead  CoTpo> 
r»te  Bxlstence. — tn  an  action  by*  or  against*  a  party  de- 
ecribed  by  an  artificial  name,  it  is  always  proper,  if  deemed 
necessary,  to  allow  the  plaintiff  to  amend  his  writ,  declaration 
or  complaint,  so  as  to  allege  the  fact  of  corporate  existenoe. 
And  tbe  rule  is,  of  course,  the  same  where  the  corporation  is 
not  sufficiently  described  so  as  to  identify  it  from  some  other 
corporation;  but  in  such  a  case  an  amendment  cannot  be  made 
substituting  tbe  other  corporation,  because  this  would  amend 
an  action  against  one  party  so  as  to  make  it  an  action  against 
another  party,  which  cannot  be  done ;  but  a  new  action  must  be 
commenced  against  the  right  party,founded  upon  new  process.^ 

I  7080.  Defemte  that  Plaintiff  CorporatioD  was  Oisandzcd 
for  UnlawfW  Purposes.  —  It  seems  pretty  clear  that  it  will 
not  be  a  good  defense  to  an  action  brought  by  a  corporation, 
although  organiisd  under  the  laws  of  another  State,  that  the 
corporation  was  organized  primarily  for  an  udawfal  purpeae, 
—  that  is  to  say,  during  the  late  Civil  War,  for  the  purpose  of 
running  the  blodcade  in  aid  of  the  rebellion,  —  unless  the  pur- 
pose of  the  action  is  in  aid  of  tbe  unlawful  purpose  for  vhaeh 
the  corporation  was  organized.*  ' 

*  Greenwood  a.  Lalu  Shore R.Oo.,  *  Western  RailwAT  o.SIilniBk.W 
lOGnj'  (Mbsb.),  S73.                                Alt..  352;  i.  e.  6  South.  Rep.  79. 

>  HonnemBa  «.  Fire  District,  37  '  Little  v.  Vlr^niA  ilc.  Water  Co. , 

V4.  «.  9  Nev.  317. 

*  WlUon  ».  Spragae  Ac  Co.,  56  Ga.  *  Impoiting  dec  Oo.  t.  Locke,  ZO 
672.  Ala.  332. 
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3  70S1.  Coiv(»ato   ExirtoBos   bow   pot  In   luoe  la   Ac- 

tk>BB  bc&MTe  JiwUoeB  of  tha  Feoce.  —  lu  actioiu  before  JOS' 
tices  of  the  peaoe^  There  formality  of  pleading  is  not  required 
even  on  the  part  of  the  plidntifT,  and  where  defensive  plead* 
ioga  may  be  made  or«  Unua,  the  existence  of  a  corporation 
may  be  put  in  issue  by  ibe  defendant,  without  a  denial  under 
oath,  and  even  without  a  written  denial  of  any  kind;'  and, 
on  an  appeal  to  a  higher  jurisdiction,  where  the  trial  is  dt 
noM,  each  paity  proceeds  without  filing  new  or  more  formal 
pleadings.  In  soma  jurisdictions  this  rule  is  varied,  so  that, 
on  an  appeal  to  a  higher  court,  for  the  purpose  of  a  trial  dt 
novo,  in  the  abaence  of  anything  to  the  contrary,  the  defend- 
ant is  presumed  to  have  pleaded  the  general  iuue}  This  plea 
goes  to  the  merits,  and  as  already  seen,  where  the  plaintiGf 
sues  as  a  corporation,  it  admits  its  corporate  capacity,  and  its 
ability  to  sue  as  an  artificial  body.*  It  is  therefore  deemed 
immaterial,  in  such  an  action,  whether  the  plaintiff  was  in 
fact  a  corporation,  or  a  mere  voluntary  association  acting 
under  the  name  which  it  assumed;  and  so,  where  a  plaintiff, 
calling  itself  The  Farmers'  and  Drovers'  Bank,  sued  upon  a 
note  which  had  been  transferred  to  it  by  the  payee,  the  suit 
having  been  commenced  before  a  justice  of  the  peace,  it  was 
held  unnecessary,  upon  an  appeal  to  the  Circuit  Court,  to 
prove  that  the  plaintiff  was  a  corporation.* 

S  7682.  Manner  of  Pleading  DissolaUon.  —  That  the  cor- 
poration has  ceased  to  exist  or  was  not  a  corporation  at  the 
commencement  of  a  suit  upon  a  contract,  may  be  pleaded  in 
abatement,  but  not  in  bar  of  a  recovery.*    Where  an  answer 

■  SUnle;  «.  Farmera' Jhi.  Bank,  17  fallora  ol  the  pl&intiff  to  prove  ita 
Kan.  602.  corporate  existence,  or  the  right  to 

■  Beed  «.  Snodgrua,  ^  Mo.  180.         make  an  objection  is  waived,  and  it 

*  ^Nte,  4  7665.  cannot   be  interposed  lot  tb«   flrst 

*  Farmers'  Ac  Bank  •.  William-  time  on  appeal.  State  *.  New  York 
ma,  61  Uo.  250;  Toodk  Men's  Chria-  Ac.  Tel.  Co.,  49  N.  J.  L.  S22;  «.  c.  8 
tiu  Aato.  m.  Dnbach,  82  Mo.  476,  Atl.  Rep.  29a  See  ako  Johoeton 
tML  In  New  ivnej  tbe  rale  is  aiiai.  Harvester  Co.  *.  Clark,  80  Minn.  SOB. 
lar..  The  defendant  most  take  an  *  Dental  Ynlnnite  Co.  •.  Wethet^ 
exception  in  the  Jostice'a  conrt  to  the  bee,  S  ClifL  (U.  6.)  655;  Meikal  «. 
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leniea  the  existence,  at  the  commeacement  of  the  action,  of  a 
corporation  which  ia  shown  to  have  once  existed,  the  answer 
ihould,  according  to  one  theory,  particularly  set  forth  the 
manner  in  which  the  corporate  powers  ceased.*  It  roust,  ac- 
cording to  this  theory,  show  that  the  corporation  has  expired 
t)y  limitation,  or  that  it  has  been  terminated  by  a  competent 
legal  proceeding.  Merely  to  allege  facta  which  would  warrant 
m  adjudication  of  forfeiture  is  not  enough,  since  the  right  of 
^he  corporation  to  exist  cannot  be  tried  collaterally*  But  the 
prevailiug  theory  seems  to  be  that  a  general  merment  of  disso- 
.utiou  is  enough.' 


Abticlb  III.     FuooF  OF  Corporate  Chabactus. 


SBcnoM 

f688.  By  proving  charter  ftnd  nser 

thereander. 
r680.  Proof  of  the  charter. 
r6til.  Jadicial  notice  of  chftrters  and 

general  atatates  of  incorporo- 

^692.  Distinction  between  judicial  no- 
tice of  charter  and  judicial 
notice  of  corporation. 

r693.  Preauniption  of  ancient  char- 
ter. 

7S94.  Proof  ot  corporate  existence  by 
reputation, 

JBS5,  Proof  under  atatntea  by  show- 
ing that  the  body  acted  aa  a 
corporation. 

r606.  Proof  of  user  under  a  charter. 


Sktion 

76S)7.  User  proved  by  proving  a  cor- 
poration dtfaelo. 
7898.  User  nnder  a  general  law. 

7699.  Proving     corporate    ezietence 

where  corporation  ia  organ- 
ised under  general  lava. 

7700.  Filing  of  articles  and  election 

of  officers. 

7701.  Organisation  In  fact  and  user 

thereunder, 

7702.  Corporate  books  and  records  aa 

evidence  of  organiution  and 
user. 

7703.  Records  need  not  show  accept- 

ance ot  charter. 
IIQi,  Proof  by  witneases  under  notice 
to  produce  corporate  books. 


German  Sav.  Fund  Boc.,  16  Ind.  181. 
Compare  anU,  ^4  3348,  6672. 

'  Heaeton  v.  Cincinnati  &.a.  R.  Co., 
16  Ind.  275;  i.  e.  7S  Am.  Dec.  430. 
The  court  say:  "A  faulty  answer  in 
this  respect  wae  erroneoiuriy  held  good 
in  Morgan  «.  Lawrenceburgh  Ins.  Co., 
J  Ind.  286." 

•  Harts ville  University  v*  Hamil- 
ton, 34  Ind.  506. 

*  Ante.  4«  334S,  6672.  It  has  been 
ruled  that  where  the  . 
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railroad  corporation  is  served  with 
process,  in  an  action  proceeding  on  a 
right  of  action  against  the  corpora- 
tion, he  may  plead  in  abatement,  is 
bis  own  same,  that  the  corporation 
is  extinct,  or  he  may  make  the  d»- 
fense  by  motion  to  diamiss  the  suit, 
or  by  a  suggestion  of  his  attorney  on 
the  record,  supported  by  affldavita 
showing  the  facts.  Kelley  *.  Uiaais- 
sippi  Ac  B.  Co.,  2  Flipp.  (U.  8.) 

est. 
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7706.  Where  the  eorpontlon  is  on- 
oonditionally  incorportted. 

7706.  Jadiclftl  notice  of  the  existence 

of  corporation. 

7707.  Troot  by  acta  or  sdmiaaionB  b? 

the  opposite  pArty. 

7708.  Letters  patent,  certificate  of  in- 

corporation, articles  of  aaao- 
ciation,  etc. 

7709.  ConcInBireneH  of  certiflcftte  I>- 

■ned  by  public  official. 


Bwanoti 

7710.  Certificate    of    commiBiionen 

that    conditions    precedent 
have  been  performed. 

7711.  Presumptions  in  favor  of  the 

re^larity  ol  organization  • 

7712.  Proof  of  the  existence  of  a  for- 

eign corporation. 

7713.  Proof  of  corporate  existence  in 

criminal  cases. 


§  76SO.  By  ProTliv  Charter  and  User  therennder.  —  In 

reapect  of  corporations  created  by  tpeeial  eharUrs,  granted 
either  by  the  Crowa  in  England  or  by  the  legislatare  in  Eng- 
land or  America,  the  ordinary  mode  of  proving  the  existence 
of  a  corporation  is  to  prove  a  charier,  and  user  thereunder,  in 
the  name  therein  designated,  of  the  powers,  franchises,  and 
privileges  granted.  Briefly  stated,  the  mode  is  proof  of  a 
charter  and  user  thereunder.' 


*  Wood  «.  Jefferson  Oonntjr  Bonk, 
9  Cow.  (N.  T.3 194 ;  Utica  Ins.  Oo.  *. 
Caldwell,  3  Wend.  (N.Y.)  296;  Utica 
Ins.  Co.  r.  Tilman,  1  Wend.  (S.  Y.) 
666;  Williams  v.  Bank  of  Hicbigan, 
7  Wend.  IS.  Y.)  639;  United  SUtM 
Bank  v.  Steams.  15  Wend.  (N.  Y.) 
314;  Eaton  «.  Aspinwall,  19  N.  Y. 
119;  Searabnrgh Tnnip.  Co.  V. Cntler, 
C  Vt.  316;  Gainea  •■  Bank,  12  Ark. 
TOO;  Heaston  «.  Cincinnati  dec.  R. 
Co.,  le  Ind.  276;  t.  e.  79  Am.  Deo. 
430;  Chester  Glaaa  Co.  «.  Dewey,  16 
Maae,  94 ;  Ewing  v.  Bobeson,  15  Ind. 
26 ;  BoncombeTurnp.  Co.  v.  M' Carson, 
1  Dev.  &  B.  (N.  C.)  306;  McFarlan  v. 
Triton  Im.  Co.,  4  Dento  {N.  Y.),  392; 
Harsh  b.  Astoria  Lodge,  27  111.  421; 
Cochran  v.  Arnold,  68  Pa.  Bt.  399, 
406;  Bnffalo  Ac  B.  Co.  «.  Car;,  26 
H.  Y.  76;  Came  a.  Brigbam,  89  l£e^ 
85;  SampHon  v.  Bowdoinham  Steam 
Hill  Corp.,  36  He.  78;   Mendota  t^ 


ThompaiMi.SO  111.197;  State  v.  Lonis- 
iaoa  State  Bank,  20  La.  An.  468; 
Dooley  V,  Cheshire  Gloss  Co.,  16  Gray 
(Hsaa.;,  494;  Barrett  «.  Heail,  10 
Allen  (MoH.),  337;  CahiU  v.  Kala- 
maiooMat,  Ins.  Oo.,2Dongl.  (Mich.) 
124;  I.  e.  43  Am.  Dec.  457;  Way  v. 
Billings,  2  Mich.  397;  Merchants' 
Bankv.Harrison,S9Mo.  433;  i.  e.  93 
Am.  Dec  286;  People  v.  Beigler, 
Hill  &  D.  Supp.  (N.  Y.)  133;  Jones 
V.  Dana,  24  Barb.  (N.  Y.)  395;  Bank 
of  Toledo  v.  International  Bank,  21 
N.  Y.  642;  Methodist  Episcopal 
Church  «.  Pickett,  19  N.  Y.  482;  Wil- 
mingtoa  &c.  R.  Co.  v.  Sannders,  3 
Jones  L.  (N.  0.)  126;  Bank  ol  Han- 
Chester  v.  Allen,  11  Vt.  302 ;  Hender- 
son V.  Mississippi  Union  Bank,  6 
Bmedes&M.  <MiBS.),  814;  iUmsey  v. 
Peoria  ftc.  Ins.  Co.,  66  HI.  811.  Com- 
pare anU,  4§  60,  tt  teg.,  248,  249,  1346, 
S652. 
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%  7000.  Proof  of  the  Cborter.  —  Where  the  eorporatioQ  ia 
created  by  a  special  act  of  the  legislature,  the  courts  will  talc« 
judicial  notice  of  the  act  if  it  so  requires,  or  if  there  ia  a  gen- 
eral statute  of  the  State  requiring  the  courts  to  take  judicial 
notice  of  all  acts  of  the  legislature,  general  or  special, — in 
either  of  which  cases  it  is  only  necessary  to  produce  to  the 
judge  the  o£Scial  book  of  atatutes  containing  the  act  But 
where  the  courts  do  not  take  judicial  notice  of  the  act,  then  it 
is,  in  strictness,  necessary  to  prove  the  act  by  producing,  from 
the  office  of  the  Secretary  of  State,  a  copy,  duly  authenticated 
by  that  officer,  with  the  seal  of  8bato  thereto  affixed;  and  this 
is  sufficient  without  further  proof.  But  this  strictness  is 
probably  dispensed  vith  by  statutes,  or  rules  of  evidence 
which  make  the  bookt  of  legialalivt  acta,  printed  by  authority 
of  the  State,  evidence  of  the  private,  as  well  as  the  public, 
acts  contained  therein.  If  the  charter  is  the  act  of  the  legiila- 
twe  of  another  State  of  the  Union,  then  the  Act  of  Congress 
of  May  26,  1790,  which  provides  for  the  manner  in  which  the 
official  acts  of  one  State  shall  be  authenticated  in  order  to 
have  full  faith  and  credit  in  another  State,  governs;  and  this 
statute  provides  that  "the  acta  of  the  legislatures  of  the  sev- 
eral  States  shall  be  authenticated  by  having  the  seals  of  their 
respective  States  affixed  thereto."  *  It  is  therefore  not  ueces- 
sary  that  there  should  be  the  certificate  of  a  Secretary  of  State, 
or  other  official  authentication;  but  the  seal  of  the  State 
affixed  thereto  is  alone  a  sufficient  authentication.*  Where 
judicial  notice  is  not  taken  of  a  charter  under  the  rule  about 
to  be  considered,'  proof  of  it  ia  generally  made  by  the  prodtiC' 
Hon  of  the  statute  book,  printed  by  public  authority,  or  by  an 
exemplified  copy  of  the  particular  statute,  as  found  in  such 
book.*  Although  there  is  a  statute  making  the  printed  statute 
hooka  issued  by  public  authority  evidence  of  the  statutes 

■  Bev.  Stata.  tT.  S.,  i  905.  in  Wood  v.  Jefleraan  Coanty  Bank,  9 

■  State  •.Our,  6  N.H.  367;  United  Oow.  (N.  Y.)  104,  201;  United  Statoa 
Stolei  tr.  Johoa,  4  Dall.  (D.  S.)  412;  Bank  «.  Stearns,  IS  Wend.  (H.  Y.) 
t.e.1  Wash.  (U.  8.)  863.  314;  United  SUtet  «.  Johna,  4  Dall. 

»  Pot,  4  76»1.  (U.  a.)  412,  416. 

•  Cbenango  Bank  ••  Noyes,  cited 
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Uietein  conbunod,  yet  this  does  not,  it  has  been  held,  dispenae 
with  the  necessity  of  formally  producing  tht  ttalute  book  and 
offering  it  in  evidoiice.  In  other  words,  it  does  not  change  the 
common-law  rule  that  private  atatutas  must  be  put  in  evidence.^ 

i  7691.  Jndlclal  Kotlee  of  Charters  and  0«nena  Statutes 
of  lnoorpe«ttloB.  —  Unless  the  rale  is  changed,  by  statute  or 
otherwiae,  the  charters  of  private  corporations,  when  granted 
by  the  legislature  in  the  form  of  prwaU  acta,  are  not  noticed 
judieiaUy,  but  must  be  proved.*  But  by  statute  in  some  of 
the  States,  all  acts  of  the  legislature  are  public  actt,  in  the 
sense  that  the  courts  are  required  to  take  judical  notice  of 
them  without  the  necessity  of  their  being  formally  proved. 
Where  such  a  rule  prevails,  the  courta  will,  of  coarse,  take 
judicial  notice  of  tpecial  acts  of  the  legislature  chartering  cor- 
porations.* In  many  cases  special  charters  of  incorporation 
themselves  declare  that  the  act  shall  be  noticed  judicially  by 
the  courta.  In  such  a  ease  it  has  been  held  that  a  denial  of 
the  incorporation  of  the  plaintiff  does  not  put  the  plaintiff  to 
proof  of  it  at  the  trial.*  So,  the  courts  are  bound  to  take 
judicial  notice  of  any  statute,  although  of  a  private  nature 
which  contains  a  clause  declaring  it  to  be  a  public  act.*  Oen. 
eral  statutes  also  exist,  under  the  provisions  of  which  the 
courta  are  bound  to  take  Judicial  notice  of  all  special  acts  of 
incorporation.*    General  enabling  statutes  authorizing  asso- 

'  BbUot  9.  l^nt-i^An  Acsdem^,  If  Bel  Blver  Ao.  Abso.  *.  Topp,  18  Ind. 

Ho.  174.  842;  Agnew  «.  Bank  ol  Get^borg, 

■  Haven  v.  New  Hampablre  Axy  S  Har.  &  G.  (Md.)  478. 
Inm,  13  N.  H.  532  (1643) ;  t.  0.  38  Am.  *  Brookviile  Ins.  Co.  «.  Eecorda,  6 

Dec  612.  Blackf.  (Ind.)  170;  Whitewater  Val- 

*  Br  atatnte  In  Oeoiitia,  the  char-  ley  Canal  Co.  v.  Boden,  8  Blackf. 
lets  of  banka,  granted  by  the  General  (Ind.)  130. 

Asaemblj  oi  that  State,  an  pDblio  •  Thus,  it  la  enacted  hj  atatnte  In 

U«-a,  and  all   cotirta    take   judidal  UaaaachnsettB  that  "all  acts  of  In- 

notice «(  them.    Tenyv.  Herchanta'  oorporation  shall  be  deemed  pnblic 

Jka.  Bank,  66  Ga.  177;  *.  e.  B  Am.  acta,  and,  aa  euch,  may  be  declared 

GorpL  Caa.  45;  Davia  v.  Bankol  Fol-  on  and  given  in  evidence,  without 

too,  81  Ga.  60.  apecially  pleading  the  aame."    Bev. 

*  Anderson  v.  Eerna'  Draining;  Co.,  Sut.  Maaa.  1830,  otu  2,  t  8. 
14  Ind.  190;    f .  e.  77  Am.  Dec  63; 
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ciatioDS  of  indmduala  to  become  incorporated  for  trading  or 
other  purposes,  are  public  acts,  and  are  to  be  noticed  judi- 
cially, without  being  proved  in  the  ordinary  mode.* 

g  7698.  IMatiDction  between  Jadlctal  Notice  of  Charter 
and  Judicial  Notice  of  Corporation,  —  A  distinction  must 
consequently  he  taken  between  the  judicial  notice  of  charters, 
and  the  judicial  notice  of  corporations;  for  a  charter  may  have 
been  granted  witiiout  any  acceptance  of  it,  or  without  any 
organization,  or  user  thereunder,  in  which  case  there  will  be 
no  corporation.  The  charter  of  a  private  corporation,  which 
has  been  recognized  by  the  constitution  of  the  State,  acquires 
thereby  the  nature  of  a  public  statute  of  which  courts  are 
bound  to  take  judicial  notice.*  Where  judicial  notice  is  taken 
of  special  acts  of  the  legislature,  it  is  clear  that,  if  a  municipal 
corporation  is  created  by  such  an  act,  a  court  of  the  State  will 
take  judicial  notice  of  the  existence  of  the  corporation;  because 
in  such  a  case  the  assent  of  the  corporators,  that  is  to  say,  of 
the  inhabitants  of  the  town  or  city  which  is  made  a  corpora- 
tion, is  not,  in  general,  necessary  to  the  taking  effect  of  the 
statute,  but  whenever  the  statute,  according  to  its  terms,  takes 
effect  they  become  ipso  facto  incorporated.  But  where,  sie  is 
generally  the  case  with  private  corporations,*  the  assent  of  the 
corporators  is  necessary  to  create  the  corporation,  then  the 
rule  must  be  that  a  court,  although  it  may  take  judicial  notice 
of  the  statute  creating  a  corporation,  cannot  judicially  know 
the  fact  of  the  incorporation,  becanse  it  cannot  judicially 
know  the  fact  that  the  persons  named  therein  have  accepted 
the  charter  and  organized  under  it.* 

*  Dntcbesfl    Cotton    MiLn.    Co.    v.  *  Hunmett  v.  Little  Bock  Ac  B. 

DftTiB,  14  JohcB.  (N.  Y.)  238,  245;  Co.,  20  Ark.  204,  where  the  distino 

t.  0.7  Am.  Dec.  459;  Methodist  Epls-  tion  ia  taken,    A  number  of  holdings 

copal  Union  Church  «.  Pickett,  19  in  that  State  t&king  judicial  notice  of 

N.  Y,  482,  486 ;  Ewing  «.  Robeson,  16  the  existence  ol  private  corporations, 

Ind.  26,  29;  DeUwter  v.  Band  Creek  Bnch  aa  banks,  can  only  be  upheld  on 

Ditching  Co.,  26  Ind.  407.  the  ground  that  the  etatnte  operated 

■  Vance  v.  Farmera'  &c.  Bank,  1  eo  inttanli  to  create  a  public  corpora- 
Blackf.  (Ind.)  80.  Htm.    See  also  port,  i  7706. 

■  AttU,  i  &2,  «  uq. 
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§  7683.  Presumption  of  Ancient  CHiarter.  —  It  is  well 
settled,  b;  analogy  to  the  doctrine  of  ancient  grants,  that  tlie 
existence  of  a  corporation  may  be  established  by  presamptive 
evidence,  on  proof  of  its  having  been  in  existence  and  in  the 
exercise  of  the  franchises  claimed  for  a  great  length  of  time.^ 
The  company  of  Mercers,  to  prove  its  existence  as  a  corpora- 
tion, produced  a  series  of  books  containing  admissions  of 
freemen  and  other  acts  of  the  company,  commencing  in  the 
reign  of  Henry  VI.,  and  continuing  down  to  the  trial,  which 
books  were  taken  from  a  chest  which  had  always  been  in  the 
custody  of  the  clerk  of  the  company.  These  records  were 
admitted  as  presumptive  evidence  that  the  company  had  a 
corporate  existence.'  Upon  the  same  principle,  it  ia  sup- 
posed that  there  existed  in  the  original  thirteen  States  many 
ancient  grants  of  charters  belonging  to  colonial  days,  which 
could  not  be  produced  now,  and  the  production  of  which 
would  be  dispensed  with.*  But  it  has  been  held  that  this 
principle  cannot  be  appealed  to  in  Missouri  to  establish  the 
existence  of  a  corporation  which  purports  to  have  been  organ- 
ized in  that  State  in  1839.  The  reason  given  was  that  there 
was  then  no  general  statute  under  which  corporatioaa  might 
be  organized;  consequently  no  corporation  could  exist  except 
by  special  act  of  the  legislature.  Tlieae  acts  being  printed 
and  preserved,  although  perhaps  not  noticed  judicially  by 
the  courts,  are  easily  accessible  as  public  records  of  the 
State,  and  heuce  a  body  of  persons  claiming  to  have  ac- 
quired a  corporate  existence  prior  to  the  passage  of  the  gen- 
eral incorporation  laws,  could,  without  difficulty,  if  their  claim 
were  well  founded,  put  their  finger  upon  some  act  of  the  leg- 
islature empowering  them  to  become  incorporated.*  But  it  is 
held  in  New  England  that  where  the  proprietors  of  common 
lands  show  a  record  of  their  incorporation  under  an  enabling 
statute  forty  or  fifty  years  previous  to  the  controversy,  it  will 
not  be  competent  for  strangers,  or  the  individual  proprietors, 
or  their  heirs  or  assigns,  to  attack  the  validity  of  the'  organi- 

■  Ang.  &  Ames  Ooip.,  ch.I.,4  70.  ■  Doothitt  «.  Stiaeon,  63  Uo.  S68» 

■  Uercera  v.  Hart,  1  Car.  &  P.  113.     276.  '  Ibid. 
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ion  of  the  corporatioD,  on  the  ground  that  the  pertons  who 
ginally  claimed  title  as  tenants  in  common  and  became 
H>rporated,  had  not  in  fact  a  title.* 

i  7694.  Proof  of  Corporate   Existence   bj  SepntatloiL. — 

isely  allied  to  the  foregoiug  are  holdings  to  the  effect  that 
I  existence  of  a  corporation  may  be  proved  by  reputcUion, 
1  by  its  actual  use  for  a  length  of  time,  of  the  powers  and 
vileges  of  a  corporation;*  and  thia,  we  have  seen,  is  the 
de  of  proof  in  criminal  cases.*  And  it  seems  that,  in  any 
e  where  a  body  professing  to  be  a  corporation  is  sued,  proof 
its  corporate  existence  by  reputation  is  sufficient;  though 

I  better  theory  ie  that,  on  grounds  of  public  policy,  the  de- 
dant  is  in  such  a  case  estopped  from  denying  its  corporate 
stence.* 

\  7095.  Proof  nnder  Statntes  hj  Showing  that  the  Bodr 
ted  as  a  Corporation. —  Statutes  have  been  enacted  which 

II  further  simplify  the  mode  of  proof  of  corporate  existence, 
allowing  it  to  he  proved  by  showing  thfit  the  body  whose 
-porate  existence  is  questioned  acted  or  did  business  as  a 
■poration.' 

\  7696.  Proof  of  User  under  a  Cbartcr. —  Proof,  that  a 
rporation  has  used  or  exercised  the  franchises  granted  by 

'  Copp  V.  Lamb,  12  Me.  312;  Dol-  22  Pac.  Bep.  76.    Bee  also  Onmlla 

t.  Hardy,  26  M«.  &4&,  562;  Brsck-  &e.  R.  Oo.  tr.  Flnmos  Ccmiitj,  37  CaL 

•.  Pertoiu  Unknown,  63  Ue.  22ft;  364,  361 ;  Pmciflc  Bank  e.  De  Bo,  SI 

fries  Neck  Ac,  V.  Ipswich,  ISSMaw.  Cal.  638 ;  Dannebrc^  Ac  Min.  Co.  *. 

I.  c.  26  N.  E.  Bep.  239.  Ailment,  26  Oal.  286 ;  People  v.  Frank, 

>  I>il1ingbamr.8now,6UBm.647;  2S  Cal.  607,  510.    Proof  under  Mich. 

ckbridge  «.  West  Btockbridge,  IS  Lawi,  1871, 1876,  by  ihowlng  that  tha 

BS.  399,  400.  company   has    beta   doing    buaineM 

'  Ante,  i  7652,  under  a  particular  name;  Laka  6u- 

'  Bee  the  reasoning  of  Chief  Jua-  perior    Bldg.  Co.    «.  Thompson,  32 

I  Shaw  in  Narrwianeett  Bank  e.  Mich.  293.    That  the  act  of  1846,  in 

aatic  Silk  Co.,  3  Met.  (Maas.)  282,  Texas,  regulating  evidence  in  regaid 
to  corporations,  is  only  applicable  to 

'  Proo{auderOiT.CodeCal.,§S68,  cases  in  which  the  corporation,  or  the 

showing  tliat  the  body  has  been  assignee  of  the  corporation,  is  the 

Ing  aa  a   corporation;    Lakeside  plaintiS:  Beynolda v.  SkeHon, 3 Tex. 

ch  Oo.  V.  Crane,  80  Cal.  181 ;  I.  c.  616. 
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its  charter  nuder  the  name  therein  designated,  may  be  made 
in  any  appropriate  way,  —  by  producing  the  books  of  the  cor- 
poration,^  or  by  prodacing  inatromente  of  writing  executed  by 
it  as  a  corporation,*  or  eveii  by  parol.  Proof,  in  any  appro- 
priate mode,  that  the  corporation  commenced  businese,  conpled 
with  the  production  of  a  duly  atttheoticated  copy  of  its  char- 
ter, is  Buffioient,  prima  facte  at  least,  to  show  that  the  condi- 
tiona  on  which  the  charter  was  to  become  operative  have  been 
performed.'  A  favorite  and  frequent  way  of  proving  user  by 
the  corporation  of  its  powers  haa  been  merely  to  prove  that 
the  party  auin^  the  corporation,  or  being  aued  by  it,  haa  ad- 
mitted the  fact  of  its  existence,  hy  executing  to  it,  or  taking 
from  it,  the  inatrument  aned  on,  the  same  being  executed  in 
its  corporate  name,  or  otherwise  by  recognizing  the  fact  of  its 


■  Potl,  a  77DS,  7730.  Beynnlda  v. 
Uyen,  »1  Vt.  444.. 

*  Tbiu,  it  haa  been  held,  in  ui  oo- 
tion  bjr  a  corporation,  oa  a  note,  that 
if  defendant  pleads  nul  tut  eorjioratioth 
the  plaintiff  must  prove  incorpora- 
tion and  uMr  under  It.  But  the 
proof  will  be  beld,  on  appeal,  suffi- 
cient to  BUBtain  a  -rerdict,  if  the  chai^ 
tar  waa  read  in  evidencs,  though  by 
the  defendant;  and  if  the  note  in  auit 
was  produced  and  appeared  drawn  in 
lavor  ol  the  plaintifta  b;  the  corpo- 
rats  nAme.  The  cliartar  ahowi  ineor- 
poratiim,  and  taking  the  note  shows 
luer.  Bamaeir  v.  Peoria  Ac  Iqb.  Co., 
EB  m.  Sll.  So,  on  the  trial  of  an 
!«■•  of  mnxufititpttt  in  an  action 
^^nrt  a  corpcmtioa,  a  deed  of  trutt, 
pniporting  to  be  executed  hy  the  cor- 
poration nnder  Ita  cori>orat«  teal, 
■Moring  tbe  plaintiff's  debt  and  re- 
(dUng  that  the  corporation  haa  been 
organiied  in  pursuance  of  law,  is  ad- 
miflriWe  to  prove  its  legal  existence 
aa  a  corporation.  Anderoon  «.  Kana- 
wha Coal  Co.,  »V.  Va.  026.  Inan- 
•Omt  caae,  el  the  trial  ol  a  writ  ol 


and  that  two  books  which  he  pro* 
duced  were  tbe  records  of  the  corpo 
ration  kept  by  him,  but  these  books 
were  not  otherwise  offered  in  evi- 
denoe.  The  demandant  also  put  in 
evidence  a  mortgage  deed  of  the  de- 
manded premises  from  a  third  person 
to  itself,  in  which  it  was  described  as 
a  corporation,  and  a  subeequent  deed 
executed  by  tbe  tenant,  wtiich  recited 
that  tbe  demandant  was  the  holder  ol 
that  mortgage,  and  in  which  he  agreed 
to  pay  the  mortgage  del>t  to  "  said 
corporation."  It  was  held  that  this 
was  sufficient  evidence  of  the  corpo- 
rate existence  of  the  demandant. 
Fravident  Institntion  for  Savii^  *. 
Bomhom,  128  Uosa.  468. 

*  Lucas  D.  Bonk,  3  Stew.  (Ala.) 
147;  Dnnning  v.  New  Albany  Ao.  K. 
Co.,  2  Ind.  437;  Judah  •,  American 
Ac  Ins.  Ck).,  4  Ind.  3S3;  All  Stunta 
Church  V.  Lovett,  1  Hall  (N.  7.),  191 ; 
Bwartwout  •.  Hichlgan  Ac.  B.  Co.,  M 
Uich.  889. 
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being  in  existence  as  a  corporation.'  This  is  another  branch 
of  the  doctrine  already  considered,*  that  a  party  dealing  with 
a  corporation  as  such  becomes  estopped  from  disputing  its 
existence.  One  of  the  usual  modes  of  proving  user  under  a 
charter  is  to  prove  that  the  company,  subsequently  to  the  pas- 
sage of  the  act  of  incorporation,  had  an  office  at  a  particular 
place,  and  there  carried  on  the  business  for  which  it  was 
incorporated,  its  affairs  being  managed  by  directors  chosen 
for  that  purpose  from  time  to  time.*  So,  in  case  of  a  turnpike  - 
company,  it  was  sufficient  proof  of  user,  to  prove  the  comple- 
tion of  the  road  of  the  company,  the  acceptance  of  it,  as 
required  by  its  charter,  the  erection  of  toll-gates,  etc.*  In 
general,  proof  of  user  may  consist  of  evidence  of  the  acts  of 
the  corporation,  showing  that  they  are  doing  business  under 
their  charter,  —  for  example,  keeping  an  open  office,  having 
officers  acting  in  the  name,  and  as  the  agents  of  the  company.* 
It  may  be  made  by  showing  acta  in  pais:  it  is  not  necessary 
that  it  should  be  made  by  the  introduction  of  matters  of 
record.  Accordiugly,  where,  in  a  suit  by  a  mutual  insurance 
company  upon  a  premium  note,  evidence  in  proof  of  user  was 
offered  that  they  had  received,  under  their  charter,  applica- 
tiona  for  policies,  and  that  policies  had  been  issued  by  them 
from  1838  to  the  time  of  the  trial,  it  was  held  that  this  was 
not  error.' 

g  7097.  User  Proved  by  Provlnir  a  Corporatloa  de  Psoto. 

Another  way  of  stating  the  same  principle  and  reaching  the 
same  result  is  to  say  a  proof  of  user,  under  a  charter  of  gen- 
eral enabling  statute,  is  a  sufficient  mode  of  proving  the  exist- 
ence of  a  corporation  de  facto,  although  it  may  not  exist  d« 
jure, —  in  other  words,  by  proving  the  existence  in  fact  of  a 
corporation  which  might  have  lawfully  existed   under  the 


*  Williama  v.  Bank  of  Michigan,  7  *  Searebntgh  Tornpiko  Co.  v.  Out 
Wend.  (M.  Y.)  639.  ler,  8 Vt.Slfi. 

■  AnU,  ii  618,  7647.  *  Oahill  «.  Kalsmuoo  Ins.  Co.,  S 

*  Utica  Ina.  Oo.  «.  Tilman,  1  Wend.  Dongl.  (Hich.)  124, 135 ;  i.  c.  43  Am. 
(N.Y.)555.  Dec  467.                               *  Ibid. 
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charter  or  goveTDing  statute.*  Very  alight  evidence  ib  gener- 
ally held  sufficient  to  establiBh  the  user  necessary  to  show  the 
existence  ot&de  facto  corporation.  In  some  jurisdictions  it 
ia  only  necessary  to  show  that  the  corporation  asBumed  to  act 
as  such;*  or,  in  other  vords,  to  show  a  contiuued  user  of  the 
franchises  of  an  incorporated  and  organized  company  by  per- 
sons  assumiDg  to  act  as  its  directors,  —  this  being  not  only 
competent  evidence  of  its  continued  corporate  existence,  but 
.also  that  such  persons  were  its  legal  directors.* 

g  7698.  Vser  nnder  •  General  Law.  —  In  like  manner, 
where  a  corporation  purports  to  derive  its  franchises  from  a 
general  law,  proof  of  its  existence,  for  the  purposes  of  ordinary 
litigation,  is  sufficiently  made,  by  showing  the  existence  of  a 


1  Searaborgh  «.  Cutler,  6  Vt.  31S. 
8e«,  to  this  effect  generftUy,  Beneach 
*.  John  Hancock  Hot.  life  Ina.  Co., 
11  N.  Y.  Bapp.  S48;  Bank  of  man- 
cheat«r  i.  Allen,  11  Vt.  302,  307;  Jef- 
fries Neck  Ao.  •.  IpBirich,  163  Maaa. 
42,44. 

■  Beynolde  r.  Hyen,  61  Vt.  444. 

■  St.  Panl  fire  Ac.  Ins.  Co.  v.  AUIa, 
24Minii.76.  Tbiu.iaaBaitbyabank 
upon  a  note,  proof  tliat  the  pl^tiff 
is  doing  boaineaB  as  a  bank  in  the 
n»n>e  in  which  it  ie  sued,  that  it  haa 
a  president  and  other  officers,  and 
keepe  a  discoant  roister,  haa  been 
held  Bufficient  to  eetabliah  its  italuf 
as  a  corporation  for  the  pnrpoeea  of 
the  suit,  —  it  being  r^arded  as  im- 
material whether  it  ia  an  incorporated 
company  or  a  Tolnatary  association. 
Farmers'  and  Drovers'  Bank  •.  Will- 
iamaon,  61  Ho.  2S9.  In  an  action 
upon  a  atock  sabecription  it  appeared 
that,  preriona  to  the  date  of  the  aub- 
scription,  directora  and  officers  of  the 
body  were  choaen.  Other  acts  of 
user  were  proved,  but  were  not  more 
definitely  fixed  aa  to  Hjm  than  that 
they  were  afur  the  date  of  the  election 
o(  officers,  which  preceded  that  of 


the  anbecriptioQ  anljr  one  week.  This 
was  held  to  be  aufflcient.  Buffalo  &a. 
B.  Co.  ».  Gary,  26  N.  T.  76.  It  has 
been  held  that  taking  enbecriptions 
to  stock  and  Issuing  certificates 
thereof,  electing  managers  and  direct- 
ore,  adopting  by-laws,  buying  a  lot, 
and  constructing  and  leasing  a  build- 
ing upon  it,  —  constitute  a  sufficient 
naer  to  constttate  a  dt  facta  cjrpora- 
tion,  which  will  prevent  liability  of 
the  members  as  partners,  under  a 
statute  authorizing  corporations  for 
such  bosinees.  Finnegan  «.  Not«n- 
berg,  62  Minn.  23B;  i.  e.  63  N.  W. 
Bep.  1160;  18  L.  R.  A.  778.  Where 
the  corporation  has  entered  on  op- 
j>eaniR«e  to  an  action  in  the  name  by 
which  it  was  sued,  and  has  served 
an  answer  upon  the  opposite  party, 
proof  of  nser  oi  of  the  performance 
by  it  of  corporate  acts,  ia  sufficient  to 
establish  its  existence  and  identity  as 
a  corporation,  for  the  pnrposeB  of  the 
auit.  Derrenbacher  v.  Lehigh  Valley 
R.  Co.,  21  Hun  <N.  T.),  612;  t.  c.  60 
How.  Pr.  <N.  T.)  283.  Compare 
Stoddard  c.  Onondaga  Annual  Con- 
ference, 12  Barb.  (N.  Y.)  673;  ante, 
f  7646. 
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eoeral  lav  under  which  it  might  exist,  and  hj  showing  th« 
tercise,  on  its  part,  of  the  franchisee  which  it  might  properly 
Ave  acquired  by  a  due  organiKation  under  such  general  law.' 
n  the  other  hand,  carrying  on  business  in  a  corporate  name 
not  evidence  which  can  be  considered  for  the  purpose  of 
itahltsbing  the  existence  of  a  corporation,  where  there  is  no 
w  authorizing  the  members  to  file  articles  of  association,  or 
)  become  incorporated.' 

g  7699.  Proving'  Corporate  Existence  where  Corporation 
Orgnalted  nnder  General  Iawb. —  The  UBual  mode  of 
roving  the  existence  of  a  corporation  which  has  been  organ- 
ed  under  a  special  charter,  by  making  proof  of  the  e^rf«r 
id  of  iM0r  thereunder,*  has  no  direct  application  in  the  case 
:  a  corporation  organized  under  a  general  law.  In  the  case 
:  corporations  organized  under  general  enabling  statutes,  the 
mal  course  is  for  the  associates  to  file  articles  of  association, 
■  articles  of  incorporation,  in  certain  public  offices,  gener- 
ly  in  the  office  o!  the  recorder  of  deeds  of  the  county  within 
hich  the  chief  office  of  the  corporation  is  to  be  established, 
id  a  duplicate  thereof  with  the  Secretary  of  State.  Some 
'  these  statutes  provide,  in  addition,  that  when  these  things 
'6  done  in  conformity  with  law,  the  Secretary  of  State  shall 
sue  to  the  co-adventurers  a  certificate  of  their  incorporation, 
'here  there  is  no  provision,  such  as  that  last  named,  a  copy 
the  articles  of  association,  duly  certified  by  the  Secretary  of 
«te,  is  the  usual  evidence,  and  in  many  cases  it  is  prescribed 
r  statute  that  it  shall  be  the  evidence.  Statutes  exist  making 
'tides  of  association,  or  articles  of  incorporation,  sometimes 
Jled  the  certificate  of  incorporation,  being  an  instrument 
ed  by  the  associates  to  procure  their  incorporation,  when 
ily  certified  by  the  public  officer  in  whose  office  it  is  lodged 
I  pursuance  of  the  statute,  |>rtmo/acf6  evidence  of  their  exist- 

*  Abbott  •.  Om&Iut  Smeltiiig  Co.,  ■  Eaton  *.  Walker,  76  Hich.  079; 

Keb.  416;  Fiimegaa  •.  Koerenberg,  «.  e.  6  L.  B.  A.  102|  43  S,  W.  Bep. 

Hmn.839;i.  a.  18L.B.  A.  778;  03  636. 
W.B«p.ll60;OrenBhaw«.ni]maii,  *  Jni<,  4  7689. 

3  Mo.  b33;  i.  e.  20  3.  W.  Rep.  1077. 
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«nee  as  a  corpoTation.'  Under  general  statiites,  framed  oa  the 
model  of  those  of  New  York,  where  it  is  necessary  to  prove 
the  corporate  existence,  it  may  ordinarily  be  proved  by  iutro- 
dncing  in  evidence  copies  of  its  articles  of  association,  filed  in 
the  office  of  the  Secretary  of  State,  where  that  mode  of  organ- 
izing a  corporation  is  prescribed  by  the  governing  statute;  and 
also  by  a  record  of  the  articles  of  association  in  the  office  of  the 
register  of  deedt  of  the  county  where  the  principal  place  of  busi- 
ness of  the  corporation  was  established,  where  the  governing 
statute  requires  the  articles  of  association  to  be  so  recorded.* 

§  7700.  Filing  of  Articles  and  Election  of  Officers. —  Un- 
der a  general  enabling  statute,  such  as  that  mentioned  in  the 
preceding  section,  the  mode  of  proof,  corresponding  to  the 
proof  of  a  charter  and  user  thereunder,  is  proof  of  an  organ- 
ization by  filing  articlet  of  aasoeiation,  or  of  incorporation,  under 
the  enabling  statutes,  and  of  the  election  of  the  proper  corpo- 
rate officers.  Such  was  the  mode  under  a  general  statute  ol 
Mew  York,  which  provided  (1)  that  the  usual  certificate  in  such 
cases  should  be  filed  in  the  office  of  the  county  clerk,  and  a 
duplicate  thereof  with  the  Secretary  of  State;  (2)  that  "  when 
the  certificate  shall  have  been  filed  as  aforesaid,  and  ten  per 
cent  of  the  capital  named  paid  in,  the  persons  who  shall  have 
sigued  and  acknowledged  the  same,  and  all  others  who  there- 
after may  be  holders  of  any  share  or  shares  of  said  capital 
stock,  and  their  successors,  shall  be  a  body  politic  and  cor- 
porate, in  fact  and  in  name,  by  the  name  stated  iu  such  cer. 
tificate,"*  etc.  Under  this  statute  it  was  held  that,  although 
the  ten  per  cent  of  capital  was  never  paid  in,  the  filing  of  the 
certificate,  as  required  by  the  first  section,  and  an  election  of 
officers  and  proceedings  in  furtherance  of  the  object  of  its 
creation,  constituted  the  body  a  de  facto  corporation,  entitled 
to  carry  on  its  enterprises,  have  its  day  in  court,  and  divide 

*  See,    fn  «x«m^a,  Qea.  Btata.  ■  As  wm  dime,  with  Kpprorml,  in 

Waah..  4  1409;  Enan>  Ac.  Co.  «.  B.iown  v.  Cortnn,  40  Minn.  608;  i.  c. 
Stemd,  4  Wuh.  680.  42  N.  W.  Rep.  481. 

*  iMwa  N.  T.  IKS,  oh.  S28. 
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its  revenue  among  the  holders  of  the  aharea  of  iia  capital, 
until  the  State  should  iuterpose  and  aak  that  it  be  disflolved.* 

§  7701.  OrKanlzatton  In  Fact  and  User  thereonder,  —  Oq 

priaciplea  already  considered,*  other  decisions  are  to  the  effect 
that,  for  the  purposes  of  civil  aotiona,  an  organizaiion  m  fact 
and  user  under  it,  is  sufficient  proof  of  corporate  ezistencei 
although  there  may  have  heen  irregularities  or  omissions  in 
the  first  instance.*  In  these  casea  the  principle  ia  applied  that 
a  substantial  or  colorable  compliance  with  the  law  is  the  most 
that  can  be  demanded  in  a  litigation  between  private  parties, 
where  the  question  arises  collaterally,  and  where  the  State 
sufTers  the  assumed  corporation  to  exist.*  But,  on  the  other 
hand,  we  find  expressions  of  opinion  to  the  effect  that  there 
must  at  least  be  an  organization  in  good  faith,  under  some 
existing  charter  or  general  law.* 

g  7702.  Corporate  Books  and  Records  ••  Bvideiioe  of  Or- 
ffanizaUon  and  User.  — The  primary  evidence  of  the  organiza- 
tion of  a  corporation  is  to  be  sought  for  in  ita  records.'  When, 
tlierefore,  the  issue  is  raised  by  the  pleadings  whether  or  not 
a  corporation  has  been  organized  under  its  act  of  incorpora- 
tion, or  other  enabling  statute,  its  hook  of  entries  containing 
the  articles  of  association,  signed  by  the  associates,  and  other 
record  of  its  proceedings,  is  properly  admitted  in  evidence 

■  Eaton  s.  AepiawELll,  19  K.  Y.  119;  Silk  Co.,  3  liet.  (Mass.)  2SS;  Bnn- 
Abbott  V.  Aspinwall,  26  Barb.  (N.  Y.)  combe  Tump.  Co.  •.  M'Cmooii,  I 
202.  Bee  slso  Wood  v.  Cooaft  Ac  Dot.  &  B.  (N.  G.)  306;  HcFarUn  *. 
R.  Co.,  32  G«.  273,  291.  Oompue  Triton  Ins.  Co.,  4Denio  (N.T.),  392; 
Smrtvout  «.  Hichigan  &c.  R.  Co.,  Wood  v.  Jeflerson  Coontf  Bfuik,  9 
24  Mich.  389.  Cow.  (N.  Y.)  194;  Vawter  b.  Fraak- 

*  AnU,ii^,tlKq.  l!n  College,  63  Ind.  88;    Orays   v. 
■Marab  •.  Aetoria  Lodge,  27  HI.     Turnpike  Co.,   4  Rand.   (Va.)  678; 

431.  Crump  v.  United  SUtei  Hin.  Co.,  7 

■  Finnegane.Noerenberx,52Minn.  Gratt.  (Va.)  SB2;  t.  e.  66  Am.  Dec 
239;  t. «.  63  N.  W.  Rep.  1150;  18  L.  116;  HighUndTurnp.Co.v.H'Eean, 
R.  A.  778.  10  Johna.  (N.  Y.}  164, 166 ;  t.  e.  6  Am. 

*  Welch  V.  Old  Dominion  Min.  Ac.  Dec  S24 ;  Bill ».  Foorth  Oreat  We^ 
Co.,  31  N.  Y.  St.  Bep.916;  i.  e.  10  ernTurnp.Co.,14  Johna.  (N.Y.)4U; 
N.  y.  Bupp.  174.  Reynolds  ».  Mjren,  61  Vt.  444;  but 

*  Nom^ansett    Bonk  *.  Atiantic  aee  Lncaa  v.  BMik,2  Stew.  (Ala.)  147. 
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to  prove  the  fact  of  organization ;'  and  an  organization  may  be 
shown  by  the  minutu  of  the  corporation  withoat  producing  its 
liitt  of  tubBcribera}  So,  the  books  of  the  eommiaaionera,  ap- 
pointed under  a  charter  to  receive  Bubscriptions  to  the  stock 
of  a  projected  line  of  railway,  are  competent  evidence  to  es- 
tablish the  facts  recorded  therein,  relating  to  the  performance 
of  their  duties.* 

$  7T08.  Records  Need  not  Show  Acceptance  of  Oharter.  — 

Afl  already  seen,'  a  body  of  men  cannot  be  forced  to  become 
incorporated  for  private  purposes  without  their  own  consent; 
and  therefore  it  is  necessary  to  the  existence  of  such  a  corpo- 
ration that  the  charter,  or  other  enabling  statute,  shall  have 
been  accepted  by  those  named  therein  in  the  case  of  such  char- 
ter, or  by  others  in  the  esse  of  a  general  enabling  statute/ 
But  it  is  not  at  all  necessary  that  the  fact  of  auch  an  accept- 
ance should  be  proved  by  the  records  of  the  corporation,  —  as, 
for  instance,  by  an  express  vote  to  that  effect  entered  upon 
those  records.  In  the  case  of  a  special  charter,  an  acceptance 
will  no  doubt  be  presumed  in  many  cases,  the  same  as  the 
acceptance  of  a  deed-poll  will  be  presumed,  where  it  is  mani- 
festly beneficial  to  the  grantees.  Certainly,  after  considerable 
lapse  of  time,  and  a  continued  exercise  of  the  powers  granted 
to  the  corporation,  the  presumption  becomes  irresistible  that 
the  charter  has  been  accepted.* 

*  Foster  «.  White  Cloud  Qntj  Co.,      6t  Joseph  Ac.  Co.  t>.  Shambangh,  lOS 
32  Ho.  5(K.  Ho.  557 ;  (.  e.  17  a  W.  Rep.  581. 

*Cramp«.tJmted6tateaMin.Go.,  *  MiddlewxHoBbaudmenn. Davis, 

7G»tt.(Va.)S52;  t.e.  66  Am.  Dec.  3  Het.   (Hase.)  138;    Nairt^anaett 

lie.  Bank    •.  Atlanta    SUk  Co.,  3  Met. 

*  Wood  •.  Coosa  Ac  B.  Co.,  32  Ofl.  (Haaa.)    282;    Whitmore   «.  Fonrth 
273.  Coiig.eoc,2Qrny(Haa8.),306;  Stone 

*  AnU,kSl.  V.  Con^regatdonal    Boo.,   14  Vt.  B6; 
■  A  corporation,  chartered  hf  %     Bwik  n.  Allen,  II  Vt.  302.    Thus,  the 

Btatate  which  declarea  that  "  there  is  acceptance  of  a  charter  by  a  railroad 

beraby  incorporated "  a  corporatdon  company  la   tnfficiently    proved    by 

named,  without  prescribing  any  con-  ebowiog  that  the  act  was  puaed  at 

ditions  precedent,  oomea  into  exist-  the  reqneat  of  the  direoton  desig- 

eoce  on  tbe  charter  being  accepted  nated  therein,  or  by  the  constrnction 

by  the  oorporatore  therein  named,  and  oae  by  the  company  of  a  part  of 
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770ft.  Proof  hj  WltaesM*  under  Notice  to  Prodace 
porate  Book*.  —  After  notice  to  a  corporation  to  produce 
books  of  the  corporation,  containing  the  records  of  the 
luization,  the  plaiutiEf  may,  in  case  of  a  refusal  by  the  cor- 
ite  agents  to  do  so,  prove  the  de  facto  existence  of  the  cor- 
ition  by  witnesses,  and  that  the  certificate  of  incorporation, 
equired  by  law,  was  filed  with  the  proper  ofiBcers.' 

7705.  Wbere  the  Corporation  la  TTn conditioner  rocor- 
ftted. —  There  is  a  line  of  early  holdings  to  the  effect  that 
re  a  statute  unconditionally  incorporates  a  body,  the  ez- 
nce  of  the  corporation  is  sufficiently  proved  by  the  pro- 
tion  of  the  statute  declaring  it  to  be  such,*  in  which  case, 
reated  by  a  public  act,  the  court  will  take  judicial  notice  of 
izistence,  and  of  course  a  plea  of  mU  tiel  corporation  will  be 

on  demurrer.*  But  the  writer  has  submitted  the  view 
',  this  principle  can  have  no  just  application,  except  in 
ie  cases  where,  as  in  the  case  of  municipal  or  other  public 
lorations,  the  lutent  of  the  corporators  is  not  necessary.* 

7706.  Judicial  KoUce  of  the  Existence  of  Corporation. — 

I  author  accordingly  conceivea  the  true  principle  to  be  that, 
>rever  it  is  competent  for  the  legislature  to  create  a  corpo- 
on  by  an  unconditional  declaration  of  the  fact  that  the 
aoration  exists,  and  the  legislature  has  made  such  a  decla- 
on, —  as  in  the  case  where  a  municipal  corporation  ia 
tted  by  an  act  of  the  legislature, — tho  judicial  notice  which 
courts  will  take  of  the  statute,  will  carry  with  it  a  judicial 

tMdwhichitwucraatedtobaild.  41G;  Fftrmera'  &o.  Bonk  «.  Troy  <Atj 

'oceph  Ac  Co.  p.  Shambangh,  106  Bank,  1  Doagl.  (Hich.)  457;  Bonth- 

657 ;  t.  0. 17  B.  W.  Rep.  661.  hold  v.  Hortoa,  6  HiU  (N.  T.),  601 ; 

Dooley  v.  Cfaetbin  Qlui  Co.,  16  Wood  e.  Coott  &c.  B.  Co.,  32  G*.  27S. 

r  (Maea.),  4d4.  Bnt  see  Oahill  e.  Ealanuwoo  Idb.  Co., 

Mahonr  «.  Bonk,  4  Ark.  890;  2  Dongl.  (Uich.)  U»;  i.  a.  48  Am. 

noDt  Central  R.  Oo.  «.  Ohyea,  SI  Dec.  467. 

30;  Fire  Departmsnt  «.  Kip,  10  ■  H«mmeH  «.  Uttio  Book  As.  &. 

id.  (Cf.T.)a66-,  Brouwar  «.  Ap-  Co.,  30  Aik.  204;    HcKiel  ■.  RMd 

f,  1  SandL  (N.  Y.)  ]5S;  United  £M«t«  Bank,  4  Ark.  W2. 
.  Johns,  4  Dall.  (U.  SO  413,  '  AnU,  i  7692. 
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knowledga  of  the  fact  of  the  existetice  of  the  corporatioo;  but 
that,  as  to  private  corporations,  which  cannot  come  iuto  ezist- 
enca  axcept  by  the  eoment  of  the  persoas  who  are  incorporated, 
their  existeace  is  to  be  eatahlished  by  proof,  when  properly 
cootroTerted,  like  any  other  fact  in  issue.' 

8  7707.  ProofbrActsorAdmlsidAnsbrtbe  Opposite  Party. 
A  coaunon  way  of  proving  the  existeace  of  a  corporation  li 
by  proving  acts  of  the  opposite  party  which  from  their  very 
nature  admit  its  existence,  and  in  maoy  cases  raise  an  atoppel 
against  such  party  from  denying  it.*  In  the  absence  of  doca- 
mentary  evidence  of  the  organization  of  a  corporation,  evi- 
dence that  the  defendant  was  present  at  the  organixation  of  a 
company  as  a  corporation,  was  elected  and  acted  as  president, 
and  signed  the  note  in  suit  as  such,  is  prima  fade  proof  of  the 
existence  and  organieation  of  the  corporation,  as  in  effect  the 
admiBsion  of  a  party.'  So,  where  a  defendant  is  sued  under 
a  name  which  implies  a  corporate  existence,  the  fact  that  it  is 
a  corporation  may  be  inferred  from  its  having  issued  the  obli- 
gation sued  on  under  that  name,  by  its  president  and  secre- 
tary/ 

S  T70S.  Iiettera  Patent,  Certificate  of  Incorporation,  Artt- 
clfls  of  AMocfation,  etc.  —  It  may  be  stated,  as  a  general  rule, 
that  letters  patent  issued  by  the  Governor,  as  in  Pennsylvania,* 
oriicles  of  incorporation,  sometimes  called  eertificate$  of  ineorpo- 
ratioTt,  filed  in  the  proper  public  ofiice  or  offices,*  oi  the  eer- 

*  AnU,  i  7692;  Fortemonth  Ltverj  tb«  validity  of  snch  letten  paiad  cso- 
Oo.  «.  W»taon,  10  Haea.  41;  Hiois-  not  be  qnestioned  collaterally, —na 
tarial  Ac  Fond  *.  Kendrick,  12  Ue.  Oochnn  «^  Arnold,  «  Pa.  &L  899, 
aU;    Tomoa    «.    Harre -de -Grace  40&. 

Bank,  6  Bar.  &  J.  (Md.)  47;  t.  c.  14  *  Fkbdo  Oaoal  Ac.  Oo.  v.  Warner. 

Am.  Dec  254.  72  Cat.  379;  i.  e.  14  Pac.  Hep.  37;  2 

■  .Aitfe,HSlS,lS63,34S3,3688,7617.  Bail,  ft  Corp.  L.  J.  66;  Knapp  Ac 

*  Hsthm  «.  BrovR,  3S  S.  H.  645.  Oo.  v.  etrand,  4  WMb.  686;  t.  «.  3 

*  Bob  Aqua  Imp.  Oo.  «.  Standard  Pae.  Rep.  1063;  Vanneman  «.  Young, 
Fire  Ins.  Co.,  B4  W.  Va.  7M;  «.  e.  IS  Ii2N.  J.  L.  408;  t.  s.  SO  Atl.  a«p.«8; 
S.  B.  Itep.  m.  Bates  «.  Wilion,  14  (Mo.  140;  i.  a.  ft 

*  Donej  Hanmter  Itaka  Oo.  «.  Fac.  Rep.  W;  Dannabrage  Ao.  lUn. 
Hanh,  II  Elsb.  Pat.  Cas.  387.    That  Oo.  «.  Ailment,  26  Cal.  286. 
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I  o/  tlu  proper  public  officer,  in  the  case  of  corporations 
id  under  State  laws,  generally  the  Secretary  of  State; '  and 
I  case  of  national  banks,  of  the  Comptroller  of  the  Cur< 
'  to  the  effect  that  the  associates  have  complied  with  the 
Lions  of  the  law  aathorizing  them  to  exist  and  do  busi- 
es a  corporation,  —  is  prima  facie  evidence  of  their  due 
)oratioD,  in  connection  wilh  additional  proof  of  a  user 
)  franchises  conferred  by  the  statute  under  which  they 
organized.  Under  some  statutory  schemes  of  incorpora- 
vhat  are  usually  called  the  articles  of  association,  or  the 
)3  of  incorporation,  pass  under  tbe  name  of  the  eertiji- 
'incorporation.  This  is  the  constating  instrument  adopted 
I  incorporators,  under  the  goveruiog  statute,  and  it  seems 
called  the  certificate  of  incorporation  by  reason  of  the 
hat  when  certified  by  the  Secretary  of  State,  or  other 
lated  State  officer,  it  becomes  the  legal  evidence  of  tbe 
rate  existence  of  the  associates.  Under  strict  theories, 
I  document  is  not  admissible  in  evidence  to  prove  the 
nee  of  s  corporation,  where  it  is  defective  for  want  of 
rmity  to  the  essential  requirements  of  the  governing 
9.*  Thm,  a  certificate  of  incorporation  which  provided 
he  affairs  of  the  corporation  should  be  controlled  by  its 
lent,  vice-president,  and  attorney,  instead  of  a  board  of 
ors  or  trustees,  as  required  by  the  governing  statute, 
ot  sufficient  to  create  a  corporation  de  jure;  though  one 
lad  signed  such  certificate,  who  bad  conveyed  property 
company,  and-who  had  acted  as  one  of  its  officers,  was 
>ed  from  denying  its  existence  de  facto.*  The  governing 
iple  is  that,  unless  the  statute  empowers  the  particular 
-  to  determine  that  tbe  provisions  of  the  law  have  been 
lied  with,  his  certificate  to  that  effect  is  not  evidence  of 


ite,  4  220,  rt  W9.  *  Antt,  4  221;  HcGallioa   v.   Hf- 

x«.  National  Bajik,  91  ni.  20;  bernia  Savings  h  Loan  Bodety,  70 

Am.  B«p.  44;  Merchants'  Ac.  Gal.  16S;  Bates  v.  Wilson,  14  Golo. 

.  G&rdoK),  %  N.  Y.  Super.  101 ;  140 ;  t.  c.  24  Pac.  Rep.  99. 
fat.  Bank  v.  Eidd,  SO  Minn.  '  Balea  v.  Wilson,   14  Colo,  140, 

ixBt  Nat.  Bank  v.  Lo; hed,  28  166;  t.  e.  24  Pac.  Bop.  99. 
396. 
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that  fact,  but  the  fact  must  otherwise  appear.'  On  the  other 
hand,  defects  in  such  certificates  of  incorporation  are  fre^ 
quenUy  overloolced,  especially  where  there  ia  a  statute  pro- 
hibiting corporations,  doing  buBiness  as  such  in  good  faith, 
from  being  overthrown  in  collateral  proceedings.  Where 
there  was  such  a  statute,  a  certificate  of  incorporation  was 
held  admissible  in  evidence,  although  not  acknowledged  hy 
aH.  the  incorporators.* 

§  TT09.  ConcloslTeaeM  of  Certificate  Xssned  by  PaMic 
OfflolaL  —  A  certificate  of  incorporation,  filed  according  to 
the  provisions  of  a  general  corporation  law,  constitutes  eon- 
clutive  proof  as  to  the  regularity  of  the  incorporation.  If 
there  is  any  fraud  in  the  recitals  of  the  certificate,  the  corpo- 
ration may  be  ousted  of  its  franchise  at  the  suit  of  the  State; 
or  possibly  creditors  who  have  been  deceived  by  the  fraud 
may  have  an  action  gainst  the  guilty  parties.  But  the  de 
facto  existence  acquired  by  the  corporation,  under  such  a 
certificate,  is  sufficient  to  enable  it  to  act  as  a  corporation, 
and  acquire  rights  and  incur  liabilities  as  such,  which  will 
be  enforced  in  the  Judicial  courts.* 

g  7710.  Certlflcato  of  Commissioners  that  Conditions  Pr^ 
cedent  have  heen  Performed.  —  We  have  bad  occasion  to  refer 
to  schemes  of  incorporation  under  which  commissioners  were 
appointed  to  superintend  the  organization  of  the  intended 
corporation  under  its  charter,  acting  under  a  statutory  power 
of  attorney.*  The  better  opinion  is  that  where  sucli  oommie- 
rioners  are  appointed  and  the  statute  empowers  them  to  cer< 

*  Boycev.  ^miteM  A&of  th«  M,  E.         ■  Duinebroge  ice,  Uin.  Co. «.  AIl- 

Chnrcb,  46  Md.  8&0.    O^e  antboii^  ment,  26  0ml.  286. 
of  thiscMeiaqo«tionBble;  since  the  *  Cochruns.Amold,  68Pa. 81.399; 

miUmv  of  the  opmioD,  in  his  reuoo-  oyerrnliiig  PAtenoo  «.  Arnold,  4B  Pa. 

ing,  denies  the   whole  doctrine   of  St.  410;  onto,  ^  248,  2991. 
d*  /acta  corporationB,  and  denies  the  *  Ante,  4  44.    See  Napier  v.  Poe,  12 

iwindple  tliat  parties  can  be  eetop-  Ga.  170, —as  to  the  powera  of  each 

pad  t^  their  conduct  from  showing  commiasionen,  and  the  conclusive- 

tbat  a  pretended  corporation  ii  not  neaa   of    their   acta;    and    ctanpare 

■och  dtjure.  Uitchell  v,  Rome  B.  Co.,  17  Ga.  674. 
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tify  to  the  fact  of  the  organization  of  the  corporation,  their 
eertificaU  it  coneluaive  evidence  of  that  fact,  for  every  purpose 
of  collateral  attack;  *  and  that  the  action  hy  the  commissioners 
can  he  reviewed  only  in  a  proceeding  brought  hy  the  State 
directly  against  the  corporation  to  inquire  into  the  validity  of 
its  incorporation.' 

§  7711,  Presumptloiui  in  Favor  of  tbe  Be^larlty  ot  Or- 
ganization.—  Where  the  organization  of  a  corporation  takes 
place  under  the  superintendence  of  a  board  of  commission- 
ers, or  of  a  public  official,  then  the  ordinary  presumption  of 
rigkUaeting,  which  operates  in  favor  of  offieud  action,  comes 
into  play,  and  carries  with  it  the  presumption  of  the  regular 
aod  proper  organization  of  the  corporation.*  Where  the 
organization  is  the  work  of  the  co-adventurers  themselves, 
under  an  enabling  statute,  this  presumption  of  right-acting 
still  exists  in  some  force,  though  it  is  not  as  strong  as  in  the 
case  just  mentioned.  It  has  been  held,  under  the  New  York 
Manufacturing  Act,  that  a  manufacturing  corporation  will 
be  presumed  to  have  been  legally  organized,  if  the  question 
arises  in  a  collateral  proceeding,  where  there  is  no  allegation 
to  the  contrary,  and  where  it  affirmatively  appears  that  two 
of  the  three  persons  named  in  the  certificate  of  incorporation 
as  trustees  for  the  first  year,  were  stockholders,  and  it  does  not 
appear  that  tbe  third  was  not.*    But,  assuming  that  it  is  nec< 

*  Utchfleld    Bank  •.  Church,  20  And  hj  giviiig  in  evidence  the  ceitlfi- 

Oonn.  137;  Pilbrow  t.  Filbrow'e  A.U  cateof  the  inapectors  Uiat  the  tnrn- 

moapheric  Aa.  Co.,  5  0.  B.  410 ;  Tor  pike  road  wiiich  the  corporation  had 

'Bimr  Nav.  Co.  v.  Neal,  3   Hawks  been  chartered   to  build  wu  com- 

(N.  0.),  620.    Compan  ante,  4(248,  pleted.andthatitBgateflwereerected. 

2991,  This  proof  was  held  iiisu£Bcient,  bnt 

»  Tar  Kiver  Nav.  Co.  «.  Neal,  8  why  the  opinion  dooa  not  state.  BUI 

Hawks  (N.  0.},  620,  63&.    There  is,  •.  FoorUi  Great  Western  Torsp.  Co., 

howerer,  a  decision  in  New  York,  14  Johns.  (N.  T.)  416. 

■eeminglr  oppoeed  to  this  view,  which  *  AtOe,  H  248,  S49, 2991 .    Oompare 

was  rendered  at  a  time  when  the  doc-  anU,  i  3661. 

triiM  prevailed  In  that  Btate  that  a  *  Welch  «,  Importers'  Ac.  Bank, 

pI^tifl,siUnguacorpomUon,niuat  1221f.Y.177;  i.e.2S  N.E.Rep.269; 

prove  its  corp(«ata  existence.     This  8  liail.  &  Corp.  L.J.  476;  S3  N.Y.St. 

was  attempted  bj  proving  that  tbe  Rep.  45& 
Governor  had  apptHnled  insiiectors, 
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easary,  ander  the  iflanes  of  a  private  litigation,  to  prove  the 
existence  of  the  corporation  prima  facie,  there  is  a  limit  to 
this  presumption.  The  mere  fact  that  a  company  has  a  prtt- 
ideni,  secretary,  or  trtaturer  does  not  raise  a  presumption  of  its 
incorporation,  because  voluntary  associations  may,  and  con- 
stantly do,  act  throngh  the  agency  of  such  officers/ 

5  771S.  Proof  of  Ute  Existence  of  %  VoreAgn  Corporation. 
Although,  in  the  absence  of  statutory  restrictions  elsewhere 
considered,* /oret^  eorporaiioru  are  universally  allowed  to  sue 
in  the  domestic  tribunals,  yet  they  are  not  allowed  to  sue  as 
corporations,  and  to  recover  in  their  corporate  capacity,  with- 
out proving  that  they  are  such, — unless  the  defendant  by  his 
contract  with  them,  or  in  his  pleadings,  has  estopped  or  dis- 
abled himself  from  denying  their  corporate  ezlBteuce.'  Some- 
thing more  than  what  has  been  stated  in  the  preceding 
sections  is  necessary  to  prove  the  existence  of  a  foreign  cor- 
poration, because  conrts  do  not  take  judicial  notice  of  foreign 
laws,  but  those  laws  most  be  proved  as  facts.*  In  order  to 
prove  the  existence  of  a  foreign  corporation,  it  it  therefore 
necessary  to  do  Bontething  more  than  to  prove  the  papers  anH 
proceedings  of  incorporation,  but  it  is  also  necessary  to  make 
proof  of  the  statute  authorizing  the  incorporation.*  In  the 
absoDce  of  a  local  statute  providing  for  the  manner  of  authen- 
ticating a  copy  of  the  certificate  of  incorporation  of  a  corpo- 
ration oi^anized  under  the  laws  of  another  State,  a  certificate 
by  tiie  original  custodian  of  the  document  in  the  State  of  its 
origin,  under  the  laws  thereof,  under  bis  seal  of  office,  is  a 
sufficient  authentication.  Therefore,  a  certificate  of  incorpo- 
ration of  another  State,  duly  acknowledged  before  a  notary 
public,  and  authenticated  by  the  certificate  of  the  Secretary 
^  of  State  and  by  a  certificate  of  a  commissioner  of  the  State 

■  Clark  «.J{aiw,  87  Alft.  474;  «.e.      Bank  of    Michigan  »,  Willianu,  S 
ft  South.  Bep.  862;  Canyua  v.  Gnen-     Vend.  (S.  Y.)  478. 

ther,  96  Ala.  564;  i.  e.  It  Sontb.  Bep.  *  1  Thomp.  Trials,  4  1054. 

«49.  *  Savage  «.  BnEBell,  64  Ala.  103; 

■  Pott,  i  79a,  etteq.  t.c4Soath.  Bep.  325;  20  Am.  ftEng. 
*  Sav^(Q  •.  HoaNll,  84  Ala.  103;  Corp.  Gas.  523. 
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of  the  forum,  was  held  a  good  anthenticatioD.*  In  the  ease 
of  a  corporation  created  in  a  foreign  country,  the  intro> 
duction  of  an  examined  copy  of  its  charter,  as  found  in  the 
office  where  such  charters  are  usually  kept  in  the  foreign 
country,  is,  it  seems,  aufficieat.*  But  a  court  which  would 
require  evidence  of  user  under  a  charter  in  the  case  of  domes- 
tic corporations  will  clearly  require  the  same  proof  of  foreign 
corporations.'  Where  a  foreign  corporation  has  entered  the 
domestic  State  to  do  busiuess  there,  and,  under  the  domestic 
statute,  has  filed  aud  caused  to  he  recorded  a  certified  copy  of 
its  charter,  articles  of  association,  or  other  constating  instrn- 
ment,  in  the  office  of  the  Secretary  of  State,  in  pursuance  of 
the  domestic  statute,  a  copy  of  such  instrument  and  of  the 
instrument  appointing  its  local  agent,  certified  by  the  Secre- 
tary of  the  domestic  State  as  being  on  record  in  his  office,  is 
prima  facie  evidence  of  the  existence  of  such  corporation, 
and  of  its  right  to  transact  business  in  the  State.*  It  may  be 
added  that  neither  a  corporation,  nor  the  persons  claiming 
under  it,  can  object  that  a  copy  of  the  certificate  filed  by  its 
incorporators,  pursuant  to  the  governing  statute,  to  procure 
their  incorporation,  is  not  sufficient  in  form  and  contents;* 
on  the  principle  that  those  who  assert  the  powers  of  a  corpo- 
ration will  not  be  heard  to  deny  that  they  are  such.* 

1  Hammer  «.  Garfield    Hin.  Ac  alio  Society  v.  Tonng,  2  N.  H.  310. 

Co.,  130  U.  B.  SU.  In  ao  early  Maryland  case,  a  bank 

•  ThM,  In  ft  BoIt  by  a  foreign  bank-  charter  granted  ^  the  Gorernor  of  a 
i>igcorporationia£ng)aad,theplaln-  aiater  State,  reciting  hia  aothority, 
tifi  claimed  to  have  been  incorporated  under  the  IftwB  of  that  SUte,  to  make 
by  the  King  of  Spain.  The  proof  gnch  granta,  and  anthenticatod  by 
was  aa  foUowa:  A  witneaa  produced  the  seal  of  the  State,  was  held  to  be 
a  copy  of  a  charter  of  the  King  of  prima  facie  evidence  of  the  legal  ex- 
Spain,  incorporating  this  bank.  The  igtence  of  the  bank.  Agnew  v.  Bank 
witneaa  stated  that  he  had  procured  of  Oettsybnrg,  2  Har.  &  G,  (Md.) 
thia  copy  from  the  office  of  the  Coon-  479, 

oil  of  Gaatile,  vhtch  w»«  the  proper  i  Gainea  •■  Bank,  12  Ark,  789. 

place  for  charters  ol  this  kind  to  be  •  Knapp&c.0o.«.6tnuid,4.Waali. 

kept,  and  that  he  had  examined  this  ggg, 

copy  with  the  original  charter.     A  »  jgrans  «.  Lee,  11  Nev.  IW. 

translation  ot  the  charter  was  proved  f  Narraganaett   Bank  «.  Atlantie 

and  put  in  evidence.    National  Bank  gyt  Qq.^  3  jf^t.  (Mass.)  282. 
e.  De  Bernales,  1  Car.  &  P.  669.    See 
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S  7713.  Proof  of  Corporate  ExUtence  In  Criminal  Cases. 

In  criminal  prosecntions,  when  the  question  arises  whether  a 
company  is  incorporated,  for  inetaDce,  in  the  case  of  a  prose- 
cation  for  a  larceny  of  the  property  of  an  alleged  corporation, 
or  for  A  forgery  of  the  bills  of  an  ^eged  banking  corporation, 
it  is  only  necessary  to  show  that  the  corporation  exists  de 
facto,*  and  this  may  be  proved  by  general  reputation,'  —  in  other 
words,  by  proving  by  oral  testimony  that  it  is  a  corporation 
de  facto,  doing  business  as  such.  In  such  a  case,  proof  of  a 
statute  chartering  a  corporation  under  a  particular  name,  and 
of  the  subsequent  public  exercise  of  the  franchises  thereby 
granted,  for  many  years,  by  an  association  under  that  name, 
will  warrant  a  finding  of  the  actual  existence  of  the  corpora- 
tion, and  of  its  management  and  ownership  of  the  property 
which  it  employs  in  exercising  such  franchises,  for  the  pur- 
pose of  a  criminal  proceeding,' — or,  indeed,  for  any  other 
purpose,  where  the  question  of  its  existence  as  a  corporation 
arises  collaterally.  There  are  holdings,  but  they  are  desti- 
tute of  reason,  to  the  efTect  that  it  is  nececsary  in  a  criminal 
case, —  we  will  say  in  an  indictment  for  uttering  a  forged 
order  of  a  certain  corporation,  — to  go  further,  and  prove  not 
only  a  charter,  but  an  organization  under  the  charter.* 


*  People  V.  Car^l,  12  Wend.  (S.  T.) 
M7;  Peoi^e  v.  Fnuik,  28  Cat.  607; 
Binitb«.8t«U,2SIiid.  821,  OompKre 
anle,  i  7662. 

■  Bute  V.  Thompeon,  23  Ean.  838 ; 
I.  e.  38  Am.  Bep.  16G ;  Heed  e.  State, 
16  Ohio,  217.  See  aleo  People  v.  Baiv 
tic,  49  Cal.  842;  People  «.  Dayia,  21 
Wend.  (N.  T.)  809;  Johnaon  v.  Peo- 
ple, 4  Deuio  (N.Y.),  864;  People  «. 
Ohadwlck,  3  Park.  Cr.  (N.  Y.)  163; 
&aaaer*.8tste,  ISOhlo,  463.  And  bo 
b;  Btatute  in  Miaeonri. 

■  Com.  *.  Bakemui,  106  Maae.  6S. 

*  BMe  «.  Harphj,  17  B.  I.  098; 


t.  e.  24  Atl.  Bep.  47S.  In  this  case 
the  eeoseleu  holding  was  made  that, 
lor  the  pnrpoBea  of  anch  an  indict- 
ment, there  was  not  anffldent  proof 
of  the  exiatence  of  a  company  of  the 
name  laid  in  the  indictment,  and 
that  it  had  a  preaident  and  treae- 
nrer,~aB  thongh  it  conld  make  the 
leaat  poaalble  difference,  for  anch  a 
collateral  porpoee  aa  the  guilt  of  a 
felon  who  bad  forged  an  tnatroment 
of  writing  pnrporting  fa)  have  been 
execntod  hy  it,  whether  it  were  incor- 
porate or  onincorporate. 
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Ajcticlb  IV.    ErrscT  of  DissoLnriozr. 

BicnoN  Sbciioii 

779).  Effect  of  diBaolntion  of  the  cor-  772t.  Dinolation  bj  noaoa  C^  iuqp 

porstioa.  oMT  not  pleadable. 

T721.  rneolvoncy  of  oorpormtion   no  7723.  What  actions  abate  and  what 
defenae    to   action!    against  flumve. 

i^  7724.  Effect  of  diMolaldon  <m  soiti 
commenced  by  attachment. 

g  7730.  Effect  of   Dlssolation   of  the   Ciorporstion. — Aa 

already  seen/  after  the  charter  of  a  corporation  has  expired 
by  its  own  limitation,  or  after  the  corporation  has  been  dis- 
aolved  by  a  court  of  competent  jurisdiction,  its  artificial  exist- 
ence ia  at  an  end.  It  is  thereafter  incapable  of  ezecnting  a 
conveyance  of  ita  lands.*  Thereafter  it  can  maintain  no  action 
to  enforce  rights  acquired  during  the  life  of  its  charter,  unless 
its  capacity  in  this  respect  has  been  continued  by  the  provi- 
sions of  its  charter,  or  otherwise  by  statute.*  In  the  absence 
of  such  a  statutory  reserration,  upon  the  happening  of  either 
event,  all  actions  pending  against  the  corporation  must  abate,* 

*  Ante,  4  671B,  tt  mq.  Wilcox  «.  Continental  Life  Ins.  Oo., 

*  MaryBville  Invest.  Oo.  «  Hnn-  66  Conn.  468;  (.  o.  16  All.  Sep. 
■on,  44  Kan.  491;  i.  e.  24  Pac.  Bep.  244;  National  Pahqnioqne  Bank  •. 
977.  ElTBt  Nat.  Bank,  36  Conn.  82S,  334; 

*  Saltmarsh  v.  Bank,  14  Ala.  66S;  i.  e.  4  Am.  Bep.  80.  That  the  com- 
(.  0.  17  Ala.  761;  Bank  of  United  mon-law  rule  that  an  anqualified  dia- 
States  V.  McLaughlin,  S  Oranch  0.  C.  solution  of  a  corporation  extingnish«> 
(U,  8.}  20;  Smith  v.  Fiye,  5  Cranch  all  rights  of  action  in  favor  of  or 
C  C.  {V,  S.)  515;  Miami  Exporting  against  it  is  not  changed  by  Conn. 
Co.  «.  Gano,  13  Ohio,  269 ;  Bank  t>.  Gen.  Stat.,  i  1322,  specifying  tha 
Wrenn,  3  Smedes  &  M.  (Miaa.)  791;  power  of  receivers, — see  Wilcox  w. 
Jtenick  V.  Bank,  13  Ohio,  298;  Con-  Continental  Life  Ins.  Co.,  B8  Conn. 
■olidatedAeao.ti.Claibome,7La.An.  468;  i.  e.  16  Atl.  Bep.  244.  That  in 
318;  Campbell  «.  Miaaisaippi  Union  an  action  on  a  note  by  a  corporation 
Bank,  6  How.  (Mlaa.)  6SS ;  Blake  v.  it  ia  no  defense  that  the  charter  faili 
Portsmouth  Ac.  Bailroad,  89  N.  H.  to  define  the  period  of  lis  duratioa, 
435;  Stnrges  c.  Vanderbilt,  73  N.  Y.  —see  East  Tenn.  Iron  Man.  Co.  s. 
S84;   ».  c.  *u6  nom.  Sturgis  •-  Drew,  Oaakell,  2  Lea  (Tenc),  742. 

11  Hnn  CN.  Y.\  136;  Ingraham  e.  •  Mumma  v.  Potomac  Co.,  8  Pet 

Terry,  11  Hnmph.  (Tenn.)  672 ;  Rider  (U.  8.)  281 ;  National  Bank  «.  CcJby, 

«.  Nelson  &c.  Factory,  7  Leigh  (Va.),  21  Wall.  ClI.S.}60S;  Merrill  v.  Suffolk 

164;  I.  e.  30  Am.  Dec.  496;   Krati  Bank,31Me.  G7;  (.c  60Am.Dec.649; 

V.  Faola  Town   Co.,  20   Kan.  397;  City  Ina.  Go.  o.  Commercial  Bank, S8 

Pendelton  •.  Bussell,  144  U.  8.  640;  IU.348;  Thornton  v.  Harginal  Freight 
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—  though  statutes  providing  for  the  oontinaation  of  such 
actions  have  generally  been  enacted.*  It  follows  that  a  judg- 
ment rendered  against  a  corporation  under  such  circum- 
stances is  Toidable,  in  the  sense  that  it  will  be  reverted  on  error* 
or  that  the  execution  of  it  will'  be  perpetually  enjoined.'  But 
relief  cannot  be  given  to  a  corporation  against  a  decree  in 
equity,  on  the  ground  that  it  had  no  existence  at  the  time 
when  the  decree  was  rendered,  where  it  is  not  shown  that  its 
existence  had  not  been  so  prolonged  or  revived  that  it  would 
have  a  standing  in  court.'  So,  although  a  corporation  may 
have  been  in  the  possession  of  its  charter  and  franchises  at 
the  time  of  the  rendition  of  a  judgment  against  it,  yet  a  tcire 
faciat  cannot  be  maintained  upon  the  judgment  if,  before  the 
issue  of  the  writ,  its  charter  has  been  surrendered  or  forfeited.* 
Creditors  may,  however,  enforce  their  claims  against  any 
property  belonging  to  the  corporation,  which  has  not  passed 
into  the  bands  of  bonajide  purchasers,  but  is  still  held  in  trust 
for  the  company,  or  for  its  stockholders,  at  the  time  of  its  dis- 
solution, in  any  mode  permitted  by  the  local  laws.'     Under 


B.  Co.,  123  Mass,  82;  Bead  «.  Frank- 
iort  Bank,  23  Ue.  818;  Whitmui  «. 
Cox,  Sa  He.  SSe;  Greeley  v.  Smith,  8 
8l«ryCP-8.),657:  BonaSe  e.  Fowler, 
7  Paige  (N.  Y.},  676;  HcCulloch  v. 
Norwood,  &B  N.  Y.  662;  Mneson  «. 
RlduudHon,  11  Bob.  (Ia.)  37,  42; 
lib  Aaao.  v.  Goode,  Tl  Tex.  90; 
NatloDHl  Bank  v.  O0II7,  21  WftU. 
(U.  8.)  aO»,  SI 4. 

>  AiOe,  4  6784,  «l  «eg.;  Lnmbn  Co. 
e.Ward.SOW.Va.  43.  Some  of  these 
■Utatea  continue  the  corporate  exis^ 
ence  for  a  Mtated  period  of  Hme,  dnring 
which  its  oorporate  name  ma^  be  used 
te  the  potpoee  <A  Boiog  to  collect  its 
4ebt^  etc.  Soch  wm  the  act  of  Con- 
gran  charterimg  the  former  Bank  of 
tba  United  8tfttea.  It  bad  the  effect  of 
pTMerviqg  from  ftbftt«ment  all  aniti 
pendii^  at  the  data  oi  its  paaaa^. 
Bank  of  Uiiitad  States  c.  Leathers,  8 
B.  Hob.   (E7.)   126.     The  question 


whether  aetivnt  ptTiding  agaijut  a  eor- 
poration  at  the  date  of  its  diaeolntion 
ought,  under  luch  etatates,  to  be  r^ 
vittd  against  a  rteeiiitr,  has  been 
alreadjr  considered  (an(«,  4  7136) ;  but 
a  decision  may  be  noted  here  to  the 
effect  that  under  the  statatea  of  Ohio 
this  is  not  necessarj  is  a  conrt  of  the 
TTaited  States.  Lake  Superior  Iron 
Co.  0.  Brown,  44  Fed.  Bep.  S39. 

■  Unasoa  v.  Bichardson,  11  Bob. 
(La.)  37,  42. 

*  Merrill  v.  Suffolk  Bank,  31  Me. 
67;  Bankin  •.  Sherwood,  33  He.  600. 
But  see  Whitman  «.  Oox,  26  Me.  336, 
840. 

*  Muscatine  Tom  Ver^ne.Fnnck, 
IB  Iowa,  469. 

*  Mumma  v.  Pottanac  Co.,  8  Pet. 
(U.  S.)  281. 

*  Hnuuna  ••  Potomac  Ool,  8  Pet. 
<U.  8.}  281,  286,  jM-  Stwy,  J.;  City 
Ins.  Co.  •.  Commercial  Bank,  08  Dl. 
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utory  systems,  Btockholdera  also  have  a  staadiDg  to  sue  ia 
ity  to  wind  op  the  affairs  vf  the  corporation.*  It  mnst 
be  kept  in  mind  that  it  is  within  the  power  of  every  bas- 
is corporation  to  prevent  the  results  which  the  rules  of  the 
imon  law  attach  to  a  dissolution,  by  making  an  atngnmffnt 
II  itt  properly,  prior  to  its  dissolution,  in  truat,  for  the  bme- 
f  its  ereditora.' 

7721,  Innolvoiicr  of  Corporation  TSo  Defense  to  Actions 
Inst  It.  —  From  the  foregoing  principles,  it  follows  that, 
,n  action  by  a  corporation  against  an  individual,  evidence 
;  the  corporation  has  become  insolvent  is  inadmissible;  for 
ough  such  insolvency  might  be  a  ground  for  adjudging 
corporate  rights  forfeited  in  proceedings  against  the  cor- 
ition  for  that  express  purpose,  yet  it  cannot  be  inquired 
>  collaterally  in  an  action  brought  by  the  corporation.* 
herefore,  an  action  has  been  brought  against  a  corpora^ 

to  enforce  an  obligation  entered  into  by  it,  the  plaintiff 
the  right  to  have  the  corporation  retained  as  defendant, 
withstanding  it  may  have  become  insolvent  or  may  have 
tosed  of  its  property  in  such  a  manner  as  to  render  the 
ivery  of  its  judgment  futile,  and  a  motion  to  substitute  an 
gnee  for  the  corporation  will  be  properly  denied  unless 
mted  to  by  the  plaintiff.* 

7722.  Dissolation  by  Beason  of  Non-user  not  Pleadable. 

I  dissolution  which  alone  is  pleadable  under  the  foregoing 
iciplea  is  an  absolute,  unqualified  dissolution,  such  as  has 
a  denounced  by  a  competent  judicial  sentence,  or  such  as 
ds  no  judicial  sentence  to  announce  the  fact.  The  fore- 
ig  principles  have  no  application  to  a  dissoiutron  by  the 

Lindell  «.  Benton,  6  Mo.  361 ;  ■  AtOe,  i  6466 ;  Sturgefl  «.  VKodei^ 

■nton  V.  Marginal  Freight  R.  Co.,  bilt,  73  N.  T.  S84 :  ».  c.  rub  ntrm.  6tar- 

Mus.  32,  34;  Habich  «.  Folger.  gia  v.  Draw,  II  Hun  CN.  Y.),  136. 

ValL  (U.  S.)  1 ;  ante,  4  6692,  a  •  Oahiil  •.  Ealaroaioo  Mnt.  Ins. 
Co.,  2  DoueI.  (Mich.)  124 ;  i.  o.  43  Am. 

EraUv.FaoIaTownCo.,20Eaa.  Dec.  457,  464. 

ante,  i  4550,  et  uq.;  ftud  {  6692,  *  Hood  v.  California  Wine  Co.,  4 

I.  Waah.  88;  I.  c.  29  Pac.  Bep.  76S. 
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mere  non-tuer  of  the  franchises  of  the  plaintiff  corporation; 
for  altboagh  such  nou-aser  might  be  a  ground  npon  which 
the  State  could  vacate  the  franchises  of  the  corporation,  yet 
this  result  cannot  be  accomplished  by  private  individuals  in  a 
collateral  way,  by  way  of  defense  to  an  action  brought  by  the 
corporation.'  The  very  fact  of  bringing  the  action  is  a  revival 
of  the  corporation  if  dormant,  and  a  user  of  its  ft-anchises  if 
they  have  fallen  into  a  state  of  non-user.  Accordingly,  where 
frtu(«tf<  of  a  religious  corporation  bring  an  action,  colore  offi- 
cii, an  objection  that  they  were  not  regularly  elected  as  such 
trustees  cannot  be  sustained,  unless  it  be  shown  that  proceed- 
ings have  been  instituted  against  them  by  the  government 
and  carried  to  judgment  of  ouster.* 

8  7723.  What  ActioiM  AtMte  and  What  SnrvlTe.  —  Assum- 
ing, then,  that  statutes  exist  preventing  the  dissolution  of  a 
corporation  from  putting  an  end  to  rights  of  action  against 
it,  the  question  arises  whether  those  rights  of  action  which, 
under  the  principles  of  tbe  common  law,  abate  on  the  death  of 
a  natwal  pwaon,  will  abate  on  the  diseolution  of  a  corporation. 
It  seems  that  this  question  must  be  answered  in  the  affirma- 
tive.   For  instance,  it  has  been  held  that  an  action  by  a  cor- 

'  Cahill  •,  Kalamaioo  Uat,  Ini.  chisMwithonl  judicial  determlnatloii, 
Co.,8D(ragl.(MiGh.)124;i.e.43Am.  nnleu  it  is  apparent,  from  the  Ian- 
Dec  4S7,  466.  B«e  also  Silvei'  IaTm  gaage  ol  the  statate,  that  th*  legialft- 
Baok  «.  North,  4  Johos.  Ch.  (N.  Y.)  tnre  intended  that  the  btatnte  ebould 
370,  373;  Yernon  Sode^  «.  Hilla,  S  be  eelf-execntiag  without  the  aid  of 
Cow.  (N.  T.)  23;  «.  e.  16  Am.  Dec  any  judicial  sentence.  Ante,  (6682; 
429.  Be  BrooUjn  Elev.  R.  Co.,  82  K.  T. 

»  Vemon  Society  «.  Hills,  6  Cow.  St.  Rep.  1065 ;  t.  c.  H  N.  Y.  8upp,  161. 

(N.  T.J  23;  I.  c.  16  Am.  Dec  429.  And  even  where  there  haa  been  an 

See  also  the  same  principle,  Penob-  abaolnte  disaolntion,  tnch  franchises 

acot  Boom  Co.  e.  I^mson,  16  He.  *■  exist  in  perpetnit;  and  as  have 

224;  (.  e.  S3  Am.  Dec  656;  Banka  e.  been  assigned  by  mortgage  with  the 

PoJtianx,  3  Rand.  (Va.)  136;  *.  e,  16  aasent,  express  or  Implied,  of  the  le^- 

Am.  Dec.  706.    Upon  the  same  prin-  islatnre,  if  in  the  nature  of  real  prop- 

dple,  U  is  held  that  the  failure  of  a  co^,  survive,  according  to  one  view, 

railroad  company  to  commence  the  and  exist  in  perpetuity.    People  v. 

constructioii  of  its  toad  vitbin  the  O'Brien,  11  N.  T.  1;  i.  e.  19  N.  Y.  St. 

time  limited  t^  its  charter,  does  not,  Rep.  17S;  2  L.  R.  A.  K6;  7  Am.  St. 

per  N,  work  a  forfeiture  of  its  traa-  Rep.  684;  18  N.  E.  Rep.  692. 
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poration  for  a  libel,  being  for  a  mere  persoual  tort,  does  not 
survive  the  dissoIotioQ  of  the  corporation;  and  that  sach  a 
right  ot  action  does  not  continue  in  its  receiver,  —  and  this  ia 
80,  although  the  Hbel  may  have  resulted  in  pecuniary  injury 
to  the  corporation,  and  may  have  diminished  the  amount  of 
its  estate  which  has  passed  into  the  hands  of  the  receiver.' 
But  an  action  brought  against  a  corporation  for  a  tort  may  be 
continued  against  its  directors  and  trustees  under  a  statute* 
providing  that,  upon  the  dissolution  of  a  corporation,  its 
directors  shall  be  trustees  for  its  creditors  and  stockholders, 
with  power  to  settle  up  its  affairs  and  distribute  its  assets 
among  its  creditors  first  and  its  stockholders  next.*  Necessa- 
rily, the  dissolution  of  a  corporation  puts  an  end  to  an  action 
to  compel  the  tpecific  performance  of  its  contract;  but  it  is  said 
that  it  has,  at  the  same  time,  the  effect  of  perfecting  a  right 
of  action  for  its  breach.* 

g  7724.  Effect  of  Sissolatlon  on  Suits  Commenced  by  At- 
tachment.—  Where  a  suit  is  pending  against  a  corporation, 
in  which  its  properly  has  been  eUtaehed,  an  annulment  of  its 
charter,  and  the  appointment  of  a  neettwr  by  a  decree  of  a 
competent  court,  will  not  only  abate  the  suit  and  dissolve  the 
attachment,  but  will  destroy  the  attachment  Zien.* 

■  Milw&nkee  Hot  Fire  log.  Go.  «.  wind  np  ita  bnrinon  when  tbe  time 

Bentinel  Co.,  81  Wis.  207;  i.  e.  61  N.  fixed  by  ita  charter  foi  iu  duntion 

W.  Bep.  440 ;  J6  L.  B.  A.  627.  expired,  bat  continued  thereaftei  in 

*  1  Eev.  Btst.  N.  Y.  600,  f  $  8,  9.  iU  charter  name  to  carry  on  ita  eor- 

*  Hepworth  •.Union  FenyCo.,  41  poratebiiBineM,inaybQBaedinaG(mrt 
v.  Y.  St.  Bep.  783;  i.  e.  16  N.  Y.  of  law  In  ita  corporate  name  for  atwt 
Snpp.  692.  As  to  aach  statutes,  sea  committed  by  it  after  ita  charter  ttad 
mUe,  i  6736.  expired.    HUler  •.  Goal  Oo.,  81  W. 

'  Bchleider  «.  Nelman,  44  Ia.  An.  Va.  836 ;  t.  e.  13  Am.  fib  Bep.  903;  • 

462;  t.  e.  10  South.  Bep.  934.    Com-  8.  £.  Bep.  000. 

pare  anU,  H  6753, 6893,  «t  uq.    A  pri-  *  Wiloox  *.  Contioestal  ZJfe  ba. 

Tate  basiDeee  corporation  duly  chai^  Co.,  W  Oonn.  4fl8;  t.  c.  16  Atl.  Bep. 

tared  and  organised  under  the  laws  Mi. 
of  Weat  VirginU,  which  failed  to 
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CHAPTEE   CLXXXV. 

EVIDEHCE  IN  SUCH  ACTIONS. 
Aat.  I.     GOBPOBATB  BoOKS  AND  KsCORDS.      §§  7728-7741. 
IL     Othkr  Mattebs  or  Evidencb.     §g  7746-7750. 

Abticlk  L     Cobporatb  Books  and  Records. 

SRnoK  BscnoK 

7728,  CJoiponta   txwka   vid  reooi^  the  corporftto  booka  «n  tlw 

admisaible  againit  tha  corpo-  best  evidence. 

ration.  7736,  Such     records    admissible    to 

TW,  Admissible  betveen  tbe  corpt^  prove  corporate  existence. 

ration  and  its  members.  7737.  Evidence  tfaat  the  books  are  tbe 

TTSO.  Admissible  in  a  controversy  b^  books  of  the  corporation. 

tween  members.  7738.  Secondary  evidence  of  tbe  coo- 

7731.  How  far  evidence  agidnst  stock-  teuta  of  aucb  books  and  rec- 

boldere.  orda. 

T73!.  Exceptions  and  contrary  hold-  7739.  Snch  books  and  records  prima 

logs.  facie  evidence  only, 

77S3.  Books  of  acconnt.  7740.  When  not  evidence  as  against 

7734.  Corporate  booka   and   records  strangera. 

admiieible  to  prove  their  acta  7741.  Oorpcrate     records     evidence 

and  proceedings,  against  receiver  of  corpora- 

773&  Conseqaencea  of  the  mie  that  tion. 

S  7728.  Corporate  Books  and  Becords  Admissible  afalitBt 
the  CorporutloD. —  The  books  and  records  of  a  corpoiation, 
when  shown  to  have  been  kept  by  ita  proper  officer,  are  ad- 
missible in  evidence  against  the  corporation,  on  the  footing 
of  being  in  the  nature  of  admissions  or  self-disserving  iustm- 
menta.'  Thus,  in  an  action  against  a  railroad  company  for  a 
personal  injury  grounded  upon  its  negligence  in  Buffering  its 

*  Tkfctbncg  Ac  B.  Co.  «.  Painam,      «,  Hope  Hat.  Ina.  Co.,  23  C<mib.  SM; 
118  U.  8.  646;  St.  Loois  Gas  Light     Foorth  Mat.  Bank  •,  Olney,  flt  JtUb. 
Ca.*.SLLoniB,S41Ioi.202;  affirming      68;  *.  c.  20  N.  W.  B«p.  SIS. 
a,e.llHo.  App.  6S;  Howard  Ina.  Co. 
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track  to  get  out  of  repair,  official  reportt  made  by  the  superin- 
tendent of  the  road  to  the  board  of  directors  of  the  corpora* 
tion  are  competent  evidence  of  the  conditioa  of  the  road.'  8o» 
the  books  of  account,  of  a  municipal  corporation,  kept  by  the 
proper  officer  of  the  corporation,  are  prima  facie  evidence  of 
the  facta  therein  stated,  in  an  action  against  the  corporation.* 
So,  in  an  action  against  a  corporation  for  use  and  occupation, 
if  there  is  an  issue  as  to  whether  the  premises  were  hired  by 
the  corporation  through  an  authorized  agent,  the  books  of  the 
defendant  containing  vote)  passed  by  them  are  admissible  in 
evidence  for  the  purpose  of  proving  tlieir  ratification  of  the 
acts  of  the  agent.*  In  such  a  case  a  vote  or  re»ohe  of  the 
defendant  authorizing  a  settlement  of  the  claim  of  the  plain- 
tiff at  a  stated  amount  is  aUo  admissible  in  support  of  its 
claim,' 


g  7729.  Admtsalble  iMtweeD  the  Corporation  and  Its  Hem- 
bere.  —  The  stockholdert  of  a  corporation  are  in  general  stran- 
gers to  the  corporation,  and  stand  in  that  relation  in  the  law 
where  they  contract  with  it  as  individuals;  but  in  many  cases 
they  are  in  privity  with  it  in  such  a  sense  that  the  books  and 


>  YickBburg  Ac  B.  Oo.  o.  Putnam, 
118  IT.  S.  545. 

■  St.  Louia  Gaa  Light  Oo.  o.  St. 
Louis,  S4  Mo.  202;  affirming  t.  e.  11 
Mo.  A  pp.  55. 

■  Howard  Ins.  Co.  v.  Hope  Mutual 
Ins.  Co.,  22  pona.  394. 

'  ibid.  lu  an  action  against  a  cor- 
poration upon  a  note  executed  by  its 
treasurer,  where  it  becomes  a  mate- 
rial inquiry  nhether  tkt  treatuTer  wat 
avthoriud  to  execute  it  by  the  board 
ol  teustees,  the  original  memornnda 
or  minutes  of  the  proceedings  of  the 
trustees,  made  at  the  time  by  one  ol 
them  by  the  authority  of  the  board, 
are  competent  evidence  to  prove  that 
they  had  empowered  the  treasurer  to 
give  such  note,  especially  after  the 
trustee  who  made  the  entries  was  de- 
ceased. Hayward  v.  Pilgrim  Soc.,  21 
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Rck.  (MaBS.1  270.  In  an  action  to 
recover  the  amount  of  a  BubecriptioB 
for  railroad  Stock  that  had  been  ean- 
eeled  by  the  directors,  the  minutes  ot 
the  company,  showing  that  immedi- 
ately after  the  election  of  the  new 
board  of  directors,  they  repealed  the 
resolution  of  their  predecessors,  were 
admissible  in  evidenoe  againit  (Ae  (1«- 
/endata  m  a  corporator.  The  books  of 
the  company  were  evidence  agtunst 
him,  unless  his  relationship  to  it  had 
terminated,  which  the  court  bad  no 
r^t  to  dedde.  It  was  also  compe- 
tent for  the  company  to  prove  what 
took  place  when  the  Srst  resolutions 
were  adopted,  aa  showing  that  the 
action  of  the  board  was  fraudulent 
and  unauthorized.  Bedford  S.  Go.  *. 
Bowser,  48  Pa.  St.  2». 
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records  of  the  corporation  are  admissible  in  an  action  between 
the  corporation  and  one  of  its  members,  whichever  party  is 
plaintiff,  and  whichever  party  seeks  to  avail  himself  of  their 
use.*  Let  ns  suppose,  for  instance,  that  there  is  a  contest 
between  a  corporation  and  one  of  its  members  in  which  it 
becomes  material  to  show  what  were  the  ru^  of  the  corpora- 
tion in  a  given  particular.  Here,  beyond  question,  the  books 
and  minutes  of  the  corporation,  containing  evidence  of  the 
adoption  of  such  rules,  are  evidence  for,  and  consequently 
against,  either  party.*  But  it  is  not  to  be  concluded  from  this 
that  in  every  contest  between  a  corporation  and  one  of  its 
members, the  rxUes  of  the  corporation  can  be  used  for  the  pur- 
pose of  disposing  of  the  rights  of  the  member.  Take,  for 
example,  the  case  where  a  single  stockholder  of  a  great  corpo- 
ration, like  the  Western  Union  Telegraph  Company,  is  suing 
the  corporation  for  damages  for  failure  properly  to  transmit 
and  deliver  for  him  a  telegraphic  message,  placed  in  its  bands 
by  him  for  that  purpose.  Here  it  will  not  be  competent  for 
the  company  to  prove,  in  defense  of  the  action,  that  its  board 
of  directors  had  adopted  a  rtaoliUion  that  the  company  would 
not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
delivery  of  vnrepealed  mestagea,  and  would  not  be  liable  for 
damages  arising  from  delays  in  the  transmission  or  delivery 
of  a  repeated  message  beyond  an  amount  specified.  As  a 
single  stockholder,  especially  in  so  great  a  corporation,  can- 
not control  the  board  of  directors  in  the  rules  which  they 
make  lor  the  conduct  of  its  business,  and  as  there  is  no  prin> 
ciple,  at  least  none  of  general  recognition  by  the  courts,  which 
will  charge  him  with  notice  of  the  regulations  which  its  di- 
rectors may  thus  make,  evidence  of  such  a  resolution  is  not 
admissible  for  the  purpose  of  disposing  of  his  rights.*  But 
here  the  objection  goes  to  the  qualityof  the  evidence,  and  to  the 
purposes  for  which  it  is  sought  to  be  introduced,  and  not  to 
the  mere  fact  that  it  is  sought  to  be  produced  in  the  form  of  a 

■  Ante,  i  8867,  etieq.  ■  Pearaall  v.  Western  Union  XeL 

'^bernetbyf.  Ghnrehof  thePuri-     Oo.,  124  N.  Y.  266;  t.  c.  21  Am.  8L 
tua,  3  Duly  <N,  Y.),  L  Bep.  662. 
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corporate  record.     In  other  words,  in  aacb  a  ease  such  btl- 

deuce  is  not  maierial  or  relmani  to  any  ieaue  between  the  con- 
tending parties.  So,  where  the  ttoekfutldera  of  a  corporation 
have  given  a  bond  in  their  indiTidual  c&pacities  for  the  purpose 
of  securing  credit  for  the  corporation  at  a  hank,  in  which 
bond  they  have  reeited  the  action  of  the  corporation  in  secur- 
ing the  loan  from  the  bank, — here,  in  an  action  by  the  bank 
upon  the  bond,  the  neorda  of  the  corporation  will  be  admis- 
sible in  behalf  of  the  bank  and  against  the  stockholders,  for 
the  purpose  of  showing  what  the  eorporcUion  aetitally  did  in  the 
premiscB,  the  defendants  being  estopped  to  deny  its  authority 
or  their  own  to  take  the  action  stated.* 

§  7730.  Admissible  In  •   ControTersT  between  Hembera. 

So,  in  a  controversy  between  members  respecting  their  rights 
in  the  corporation,  the  books  and  records  of  the  corporation 
are,  it  seems,  admissible  for  the  purpose  of  proving  corporate 
acts  and  transactions.  Thus,  where  the  character  of  the  cor- 
poration required  two-tbirds  of  the  corporators  to  be  present 
in  order  to  form  a  quorum,  the  corporate  books  were  evidence 
that  tliis  portion  of  the  corporators  did  assemble,  the  contro- 
versy being  a  controversy  between  members  of  the  corpora- 
tion in  respect  to  a  corporate  election.' 

g  7731.  How  Par  Evidence  against  Stockholders.  —  Tt  is 

not  to  he  inferred  from  the  foregoing  that  the  hooks  and  rec- 
ords of  a  corporation  are  endence  in  all  cases  in  a  contest 
between  the  corporation  and  one  of  its  atoekholders.  Whether 
they  will  be  so  or  not  will  depend  upon  a  number  of  consider- 
ations; and  it  is  to  be  regretted  that  the  cases  exhibit  confu- 
sion where  they  should  present  uniformity.  At  the  outset,  it 
may  be  observed  that  where  it  becomes  material  to  prove  what 
the  eorporaiitm  did  in  a  given  instance,  the  best  evidence  of 
what  it  did  is  to  be  sought  for  in  its  books  and  records,  be- 
cause that  would  be  the  best  evidence  in  an  action  between  it 

I  Fonrth  NftU  Bank  e.  01ne7,  68  (Pa.)  29;  ■■  c  8  Am.  Dec  62S.    Bee 

Hicli.  fi8;  «.  e.  29  N.  W.  Rep.  613.  also  Grayi  «.  Tnrapike  Co.,  4  Eand. 

■  Com.  9.  Woelper,  8  Seix.  A  B.  iVa.)  &76. 
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Mid  ft  strangeT.*  Bat  thii  is  restrained  by  another  principle^ 
founded  in  nataral  justice,  which  is  that  the  corporation  can- 
not be  permitted,  by  fixing  up  its  books  and  records  at  its  own 
pleasure,  to  make  evidence  in  its  own  behalf  against  strangers, 
and  consequently  against  its  own  members  where  it  deals  with 
them  as  individuala.  Therefore,  on  principle  and  authority, 
the  booka  of  a  corporation  are  not  admissible  against  one  of 
its  members,  as  evideace  of  his  private  contracts  and  dealings 
with  it*  Still  less  are  they  admissible  in  an  action  by  one 
not  a  member  of  the  corporation  against  a  stockholder  for  the 
purpose  of  charging*  the  stockholder  upon  a  matter  of  ac- 
count between  him  and  hia  corporation,  —  aa,  for  instance,  to 
show  by  the  atock  book  of  the  corporation  entries  of  aseeBB- 
ments  against  the  stockholder.  But  even  this  must  depend 
upon  the  nature  of  the  issues  between  the  contending  parties. 
It  may  be  imngtned  that  it  might  become  an  issuable  fact,  in 
an  action  between  two  strangers  to  a  corporation,  whether  the 
corporation  had  made  a  certain  assessment  against  its  stock- 
holders, in  which  case,  on  a  principle  elsewhere  stated,*  the 
corporate  books  would  be  the  best  evidence  of  the  fact.  But 
if,  between  a  corporation  and  one  of  its  stockholders,  there  is 
su  ordinary  dealing  as  between  a  merchant  and  his  customer, 
or  as  between  two  merchauts,  then,  in  respect  of  that  dealing, 
tbey  stand  as  strangers  to  each  other,  and  the  hooks  of  ac> 
count  of  the  corporation  are  not  competent  evidence,  of 
themselves,  in  its  behalf  to  establish  its  demand  against  its 
stockholder,  any  more  than  they  would  be  such  if  it  were  an 
unincorporated  partnership  or  an  individual.  This  would  be 
so  when  it  is  considered  that  a  mere  stockliolder  is  not  a  mem- 
ber  of  the  corporation  in  the  sense,  in  which  a  partner  is  a 
member  of  a  firm.  He  is  not  an  agent  of  it;*  be  has  no 
direct  power  of  control  over  its  action  or  over  the  manner  of 

■  AttU,  i  3057,  d  leq.;  pott,  i  7734  w.  Uwis,  68  Barb.  (H.  Y.)  Ill;  Oloer 

•  Wheeler  «.  Walker,  46  N.  E.  355;  «.  Chadsej,  7  R.  L  224. 

H^cr•.  Cleveland,  36  Md.  476;  Hill  *  Uaynea  v.  Brown,  38  N.H.  646, 

«.  H&Dcbueter  Sec  W&wr  Works,  5  666. 

Bkm.&  Adol.Set;  i.  e.  2  Nev.  &  U.  *  Pott,  4  7734. 

573.    Oompare  Cheotuigo  Bridge  Co.  *  Ante,  i  105,  et  teg. 
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keeping  its  records,  although  he  has  a  qualified  right  to  in- 
epect  them,  which  right  is  eoforceable  by  mandamtu.'  It  woald, 
therefore,  be  violative  of  the  principles  of  natural  jaatice  to 
treat  him  as  if  in  privity  with  those  records,  to  charge  him 
with  knowledge  of  their  contents,  and  to  make  their  recitals 
evidence  against  him.* 

g  7732.  Bzceptioni  and  Contrary  Holdtnga.  —  To  the  prin- 
ciple of  the  preceding  secLlon  there  are  exceptions  and  con- 
trary holdings,  some  of  them  well,  and  others  ill,  founded.  We 
have  had  occasion  to  notice  that  American  courts  of  the  high- 
est authority  have  sanctioned  a  shocking  violation  of  the  prin- 
ciples of  natural  justice,  by  holding  that  the  books  and  records 
of  a  private  corporation  are  admissible  in  evidence  for  tht  pur- 
pose of  conneeting  a  tb'anger  with  it,  —  that  is,  for  the  purpose 
of  proving  that  a  certain  person,  sought  to  be  charged  with 
liability  aa  a  stockholder  or  member  of  it,  is  such  a  stockholder 
or  member.'  Under  this  rule,  a  number  of  adventurers  can 
organize  a  real  or  pretended  corporation,  and,  by  opening  a 
stock-book  and  inserting  thereon  the  name  of  one  of  the  judges 
BO  holding,  charge  him  with  a  liability  as  a  stockholder,  not 
only  in  favor  of  themselves,  but  also  in  favor  of  their  cred- 
iters.  These  holdings  are  mentioned  in  this  connection  for 
the  purpose  of  showing  liow  careless  of  justice  the  judges  have 
been  in  many  cases,  and  with  what  trifling  consideration  they 
have  dismissed  the  gravest  questions.*    The  true  principle  is 


■  Anie,  i  4431.  Oorp.  Cbs.  301;  B  Eul.  &  Corp.  L.  J. 

■  Even  where  theutionwu^unst  428;  86  N.  Y.  St.  Rep,  500;  26  N.  E. 
one  who  wsa  at  once  %  atockhold-  Sep.  1046. 

er   and   a   trustee   of   the  corpora-  *  Jn(«,  4S667;  TnTsboIl  v.  Payson, 

tion,  to  chai^  him   in   respect  of  96  V.  8.  418;  Glenn  «.  Orr,  96  N.  C 

money  and  property  of  the  corpora-  413;  Hoaglindu,  Bell,  36 Barb.  (K.T.) 

tion  alleged  to  have  been  miaappro-  67.    The  writer  la  fortified  in  bis  view 

priated  by  him,  it  woe  held  that  the  of  theee  and  other  like  decisiona  hf  a 

book!  of  the  corporation  were  not  per  learned  and  forcible  presentation  of 

u  competent  evidence  to  eatabliah  his  the  sub}ect  in  the  Centr<d  Laa  Jovr- 

liability.      Rudd    tr.    Robinson,    126  nal,  by  Hngh  D.  UcCorkle,  Eeq.,  of 

N.  Y.  113;  «.  c.  22  Am.  St.Bep.616;  the  Bt.  Louts  bar :  34  Cent.  L.  J.  468. 

12  L.  R.  A.  483;    33  Am.  &  Eng.  *  A  recent  decieioa  of  the  kind  liere 
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that,  before  the  books  of  a  corporation  can  be  put  in  evidence 
i^ainst  a  person  charged  with  liability  as  one  of  ita  members, 
his  memberahip  miut  b«  aihnitUd,  or  eatablithed  by  evidence  aU- 
vnde, — a  thing  which  is  not  difficnlt  in  view  of  the  fact  that 
his  relation  as  a  stockholder  can  be  shown  by  hia  own  conduct,* 
hj  proving  that  he  acted  in  a  manner  consistent  alone  with 
that  relation,  as  by  attending  corporate  meetings,  serving  as  a 
director,  and  the  like.  On  the  other  hand,  special  circum- 
stances may  be  shown,  bringing  the  particular  stockholder  into 
such  privity  with  the  record  sought  to  be  introduced  in  evi- 
dence against  him,  as  to  make  it,  on  a  sound  and  juet  theory, 
competent  evidence.* 


mentaonad  !■  to  the  effect  that,  in  an 
■ctioQ  brought  under  »  atatnte  to 
dtmrgfl  certain  penona  aa  atockhold- 
tn  far  the  tMlora  ol  the  oorporation 
to  file  with  a  pnbllc  official  an  annual 
atatemeat  ol  ita  otmdition,  certain 
loow  wrafM  of  vov^t  on  vhicti  the 
minntaa  of  corporate  meetings  had 
been  kept,  were  admisBible  in  evi- 
denoe  for  the  porpoae  of  proving  that 
the  defendants  were  stockholders  in 
ths  eotporation.  Congdon  «.  Winsor, 
17  B.  L  236,  Index  EH,  59;  *.  o.  21 
AtL  Bep.  640. 

>  Jfita,  4  1877,  «t  Mtq.  When  it  ll 
considered  that  perjury  could  not  be 
arrignM  upon  such  evidence,  and  that 
the  derk  or  other  miniiterial  agent  of 
the  corporation  kee^ng  inch  records 
eonld  not,  upon  &aj  known  precedent, 
be  made  liable  in  damagea  to  a  stran- 
ger few  anch  nee  of  tiiem  as  an  Instra- 
ment  <A  evidence,  and  that  if  he  could 
be  so  made  liable,  a  Judgment  against 
him  might  be  worthless, — the  wrong 
of  such  a  decision  will  readily  appear. 
See  qmU,  i  191B,  «  uq. 

■  Thns,  the  recoidi  kept  by  the 
tierk  of  a  railroad  corporation  of  the 
jvoceedings  of  the  directors,  in  order- 
wg  tfiie$*menU  upon  the  shares  of  the 


eai^tal  stock,  may  be  tued  as  evidence 
by  the  corporation  in  a  suit  brought 
by  them  to  recover  an  assessment 
upon  the  shares  subecTtbed  for  by  the 
defendant,  he  being  one  of  the  origi- 
nal grantees  in  the  charter,  and  a 
direetOT  at  the  time  the  atietmeni  v>a$ 
ordered,  and  having  exeroised  the 
privileges  of  a  stockholder  in  virtue 
of  the  shares  upon  which  the  aSBess- 
ment  was  made.  White  Mountaina 
£.  Go.  «.  Eastman,  S4  N.  H.  184, 137. 
So,  it  is  laid  down  that  the  books  ol  a 
corporation,  though  not  generally  evi- 
dence against  a  strainer,  are  evidence 
i^ainHt  a  corporator  who  ia  shown  to 
have  been  fretent  at  the  time  of  (As 
(ranioetionf  therein  recorded,  and  to 
have  assented  to  the  entries  therein 
made.  Graff  v.Fittabui^h  AcR.  Co., 
81  Fa.  8t.  489.  On  the  other  hand, 
one  who  had  subecribed  for  stock 
upon  the  eondUion,  expressed  in  the 
contract,  that  it  was  not  to  be  paid 
nntil  $5,000  should  be  first  nUsed,  was 
held  not  to  be  a  member  of  the  cor- 
poration so  as  to  make  the  books  evi- 
dence against  him  in  a  anit  lor  calls. 
Chase  v.  Bycamore  Ac  R.  Co.,  38  111. 
215;  ante,  H332. 
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S  7733.  Books  of  Aocoant.  —  It  is  uot  necessary  to  sug- 
gest ttiat  the  booha  of  account  of  a  corporatioa  are  admissible 
ia  evidence  against  it  for  the  purpose  of  charging  it  in  favor 
ol  one  who  has  had  dealings  with  it,  because  the  books  ol 
account  of  a  natural  person  an  so  admissible  in  evidence.* 
On  the  other  hand,  the  law  accords  to  a  private  corporation 
no  greater  privilege  of  manufacturing  unsworn  evidence  in  its 
own  behalf  in  the  form  of  book  accounts,  than  it  accords  to  a 
private  individual,  and  hence  the  books  of  a  corporation  con- 
taining entries  of  dealings  between  it  and  its  customer  are  not, 
in  general,  evidence  in  its  behali  in  an  action  by  it  against 
that  customer.*  By  a  natural  analogy,  the  books  of  account 
of  a  trading  corporation  would  be  admissible  in  its  favor 
against  its  customer  under  those  exceptional  circumstances 
in  which  the  books  of  account  of  a  tradesman  are  admissible 
in  his  favor.  But  this  subject  will  not  be  pursued,  because  it 
is  a  branch  of  the  law  of  evidence,  loaded  down  with  precedent 
and  involved  in  the  greatest  confusion  and  contradiction. 

§  7734.  Corporate  Books  and  Records  Admissible  to 
Prove  their  Acta  and  Proceedings. — There  is  much  judicial 
authority  to  the  general  effect  tliat  whenever  it  becomes 
material,  either  as  against  the  corporation  or  in  its  favor  as 
against  a  stranger,  or  as  between  two  strangers  to  it,  to  prove 
what  vtaa  done  by  it,  that  is  to  prove  its  acts  and  brantaetiont,  its 


■  Roe  *.  Bawlinga.  7  East,  270, 
290;  Uigtaam  v,  BiUgway,  10  East, 
109;  Doe  v.  Jouea,  1  Camp.  (N.  P.) 
867 ;  Can  *.  Potter,  8  Jobiu.  (N.  Y.) 
211. 

■  State  Bank  •.  Clark,  1  Hanks 
CN.  C),  36;  FhUadel|.hU  Bank  v. 
Officer,  12  Berg.  &  B.  (Pa.)  4tl;  Ridg- 
way  t>.  Farmers'  Bank,  12  Serg.  &  B. 
(Pa.J  256 ;  «.  e.  U  Am.  Dec.  6S1 ;  Terr; 
«,  Birmingham  Nat.  Bank,  03  Ala. 
fiOS ;  1.  e.  30  Am.  St.  Beji.  87 ;  0  South. 
R«p.  299.  Compare,  as  to  Slate  banka 
which  are  jniblie  corporations,  Craw- 
lord  u.  Branch  Bank,  8  Ala.  79.  Upon 
th«   question   aaAet   what    orcum- 
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stances  the  books  o(  account  of  banb- 
eri,  without  fljiFciiil  reference  t«  their 
bcinj;  iacor[>oraLed,  are  admisaible 
eviilenne  for  the  purpose  of  charging 
Iheur  depositors,  or  cuatomen, — see 
UoioD  Banks.  Knapp,S Pick.  (Haes.) 
e6;t.i;.  15  Am.BeclSl;  North  Bank 
V.  Abbot,  13  Pick.  (Mass.)  465,  471; 
a.  e.  25  Am.  Dec  334 ;  Amherst  Bank 
«.  Root,  2  Met.  (Mass.)  622,  544; 
Watson  e.  Phcenix  Bank,  8  Met. 
(Mass.)  217,  221;  t.  e.  41  Am.  Dec. 
500.  On  the  general  subject  of  the 
admisaibilitj  in  evidence  of  books  of 
account,  —  see  a  learned  note  in  Ifi 
Am.  Dec  1\>1. 


^yGoo'^lc 


EViDEHcB  IN  SDCH  AcnoNS.    [6  Thomp.  Corp.  g  7731. 

books  and  records  are  admissible  in  evidence,  and  are  tbe  bett 
endenet  for  that  purpose.*  A  limitation  of  this  principle  will 
readily  suggest  itself,  founded  upon  the  great  danger  of  alloir- 
iog  the  corporation  to  prove,  in  its  own  behalf,  that  a  certain 
thing  vos  done,  by  merely  making  an  ansnrorn  record  that 
it  waa  done;  and  it  it  certainly  a  leading  exception  to  the 
foregoing  role  that  entries  in  the  books  of  a  corporation  of 
matters  reapecting  any  property  or  right  claimed  by  the  cor- 
poration against  third  parties  are  not  admissible  in  evidence 
in  ita  behalf.*  The  same  mle  is  sometimes  stated  by  saying 
that  "the  entries  in  the  books  of  a  corporation  relating  to 
other  matters  of  fact  than  tbe  proceedings  of  the  corporation, 
are  not  evidence  in  their  favor,  in  a  controversy  between  them 
and  any  stranger,  nor  between  them  and  a  member  of  the 
corporation,  holding  or  claiming  adversely  to  them."*  Great 
care  must  be  taken  to  discriminate  the  cases,  which  have 
sometimes  been  loosely  cited  to  the  proposition  with  which 
this  paragraph  sets  out.  For  instance,  if  sach  evidence  is 
offered  and  not  objected  to,  then  the  only  remaining  question 
will  concern  its  probative  effect;  and  certainly  the  effect  of 
such  evidence  when  once  admitted  is  to  prove  that  the  cor- 
poration did  the  act,  or  took  the  proceeding  which  the  record 
states.*  It  is  also  necessary  to  discriminate  in  respect  of  tbe 
books  and  records  of  municipal  eorporationt,  which,  according 
to  long-settled  authority,  are  admissible  in  evidence  against 
their  own  members  and  against  strangers.*  These  stand  on 
a  different  footing  from  the  records  of  private  corporations,  in 
respect  of  the  fact  that  they  are  in  the  nature  of  public  reeord$, 
and  are  open  freely  to  the  inspection  of  the  public.     It  is 

*  OviDgB    «.    Bpeed,    S    Wheat.  ■  Hajnes  «.  Brown,  80  N.  H.  HSi 

(U.  B.}  420;  BOl   •.  Fourth  Gmtt  668. 

Western  Tnrap.  Co.,  14  JobDfl.(N.Y.)  *Bee,  for  Ulnftnttlra,  Oogawell  v. 

416;  TowDHnd  v.  Fint  Freewill  Bap-  Bollock,  13  Allen  <Haaa.),  90,  where 

list  Church,  6  Cuah.  {Hasa.)279, 2S2;  the  evidence  does  not  appear  to  have 

Haven  •.  New  Hampshire  Aeylam,  been  objected  to. 

13  N.  H.  eSS;  t.  e.  88  Am.  Dec  612.  ■  Owinga  v.  Speed,  6  Wheat.  (U.  B.} 

■  Jones  •.  Florence  Ac  Unirenitr,  420 ;  Warriner  v.  Gto,  2  Strange,  054 ; 

4B  Ala.  638;  Philadelphia  R.  Co.  •.  Bex  v,  Hotheraell,l  Strange, B8;  CHb- 

Hickman,  28  Pa.  SU  S18.  bona  Can,  17  How.  St.  Tr.  Bia 
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probable  that  the  doctrine  of  this  section  haa  come  down  to 
us, like  eeveral  other  anomalous  doctrines  in  the  law  of  private 
corporatioaB,  hj  a  speciea  of  inheritance  from  the  law  relating 
to  English  municipal  corporations,  and  that  its  origin  will 
be  found  in  rules  which  were  adopted  as  applicable  to  corpora- 
tions at  a  time  when  nearly  all  corporations  were  of  a  munic- 
ipal or  public  character.  Surely  the  doctrine  that  a  number 
of  priyate  individuals  can  make  evidence  in  their  own  favor, 
to  subserve  their  own  interests  and  to  affect  prejudicially  the 
rights  of  strangers,  by  merely  meeting  together  and  directing 
their  clerk  or  secretary  to  write  down  in  a  book  an  unsworn 
statement  to  the  effect  that  an  act  took  place,  could  not  have 
been  the  product  of  an  enlightened  period  of  jurisprudence; 
or,  if  the  product  of  such  a  period,  it  must  have  been  made 
with  reference  to  bodies  of  a  more  public  character  tiian  the 
ordinary  close  business  corporations  which  exist  in  the  United 
States.  Again,  it  is  necessary  to  make  a  discrimination  in 
respect  of  cases  governed  by  the  provisions  of  statutes.  Thus, 
whether,  under  the  principles  of  the  common  law,  a  corpora- 
tion  could  prove,  in  an  action  against  one  of  its  members  to 
collect  an  assessment  laid  upon  his  shares,  that  the  assessment 
had  been  duly  made  by  its  directors,  by  producing  its  records, 
showing  a  resolution  of  its  board  to  that  effect,  —  yet  there  is 
less  room  for  doubt  under  a  statute  making  the  records  of  a 
corporation  or  copies  thereof  authenticated  by  the  signatures 
of  its  president  and  secretary  under  its  seal,  competent  evi- 
dence in  any  action  or  proceeding  to  which  such  a  corporation 
is  a  party.*  There  are,  for  example,  statutes  in  England  and 
in  this  country  providing  that  the  atock'booka  of  companies 
and  corporations  shall  be  prime  facie  evidence  that  those 
whose  names  are  entered  thereon  are  stockholders;  and  de- 
cisions uni^cr  such  statutes  will  have  to  be  carefully  excluded 
when  dealing  with  the  question  upon  principle.* 


'  Bo  held,  under  Hoch  a  statute,  ia 
Goadslupe  &c.  Stock  Aeeo.  v.  West, 
78  Tex.  «1;  $.  e.  18  8.  W.  Eep.  307. 

'  Among  such  decisions  are  the 
following:  Bain  v.  Whitehaven  &c. 
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E.  Co.,  3  H.  L.  Om.  22;  Birkenhead 
».  Brownrigg,  4  Exch.  426;  PittB- 
burgb  Ac.  R.  Co.  v.  Appl^ate,  21  W. 
Va.  172;  Mudgett  *.  Borrell,  33  Cal. 
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I  77S5.  OonscqneDces  of  the  Bale  that  the  Cofporate 
Bixdu  «re  the  Best  Erfdence.  —  A  necessary  conaequence  of 
the  rule  that  the  corporate  books  and  records  are  the  best  evi- 
dence of  the  acts  and  transactions  of  Qie  corporation,  is  to 
ezclnde  aeeondary  evidence  of  such  acts  and  doings,  where  the 
books  and  records  are  capable  of  being  produced.'  Thus,  the 
by-laws  of  a  corporation  could  not  be  proved  by  the  oral  testi- 
mooy  of  an  officer  of  the  corporation,  but  the  proper  corporate 
book  containing  them  must  be  produced.*  A  consequence  of 
this  rule  is  to  make  unawam  preferable  to  «wom  testimony, 
and  to  conclude  the  rights  of  parties  by  records  which  may 
have  been  concocted  for  the  very  purpose  of  the  action,  the 
facts  of  which  are  not  fortified  by  sworn  testimony;  so  that 
in  cases  of  a  willful  falsehood  being  perpetrated  in  the  admin- 
istration of  justice,  there  can  be  no  indictment  for  perjury, 
DOr,  upon  any  known  precedent,  any  action  for  damages, — 
though  it  is  believed  that,  on  the  principles  of  the  common 
law,  such  an  action  might  lie.  It  is  submitted  by  the  writer 
that  a  rule  of  evidence  which  allows  any  sort  of  record,  even 
a  collection  of  scraps  of  paper,*  which  the  managers  of  a 
private  business  corporation  may  concoct  for  themselves  in 
conclave,  to  be  admitted  without  the  aid  of  any  sworn  tes- 
timony to  prove  their  acts  and  proceedings,  and  which  pre- 
vents proof  of  those  acts  and  proceedings  by  the  testimony  of 
a  sworn  witness,  who  knows  the  fact,  is  an  absurd  and  dan- 
gerous rule. 

g  7730.  Sach  Kecords  Admissible  to  Prove  Corporate  Ex- 
Ist^oe.  —  A  leading  illustration  of  the  rule  that  the  books  and 
records  of  a  corporation  are  admissible  for  the  purpose  of  show- 
ing its  acts  and  proceedings,  ia  found  in  the  rule  that  they  are 
admissible  for  the  purpose  of  showing,  prima  facie,  at  least, 
that  on  organization  hat  taken  place  in  compliance  with  the 
charter  or  governing  statute.*     Upon  the  same  principle,  it 

'HKvena.NewHampflhire  Ab^Itud,  *  Jnto,  }  7732. 

18N.  H.  632;  t.  c.  88  Am.  Dec.  512.  *  BydM  ».  Alton  Ao.  B.  Co..  13  HI. 

•Lttmbard  v.  Aldricta,  6  N.  U.  81;     61S. 
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has  been  beld  that  the  minutes  of  the  meeting  of  th6  nibierib- 
vri  to  the  stock  of  a  proposed  corporation  are,  when  identified 
or  showQ  to  be  correct  or  authoritatively  made,  admissible  in 
an  action  to  enforce  a  subscription,  for  the  purpose  of  showing 
that,  in  the  incorporation  of  a  company  under  a  inodified  char- 
ter and  under  a  different  name,  there  was  no  material  change 
or  departure  from  the  original  character  and  purposes  of  the 
corporation  intended  to  be  formed.'  Such  evidence  is  compe- 
tent, under  any  theory,  againit  the  corporation.'  A  more  doubt- 
ful question  is  whether  iu  case  a  number  of  individuals  alleging 
themselves  to  be  a  corporation,  are  suing  for  the  enforcement 
of  rights  which  they  can  only  possess  iu  virtufl  of  being  such, 
and  are  asserting  some  special  franchise  or  privilege  which  is 
against  common  right,  they  can  prove  the  fact  of  their  organ- 
ization as  a  corporation,  it  being  properly  in  issue,  by  produc- 
ing their  own  books  and  records.  For  reasons  stated  iu  the 
preceding  paragraph,  it  is  believed  that  they  cannot,  on  prin- 
ciple, except  iu  cases  where  other  proof  is  not  available  to 
them;  and  that  tbey  oughtnot  to  be  allowed  to  make  the  proof 
by  means  of  their  records  without  re-enforcing  those  records 
by  the  tuppletory  oath  of  a  competent  witness,  except  in  eases 
where  the  lapse  of  time,  or  other  circumstances  might  prevent 
them  from  doing  so.  Nevertheless,  it  has  been  held  that  where 
a.  plaintiff,  claiming  to  be  a  navigation  company,  brings  an 
action  to  enforce  the  payment  of  tolls,  its  hooks  are  compe- 
tent to  prove  the  fact  of  its  organization  aa  a  corporation.* 
Notwithstanding  this,  and  other  like  decisions,  it  is  difficult  to 
see  upon  what  principle  the  books  of  a  pretended  corporation 
can  be  held  to  be  admissible  in  evidence  to  prove  the  fact  of 
its  organization  as  such,  where  the  issue  is  between  the  pre- 


'  Semple V.Glenn, 91  Ala. 24S;t.«. 
0  South.  Rep.  265. 

■  Foster  v.  White  Cloud  City  Co., 
32  Mo.  505. 

'  Tlie  court  Teasoned  thna:  "By 
the  orguiizatioii  of  a  company  we  nn- 
deratand  the  meeting  of  individuale     44  Am.  Dec.  472,  476, 
olaiiQUig  to  be  corporators  and  their 
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action  in  choosing  otBcert  and  aerv- 
ante.  If  the  books  tbemeelTes  were 
not  eridence  of  these  facts  it  wonld  be 
difficult  after  a  lapBe  of  time  to  eatab- 
liah  them  in  any  otheo;  mode."  Duke 
•.  CahawbaNaT.Co.,ll)Ala.82:  i.e. 
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tended  corporation  and  a  third  person,  and  the  qaeation  of 
ite  legal  existeooe  is  properly  in  issue.  If  a  body  of  men  on 
meeting  and  making  a  record  which  recites  and  shows  that 
they  are  organized  as  a  corporation,  can  make  themselves  a 
corporation,  then  there  can  be  no  limit  to  the  facility  with 
which  men  may  organize  themselves  into  corporationa  with- 
out complying  with  the  law.  It  is  difficult  to  justify  a  prin- 
ciple npott  which  men  can  thus  be  allowed  to  manufacture 
evidence  for  themselves,  except  where  such  evidence  mast  be 
admitted  on  a  principle  of  necessity,  as  where  the  existence 
of  a  corporation  is  called  into  question  after  a  great  lapse  of 
time  so  that  it  would  be  impracticable  to  corroborate  the  state- 
meiits  of  its  records  by  living  witnesses,  and  in  other  possi- 
ble cases  that  might  be  imagined.  Outside  of  such  exceptional 
states  of  fact,  there  is  no  more  propriety  iti  admitting  the  rec- 
ords of  a  private  corporation  in  its  own  behalf  without  a  sup- 
plelory  oath,  than  there  would  be  in  admitting  the  records  of 
a  partnership  or  an  individual. 

§  7737.  Evidence  that  tb«  Books  are  the  Books  of  the 
Corporation.  —  Whilst  the  general  rule  is  that  corporation 
books  are  evidence  ol  the  proceedings  o£  the  corporation, 
yet  such  books  do  not  generally  prove  themselves,  and  do 
not  carry  within  themselves  intrinsic  evidence  of  their  own 
authenticity.  It  must  be  made  to  appear,  prima  facie  at  least, 
that  they  are  the  corporation  books,  that  tliey  have  been  kept 
as  such,  and  that  the  entries  made  therein  were  made  by  the 
proper  acting  ofiBcer  for  that  purpose.'  This  cannot  be  made 
to  appear  by  the  mere  eertifieaU  of  the  secretary  of  the  corpo- 
ration, unless  there  is  a  statute  making  such  a  certificate 
evidence  for  that  purpose.  An  exempliJUd  copy  made  and 
certified  to  by  the  secretary  of  a  private  corporation  is  not 
eTidence;  but  it  is  necessary  to  show,  by  the  oath  of  a  com- 
petent witness,  even  if  a  copy  could  be  produced,  that  it  is  a 
copy,  and  that  it  is  really  a  record  of  the  corporation.'    The 

■  Whltmui  t.  Onnite  OboTch,  24  ■  Th^t  Oieeertifieiae  <ifthntertlatj/ 

He.  230.  of  a  corporation  does  not  anthentieaU 
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ordinary  evidence  of  the  authentication  of  a  book  or  record 
of  a  corporation,  for  the  purpose  of  introdQcing  it  in  evidence 
in  a  judicial  proceeding,  is  the  oath  of  a  eompelent  witnas  to 
the  effect  that  the  book  or  record  is  produced  by  the  proper 
custodian  of  the  records  of  the  corporation,  or  of  that  portion 
of  them  to  which  the  book  or  record  belongs,  and  that  the 
book  or  record  is  the  book  or  record  of  the  corporation,  kept 
by  its  proper  officer,  or  by  a  clerk  under  the  direction  of  its 
proper  officer.  It  must  be  continually  borne  in  mind  that,  as 
a  general  rule,  the  entries  in  such  a  book  do  not  prove  their 
own  authenticity.  They  do  not,  for  instance,  prove  that  the 
person  who  made  them  was  the  proper  officer  of  the  corpora- 
tion to  make  them,  although  they  may  recite  that  fact.* 

8  7788.  SecondarjrBvldenceoftlte  Contents  of  Sach  Books 
and  Records.  —  There  seems  to  be  nothing  on  the  subject  of 
the  admission  of  secondary  evidence  of  the  books  and  records 
of  private  corporations,  in  case  the  originals  cannot  be  pro- 
duced, which  relates  specially  to  the  law  of  corporations.  The 
well-known  rule  is  that  before  secondary  evidence  of  the  con- 


»  copy  of  it«  recordfl  bo  m  to  make 
them  admiBaible  in  a  court  ot  juatica, 
was  held  in  Hallowall  Ac.  Bank  «. 
Hamtin,  14  Mass.  178, 180. 

'  When,  therefore,  the  whole  evi- 
dence which  waa  adduced  to  authen- 
ticate a  certain  book,  which  bad  beaa 
offered  in  evidence  as  the  book  of  a 
corporation,  waa  the  fact  that  the 
book  waa  in  the  handwriting  of  A.  B,, 
who  appeared,  froin  the  entriea  in  the 
book,  but  in  no  other  way,  to  have 
been  seeretary  to  the  board  of  troatees, 
it  waa  held  that  the  book  had  not 
been  properly  authenticated,  and  that 
it  waa  erroneoufl  to  admit  it  in  evi- 
dence. Highland  Tompike  Co.  v. 
M'Kean,  10  Johns.  (N.  Y.)  164;  t.  c. 
a  Am.  Dec  824.  Compare  Jackson  v. 
Walab,  8  Johns.  (N.  T.)  226.  Read, 
in  thifl  connection.  Rex  e.  Mother- 
eiill,   1  Btrange,   93;   Bex  v.  Martin, 
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Oa  mp.  100.  That  the  lecorda  of 
muntetpal  and  other  ptMU  corpor*- 
tiona  are  admisaible  aa  origintd  m- 
denee  on  the  footing  of  being  official 
rteordi  kept  in  pttblie  offiett,  —  see  Bt. 
Louis  Gasligbt  Co.  e.  St  Lonla,  IS 
Mo.  App.  673;  *.  e.  affirmed,  86  Ho. 
495.  That  the  recorda  of  a  StaU  hatii 
are  within  the  aama  rule, — aee  Craw- 
ford V.  Branch  Bonk,  8  Ala.  79.  That 
the  recorda  of  an  incorporated  alosft 
txchange  are  not,  —  see  Terry  «,  Bir- 
mingham If  at.  Bank,  93  Ala.  699, 60S; 
t.  e.  SO  Am.  Bt.  Bep.  87.  That  aa 
examined  copy  ot  the  hooka  of  a  •prt' 
vote  ineoTporaftd  hank  are  not  evidence 
unless  corroborated,— see  Bidgway  ■. 
Farmers'  Bank,  12  Serg.  ic  R.  (Pa.) 
256;  (.  e.  14  Am.  Dec.  681;  Phila- 
delphia Bank  t>.  Officer,  12  Serg.  &  K. 
CPa.)4fl. 
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tents  of  any  private  writing  will  be  admitted,  the  proponent 
of  the  evidence  must  show  that  he  cannot  produce  the  original 
in  a  reasonable  time  and  with  reasonable  diligence.*  It  should 
constantly  be  kept  in  mind  that  the  books  of  private  corpora- 
tions are  not  privileged  from  being  introduced  in  evidence  in 
aid  of  justice,  even  in  cases  to  which  the  corporation  is  not  a 
party,  unless  the  particular  entries  are  privileged  under  ap- 
plicatory  legal  principles, — as,  for  instance,  the  originals  or 
copies  of  telegrams  preserved  by  a  telegraph  company  after 
they  have  been  transmitted.*    On  the  contrary,  a  corporation 


>  Bowick  a.  Hiller,  21  Or.  26;  t.  e. 
26  Pac.  Rep.  S61 ;  WiBeman  v.  North- 
mn  Pbc  R.  Co.,  20  Or.  426;  t.  c.  26 
P&c  B«p.  273;  23  Am.  St.  Rep.  136; 
Hows  V.  Fleming,  128  Ind.  262;  Potta 
■.  State,  28  Tex.  App.  663.  The  fol- 
lowing brief  bat  Tftloable  note  upon 
tbii  mibiect  ia  trAnacribed  from  23 
Am.  St.  Rep.  140:  "Before  aecnndarf 
eridence  of  the  oontenta  ol  a  written 
inatrament  can  be  received,  it  li  nec- 
eaauy  to  prove  the  exiatence  uid 
genuineneaa  of  the  original ;  Oliver  •. 
Persona,  80  Ghu  391 ;  i.  a.  76  Am.  Dec 
B5T ;  Calhoon  «.  Calhoun,  61  Oa.  91 ; 
Stocking  •.  St.  Paul  Trust  Co.,  89 
Umn.  410;  Oonther  g.  Bennett,  72 
Hd.  3S4 ;  that  the  oriKioal  ia  lost  or 
destn^ed ;  Bell  •.  Syonon,  11  Iowa, 
2S3;  (.c.  77  Am.  Dec  142i  Freano  Canal 
Oo.  «.  Donbor,  80  Cal.  &30;  Cofflng 
*.  Camaban,  122  Ind.  427;  Smith 
f.  Brown,  161  Uaaa.  3SS;  Ljona  c 
Van  Qorder,  77  Iowa,  600;  Wooda  •. 
Burke,  67  Mtch.  674;  or  without  the 
JDiisdiction  of  the  court:  Knicker- 
bocker «.  Wilcox,  83  Hich.  200 ;  i. «.  21 
Am.  St.  Rep.  696;  Woods  «.  Bnrke, 
67  Hich.  674;  Harrej'  «.  Edena,  60 
Tu.  420;  or  that  it  ia  In  the  poaaes- 
don  of  the  adverse  party  wbo  refuaea 
to  produce  it:  Jtmea  v.  Robioaon,  11 
Aik.  G04 ;«.  c.  64  Am.  Dec  212 ;  John- 
son g,  Johnson,  70  Hich.  66;  Oaflord 
■.  American  Uortg.  &c  Co.,  77  Iowa, 


736;  and  that  the  party  bimaelf  need 
diligence  to  procure  the  original,  but 
ia  nnable  to  do  ao ;  Com.  ■.  Jef&ies.  7 
Allen  (llaaa.),  548 ;  i.  «.  83  Am.  Dec 
712;  Tanner  «,  Hall,  89  Ala.  (08; 
Bnrka  •.  Bn^,  89  Ala.  204;  Cofflng 
*.  Oamahan,  122  Ind.  427 ;  Powell  «. 
WaUaoe,  44  Ean.  666;  Shouler  *. 
Bo&ander,  80  Mich.  681.  Bee  also 
Georgia  &c  B.  Oo.  v.  Stricktattd,  80 
Oa.  776;  t.  e.  12  Am.  St.  Bep.  282, 
and  note." 

*  Aa  to  the  extent  to  which  tele- 
graphic diapatchea  are  privileged  from 
being  produced  In  evidence  of  their 
existence,— see  Thomp.  Elect.,  4  493; 
State  «.  litchfield,  68  He.  267;  Ex 
parte  Brown,  72  Ho.  83;  i,  c.  37  Am. 
Sep.  428;  National  Bank  v.  National 
Bank,  7  W.  Va.  644;  Be  WaddeU,  8 
Jar.  (tr.  s.)  181,  pt.  2;  B«  Ince,  20 
L.  T.  (V.  >.)  421 ;  Ex  parte  Brown,  7 
Ho.  App.  484;  Woods  «.  Miller,  55 
Iowa,  16S ;  t.  e.  89  Am.  Rep.  170.  Aa 
to  the  iufficiency  of  the  deaci^ption 
of  such  diapatchea  onder  a  lubpiena 
duea  Ucum, — see  Ex  parte  Brown,  7 
Mo.  App.  4S4;  United  SUt«a  v.  Bab- 
cock,  3  DilU  (U.  S.)  667;  Ex  parte 
Brown,  72  Mo.  83;  a.  c.  37  Am.  Rep. 
426,  431,  That  aucb  commnnicationa 
art  not  privileged, — aee  Oom.  «.  Jef- 
Mea,  7  Allen  (Uasa.),  648;  a.  e.  S3 
Am.  Dec.  712;  Natitmal  Bank  «. 
National  Bank,  7  W.  Va.  644 ;  Hdns- 
6143 


^an/GoC^lc 


Thomp.  Corp.  g  7738.]    ACiiONi  BT  and  against. 

as  no  privilege  to  conceal  tlie  troth  which  is  not  accordsd  to 
atural  persons,  nor  as  much;  becaase  the  privilege  accorded 
>  a  uatural  person  against  self-incrimination  does  not,  in 
eneral,  extend  to  corporations,  which  can  be  prosecuted  crim- 
lully  in  a  very  limited  class  of  cases,  and  then  the  punish- 
leiit  extends  only  to  a  pecuniary  fine  or  to  a  revocation  of 
tieir  frHDchises.'  Nor  is  it  necessary  that  the  corporation, 
'liose  books  are  admitted  in  evidence,  should  be  a  party  to 
[le  action,  or  that  its  officers,  who  are  the  custodians  of  such 
ooks,  should  be  joined  as  a  party  to  the  action  for  the  pur- 
oses  of  discovery;'  but  the  officers  of  a  corporation  may  be 
ompelled  to  produce  its  books  and  records  by  the  ordinary 
\ibpoma  dueei  tecum  in  a  suit  to  which  the  corporation  is  not 
party.*     Jt  has   been    held  in  New  York,  under   a   stat- 


«  V.  FreetJman,  2  Pin.  8e1.  Ou. 
Pa.)  274.  It  ig  conatnntlj  to  bo 
Drne  in  mind  that  the  privilege 
laiaat  the  production  of  a  leUgraphie 
tuage,  if  there  is  a  privilege,  it  the 
rivjjpge  of  the  parties  to  the  mes- 
Lge,  tlie  aeiider  and  the  addreBsee, 
id  n  it  the  privilege  of  the  corpo- 
ition,  except  as  the  agent  o(  sui^ 
arties.  Considered  u  a  principal 
le  curporatioD  has  no  rights  against 
le  production  erf  such  documents, 
be  mere  fact  that  if  such  documents 
ere  not  privileged  from  production 
I  courts  of  justice,  the  commercial 
ro6is  of  the  telegraph  company 
ii([ht  be  diminished,  is  an  argument 
;aini<t  the  production  of  them  to 
bich  no  judge  would  listen, 
>  AnU,  4  6418,  fttq. 

*  As  to  diteovtry  and  joining  effletn 
a  corporation  for  that  purpoae,— sea 

lie,  4  740S,  d  leg. 

*  Wertheim  v.  Continental  Ac 
0.,  21  Blatcbf.  (U.  B.)  24a.  Contra, 
oorman  •.  Atlantic  Ac  B.  Co.,  17 
:nn  (N.  Y.),  656;  Central  Nat.  Bank 

White,  87  a.  Y.  Super.  207.    In 
ke  Tiew  of  other  conrts,  the  ttatute 
lords  ample  meana  of  oompelliug  a 
6144 


corporation  to  prodnce  ita  books  un- 
der a  tubpana  dvcet  Ueam,  in  like 
manner  as  in  the  case  of  a  natural 
person.  N.  Y. Code  Civ.  Proc,  4868; 
Central  dtc  R.  Co.  tr.  Twenty-third 
Street  B.  Co.,  63  How.  Pr.  <N.  Y.) 
46.  On  the  contrary,  it  baa  been  laid 
down  in  New  York  that,  even  in  cane 
of  an  action  in  which  n  cori^jration  is 
a  party,  the  production  of  ita  books 
cannot  be  enforced  by  tubpana  diteei 
Ueum,  served  on  ita  officers:  it  can 
only  be  effected  by  way  of  diteoverj/ 
under  the  provisions  of  the  Btatntes 
(2  Rev.  Stats.  New  York,  199;  Wait's 
New  York  Code  of  Procedure,  1871, 
4  S88 ;  Throop's  Code,  1877,  i  803) :  La 
Farge  p.  La  Farge  Ins,  Co.,  14  How. 
Pr.  (N.  Y.)  28 ;  Opdyke  t.  Harbla,  44 
Barb.  (N.  V.)  64;  *.  e.  18  Abb.  Pr. 
(N.  Y.)  266;  and  the  exercise  of  this 
power  is  left  to  the  discretion  of  the 
court.  As  to  tlie  books  of  a  corpora- 
tion, not  a  party  to  the  action,  no 
such  power  of  enforcing  an  examina- 
tion or  iwudncUon  of  them  on  a  trial 
between  other  parties  is  afforded ;  nw 
can  itx  agents  or  officers,  in  their 
individual  ciq»acity,  be  compelled  to 
diacoTsr  or  produce  the  books  at  a 
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nte'  enacting  a  aobstitnte  for  discovery  in  equity,  that  the 
a^nte  of  a  corporation  will  not  be  compelled  to  discover  ita 
books,  although  the  petition  for  discovery  alleges  that  the  cor- 
poration ig  fictitious;'  bat  it  is  believed  that  the  decision  pro- 
ceeds npoa  grounds  which  are  entirely  fallaoioos.' 

§  7739.  Such  Books  and  Records  Prima  Facie  ESrldenec 
0DI7. — It  should  be  constantly  borne  in  mind  that  while  the 
books  and  records  of  a  private  corporation,  in  cases  where 
they  are  admissible  in  evidence,  are  prima  fade  evidence  of 
the  fact  which  they  recite,*  yet  they  are  prima  facie  evidence 
only.* 

§  7740.  Wbm  not  Bvtdence  as  a^aliut  Stranirers.  —  The 

general  rule  is  believed  to  be  that,  except  for  the  purpose  of 
proving  what  the  corporation  did*  or  what  action  ita  corpo- 


corponUoo  otbt  which  thejhkTB  not 
in  abeolato  control  and  right  of  dis- 
pomtion,  at  their  own  will  and  dis- 
cretion. Morgan  «,  Moi^n,  IS  Abb. 
Ft.  (M.s.}(N.Y.)  291,296.  BeeOpdyko 
f-Harbla,  ttipra.  Accordingly,  a  mo- 
tion for  an  attachment  against  tbe 
chief  officers  of  a  foandling  hoap'tal, 
to  conipol  them  to  produce,  upon  the 
hearing  before  ■  referee  of  an  action 
tor  divorce,  tho  booka  of  the  hospital, 
tor  the  pnrpoee  ot  diadoeing  tbe  anp- 
poaed  fact  that  the  defendant  had  left 
an  infant  with  such  hospital,  the  re- 
«alt  of  an  Olicit  sexnal  intorconrae 
with  a  third  person,  was  denied. 
Uorgaa  •.  Morgan,  tupra.  Whether 
them  decisions  are  law  in  that  State 
at  the  preHint  time,  the  writer  doea 
aot  ondertake  to  aaf.  1  Thomp. 
TiiaU.182. 

>  H.  Y.Ooda  Civ.  Free  «  388. 

*  Opdyke  *.  Marble,  M  Barb.  (N. 
T.)  M;  t.  e.  18  Abb.  Pr.  (N.  Y.)  266. 

*  (See  1  Thomp.  Trials,  i  747. 

*  Thus,  an  entr;  in  the  minuJct  ^ 
•  WKtUng  at  a  oorpontioa  or  of  ita 


board  of  dbrecton,  that  a  eeitain 
proposition  was-  adopted,  ia  prima 
faeit  evidence  that  it  received  tbe 
ntunber  of  votes  necessary  to  l^ally 
adopt  iL  Heintielman  «.  Sruida* 
Relief  Aaso.,  38  Minn.   138. 

*  This  is  especiall;  so  where  sach 
endence  ia  aoogbt  to  be  need  against 
third  persons  to  charge  them  ai 
Mtoekholdert  of  the  corporation.  Hera 
it  la  held  that  if  the  booka  can  be  re- 
ceived aa  affirmative  evidence  that  a 
particular  person  wa:i  a  stockholder, 
auch  presumption  ma/  be  rebutted  by 
parol  Wilimony  showing  that  tie  never 
accepted,  but  thai  he  i»f  need  to  accept 
stock  in  the  company.  Mudgett  v. 
Horrell,  33  Cal.  25;  Fox's  Case,  3  De 
Gex,  3.  &  8.  465.  But  it  haa  been 
held  that  parol  evidence  will  not  be 
heard  to  show  that  a  person  had,  at 
ft  certain  time,  by  tranuferrlng  his 
shares,  ceased  to  be  a  member;  the 
hooka  of  tbe  corporation  only  wonld 
be  looked  to  upon  snch  a  queatioa. 
gUtiley  V.  Stanley,  26  Me.  19L 

■  Ante,  4  7734. 
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ratori  took  in  effecting  it$  organuation,^  its  books  and  records 
are  not  evidence  as  against  a  stranger,*  or  as  against  a  stock- 
holder holding  adversely  to  it'  It  is  believed  that  a  little 
careful  reflection  vill  make  clear  the  proper  distinction  which 
obtains  in  this  relation.  They  are  evidence,  in  any  form  of 
proceeding  and  against  any  party,  for  the  purpose  of  showing 
that  the  corporation  passed  the  vote  recited,  adopted  the  reso- 
lution recorded,  or  enacted  the  by-laws  spread  out  upon  its 
minutes,  —  whenever,  under  the  frame  of  the  issues,  it  be- 
comes material  or  relevant  to  show  that  fact,  and  always  sub- 
ject to  contradiction,  by  proving  that  the  record  is  a  false  one. 
Bat  where  it  is  sought  to  introduce  such  records  for  the  pur- 
pose of  disposing  of  the  rights  of  strangers  to  the  corporation, 
or  even  of  its  own  members  in  their  private  dealings  with  it, 
or  where  they  hold  adversely  to  it,  then  those  records  cannot 
be  80  used,  because  the  law  ascribes  no  such  force  to  them. 
A  closely  analogous  rule  exists  with  reference  to  the  circum- 
stances under  which  the  record  of  a  judgment  Tnay  be  admitted 
in  evidence  in  an  actiou  between  strangers  to  that  record. 
Such  a  record  cannot  be  admitted  against  a  stranger  to  the 
proceeding  for  the  purpose  of  charging  or  binding  him  with 
the  legal  consequences  ascribed  to  the  judgment.  But  in 
many  cases  arising  between  two  parties  who  are  strangers  to 
the  judgment,  the  fact  that  it  was  rendered  may  be  a  relevant 
fact  for  th«  purpose  of  proving  some  other  fact,  a  link  in  a 
chain  of  circumstantial  evidence,  in  which  case  the  fact  that 
such  a  judgment  was  rendered  is  evidence,  provable,  of  course, 
only  by  the  record  itself  or  an  ezempUfled  transcript  of  it.* 

>  Aide,  i  7736.  Lyon,  1  H.  Black.  20S,  214,  note  e; 
■  Terry  v.  Birminghnm  Nat.  Bank,     Jermam  v.  Worth,  6  Denio  (N.  T.), 

93  Ala.  599;  t.e.  30  Am.  St.  Bep.  S7;  US. 

9  South.  Bep.  299.    See,  generally,  *  2  Black  Jndgm., }  604.    The  rec- 

on  this  gubject,  ante,  i  1918.  ordsofjudgmeDtearegenerally offered 

>  Haynea  v.  Brown,  36  N.  H.  S45,  in  evidence  for  the  purpoee  of  rairing 
666;  HiU  v.  Manchester  &c.  Water  an  ettopptl  gainst  the  party  against 
WorkB  Co.,  2  Bam.  &  Adol.  544;  i.  e.  whom  the  judgment  vas  rendered, 
2  Ner.  &  M.  673;  Marriage  v.  Law-  and  of  affording  eonettuiM  proo/  of 
rence,  8  Bara.  &  Aid.  142;  Brett  «.  the  facts  eatabi  ehed  by  the  judg- 
Beales,  1  Moo.  &  M.  416;  London  e.  tnent.    Wbeu  so  offered  (Koontc  *. 
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Bat  where  it  is  soagbt  to  use  the  records  of  a  private  corpora- 
tion, M  evidence  of  the  facts  which  they  recite,  for  the  pur- 
pose of  concluding,  or  even  tn/Iu«nctnj]r  the  rights  of  third 
parties  who  are  strangers  to  the  record,  then  such  records  are 
not  admissible,  on  the  same  principle  which  operates  to  ex- 
clude the  records  of  legal  judgments  when  oSered  for  a  simi- 
lar purpose,  on  the  principle  that  tbey  are  r«a  inter  aUot  acta, 
—  or  in  plainer  language,  upon  the  principle  that  the  rights 
of  A.  cannot  be  concluded  or  displaced  by  the  fact  that  C,  D., 
E.  and  F.  met  together  in  conclave,  in  the  room  of  a  hoard  of 
directors  of  a  private  corporation,  and  there  adopted  a  certain 
resolution,  or  passed  a  certain  vote,  or  enacted  a  certain  by- 
law intended  to  have  that  effect/  The  soand  rule/  then,  is 
that  the  records  of  a  private  corporation  cannot  be  used  ia 
evidence  for  the  parpoee  of  sustaining  a  claim  of  the  corpora- 
tion against  persons  who  are  not  members  of  it,  or  to  defeat  a 
claim  of  such  a  person  against  the  corporation,  or  to  affect 
strangers  any  way.     They  merely  have  the  effect  of  admia. 

Emnfmai],  81  Ho.  App.  897)  u  againflt 
tbe  objection  of  a  party  who  wu  m 
itranger  to  the  record  ol  tlie  judg- 
ment, they  are  not  admiMible,  be- 
caoBe  they  ar»  oud  to  be  ret  tnX«r  oltbi 
acta.  Griffith  «.  Gillnm,  81  Mo.  App. 
83.  Bat  this  itatement  of  the  gen- 
eral pnndple  gOTeming  the  admia- 
aion  and  exclneion  ot  each  a  record, 
fallafar  short  of  ehowing.tbat  there 
may  not  be  other  caaea  where  it  will 
be  competent  to  introduce  it  in  con- 
btivenieg  between  entire  atrangera  to 
it,  for  the  pnrpoee  ot  proTing  the  fact 
that  BQch  a  jadiciftl  ftct  vu  done,  or 
thatancha  judgment  wu  rendered; 
■ince  there  are  many  caeea  where.  In 
judicial  controversiee  between  A,  and 
B.,  it  may  become  material  and  rele- 
vant to  pTOTS  that  a  certain  tranaao- 
Uon  waahad,  or  thata  certain  act  waa 
done  between  B.  and  G. 

*  Wt  hare  many  iUnatrationi  of 
thia  prindple.  For  IniUmoe,  tb« 
lesolations  adopted  by  Uie  membera 


ot  %  privata  corporatioa  an  sot  evi- 
dence ot  the  truth  ot  the  matters 
therein  recited  or  declftred,  aa  against 
persons  not  members  of  the  corpora- 
tion. Redding  «,  Godwin,  44  Uian. 
366 ;  t.  e.  32  Am.  &  £ng.  Corp.  Caa. 
S35:  46  N.  W.  Bep.  583.  So,  the 
minntes  of  a  board  of  directors  of  a 
corporation  are  not  competent  testi- 
mony ^unst  a  stranger  to  the  corpo- 
ration, for  tbe  purpose  of  proving  that 
he  made  a  certain  settlement  with  a 
committee  of  the  corporation.  Oape 
Girardeaa  An.  E.  do.  «.  Kimmal,  68 
Mo.  83.  So,  in  an  action  against «  cor- 
poration on  a  promiaaory  note,  it  ia  not 
competent  ba  the  corporation  to  in- 
trodoce  the  record  ot  a  meeting  ot  its 
board  ot  directors,  containing  recitals 
ot  negotiations  with  the  agent  of  the 
payee  of  the  note  prior  to  its  exocn- 
tion,  tor  the  purpose  of  proving  its 
uBuriouB  character.  Helfnerv.Brown- 
eU,  82  Iowa,  104;  «.  o.  47  N.  W.  Bep. 
879. 
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sions  against  tb«  corporatioa,  or  of  odiniasions  against  mem- 
bers  of  the  corporatioa,  in  aoite  against  other  members.'  As 
between  members  of  the  corporation,  they  are  evidence  of 
corporate  acts  therein  recorded;  but  they  cannot  be  used  in 
an  notion  against  a  stranger  to  connect  liim  vitli  the  corpora- 
tion,* unless  made  so  by  an  act  of  the  legislature.'  Nor  can 
they  be  used  in  evidence  in  suits  by  the  corporation  against 
its  members,  for  the  purpose  of  proving,  on  behalf  of  the  cor- 
poration, entries  which  are  in  its  interest.  If  the  contrary 
were  the  rule,  a  corporation  might  manufacture  evidence  in 
its  own  fuvor,  and  those  who  were  its  guilty  agents  in  so  doing 
would  not  be  subject  to  the  penalties  of  perjury.  Nor  are 
such  books  evidence  to  prove  private  agreements  of  the  stock- 
holders.* Upon  the  same  basis  of  reasoning,  the  records  of 
a«orporation  are  not  evidence  of  the  truth  of  the  facts  therein 
recited,  as  between  a  member  of  the  eorporation,  and  a  atrangcr* 
or  between  two  atrangara.* 

g  7741.  Corporate  fiecorda  Evidence  a^lnst  Becelver  of 
Corporation.  —  If  the  receiver  of  a  corporation  brings  an 
action  against  a  third  party,  to  collect  a  debt  alleged  to  be 
due  to  the  corporation,  he  will  stand  as  the  representative  of 
the  corporation,  in  such  a  sense  that  the  books  of  the  corpo- 
ration will  be  evidence  in  favor  of  such  third  party,  and 
against  the  receiver, — as,  for  instance,  to  show  that  an  un- 
authorized alteration,  by  the  cashier  of  the  corporation,  of 

■  Com.  •■  Woelper,  3  Eerfr.  A  R.  *  JackBOn  «.  Donall^,  3  Johns. 
rPa.)  29;  I.  e.  S  Am.  Dec  628;  (H.  Y.)  226;  Hsynea  •.  Btowd.  30 
Wlieeler  •.  Walker,  45  N.  H.  365;  N.  H.&45.  Compare  Brett  >.  Bealea, 
Chiite  ■.  STC&more  Ac  R.  Co.,  SS  IlL  1  Hood^  A  M.  416. 

215.  *  Jermaia  •.  Korth,  S  Deuio  (S. 

>  1  Greenl.  Et.,  MB3;  Ang.  &  A.  T.),  342.    Th^-t  mbicription  paper*  ia 

Dorp.,  i  679;  Cliue  e.  Bjcamore  Ac  taaiodj  at  m  private  corporation,  tor 

K.  Co..  38  111.  216;  Miidgett  e.  Hoi^  whatever  purpoees  made,  cannot  be 

rell,33C»1.25;  Fox's Outt, 3 Do ti«x,  admitted  in  evidence  to  aBect  the 

J.  &  8.  465.  rights  of  a  etranger  to  Ute  corpom- 

■  Brietol  Cacal  On.  «.  Amoa,  1  tion,  withoat  prooE  ot  the  genain»- 
HauleAS.  660.  neeeof  theEignaturea,— eeeRockford 

•  Hajnes  «.  Brown,  36  N.H.  545;     Ac  K.  Co.  «.  Shunick,  S5  Dl.  223. 
Black  V.  Shreve,  13  S.  J.  Eg.  455. 
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the  note  oq  which  the  salt  ia  brought  by  the  receiver,  waa  Bab> 
•equently  ratified  by  the  oorporation.* 

Abticle  U.    Othbb  Mattbbs  of  Evidbnob. 

^ncnoa  BBcnoii 

7746.  Freflnmptlons  reepecting  oorpo-     7719.  Effect  of  bj-lam  u  evidence. 

nUona.  7760,  Evidence  o(  customs  of  private 

TT4T.  PftrolevideDceofcorpontesctlt  corporAtiona. 

TI4S.  iUoatratiooB  of  the  forgoing. 

i  7746.  Presamptlons  B«spectinsr  Corporations. —  la  an 
action  by  a  corporation  for  an  injury  to  its  property,  as  for 
instance,  by  a  steamboat  company  for  damages  to  its  boat, 
it  is  not  necessary  for  the  plaintiff,  tlie  gerieral  istue  being 
pleaded,  to  prove  that  it  possesses,  under  its  charter,  the 
power  to  hold  the  property  in  question;  but  such  power,  being 
incidental  to  a  corporation  of  tliat  character,  is  presumed, 
especially  against  a  mere  wrong-doer  claiming  no  title  in  him- 
self, and  setting  up  none  in  anyone  else.'    From  the  forego- 


*  Wrc)ci>Sti.J'ohnBOD,2S.Dak.91t 
«.«.  4S  N.  W.  Bep.  t-37.  Upon  the 
qxiMtion  to  vhat  extent  the  receiver 
of  »  ctvporalion  is  !ts  reprewntative, 
ftnd  to  what  extent  he  acta  in  right  of 
ita  creditors,  see  arUt,  f  6930,  et  uq, 

■  New  Haven  Steamboat  Co.  «. 
Tanderbilt,  IS  Conn.  420.  Pretump- 
tien  tff  lAc  potMT  o/  a  eorporaiion  la 
iait  and  convey  land  when  the  quee- 
tion  arises  in  derai^ning  a  chain  of 
due;  Stoker  v.  Schwab,  66  N.  T. 
Boper.  las;  i,  c.  16  N.  Y.  St.  Bep. 
885;  1  N.  Y.  Sapp.  4^.  Bee,  also, 
ante,  f  6067.  Where  the  plaintiS 
brought  an  action  i^inst  a  railroad 
company  for  an  injury  received  in 
consequence  of  her  foot  being  canght 
between  one  of  its  rails  and  a  plank 
at  a  highway  erofiiitg,  so  that  she 
waa  Btnick  hj  a  passing  train,  and 
her  complaint  alibied  that  the  cross- 
ing  belonged  to  the  defendant,  and 
the  answer  did  not  deny  the  fact  of 
ewnenhip, — it  waa  held  that  there 


was  no  presumption  that  the  higV 
way  anttioritiea  and  not  the  railway 
company  maintained  the  crossing. 
Bpooner  •.  Delaware  Ac  R.  Co.,  116 
N.  Y.  22;  I.  e.  21  N.  E.  Rep.  696;  23 
N.  Y.  St.  Bep.  654.  Under  a  statnte 
(New  York  Laws  1864,  ch.  683,  i  3), 
providing  thatftny  railroad  company, 
whoee  main  route  does  not  exceed 
fifteen  miUt,  may  elect  $even  of  its 
Htockboldera  as  a  board  of  directors, 
where  there  ia  no  proof  of  the  length 
of  the  road  except  that  famished 
by  the  articles  of  association,  which 
State  that  the  total  length  of  the  road 
and  its  branches  is  thirty-five  mites, 
it  will  be  presumed,  where  the  orig- 
inal number  of  directors  was  re- 
duced to  seven,  that  the  length  of  the 
main  route  is  not  greater  than  fifteen 
miles.  Beardsleys.  Johnson, 30  N.Y. 
St.  Kep.  691.  Circumstances  under 
which  there  is  a  jn-itmi /act*  presump- 
tion that  a  corporation,  purchasing 
a  railroad  property  at  a  foreclosure 
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ing  it  folloirs  that,  in  a  suit  by  a  corporation,  the  burden  of 
proof  of  the  defendant's  averment  that  an  act  of  the  ploinUfl 
was  ultra  vires,  is  upon  the  defendant.' 

g  7747.  Parol  Evidence  of  Corporate  Acts.  —  The  old  law 

was  that  a  corporation  could  not  speak,  or  even  whisper,  except 
by  its  corporate  seal;*  but,  unless  the  charter  or  governing 
statute  otherwise  provides,  the  modern  law  is  that,  in  the 
absence  of  record  evidence,  the  acts  of  corporations,  equally 
with  the  acts  of  individuals,  may  be  proved  by  parol  evi- 
dence; and  that,  in  the  absence  of  direct  evidence,  such  acts 
may  be  proved  by  evidence  of  facts  and  circumstances,  from 
which  they  may  fairly  be  inferred.'  But  if  there  is  a  statute 
pointing  out  the  mode  of  proving  the  acts  of  a  corporation  in 
a  given  particular,  that,  of  course,  must  be  followed,  or  there 
must  be  some  legal  ezcase  shown  for  not  following  it.*  So,  if 
there  is  a  record  kept  by  the  corporation,  that,  according  to 
most  judicial  conceptions,*  is  the  heat  evidence  of  what  wa«  do-ae 
by  the  corporation  —  especially  where  it  purports  to  give  the 
action  of  the  corporation  in  detail  as  it  occurred;*  assum- 
ing, of  course,  that,  within  principles  already  considered,'  the 
party  against  whom  the  record  is  offered,  Bustaine  such  a 
relation  to  the  corporation  as  to  be  affected  by  it.  If  the 
minuUs  of  the  proceedings  of  corporations  are  lost,  or  cannot 
be  produced,  then  it  is  competent  to  give  parol  evidence  of 

■ale.  beoomee  liable  for  the  perform-  Ind.  467;  Fort  Worth  Pub.  Go.  «. 

aaoeot  all  covetHintt  running  wtUlh«  Hitson,  60  Tex.  216;  i.  e,  14  B.  W. 

iand,  incliidiag  that  oi  ^ying  rtnX  Rep.  843;  Davis  Mill  Co.  c.  Bennett, 

under  a  prior  lease :  Frank  v.  New  39  Mo.  App.  460,    See  alio  St.  Mary's 

York  Ac  E.  Co.,  122  N.  Y.  197;  *.  c.  Church  v.  Cagger,  9  Barb.  (N.  Y.) 

83H.T.8t.Rep.236;  8Bail.ACorp.  676,679;   Edgerlj  o.  Emerson,     23 

L.  J.  470;  25  N.  E.  Sep.  332.  M.  B.  665,  666;   i.  o.  66  Am.  Dec 

>  Star  Brick    Co.  v.  Bidsdale,  36  207. 

N.  J.  L.  229.  *  Indianapolis  Ac  B.  Co.  v.  Jevr«tt, 

*  Anu,  $  6044,  note  2,  p.  3766.  16  Ind.  273. 

•  Hosa  V.  Averell,  10  N.  Y.  449.  *  AnU,  f  7734. 

8m,  to  sabstantiallr  the  same  effect,  *  Davis  Mill  Co.  «.  Bennett,  8S 

Boathera  Hotel  Co.  «.  Newman,  30  Mo.  App.  460. 
Ho.  lU;   LangBdale  «.  Bonton,   12  •  Jnle,  4  7731,  d  tcf.;  47740l 
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their  contetita;'  and  on  a  like  principle,  it  Is  competent  under 
sach  circnmstancea,  to  prove  by  parol  what  vas  done.  And 
it  has  been  held  that  the  fact  that  the  clerk  kept  a  separate 
memorandum  of  the  transactions,  which  was  preserved,  does 
not  preclade  the  parol  evidence.*  Moreover,  omisaiona  in  the 
corporate  minutes  may  sometimes  be  enpplied  by  parol  testi- 
mony.* For  reasons  which  are  technically  strong,  though 
not  strong  in  principle,  the  acts  of  an  unincorporated  aaaoeia- 
tion  are  provable  by  parol,  although  they  may  keep  a  record;* 
bat  the  writer  is  of  opinion,  for  reasons  already  stated,*  that 
the  record  of  a  private  corporation  should  be  of  no  more 
legal  verity  than  that  of  an  unincorporated  association,  as 
neither  is  kept  under  any  public  official  sanction,  or  ander 
the  obligation  of  an  oath,  or  even  under  a  settled  liability  for 
damages  in  case  of  its  being  false.  The  writer,  as  referee, 
once  went  over  the  record  of  an  extensive  corporation  which 
was,  almost  from  beginning  to  end,  systematically  false,  doc- 
tored and  concocted  with  false  reports,  fictitiona  resolutions, 
fictitious  declarations  of  dividends,  and  fraudulent  book-keep- 
ing, for  the  purpose  of  deceiving  the  public  into  the  purchase 
of  its  shares,  which  purpose  was  successful. 

§  7748.  ninstrations  of  the  Forecolnf . —  Accordingly,inaBuit  . 
upon  a  premium  note  given  by  a  member  of  a  mutual  insurance 
company,  in  coDsideration  of  the  issuing  to  him  of  a  policy,  it  has 
been  held  proper  to  admit  parol  evidence  that  the  persons  by  whom 
the  poUcy  purported  to  be  executed  as  president  and  secretary  of 
the  corporation  wore  at  the  time  acting  in  such  official  cspacities.* 

'  Ante,  i  773S.  the  fact  that  one  who  acted  as  clerk  baa 

*  Dix  «.  Akero,  30  Ind.  4S1.  eicce  dsatrajred  the  informal  minntM 

*  Tickaborg  Ac  R.  Go.  «.  Od*'  which  he  had  taken  for  the  purpow 
Chita,  11  Ia.  *",  640.  of  preparing  a  record,  does  not  pro- 

*  Thoa,  in  an  action  agalnet  the  clade  the  plaintiff  troia  Bhowiag  that 
members  of  an  unincorporated  aa-  sncb  a  vote  was  paeaed.  Newell  v. 
aodation,   ani    evidence    that  the     Borden,  128  Haoa.  81. 

memben  at  a  meeting  paaaed  a  vote  *  Ante,  i  77S4.  And  see  antt,  i  1819, 

aathorisinK  the  act  of  one  of  their     et  k?. 

nnmber,  npon  which  the  action  was  *  Oahill  «.  Ealamacoo   Ins.    Co., 

foonded,  U  competent  to  show  that  2  Dongl.  (Hich.)  124;  J.  e.  48  Am. 
the  otheia  were  liable  with  tiim ;  and     Dec  467,  460,  opinion  b;  Finch,  J. 
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So,  in  an  indidmmi  for  trmpoM  in  catting  down  a  tree  on  the  land 
of  a  church  corporation,  parol  evidence  is  admissible  to  show  who 
were  the  acting  trustees  of  the  church,  both  at  the  time  of  the  codi- 
misaion  of  the  alleged  treapasa,  and  at  the  time  of  the  trial.*  So 
in  a  «uit  by  a  corporation  on  a  contract  of  sabacription  to  its  capital 
stock,  it  was  held  competent  for  the  defendant  to  show,  by  parol  tes- 
timony, in  the  absence  of  record  evidence,  that  the  subscription  Ust 
apou  which  his  name  appeared  had  been  annulled  and  abandoned, 
and  that  another  subscription  had  subsequently  been  opened  and 
made  the  basis  of  the  organixation  of  the  company  by  the  stock' 
holders.* 

g  7749.  Effect  of  By-laws  as  Evidence. — The  by-laws  of 
a  corporation  or  society  often  become  relevant  evidence,  even 
in  actions  between  it  and  third  persons,  as,  for  instance,  where 
it  becomM  material  to  show  that  its  directors,  in  making  a 
certain  contract  which  the  corporation  is  seeking  to  enforce, 
acted  within  the  scope  of  their  authorization ; '  and  they  would 
be,  under  such  circumstances,  none  the  less  admissible  because 
the  other  contracting  party  did  not  know  of  their  existence. 
Bat  it  must  be  kept  in  mind  that  unless  strangers  are  notified 
of  the  existence  and  character  of  the  by-laws  of  private  cor- 
porations, their  rights  are  not  affected  by  them.* 

■  White  «.  Btitte,  60  Ind.  275.  was  said  bjr  Eastman,  J. :  "A  b;-Uw 

*  Southern  Hotel  Go.  •.  Newman,  is  not  a  limitation  and  restriction  ol 
S)  Ho.  118.  Where  ontofAretpw  the  power  which  is  lodged  by  the  cbai^ 
MM,  who  had  been  created  a  corpora  tar  of  a  eompaaj  in  the  board  of 
tion  to  construct  a  ditch,  dag  it,  and  directors;  and  it  can  have  no  higbn 
was  paid  by  Ae  other  two,  and  the  cor-  effect  ia  tliis  respect  than  imtraeliofi*. 
poration  had  been  aned  for  danu^ea  orageneralrefrulotum, adopted b^the 
caused  by  the  conatmction,  —  it  was  directors  themeeives,  u  a  convenieiK 
held  tliat  there  was  eridecne  that  guide  in  ordinary  cases."  Campbell 
the  conBtmction  was  a  corporate  acL  v.  Merchants'  Ac.  Fire  Ins.  Co.,  ST 
Imbodenr.  Etowah  4c.  Battle  Branch  N.H.36t  «.e.  72Aro.  Dec.S34.  That 
Mining  Co.,  70  Ga.  86, 109.  the  by-laat  of  a  corporation,  whether 

'  Such  is  thought  to  bo  the  mean-  private  or  municipal.will  not  feTtohwd 

Ing  of  Eigenman  tr.  Bockport  Build-  by  the  courts  judidalty,  bntmaet  be 

Ing  &C,  Aaao.,  79  Ind.  41.  proved,    unless   there   is  a  statute 

*  AnU,  i  942.  Thus,  in  a  cnee  changing  the  rule:  Haven  «.  Nev 
where  the  question  under  consider-  Hampshire  Asylum,  13  If.  H.  632; 
atlon  was  the  effect  of  a  by-law  of  a  j.  c  3S  Am,  Deo,  612 ;  Lucas  «.  S»a 
mutual    fire  insurance  company,  it  Francisco,  7  Cal.  463, 474, 
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%  7760.  E¥ldeno«  of  Cnstoms  of  Private  Corporations.  ^ 

The  testimony  of  freight  conductors  on  a  railroad,  that  they 
had,  contrary  to  the  rule  of  the  company,  themselves  ridden 
on  freight  trains  without  passes,  and  had  permitted  former 
employes  of  the  railroad  company  so  to  ride,  is,  in  the  absence 
of  knowledge  of  such  facts  on  the  part  of  the  officers  of  the 
company,  insufficient  to  establish  a  custom  which  will  render 
it  liable  to  a  former  employ^  who  is  hurt  while  so  riding.* 

>  Powars *.  BoetoD  Ac  B.  Co.,  16S  Uwb  of  theaMoctatton.hu  been  bald 

Haas.  1S8;  i.  c.  26  N.  E.  Bap.  446.  h  ooncluiva  on  tho  aaiocialion  m 

A  niago  ot  «  Muonic  mntaal  benefit  thongh  it  provided  in  terms  tbat  tbs 

■MDcuition,  conatitnting  a  part  of  tbe  question  of  being  or  continuing  to  be 

contract  with  «acb  of  its  membera,  a  Hason  in  good  standing  iboald  be 

that  Maaonic  qoeatlons  aball  be  d»-  decided bytheMMonicoffioera.    Con- 

dded  bf  Maaonic  thboaala,  with  r»-  nelly  v.  Masonio  ICat.  Beo.  Asao.,  58 

■pect  to  whether  the  membera  are  Coon.  6fiS;  «.  s.  18  Am.  St.  Bap.  299; 

llaM«arnot,asre«iuralbjtlwlir-  flI..B.A.4S8i  SO  AO.  Bep.  671. 
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CHAPTER  CLXXXVI. 

VABI0U8  MATTERS  OF  PBaCTIOB  IN  SUCH  AOTIOHH. 
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against  the  property  of  oorpo- 
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7754,  Arbitration  by  corporationa. 

7766.  Disqaalification  of  a  judge  who 

is  a  member  of  a  corporation 
litigant. 
7760.  Digqualiflcation  of    Jurora   by 
reason    of    memberBliip    in 
corporations. 

7767.  Disqualification  of  «  juror  by 
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776B,  Enforcementofmechanfca'lienB 


g  7754.  Arbitration  hj  Corporattons.  —  There  ia  no  ques- 
tion of  the  power  of  a  corporation  to  sahmit  a  demand  i^ainst 
it,  or  a  demand  which  it  may  have  against  another,  to  the  deci- 
sion of  arbitrators,  although  no  such  power  is  expressly  con- 
ferred by  its  charter  or  gorerDiog  statute;  since  such  a  power 
is  a  neoessary  incident  of  the  power  to  aue  and  be  aued}    It  is 


SI  I 


Im 


)  Alexandria  Canal  Oo.  «.  Swann,  6 
How,  (U.  S.)  S3,  S9;  Baltes  o,  Baes 
Foundry  Ac  Works,  129  Ind.  186; 
t.  e,  2a  N.  E.  Bep.  69;  Lyons  v.  Na- 
tional Bank,  19  Blatchf.  (U.  S.)  279; 
Brady  «.  Brooklyn,  1  Barb.  (N,  Y,) 
684 ;  Attorney-General  r.  Clementa,  1 
Turn,  dc  B.  68.  Such  a  power  has 
been  frequently  ascribed  to  municipal 
eorporatioru.  Shawneetown  v.  Baker, 
86111.663;  Boston  t>.  Brazer,  11  Mass. 
447;  Dlx  e.  Summeraton,  19  Vt.  262; 
Brady  «,  Brooklyn,  1  Barb,  (N.  Y.) 
684;  Kane  *.  Fond  du  Lac,  40  Wis. 
496;  Paret  v.  Bayonne,  S9  N,  J.  L. 
66Q;  Bemington  v.  EarriBon  County 
61£4 


Court,  12  Bush  (Ey.).  148 ;  Walnut  •• 
Bankin,  70  Iowa,  65;  BucUand  •, 
Conway,  16  Mass.  S96 ;  Smith  v.  Phil- 
adelphia, IS  Fbila.  (Pa.)  177;  I  Beach 
Pub.  Corp,,  (  642;  dting  the  above 
authorities,  and  also  Re  Arbitration 
between  Eldon  and  Ferguson  Town- 
ships, 6  Upper  Can.  L.  J.  270.  A 
8tatal«  empowering  "all  persons"  to 
submit  controreraies  to  arbitration, 
includea  municipal  corporations ; 
Spiingfleld  *,  Walker,  42  Ohio  St.  643, 
It  has  been  held  that  the  telectmtn  of 
a  (own  have  no  power,  by  virtue  of 
their  offices,  to  submit  to  arbitration 
the  qaeetion  regarding  the  settlement 
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IjelieTed  to  be  witbin  the  power  of  an  attorney  of  a  corporation 
iatmsted  with  the  management  of  alegal  controverey,  between 
it  and  another  party,  to  Bubmit  the  coatroveray  to  the  decision 
of  arbitrators,  under  his  gsntral  retainer,  mid  without  a  special 
authorization  thereto  in  the  form  of  a  resolution  of  the  directors 
or  otherwise.^  If  an  agetU  of  a  corporation  haa  repeatedly 
sabmitted  to  arbitration,  controversies  between  it  and  other 
parties,  his  power  to  do  ao  in  a  particular  caee  may  be  inferred 
from  sach  eovfrte  of  action.*  Where  the  direetora  of  a  corpora- 
tion entered  on  its  books  a  proposal  to  arbitrate  a  disputed 
claim,  and  also  a  request  that  the  claimant  join  with  its  sec- 
retary in  selecting  the  arbitrators,  it  was  held  that  the  secre- 
tary had  power  to  exclude  a  aubmiBsion  in  behalf  of  the 
corporation  under  its  seal.*    The  directors  of  a  national  bank 


of  a  pBoper,  which  IiitoItm  the  right 
or  liatnlity  of  tha  town.  Griawold  *. 
Nnth  SttHiiiigton,  G  Codd.  3ST,— the 
court  proceediog  upon  the  gronnd 
that  the  town  selectmen  acWd  nnder 
a  BpecuU  and  limited  aathority.  But 
In  Veimont,  the  selectmen  of  ft  town 
un  held  to  hftve  the  power  to  snbmit 
to  arbitiatian  Aay  auch  claim  i^nat 
the  town  u  they  are,  by  the  atatnto, 
mnthariied  to  ftndit  and  adjnat,  and 
the  town  will  be  bound  by  an  award 
made  in  porenance  of  the  anbmisaion. 
Dix  •.  Dnmmenton,  19  Vt  282.  Thia 
waa  by  anali^y  to  a  prenooB  holding 
of  the  same  ooart  that  an  agent,  ape- 
cialty  appointed  by  the  vote  of  a  town 
to  compromiee  a  claim  against  it  for 
damages  occasioned  by  the  laying  ont 
of  a  highway,  had  authority  to  eub- 
mit  the  claim  to  arbitntion,  and  that 
the  town  waa  bound  by  the  award. 
BchoEf  V.  Bloomfleld,  6  Vt.  472.  So, 
where  the  selectmen  of  a  town  were 
empowered  to  lay  oat  any  new  atreet, 
lane,  or  alley,  whenever,  in  their 
opinion,  the  safety  or  conveoience  of 
the  inhabitants  of  the  town  might 
require  it,  and  they  made  an  agree- 


ment with  parties  damped  by  anch 
an  improvement,  to  anbmit  the  mat- 
ter to  arbitration,  it  was  held  that 
they  poBsessed  thia  power  virtnU  offi- 
cii. Boston  «.  Brazer,  11  Mass,  447. 
In  another  Jurisdiction  it  is  held  that 
this  power  must  he  exercised  by  an 
ordinance  or  a  resolutiou  of  the  cor- 
porate council  (Shawneetown  t>.  Ba- 
ker, as  111.  663) ;  but  sUll  another  court 
has  held  that  the  common  conncil 
may  intrust  the  selection  of  arbitra- 
tors to  the  dty  attorney.  Kane  *. 
Fond  da  Iac,  40  Wis.  495. 

>  Faret «.  Bayonne,  39  N.  J.  L.  669 ; 
Al^uuidria  OtuuJ  Go.  c.  Swann,  5 
How.  (U.  S.)  83  (where  counsel  agreed 
to  the  eubmissioa  which  the  conrt  op- 
held). 

■  Wood  «.  Anbam  Ao.  B,  Co.,  8 
N.  T.  160. 

*  Madison  Ina.  Co.  >.  Oriffin,  3 
Ind.  277.  See  the  following  ca.seB  of 
submisaione  by  corporations :  Indiaua 
Central  R.  Co.  •.  Bradley,  7  Ind.  49. 
SubmiHsion  to  referee*  under  a  statate 
of  Maine  upheld :  Fryeburg  Canal  «. 
Frye,  SMe.  38;  and  aee  also Eersey  c. 
Fackiird,  66  Me.  896,  406. 
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in  liquidation,  no  others  having  heen  elected  to  wind  up  its 
affairs,  have  power  to  submit  a  claim  against  it  to  arbitration; 
and  where,  in  such  a  case,  an  attempt  was  subaequently  made 
by  a  body  claiming  to  be  the  board  of  directors,  to  revoke  tho 
Bubmissiun,  tbe  court  inquired  into  the  question  whether  tho 
newer  directors  were  such  de  jure,  and  finding  that  they  were 
not,  sustained  tbe  submission.' 

g  7750.  Disqnallflcatlon  of  »  Jndge  Who  ts  a  9[eml»er  of 
m  Corporation  Litigant. —  Witnestes  at  common  law  were 
diBquaiified  from  testifying  when  they  were  members  of  a  cor- 
poration which  was  a  party  to  the  action;  but  this  disquali- 
fication has  been  generally  removed  hy  statutes  permitting 
parties  to  testify.  The  principles  of  the  common  law  are  not 
so  strict  in  disqualifying  a  judge,  by  reason  of  his  interest  in 
the  controversy  or  his  relationship  to  a  party,  where  no  pro- 
vision  has  been  made  for  the  anbstitution  of  a  disinterested 


'  Richardfl  v.  Attleborongh  Nat. 
Bank,  14S  Mara.  1S7;  j.  e.  19  N.  E. 
Rep.  353;  I  L.  R.  A.  781 ;  S  RaU.  A 
Corp.  L.  J.  347.  The  ekarUr  of  a  gaa- 
liglit  compuDj  proTJded  that,  at  the 
expiration  of  a  certain  time,  tlie  city 
might  purchase  the  gaa-worka  at  a 
price  to  bo  fixed  by  an  <ir6ifrafMm  b«- 
tween  the  city  and  the  oompaaj'.  It 
WKB  held  that  the  obligatiMi  to  ap- 
point arbitrators  would  not  bt  tpe- 
eifically  enforctd  in  equity, —  tho  court 
examining  and  citing  the  following 
cases ;  King  v.  Howard,  27  Mo.  21, 
25:  Street  v.  Higby,  6  Ves.  SI5;  Hug 
V.  Van  Burkico,  GS  Mo.  202;  Milnee 
».  Geiy,  14  Vee.  400 ;  Blundeli  v.  Bret- 
targti,  IT  Ves.  232,  241 ;  Agar  v.  Mack- 
lew,  2  Sim.  &Stu.  418;  Willcsd.DaTifl, 
3  Meriv.  607 ;  Gourley  e.  Somerset,  19 
Ves.  429;  Tobey  v.  County  of  Bristol, 
3  Story  (U.  8.),  800;  Norfleet  *. 
Sonthall,  3  Mnrph.  (N.  0.)  189;  Hop- 
Idns  «.  Oilman,  22  Wis.  476;  Greason 
e.  Keteltas,  17  N.  Y.  476;  distinguish- 
ing Tscheider  v.  Bidd]e,4  Dill.  (U.S.) 
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69;  Btrohmaier  •.  Zeppenfeld,  3  Ho. 
App.  429;  Biddle  t.  Ramsey,  52  Ho. 
153;  Gregory  ».  Mighell,  18  Ves.  c38t 
Amot  •.  Alexander,  44  Ho.  25,  27; 
t.  c  100  Am.  Dec.  252;  Jackson  v. 
Jackson,  1  8m.  &  GiS.  184;  Paris 
Chocolate  Co.  v. Orystal  Palace  Co.,  8 
Sm.dcGiB.  119;  Kelso r.  Kelly,  1  Daly 
(N.  Y.),  419;  Hall  v.  Warren,  8  Ves. 
605.  But  it  was  held  that  the  remedy 
of  the  city  was  by  mandamut;  or  that 
the  8tate  could  have  proceeded  by 
guo  warranto  and  forfeited  tbe  charter 
of  the  company,  by  reason  of  its  will- 
fal  refusal  to  comply  with  one  of  tbe 
conditions  on  which  it  accepl«d  it, 
and  tbuB  taken  back  to  itself  the 
franchise  and  conferred  it  npon  tho 
city.  St.  Louis  tr.  St.  Louis  Gaslight 
Co.,  70  Mo.  09, 114,  US;  citing  to  tbe 
last  point,  Union  Poc.  B.  Co.  v.  Hall, 
91  U.  B.  343;  People  e.  HanhatUn 
Gas  Works,  45  Barb.  (N.  Y.)  136; 
Dnited  States  v.  Union  Pac.  B.  Co.,  S 
Dill.  iV.  So  524. 
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judge  to  sit  in  his  place.  On  the  contrary,  judicial  officers  are 
freqaently  obliged,  from  the  necessity  of  the  case,  to  sit  in 
eaoaes  where  near  relatives  are  parties,  —  as  where  the  law 
has  made  no  provision  for  the  trial  of  the  caoee  before  auother 
judge.'  Nor  does  the  maxim  of  common  law,  "that  no  man 
can  he  a  judge  in  bis  own  cause"  apply  to  gxiaai  judicial  offi- 
cers, such  as  a  commissioner  appointed  under  a  special  statute 
to  award  damages  for  property  taken  in  laying  out  a  highway.* 
It  may  be  therefore  assumed  that  the  fact  that  the  judge  is  a 
$loekholder  in  a  corporation  which  is  a  party  to  a  litigation 
depending  in  his  court,  will  not  absolutely  disqualify  him 
from  sitting,  in  the  absence  of  a  statute  prescribing  such  a 
disqualification;  though  a  judge  always  will,  under  such  cir- 
cumstances, recuse  himself  when  he  can  do  so  without  break- 
ing the  quorum  of  the  court,  or  when  his  place  can  be  supplied 
by  another  jadge.  In  respect  of  municipal  corporations,  it  is 
believed  that  no  ench  disqualification  exists;  but,  on  the  other 
hand,  that  it  is  the  constant  practice  for  judges  of  the  courts 
of  a  State  sitting  within  our  large  cities,  who  are  inhabitants 
and  tax-payers  of  those  cities,  to  sit  in  controversies  between 
the  city  and  other  parties.* 

§  7706.  Dlsqoallfioatloa  of  Jarora  hj  Reason  of  Hember- 
sblp  In  Corporations. —  The  rule  of  the  common  law,  estab- 

'  Hkttor  of  Loefe,  2  Btrb.  Gh.  petont  to  sit  m  a  Juror,  and  he  adds 
(H.Y.)8B;  Hooenv.  Wbite, ejohna.  tluit  "p^esamabl7tb«salIledlsqa&li- 
(3l.  (N.  Y.)  360,  where  a  brother  of  ficatlon  ezWada  to  a  judge."  Moel 
CauuuaU(»r  KentTU  porsotullj  intei^  of  the  camb  cited  by  him  sapport  bia 
Mted.  propoaitioQ  in  raepect  of  jwon;  bat 

■  Hatter  <rf  Sonthem  Boal«vard,  S  the  law  la  believed  to  be  the  reverM 
Abb.  Fr.  (n.  a.)  (K.  Y.)  447.  Oom-  in  raepect  of  a  judfre.  A  judfte  ia  not 
pu«  Baldwin  c.  Galkina,  10  Wend.  diBqoalifled  to  Bit  at  the  trinl  of  a 
(H.  Y.)  187 ;  Fmige  ■.  Fazackerly,  86  CMe  inetitated  by  penona  composing 
Bark  (If.  Y.)  892;  Matter  of  Ryers,  a  committee  ot  a  corporation,  e.g.,  aa 
T3  N.  Y.  1 ;  t.  e.  SS  Am.  Rap.  88 ;  Ed-  Incorporated  aasociation  of  membera 
vardsv.BuNenSl  Wend.  (N.Y.)63;  of  the  bar,  proaecuting  »  member  for 
OnUej  V.  Asptnwall,  3  N.  T.  647.  ^oieauonal  miscondnot, — hj  reason 

■  It  i<  stated  b7  Mr.  Beach,  in  hia  of  the  (act  that  the  jodge  la  an  Aonor- 
wxk  on  Public  Oorpctratione,  at  4 1289,  arjr  member  t^  |A«  corporoMon.  Bow- 
that  a  resident  tax-payer  is  not  com-  man's  Oaee,  67  Mo.  146. 
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lishad  by  Lord  Mansfielcl,*  and  gener^ly  followed  in  this 
country,*  where  not  changed  by  statute,  as  it  frequently  has 
been,'  excludes  from  the  jury  the  inJutbitants  of  a  town  or  city 
which  is  a  party  to  the  action.*    The  same  rule  excludes  from 


■  Hesketh  «.  Bnddock,  8  Burr. 
1847.  See  alBO  T)»j  v.  Bsvadge,  Hob. 
tjS.  Oompare  Mwtin  v.  Beg.,  IS  IrUh 
L.89&. 

■  Wood  «.  Btoddard,  S  Johni.  (N, 
Y.)  IH;  OuTUon  *.  Portland,  2  Or. 
123;  Boston«.TUeflton,llMM8.468i 
Hawkee  v.  Eennebeck  Co.,  7  Mmb. 
461;  Wateon  v.  Tripp,  11  B.  L  98; 
(.  e.  23  Am.  Bep.  420;  16  Am.  L. 
Beg.  282;  Alexftndrift  v,  Brockett,  I 
Crancb  C.  C.  (U.  B.)  505;  Diveny  «, 
Elmin,  61  H.  Y.  606;  Hawee  *.  Qua- 
tin,  2  Allen  (Mass.),  402;  8tat«  tr. 
WilliamB,  30Me.484i  Divelyv. Cedar 
FallB,  21  Iowa,  666;  Cramer  «.  Bur- 
lington, 42  Iowa,  S16;  EeDdall  t>. 
Albia,  73  Iowa,  241 ;  (.  e.  84  N.  W. 
Bep.  833;  Ford  v.  Umatilla  Coonty, 
16  0r.3I3:  J.  c.  16  Pac.  Bep.  33;  Dav- 
enport Gas  Company  v.  Darenport,  13 
Iowa,  229;  Gibson  v.  Wyandotte,  20 
Kan.  156;  £berle  v.  St.  Louis  Public 
Bchoolfl,  11  Ho.  247;  Fine  e.  St.  Louis 
Public  Schools,  30  Mo.  166;  Colum- 
bus V.  Goetchiua,  7  Ga.  139;  Bnasell 
V.  Hamilton,  3  111.  66;  Bailey  v.  Trum- 
bnlt,  31  Conn. 661;  Hearn  v.  Greens- 
bargh,  61  Ind.lld;  Johnson  c.  Amer- 
icus,  46  Ga.  80;  Bose  tr.  Bt.  Charles, 
49  Mo.  609 ;  Fulweiler  «.  Bt.  Lonis,  61 
Mo.  479.  Bnt  contra,  see  Middietown 
«.  Ames,  7  Vt.  166;  Omaha  v.  Olm- 
Bt«ad,  5  Neb.  446;  i.e.  16  Am.  L.  Reg, 
356;  Kemper  v.  Louiiville,  14  Bosh 
CKy.),  87.  Member  of  City  Council 
disqualified,  if  city  a  party:  Boston 
tr.  Baldwin,  139  Mass.  315.  Catu  not 
mlhin  tin  rule:  Phillips  •.  Bute,  S9 
Ga.  106;  Phippa  tr.  Mansfield,  62  Ga. 
209.  Holder  of  municipal  bonds,  in- 
competent where  municipality  is  a 

6158 


party;  JeEIereon  County  «.  Lewij,  80 
Fla.080. 

■  New  York  Code  Bern.  Just, 
4  1179;  1  Bright.  Purd.  (Peon.)  Dig., 
p.  837 ,  i  73 ;  Gen.  SUt.  Haas.  1860,  ch. 
IS2,  i  30;  Gen.  Stat.  B.  I.  1872,  p. 
434,  i  82;  Bush's  Dig.  Fla.,  ch.  104, 
i  26;  B.  S.  S.  0.  1678,  p.  63,  f  27; 
Comp.  L.  Mich.  1871,  i  6016;  R.  8. 
Me.  1871,  ch.  82,  $  76;  Rev.  H.  J. 
1877,  p.  630,  4  39;  Comp.  L.  Mich. 
1871,  ^  460,  3329;  R.  8.  111.  1880,  ch. 
24,  i  174;  Id.,  ch.  139,  i  47;  Id., 
ch.  S4,  4  32;  B.  8.  La.  1S76,  4  2134; 
Bupp.toGa.  Code  of  1673,4409;  R.8. 
W.  Va.  1679,  ch.  83,  4  63;  R.  8. 
Wis.  1876,  4  2850;  SUt.  at  Large, 
Minn.  1873,  p.  217, 4  6 ;  Gen.  BtaLNeb., 
4  1873.  p.  232,  4  6;  R.  B.  Mo.  1879, 
2601;  Comp.  L.  Kan.  1879,  4  1391. 
Snch  statutes  have  been  held  not  uti- 
conititutional,  as  invading  the  right  oE 
trial  by  an  impartial  jury.  Com.  •. 
Beed,  1  Gray  (Uass.),  472.  Bee  also 
Com.  •.  Worce8ter,3  Pick.CMoss.)  4ffi; 
Com.  «.  Ryan,  6  Maes.  00;  State  •■ 
Wells,  46  Iowa,  662.  ConstnictioD  ot 
each  statntea ;  Baltimore  &c.  R.  Co.  v. 
Pittsbui^h  Ac.  R.  Co.,  17  W.  Va.812; 
Doyal  tr.  BMte,  70  Ga.  134.  One  who 
would  find  for  the  city  if  the  evidence 
was  equally  balanced  is  disqualified, 
Omaha  v.  Cane,  15  Neb.  657. 

'  A  city  defendant  has  no  riglU  of 
chalUngt  on  the  ground  that,  though 
a  roEident,  the  venire-man  is  not  a 
tax-payer.  Hollenbeck  e,  Marehall- 
town,62  Iowa,21.  Nor  ontbegroond 
that  he  {(  a  tax-payer.  Conklin  v. 
Keokuk,  73  Iowa,  343;  i.  e.  85  N.  W. 
Rep.  444.  But  it  is  a  good  ground  ot 
challenge  by  the  party  adverse  to  the 
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the  jary  box  a  fM-nAvr  of  a  privaU  corporation  which  is  a  party 
to  a  suit,  or  immediately  intereBted  in  the  question  to  be  tried.' 
Thna,  in  an  action  betveen  the  truateeB  of  two  religious  eocie- 
tiea,  involviog  the  right  of  poaaession  of  landa,  the  membera 
of  each  aociety  are,  by  reaaon  of  interest,  incompetent  aa 
jurora.*  But  the  rule  does  not  diaqualify  a  juror  who  baa 
been  active  in  forming  a  company,  but  who  has  never  been  a 
shareholder  in  it.*  And  it  is  no  objection  that  the  juror  is  an 
oCGcer  or  stockholder  in  another  corporation,  organized  for  a  »im- 
ilar  purpose  to  that  of  the  corporation  which  is  a  party  to  the 
suit.*  Nor,  according  to  the  better  opinion,  doea  the  fact  that 
the  venire-man  and  the  opposite  party  to  the  auit  are  mem- 
bers in  the  aame  benevolent  organization,  such  aa  the  Maaonie  ■ 
Fraternity,  disqualify.*  Nor,  in  an  action  by  a  grand  lodge  of 
this  order,  are  membera  of  aubordinate  lodges  disqualified  by 
reaaon  of  intereat  in  the  suit.*  So  a  church  member  is  not 
incompetent  as  a  juror  in  a  case  to  which  a  church  of  his 
denomination  is  a  party.'  But  if  the  church  ia  such  an  ex- 
alted one  that  its  tenets  are  above  the  law  of  the  land,  and  if 
belief  in  those  tenets  renders  it  unconacientious  for  bim  to 
enforce  the  human  aa  against  the  divine  law,  the  venire-man 


dt7.    Kendall  s.  Albia,  73  Iowa,  24] ; 
I.  e.  34  N.  W.  K«p.  833;  and  tee  note 

'  Eeepablica  tp.  Richarde,  1  Yeatea 
(Fa.),  480 ;  Silvia  v.  Elj,  3  Watts  &  8. 
(Pa.)  420;  Fle«Bon  «.  Savage,  B.  U. 
Oo.,3Nev.  157,  Comparo  Williams 
«.  Smith,  6  Cow.  [N.  Y.)  186;  Penin- 
nilar  B.  Co.  v.  Howard,  20  Mich.  IS; 
Page  V.  C!ontoocook  VaUey  B.  (}o.,  21 
N.  H.  438.  Bo,  of  a  juror  who  haa 
given  bia  not«  to  a  railway  company 
to  aid  it  in  building  its  road.  Mich- 
igan Ac  B,  Co.  «.  Bamea,  40  Mich. 
383. 

■  CIeage«.Hjden,6Heiak.(T6im.) 
73. 

■  Portland  Ac.  Fen?  CIo.  ir.  Pratt, 
i  Alien  (N.  B.),  17.  Compare  Will- 
iama  v.  Smith,  6  Cow.  (N.  Y.)  166; 


Com,  V.  Boston  Ac  B.  (To.,  3  Cnah. 
(Mass.)  25. 

*  Craig  V.  Fenn,  1  Car,  &  Marsh. 
48 ;  MiUer  «.  Wild  Cat  Gravel  R.  Co., 
62  Ind.  51,  No  objection  that  a  party 
and  a  juror  are  both  itockholdcTt,  in 
the  same  corporation.  It  UOt  beii^ 
interested  in  the  salt ;  Brittain  v.  Al- 
len, 2  Dev.  L.  (N.  C.)  120.  On  a  trial 
of  an  indictment  for  passing  counter- 
feit money,  it  is  no  objection  that  a 
juror  ii  a  director  in  the  bank  whose 
money  waa  counterfeited.  Billis  v. 
State,  2  McCord  (B.  C),  12. 

'  Purples. Horton,13Wend.(N.Y.) 
0,  23 ;  I.  e.  27  Am.  Dec.  167.  Contra, 
Brittain  v.  Allen,  2  Dev.  L.  (M.  C.)  120. 

■  Burdina  «.  Grand  Lodge,  37  Ala. 
478. 

'  Barton  «.  Erickaon,  14  Neb.  161. 
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iriU  be  disqualified,  —  especially  in  the  case  where  the  venire- 
maa  is  a  member  of  the  Mormon  church,  and  the  accused  is  on 
trial  for  bigamy,  and  the  divine  law,  as  graciously  revealed  to 
the  saints  of  that  church,  commands  polygamy,  while  the 
human  law  is  so  wicked  as  to  condemn  it.*  On  the  trial  of  a 
criminal  action  for  uulawfully  ielling  intoxicating  liquort,  mem- 
bers of  a  social  elub,  apparently  organized  for  the  purpose  of 
getting  liquor  for  their  own  nae,  —  are  not,  for  that  reason, 
subject  to  a  challenge  by  the  defendant.' 

§  7757,  Dlsqualiflcatlon  of  a  Jnror  by  Beason  of  betnir 
Belated  to  a  Shareholder.  —  The  rule  which  disqualifies  a 
venire-man  who  is  related  to  a  party  to  the  record  within  cer- 
tain degrees,'  operates  to  disqualify  one  who  is  related  to  a 
beneficial  party,  though  not  a  party  to  the  record, —  as  where 
a  corporation  is  a  party,  and  a  juror  is  related  to  a  member 
or  shareholder  of  it.' 

g  775S.  Enforcement  of  Mecbanlca'  Liens  ayalnst  tlie 
Property  of  Corporations.  —  There  is  very  little  in  the  law 
of  mechanics'  Hens  that  is  special  to  the  law  of  corporations, 
except  the  question  what  corporate  property  ia  pviilic  in  the 
sense  of  being  exempt  from  such  liena.  Mechanics'  liens,  it  is 
well  known,  cannot,  in  general,  be  established  against  the 
property  of  municipal  corporatuma.*   This  rule  extends  in  some 

^  United  SUtM  «.  Hilei,  fi  Utab,  Howard,  Eaq.,  In  25  Fed.  Rep.  17«. 

U ;  *.  e.  103  U.  8.  904.  The  following   cues,  dted   bf  Ur. 

■  Boldt  «.  State  iWis.),  S5  N.  W.  Howard,  may  be  examined  in  illtn- 

Bep.  935.  tiation  ol  the  doctrine  that  propertj 

*  1  Thomp.  Trials,  (  6S.  devoted  to  pablic  nae,  whether  held 

*  Co.  Utt-.  157  a;  Qninebang  Bank  b;  a  public  or  private  cnrp<Ma,tion, 
«.  Leavena,  20  Conn.  87 ;  a.  e,  60  Am.  will  not  be  taken  in  execution.  WD- 
Dac.  272;  Georgia  Railroad  v.  Haiti  Bon  v.  CommiHionen,  7  Watta  &  8. 
60Ga.&50;  Toungv.Marinelni.Co.,  (Pa.)  197;  Williama  v.  Gontrollera,  18 
1  Cranch  C.  C.  (U.  8.)  462.  Pa.  8t.  275;  Poillon  t>.  New  York,  *7 

*  Leonard  tr.  Brooklyn,  H  N.  T.  N.y.668;  Chamock«.Coltax  Town- 
498;  a.  e,  27  Am.  Rep.  80;  Aber-  ihip,  51  Iowa,  70;  a.  e.  SS  Am.  Rep. 
erombie  e.  Ely,  80  Mo.  23.  8e»  116;  Lewis  0.  Chickasaw  Oonnty,  GO 
Pfaillipa  OB  Mechanics'  Liens,  sees.  Iowa.  234;  Whiting  v.  Story  County, 
179,  179a,  and  180,  for  illuBtrations.  b*  Iowa,  81;  1.  e.  37  Am.  Rep.  189;  • 
Abo  a  learned    note  by  Robertson  N.  W.  Bep.  137;  Board  of  Edacatico 
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IM  to  the  proper^  of  private  eorporationa  devoted  b;  their 
trters  or  goTerniog  statates  to  public  naet,  as,  for  example,  to 
bite  bridget,^  and  raHroada,'  though  in  some  States  ao  eiUin 
Uroad  may  be  sold  to  enforce  a  mechanic's  lien.*  The  me- 
anics*  lieu  lawa  of  others  have  been  held  to  inclnde  rait- 
■yi;*  and  many  States  have  extended  their  mechanics'  Hen 
VB  to  Tailroad  property.*  On  the  same  principle,  it  has  been 
Id  in  Pennsylvania  tbat  a  water  supply  company  ia  a  public 
rporation,  in  the  sense  of  being  exempt  from  mechanics' 
ns.*  In  dealing  with  this  question,  it  is  to  be  borne  in 
ind  that  it  is  the  ii««  to  which  the  property  is  devoted, 


NddenbeTKer,  78  111.  58;  Bouton  p. 
J)oDoiigliCo.,  84I11.SS4,396;  State 
'nedermanii,  10  Fed.  Rep.  20; 
ink  «.  Board  of  Choeen  Freeholdera, 
S.  J.  L.  S47;  Ripler  v.  Gage 
■noty,  3  Keb,  397. 

'  Loring  *.  Bmall,  60  Iowa,  271; 
c  32  Am.  Rep.  136  (coantj  bridge) ; 
uLlh  Bridge  Co.  v.  Bowman,  41  Ohio 
.  37 ;  a.  e.  62  Am.  Bep.  67 ;  Partell 
Chicago  Ac.  Bolt  Co.,  74  Wis.  132; 
cPlieeten  v,  Merimac  Bridge  Co., 
Ua.466. 

1  Dnim  o.  North  Mo.  R.  Oa,  24 
0.  403;  Graham  *.  Mt.  Sterling 
xdroMl  Co.,  14  Bash  (EyO>  425 ;  i.  e. 
Am.  Dec. 412;  AbercrombieiuEl;, 
'  Mo.  S3 ;  Bancombe  Count;  e.  Tom- 
ey,  115  a.  S.  123;  Ireland  «.  Atchi- 
o  «e.  R.  Co.,  79  Ua.  572. 

*  Graham  *.  Mt.  Sterling  CoMlroad 
>.,14Baah  IKj-^iSS;  (.cSSAm. 
K.  412;  Ireland  «.  Atchiaon  Ac  B. 
3l,  7S  Ho.  672. 

'  Giant  Fovder  Go.  «.  Oregon  Pac. 
.  Co.,  4S  red.  Bep.  470. 

*  Brawn  *.  Buck,  54  Ark.  46S; 
rooki  V.  Bailway  Co.,  101  U.  S.  443. 

*  F<ater  *.  Fowler,  60  Pa.  St. 
';  Gaeet  ■•  Lower  Mnion  Water 
E>.,mPa.Bt.  610;  t.  &12L.B.  A. 
»;  Zl  AtL  Bep.  1001;   Wilkinson 

Uobian,  61  Wia  837;    «.  «.  21 


N.  W.  Rep.  818  (water- worka  be- 
long^g  to  a  city).  Compare  Ea- 
fanla  Water  Co.  v.  Addyston  Ac  Co., 
SO  Ala.  562;  and  Harrison  Ac.  Iron 
Oo.  V.  Council  Bluffs  Ac.  Water  Work* 
Oo.,25Fed.Ilep.lT0.  Uponthegen- 
eral  question  of  the  exemption  fivm 
extetuitm  Ua  debt  of  all  corporate 
property  devoted  to  puUte  uiet,  — see 
Bayard'a Appeal,  72 Pa.  8t. 453;  Phila- 
delphia Ac.  R.  Co's  Appeal,  70  Pa.  St. 
366;  and  two  niii  prttu  deciaiont: 
Flogg  V.  Farnsworth,  12  W.  N,  C. 
(Pa.)500;  BecondNaL Bank «. Manu- 
facturing Co.,  13  W.  N.  0.  (Pa.)  174. 
Under  a  etatnte  giving  to  a  matmial- 
man  a  meclianic's  lien  upon  real  es- 
tate and  also  upon  the  "bailding, 
erection,  or  improvement"  into  whicli 
his  mat«rialB  go,  it  is  held  ttoA  he 
cannot  establish  a  lien  against  the 
roBing  ttoek  of  a  railway  company,  be- 
eaoMBnch  rolling  stock  is  neither  real 
eatate  nor  appmitnant  thtreto.  The 
ndling  stock  of  a  railway,  on  the  con- 
trary, is  held  to  be  pereonal  property, 
and  hence  not  the  subject  of  a  me- 
chanic's lien  under  such  a  statnte. 
Neilaon  v.  Iowa  Ac.  R,  Co.,  n  Iowa, 
1S4;  I.  e.  33  Am.  Bep.  131.  Enfore- 
ing  special  eontmeton'  hen  on  raOroad 
property  under  Iowa  statute ;  Sandvkl 
«.  Ford,  56  Iowa,  4ffl. 
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and  not  the  character  of  the  corporation  which  owns  it, 
which  determines  the  question.  For  instance,  the  property 
of  a  municipal  corporation,  not  devotod  to  public  uses,  may 
be  the  subject  of  a  mechanic's  lien.'  And  so  may  the  prop- 
erty of  an  edxuaiional  insHtuHon  incorporated  hj  the  State,' 
though  there  is  not  wanting  opposing  authority  on  this  ques- 
tion.* A  company  incorporated  to  transact  a  general  atoragi 
and  elevator  business,  including  the  right  to  issue  warehouse 
receipts,  to  advance  money,  etc.,  is  not  a  public  corporation, 
though  subject  to  public  regulation.*  Its  real  estate,  devoted 
to  the  exercise  of  its  franchises,  is  not  exempt  from  me- 
chanics' liens.* 


■  BrinckerlioS  e.  Boud  of  Edncft- 
Uon,  87  How.  Pr.  CN.  Y.)  520. 

*  Thomas  V.  ladnitrial  UniTenitf , 
71  ni.  310;  Board  of  Education  ir. 
Greenebaniii,  89  III.  60S.  A  mo- 
cbanic'B  U«n  waa  vnforced  against  a 
pablio  school  booae  in  Moiae  «,  School 
Bist.,  3  Allen  (Masa.},  307. 

'  Patteraon   v.  P«niu;lTanija  B» 
form  Bchool.  92  Fa.  Bt.  2S9. 
<  Ante,  i  6S30. 

*  Oirud  Point  Storage  Co.  «. 
Southwark  Fonndrjr  Co.,  105  Pa.  St. 
24S.  Oasea  turning  on  the  question 
of  the  jtower  of  Oi*  agent  or  agenti  of 
the  corporation  (o  mate  the  contract  un- 
der which  the  vori  vat  dons  or  m»- 
teriala  furnished,  for  which  the 
mechaQics'  lien  waa  claimed :  Gort^ 
miller  tr.  Bosetigam,  103  Ind.  414; 
Heame  v.  Ghillicothe  Ac  B.  Co.,  63 
Ho.  324;  If  one  v.  School  IKet.,  3 
Allm  (Mass.},  307;  McMahon  v. 
Tenth  Waid  School  Officers,  12  Abb. 
Pr.  (N.  Y.)12».  Judgment  against 
indiTidoalspersonallr  and  mechanics' 
liens  foreclosed  on  propertj'  all^^  to 
be  owned  bj  them  as  a  joint-atock 
company,  not  within  the  Georpa 
statute  of  "illegality":  Mosely  tr. 
Jones,  66  Qa.  466;  «.  c  9  Am.  Corp. 
Gas,  63.    Statutes  liare  been  enacted 
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In  favor  of  the  tahoring  eltutei,  giving 
to  employ^  of  corporationa  the  flrat 
lien  for  their  viaget,  cutting  off  all 
other  liens.  Buch  a  statute  in  Indi- 
ana (Rev.  SUta.  Ind.  1881,  4  5286,  a 
teq.)  uses  the  word  "employ^"  in 
designating  the  iMneflciariee  of  the 
sUtate.  It  ia  held  not  to  include  a 
controebH-  who  contracts  with  a  tele- 
graph corporation  to  do  the  specified 
work  of  putting  up  certain  lines  ol 
wire  on  poles.  Vane  «,  Newoombe, 
132  n.  S.  220;  ».  e.  88  L.  ed.  810;  IC 
Sup.  Ot.  Bep.  60.  F(K-  the  construc- 
tion of  omilar  statutes,  see  ante, 
i  3144,  et  Mq.  It  is  scarcely  neceasarj 
to  suggest  here  that  a  mechanic'! 
lien, being  pnrelya  creature  of  itatate, 
cannot  be  acqoired,  except  by  tak- 
ing the  steps  pointed  oat  by  the  etat 
ate,  and  within  the  period  of  tim< 
there  named.  Therefore,  a  eontrodoi 
cannot  acquire  a  meehanU^t  lien  un- 
der a  sUtute  <Idws  Ind.  1683,  or  ¥. 
Elliott  Supp.,  tf  1688,  1690)  agamsi 
the  property  of  a  telegraph  compan] 
upon  which  he  has  expended  labor  oi 
materials,  tmleea  be  complies  witl 
the  statute,  by  deacribii^  in  hii 
notice  of  lien  the  lot  or  land  oi 
which  the  structure  stands,  on  wbict 
he  claima  a  lien.    Vane  v.  Newcombe 
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§  7759.  Corporatioiu   maj   EInforce   BleclianlCfl*   Ueiis.— 

A  corporation,  being  a  mere  collection  of  natural  persons, 
and  being,  under  a  principle  of  interpretation,  a  "person," 
within  the  meaning  of  statutes  using  that  word,  when  it  can 
be  as  well  applied  to  corporatioos  as  to  individuals,^  —  there 
is  no  difficulty  in  holding  that  statutes  giving  mechaniea' 
lient  for  labor  done  or  materials  used  in  the  erection  of  build- 
ings, etc.,  extends  to  cases  where  labor  is  done  and  materials 
are  furnished  by  incorporated  companies.'  Thus,  a  corpora- 
tion may  have  the  benefit  of  a  mechanic's  lien  created  in 
favor  of  "any  macbinist."*  Certainly,  there  is  no  reason 
why  the  benefit  of  such  a  lien  should  be  extended  to  a  part- 
nership, and  denied  to  the  same  body  of  individuals,  if  for 
certain  reasoiks  they  should  become  incorporated  under  a 
general  enabling  act.  This  conclusion  is  clearer  where  there 
is  a  statute  enacting  that  the  word  "person"  shall  include 
corporations.*  There  is  a  doubtful  decision  to  the  effect  that 
a  private  business  corporation,  created  by  articles  of  associa^ 


132  U.  S.  220;  i.  o.  10  Sap.  Ot.  Bep. 
60.  Where  several  adTenturan  agreed 
to  oif;aiuse  h  corporation  and  one  of 
tbem.  Iff  an  arrangement  with  the 
oth^^  purchased  land  in  hia  own 
name  and  erected  abnilding  thereon, 
all  of  which  became  the  property  of 
the  corporation  after  ita  organization, 
—it  was  held  that  he  was  not  en- 
titled to  a  fMchani^t  lien  apon  the 
property  on  account  ot  the  improve- 
mente  made  therM>n  by  him,  because 
they  were  not  made  tmder  auy  con- 
tract with  the  owner  of  the  land,  oa 
required  by  the  Iowa  etatate;  hut 
that  he  was  entitled  to  jut^ment 
gainst  the  corporation  for  the  ex- 
penditures made  by  him  for  its  use 
and  benefit.  Uttleton  Sav.  Bank  v. 
Osceola  liand  Co.,  76  lows,  660;  i.  e. 
39N.W.Bep.!01.  "Tht  poueiiory  lien, 
which  one  who  does  work  on  the  per- 
■onal  property  of  another  delivered 
into  hia  poflocopion  for  that  purpoae. 


may  exerdse  againat  it  until  his  ct 
pensation  ia  paid,  cannot  b 
against  UUgraph  polet  and  wiret  by 
a  contractor  who  has  strung  the 
wiree ;  because  a  line  ot  telegraph  ia 
real,  and  not  ptnonai,  property.  Vane 
«.  Newcombe,  132  V.  8.  220;  i.  c.  10 
Sup.  Ct.  Rep.  00;  Bankers'  Ac.  Tel, 
Co.  «.  Bankers'  &c  Tel.  Co.,  27  Fed. 
Bep,  5S6.  If  there  were  such  a  lien, 
the  contractor  would  waive  It  by  pro- 
ceeding, though  unsuccessfully,  under 
a  statute  relating  to  mechanics'  liens. 
Vane  v.  Newcombe,  tvpra. 

'  Ante,  f«  11,  G6B9,  7366;  pout.  H 
7790,  7601,  7900,  8059. 

*  Loudon  tr.  Coleman,  59  Oa.  663; 
Doone  v.  Clinton,  2  Utah,  417 ;  Stout 
V.  McLachlin,  38  Kan.  120;  £^n  v. 
Boyle  Ice  Machine  Co.,  66  Tex.  324, 

'  /Md.;conBtriiingGa.Code,U966. 

*  Fagan  v.  Boyle  Ice  Machine  Co., 
ea  Tex.  324. 
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tion  under  a  general  enabling  statnte,  cannot  have  a  meohan 
ic'a  lien  for  doing  something  in  excess  of  the  powers  whicl 
they  have  taken  to  themselves  in  their  articles.  The  artiolei 
described  the  objeots  for  which  the  corporation  was  created 
to  be  manafacturing  and  selling  lumber,  and  it  was  held  tha 
the  corporation  could  not  hare  a  mechanic's  lien  for  laboi 
performed  in  the  constroi  *ion  of  a  building.'  Bat  this  deci 
sion  proceeded  partly  upon  the  principle  that  the  remedy 
given  by  statutes  creating  mechanics*  liens,  is  an  eztraordi 
nary  one,  "in  derogation  of  common  law  and  ought  to  b( 
ttrietly  construed."* 

%  7760.  Who  may  Appeal  troxa  Jndements  ag^nst  Corpo 
rations.  —  In  an  action  i^ainst  an  insolvent  corporation,  nndei 
a  statute  of  Minnesota,*  a  ereditor,  who  has  become  a  party  aii<: 
proved  his  claim,  may  appeal  from  an  order  directing  a  sal 
of  the  property,  as  well  as  an  order  confirming  such  sale. 
Separate  ereditori  of  an  insolvent  corporation,  who  have  a  etnn 
mon  interest  in  the  reversal  or  modification  of  a  decree  as  U 
the  mode  of  payment  of  their  claims,  and  who  are  all  aggrievec 
in  the  same  way  and  by  the  same  portion  of  the  decree,  ma; 
join  in  prosecuting  an  appe<U  therefrom.*  Elsewhere  we  havi 
had  occasion  to  consider  the  statute  of  New  York  permittiuf 
the  examination  of  parties  and  its  application  to  corporations. 
It  has  been  held  in  tliat  State  that  a  defendant  corporation  i: 
the  party  aggrieved  by,  and  can  therefore  properly  appeal  from 

*  DbIIm  Lumbar  Ac  Oo.  «.  Wmco  eoforoB  aacb  ft  lien   for   monkipa 

Woollen  Huu  Co.,  3  Or.  S27.  chargea,  unlMS  apeciallr  antbocuai 

■  Sm  Kendall  *.  UcFarland,  4  Or.  bj  atfttnta.    Hanch  Chunk  s.  Bhocti 

SB2,  S28,  when  thia  iatori»«tation  U  «1  Fa.  St.  399;  Tatea  •.  Uoadrill^  6< 

r^ieated,  dting  tha  pracadinK  caaa.  Pa.  St.  31;  PhUadelphia  v.  Onble,  3: 

It  may  b«  aaggeated  hue  that  many  Fa.  BL  339. 

coortf  conatTue  mechanics'  tieuB  re-  *  Minn.  Q«d,  StaL  18TS,  c^.  VS. 

wtediaOy  uii  benefieiaiit,  Mthe  ]ogia-  *  HoapM  v.  Northweatem  Hu.  Ac 

Utora  in  enaetm^  them  inanifeatlj  Oo.,41  HUin.SH;  i.  c.  43  N.  V.  B«f 

intaoded.     "niere    it   aotbority   for  180. 

th«  propoeition  that  mechanics'  lien  *  Be  Oalifontia  Hnt.  Ii.  laa.  Co. 

Iswi  do  not  extend  to  ■ttmwtpol  eor-  SI  Cal.  364;  i.  e.  S3  Fac  Bap.  888. 

porottont,  80  aa  to  give  the  right  to  *  AnU,  )  7411. 
•acb  a  oorporatioa  to  eatablisb  and 
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an  order  requiring  its  chairman  to  be  ezaminedi  for  the  puT> 
poae  of  eaabUng  plaintiff  to  frame  his  complaint/  Where  an 
action  voe  brought  hy  the  board  of  mani^ers  of  a  corporation 
in  its  corporate  name,  and  a  body  claiming  to  b«  the  saccetson 
of  BOch  board  moved  to  dismiss  the  action,  and  their  motion 
was  siutained,  it  was  held  that  the  old  board  should  hare  been 
allowed  to  appeal,  in  order  that  the  appellate  oourt  might 
finally  decide  which  of  the  two  boards  was  legally  constituted.' 

%  7761.  Questions  VUcli  may  1m  Considered  on  Bacli  Ap- 
peals. —  In  an  action  against  an  insolvent  corporation  under 
a  Minnesota  statute,'  where  an  appeal  is  prosecuted  by  a  cred- 
itor, who  has  become  a  party  and  proved  his  claim,  from  an 
order  confirming  a  sale  of  the  property  of  the  corporation,  the 
appellate  court  may  consider  both  the  legality  of  the  sale  and 
the  adequacy  of  the  price.'    Mere  dUeretionary  aetion  is  not 


I  Sherm&n  «.  Beacon  Oonat.  Cok» 
11  N.  Y.  Sapp.  809. 

■  LoalaTilla  Indoittial  School  v. 
LonisviUs,  SB  Ey.  6S4;  i.  «.  11  Kj. 
L.  Bep.  109:  11  S.  yr.  fi«p.  SOS. 
NtUee  of  apptal  Aoip  terved:  Under 
lava  Code,  f  1S64 :  Jamieon  *.  Bur- 
linfton  Ac.  R.  Co.,  69  Ion,  S7Q;  i.  e. 
29  N.  W.  Bep.  774.  'Cndw'  OalilornU 
Code  Oiv.  Proe.,  i  940:  Pacific  Ooaat 
R.  Co,  •.  Saperior  Oonrt,  79  Cal.  103 ; 
t.  c  SI  Pac.  Bep.  609.  Bond  or  undtr~ 
taiinfi  for  appeal;  want  of  moJ  thereon 
cured  bj  ratification:  Campbell  «. 
Pop«,  96  Ho.  408 ;  «.  e.  10  B.  W.  R«p. 
187 ;  ante,  H  5295,  5200.  Miseiwippi 
itatate  diepenaing  with  letH:  Lam  of 
MisB.  1868,  ch.61,  p.  92.  That  nnder- 
tafcing  mar  be  executed  bjr  twvty 
ccrmpany;  Travia  r.  Travia,  48  Hnn 
(M.  r.},  843 ;  t.  e.  le  N.  Y.  St.  Bep.  874. 
Soch  trndertaking  a  nnlli^  nnlees 
ofpnved  by  a  judge,  indorsed  ther^ 
cm  before  filing :  Ibid.  Voluntary  dit- 
f olutum,  pTveeedingi  for  not  appealable: 
Ctdj  «.  Centerville  Ac.  Co.,  48  Hich. 
133.  Summary/ proceeding*  by  banking 
eaiporatioiu  under  tarlji  ttatulet  of  Ala- 


bama—appe<^  in.-  Logwood  v.  Ennta- 
Tille  Bank,  Minor  (Ala.),  23;  An- 
drewfl  V.  Bnwoh  Bank,  10  Ala.  876 ; 
Can7  0.  Bank  of  MobUe,  8  Fort.  (Ala.) 
860;  SaTre  v.  Bank  of  Mobile,  9  Port. 
(Ala.)  423;  Ford  v.  Bank  of  Mobile, 
9  Port.  (Ala.)  471.  Other  deoiiioni 
under  theae  atatutaa  are;  Ford  «. 
Branch  Bank,  6  Ala.  286;  CJrawford 
V.  Planters'  &o.  Bank,  6  Ala.  289; 
Leigh  e.  State  Bank,  10  Ala.  S89 ;  Jem- 
ison «. Plantaia'  Ac. Bank,  17  Ala.  764; 
Stanley  *.  Bank  of  Mobile,  23  Ala. 
662;  M'Walker  «.  Branch  Bonk,  3 
Ala.  153;  Huntington  p.  Branch 
Bank,  3  Ala.  180;  Crawford  *.  Plant- 
ers' Ac.  Bank,  4  Ala.  313 ;  Ticknor  «. 
Branch  Bank,  8  Ala.  1S6;  Branch 
Bank  o.  Jonea,  6  Ala.  487;  Sale  v. 
Branch  Bank,  1  Ala.  426 ;  Roberta  p. 
State  Bank,  9  Port  (Ala.)  812;  Mnf 
ph7  t>.  Branch  Bank,  6  Ala.  421; 
Alexander  tr.  Branch  Bank,  6  Ala.  466. 

•  Gen.  Stats.  Minn.  1878,  ch.  76. 

*  Hoapee  «.  Korthwestem  Man.  A 
Oar  Co.,  41  Minn.  266;  i.  e.  43  H.  W. 
Bep.  180. 
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reviewable  on  appeal;  therefore,  where  a  court,  acting  under 
a  statute,'  had  granted  the  petition  of  a  corporation  to  change 
ita  corporate  name,  against  the  objection  of  another  corpora- 
tion, made  od  the  ground  that  the  name  sought  to  be  assumed 
by  the  petitioner  so  nearly  resembles  its  own  as  to  lead  to 
coofuaion  and  result  in  injury  to  the  objector,  the  appeal  pre- 
sented nothing  for  review,  and  was  accordingly  dismissed. 
The  court  proceeded  upon  the  ground  that  the  statute,  by  au- 
thorizing the  court  to  grant  the  order  where  it  appears  "  that 
there  is  no  reasonable  objection  to  such  corporation  changing 
its  name,"  put  the  granting  or  refusal  of  it  within  the  diacre- 
tion  of  the  court,  which  discretion  was  not  reviewable  on 
appeal  unless  plainly  abused.* 

§  7762.  Btattu  as  Suitors  of  Corporations  Owned  Jtj  Uie 

State. — Corporations  organized  for  private  purposes  and  owned 
by  the  State,  such  as  banks  under  some  of  the  former  systems, 
are  private  corporations,  and  stand  as  such  before  the  coart  in 
all  matters  of  litigation,  and  are  not  allowed  to  exercise  any 
of  the  aovereign  privileges  of  the  State.  The  doctrine  is  that 
when  a  State  goes  into  a  private  busincBa,  it  casta  off  its  sov- 
ereignty pro  hoe  vice,  and  the  corporation  through  which  it 
acts  stands  on  the  footing  of  any  similar  corporation.*  The 
former  State  Bank  of  Arkansaa,  for  instance,  bringing  a  bill 
for  an  injunction  was  required  to  verify  the  alUgoHoru  of  its 
bill,  and  to  give  bond,  like  other  suitors,  and  was  not  allowed 
to  prosecute  its  suit  under  cover  of  privileges  belonging  alone 
to  the  State,  by  uniting  the  State  as  a  complainant.' 

>  Laws  N.  T.  1870,  ch.  322.  ■  Anti,    i   11S3.     Compare    anU, 

■  Ra  United  Statee  Mercantile  Be-  4  53B4. 
porting  Co.,  116  N.  Y.  176;  i.  c.  U  *  Ex  parts  State  and  SUte  Bank, 

N.  T.  St.  Bep.  64S;  21  H.  E.  Bep.  16  Aik.  263. 
1034.    Gompara  ante,  i  287,  tt  Hg. 
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CHAPTER   CLXXXVII. 
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7775.  Whether    ench    an   Injonction 

onght  to  be  denied  on  the 
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77T4.  Eojcnning  the  ultra  vin*  acta  of 
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vpaa  the  gionnd  of  trust. 


7770.  Injonctiona   to   restrain  \nftr 

aiona  of  corporate  franchises. 
7777.  When  not  necessary  to  establish 

the  franchise  in  a  trial  at  law. 
777S.  To  enjoin  State  railroad  oom- 

missioners  from  eotablisbing 

rates  and  charges. 

7779.  To  enjoin  State  railroad  oom- 

misaioners     from    enforcing 
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7780.  Whether  a  bill  Ux  an  injmicUuk 

against  railway  commismon- 
ers  is  a  suit  against  the  titate, 

7781.  At  the  suit  ot  private  persons 

to   compel   corporations   to 

perfwm  their  public  duties. 
77B2,  InJuuotionsagainststrilceSiboj. 

oota,  and  other  combinataons 

ankong  workingmen. 
7788.  Other  declaions  illnatrating  the 

nae  of  injonctions  in  the  case 

ot  corporationa. 
7784,  Oases  where  such  InjuDctioDS 

not  granted. 


8  7767.  8«ope  of  Tlilg  Chapter. —  We  have  already  had 
occasion  to  consider  the  use  of  the  remedy  in  equity  by  injanc- 
tion  io  many  relatiooa,  to  protect  rights  in  corporations.  It 
is  proposed  to  collect  in  this  chapter  s  number  of  additional 
decisions  which  have  come  under  the  eye  of  the  author,  and 
to  present  them  without  much  claim  to  logical  sequence  or  to 
completion. 

§  7768.  Beatralninv  ITItr*  Tires  Acts  of  OorporatlODB 
iQlvrionB  to  Private  Blylit.  —  There  is  no  doubt  whatever, 
either  in  England  or  America,  of  the  jurisdiction  of  courts  of 
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equity  to  restrain,  by  injunction,  the  ultra  vtrsf  aet*  of  eorpo- 
rationt  injuriova  to  private  right,  in  oaaea  where  the  complain* 
ant  haa  ao  adequate  remedy  at  law.* 

§  7769.  lAjuDctioiu    asratnat    Breacbes    of    Contracta. — 

Injunctions  sometimes  take  the  form  of  ratraining  a  party 
from  committing  a  threiUmud  brt<Kh  of  a  eontraet  into  which  he 
haa  entered,  and  especially  in  the  case  where  the  party  is 
imoUimt,  so  that  an  action  at  law  for  damages  would  not  afford 
the  other  party  to  the  contract  an  adequate  reparation  of  the 
injury.  This  is  an  indirect  way  of  compelling  the  tpeeijie 
performance  of  a  contract.  "An  iojunctian,"  says  Prof.  Pome- 
roy,  "restraining  the  breach  of  a  contract  is  a  negative  spe- 
cific enforcement  of  that  contract.  The  jurisdiction  of  eqni^ 
to  grant  such  injunction  is  substantially  coincident  with  its 
jurisdiction  to  compel  a  specific  performaDoe.  Both  are  gov- 
erned by  the  same  doctrines  and  rules;  and  it  may  be  stated 
as  a  general  proposition  that  whenever  the  contract  is  one 
of  a  class  which  will  be  affirmatively  speoifically  enforced,  a 
court  of  equity  will  restrain  its  breach  by  injunction,  if  this 
ia  the  only  practicable  mode  of  enforcement  which  its  terms 
permit"*     The  exercise  of  the  jurisdiction  to  enforce  the 

*  Th«  joriadictlan  vu  recognised  8  De  G«x  &  J.  212;  Brown  «.  Uod- 

by  Lord  Hudwick«  u  MLrly  as  1752.  mouth  Ac  Canal  Co.,  18  Bear.  32. 

Hihmongera'  Oo.  v.  East  ^dia  Co.,  Be«  also  Alpena  «.  Eeller,  67  Mich. 

1  Dick.  163.    In  1616  it  was  agtun  660;  i.  c  56  N.  W.  Bep.  941.    In  bis 

reooKoiied  by  Lord  Eldon  as  appli-  celebrated  opinion  in  the  collectioa 

cable  to  the  case  of  corporatione  ex-  of  caees  known   as    the    "  Granger 

ceeding  or  abasing  their  powers.  Agex  Caaes,"  the  late  Chief  Justice  Ryan, 

V.  Regent'a  Canal  Co.,  Cooper's  Cas,  of  Wisconsin,  collected  and  examined 

77.    It  has  been  applied  in  nnmerooa  a  large  number  of  decisions  sappcwt- 

modenicaeea  in  England.    River  Don  ing  the  existence  of  this  inrisdiction ; 

Mav.  Co.  tt.  North  Midland  B.  Co.,  1  and  he  stated  the  iui.tnro  and  growth 

Eng.  R-Cas.  136;  London  Ac.  R.  Co.  otthejariEdictionatgroatlei^th,  and 

«.  Cooper,  2  Id.  S12;  Blakemore  v.  illoBtrated  it  with  a  variety  of  prece- 

Glamorganshire  Canal  NaT.  Co.,  I  dents.    Attorney- General  v.  Railroad 

MyL  ft  K.  154 ;  Coats  «.  CUrence  R.  Companies,  36  Wis.  426,  628-633. 

Co.,  1  Ross.  A  U.  161 ;  Dawson  «.  ■  3  Pomeroy  £q.  Jar.,  Sd  ed.,  f 

Paver,  5  Hare,  415 ;  Broadbent «.  Im-  1341;    Chicago  Ac  Gaslight  Co.  t. 

perial  Gas  Co.,  7  De  Gez,  M.  A  G.  Lake,  130   lU-  42,  60;  qaotlng  the 

436,437;  Ware  «.  Regents' Oanal  Co.,  above  language. 
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tpteifie  performance  of  a  contract  rests  largely  in  the  sound 
legal  diseretion  of  the  chancellor,  in  view  of  the  terms  of  the 
»>iitract  and  all  the  surrounding  circumstances;*  and  an 
injanction  to  restrain  a  breach  of  the  contract  is  gorerned  by 
ihe  same  principle.*  It  ia  a  further  principle,  with  regard  to 
Jie  remedy  to  compel  the  ipeeific  performanee  of  a  contract, 
;hat  the  plaintiff  must  not  only  show  that  he  has  complied 
eith  til  termt,  so  far  as  they  can  be  complied  with  at  the  com- 
nencement  of  the  suit,  but  that  he  is  able,  ready,  and  willing 
0  do  those  other  future  acts  which  the  contract  stipulates  for 
IS  a  part  of  its  performance.*  Applying  this  principle,  it  was 
leld  that  a  gaeHght  company,  which  had  entered  into  a  con- 
ract  with  a  town  to  supply  it  with  gas  upon  condition  that  it 
ihould  commence  furnishing  gas  within  one  year,  and  which 
lad  acquired  from  a  railway  company  a  provisional  lease,  for 
he  term  of  two  years,  of  premises  to  be  used  as  its  gas  works, 
he  company  having  an  option  at  the  end  of  the  term  to  take 
be  plant  for  its  own  exclusive  use,  and  the  gas  company, 
,fter  the  time  limited  in  its  contract  for  commencing  to 
arnish  the  town  with  gas,  bad  undertaken  to  lay  its  mains, 
lipes,  etc.,  in  the  streets  of  the  town,  which  the  town  aathori- 
i(H  bad  prevented,  —  could  not  maintain  a  suit  in  equity  to 
Djoin  the  town  from  preventing  it  from  so  proceeding/ 

'  McOabe  v.  Groaier,  60  Vl.  601 ;  Bofficient  certainty  that  the  contract 

lowmui  V.  CaDniDgbam,  78  Dl.  48;  vas  made  in  Alabama,  or  waa  to  be 

Ihic^D  Ac.  B.  Co.  r.  Reno,  113  HI.  performed    within    its    jorisdiction. 

9 ;  Chicago  Ac  Gaslight  Co.  v.  Lake,  Iron  Age  Pub,  Oo.  «.  Weatera  Union 

30  Dl.  42,  60.  Tel.  Co.,  83  Ala.  408 ;  *.  c.  3  Am.  St. 

<  Chicago  Ac  Oaalight  Oo.  v.  Lake,  Bep.  758, 760.    The  court  cite :  Bayre 

■ipra.  V.  ElyloD  Land  Co.,  73  Ala.  85;  Gal- 

■  lFomerojFBpe.Perf.,t330;Ohi-  pin  «.  Page,  18  Wall.  (U.  S.)  360; 

igo  Ac  Gadight  Co.  «,  Lake,  130  Camden  iK.  Oo.  •.  Swede  Iron  Co., 

il.  42,  eL  32  N.  J.  L.  16.     The  court  reason 

*  Chicago  &c  Gaslight  Co. «.  Lake,  that  juHtdietion  over  rum-raidetUt  is 

ipra.     Bnt  in  Alabama  no  jurisdic-  entirely  ot   statatory    creation   and 

on  exiata  to  enforce  tpeeific  per/am^  regolation,  and,  on  an  examination 

nM  of  a  contract  for  pertonal  lervicet  of  the  atatotas  of  that  State  confer- 

lade  with  a  foreign  corporation,  or  ring  and  regulating  anch  jurisdiction, 

>  prevent  ita  breach  by  process  of  it  ia  found  that  it  does  not  exist  in 

y'undum  against  resident  defend-  the  particular  above  named, 
Dta,  irhere  the  bill  fails  to  aver  with 
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§  7770.  Eojolnlnr  a  Corporation  from  Breaking  the  Gon- 
traots  of  ItB  Stockholders,  —  We  have  already  had  occasioa, 
several  times,  to  note  the  principle  that  a  corporation  la  a  dis- 
tinct person  from  each  and  all  of  its  etockholders.*  It  has 
been  said  that  a  corporation  is  not  a£Fected,  in  the  most 
remote  degree,  by  the  contracts  made  hj  its  stockholders  with 
third  parties,  whether  they  own  much  or  little  of  its  capital 
stock,  and  that  it  is  not  bound  to  discharge  any  personal 
obligation  assumed  by  its  stockholders.'  Applying  this  prin- 
ciple, where  a  manufacturing  corporation  had  sold  its  busi- 
ness to  its  principal  stockholders,  and  they,  in  turn,  had  sold 
it  to  a  third  person  and  had  made  an  agreement  with  their 
vendee  that  they  would  not  enter  into  the  same  business, 
directly  or  indirectly,  which  agreement  was  not,  however, 
signed  by  the  corporation,  —  it  was  held  that  the  corporation 
was  not  bound  by  it,  and  that  an  injunction  would  not  ba 
granted  to  restrain  the  corporation  front  engaging  in  the  busi- 
ness ia  violation  of  the  agreement.'  But  in  a  case  which 
bears  a  strong  resemblance  to  this,  a  corporation  was  enjoined 
from  engaging  in  a  certain  publishing  business,  at  a  place 
named,  where  one  of  its  largest  stockholders,  previously  to 
the  formation  of  the  corporation,  had  covenanted  not  to  en- 
gage in  the  business,  and  where  it  appeared  that  all  of  th« 
stockholders  of  the  corporation  were,  before  its  formation, 
aware  of  this  covenant,  and  that  one  of  the  objects  of  organiz- 
ing the  corporation  was  to  enable  the  stockholder  to  «Tade  it.* 

>  Ante,  i  1071,  et  leg.;  i  4471,  at  teg.  *  Beol  v.  Chase,  31  Hich.  490.  The 

■  American  Preeervera'  Co.  v.  Nor-  same  question  waa  before  the   Bd- 

ris,  43red.  Bep.711,  714, per  Thayer,  preme  Court  of  Alabama  in  a  cue 

3„  dting  Folliaan  Palace  Uor  Co.  t>.  where  a  partnerthip  had  sold  out  Ita 

Hiosoori   Pacific  B.  Co.,  116  U.  S,  buaineas,  with  the  agreement  not  to 

687;  I.  e.  6  Sup.  Ct.  Bep.  194;  Moore  enter  into  theaamehuaineaBat  a  par- 

AHandley  Hardware  Co.  «.  Towers  ticuloi  place,  and  where  the  members 

Hardware  Co.,  87  Ala.  206;  (.  e.  13  o(  the  partnership,  in  conjunction 

Am.  Bt.  Rep.  23;  0  South.  Rep.  41,  with  a  third  person,  had  <iftenMrdi 

and  citations ;   Davia  &&  Wheel  Co.  organiud  a  eorporation  at  that  place, 

V.  Davie  &c.  Wagon  Co.,  20  Fed.  Bep,  and  had  entered  into  that  busiaeBs. 

690,  700.  In  the  absence  of  any  allegation  of 

*  Amerioaa  Freservera'  Oo.  *.  Nor-  fraud  on  the  part  of  the  Btockholdere 

rifl,  48  Fed.  Bep.  711,  714.  or  the  corporation,  the  ooart  held  that 
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S  7771.  Enjoining  Corporatlfnu  Crom  Commlttinir  Tres- 
IHtnes  upon  Propert;. — The  rule  ia  thus  stated  by  Mr.  Justice 
Stoiy:  "  If  the  trespaea  be  fugitive  and  temporary,  and  ade- 
quate compensation  can  be  obtained  in  an  action  at  law,  there 
is  no  ground  to  justify  the  interpoaition  of  courts  of  equity. 
Formerly,  indeed,  courts  of  equity  were  extremely  reluctant  to 
interfere  at  all,  even  in  regard  to  repeated  trespasses.  But 
now  there  is  not  the  slightest  hesitation,  if  the  acts  done  or 
threatened  to  be  done  to  the  property  would  be  ruinous  or 
irreparable,  or  would  impair  the  just  enjoyment  of  the  prop- 
erty in  future.  If,  indeed,  courts  of  equity  did  not  interfere 
in  cases  of  this  sort,  there  would  be  a  great  failure  of  justice 
in  this  country."^    Equity  will,  accordiagly,  restrain  a  corpo- 


K  preliminary  tnjuttch'on  ought  not  to 
bavebeen  granted,  bat  remanded  th« 
caose  with  leave  to  amend  the  bill, 
Tba  court,  in  a  very  clear  opinion  bj 
Hr.  JuBtica  McClellan,  laid  down  two 
propodtiona ;  <1)  that  a  stockholder 
ia  a  aeparato  paraon  in  law  from  his 
corporation;  and  (2}  that  the  corpo- 
ration ia  not  bound  by  the  contracts 
ol  ila  atockholdera  made  in  its  behalf, 
in  the  absence  ol  a  ratification  or  an 
■ceeptaoce  of  the  benefits  accruing 
to  it  from  such  contracts.  But  the 
learned  justice  also  conceded  the  prin- 
dple  ttiat  where  IndiTidaals  attempt 
to  take  refuge  under  the  cloak  of  a 
corporate  orgnniEation  to  escape  their 
cos  tracts,  eqnity  will  not  permit  them 
to  do  so.  He  said :  "  In  those  oases 
whora  '  asaociatea  combine  together 
to  create  a  paper  corporation  to  cover 
a  partmeiibip  or  joint  venture,  and 
where  the  stockholders  are  partners 
In  intention,'  and  have  resorted  to 
the  fiction  of  separate  corporate  en- 
tity to  free  themselves  from  individ- 
ual oUigaliona  which  had  attached 
to  them,  with  respect  to  the  bnainess 
the?  propose  to  cany  <ai,  prior  to  the 
orgBuixation  of  the  company,  coorts 
of  equity,  when  the  ands  of  jostice 


require  It,  will  disregard  and  look  be- 
yond the  fiction  of  corporate  entity, 
and  hold  the  corporation  to  a  dis- 
charge of  the  liabilities  resting  on  its 
members;  and  this  may  be  done,  al- 
though some  of  the  shareholders  had 
not  originally  incurred  the  obligation 
sought  to  be  enforced,  provided  they 
liad  notice  of  it  before  entering  the 
corporation,  and  participated  in  the 
effort  to  avoid  it."  Moore  Ac.  Hard- 
ware Co.  V.  Towere  Hardware  Oo.,  87 
Ala.  206;  i.  e.  «  South.  Bep.  41;  13 
Am.  St.  Rep.  23,  26. 

>  2  Story  £q.  Jur.  938;  quoted 
with  approval  in  Port  of  Uobile  «. 
Louisville  &e.  R.  Co.,  84  Ala.  116, 
124;  t.  o.  6  Am.  St.  Bep.  342,  350. 
Mr.  Justice  Somerrille,  in  giving  the 
o^ion  of  the  court  in  this  cose,  fur- 
ther eaye;  "The  chancery  court  of 
England  had  come  up  to  this  ad- 
vanced view  of  the  law  as  early  as 
the  day  of  Lord  Hardwicke  (Coul- 
son  V.  White,  3  Atk.  31),  and  this 
view  ia  now  supported  by  an  un- 
broken array  of  uuifc^m  authorities, 
speaking  with  one  vtuce  on  the  sub- 
ject: Jerome  v.  Boas,  7  Johns.  Ch. 
(If.  Y.)  815;  t.  0.  11  Am.  Dec.  484; 
Lyon  «.  Hunt,  11  Ala.  296;  •.  o.  48 
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poration  from  entering  upon  land  and  commitiing  irreparable 
.njury,  where  a  permission  to  enter  has  been  granted  npon 
;he  express  condition  that  each  injary  shoold  not  be  inflicted.* 


S  7778.  Bn^inlnr  the  CnlawAil  Appropriation  of  PriTate 
Property  for  PnbUc  Puposes.  —  It  is  a  general  principle  of 
tquity  jurisprudence,  well  settled  both  in  England  and  in 
\jnerica,  that,  where  a  corporation  is  permitted,  b7  its  char- 
er  or  by  statute,  to  take  the  land  of  private  persons  for  its 


bn.  Dec  216;  Scndder  *.  Trenton 
Ik).Oo.,  IN.  J.  Eq.  SH;  •.0.23  Am, 
>ec.  756;  Poindexter  v.  Henderson, 
WeikM  (HiBB.),  176 ;  t.  e.  12  Am.  Dec 
«0;  Bornler  e.  Cook,  13  Tex.  686; 
.  e.  66  Am.  Dec  79 ;  Whits  V.  Fluinl* 
;«in,  1  Hd.  626 ;  1.  e.  64  Am.  Dec  668. 
Tbo  oftse  of  Osbom  v.  United  Btatea 
lank,  ft  Wheat.  (U.  8.)  738,  is  ft  la- 
ailiar  ftnd  high  authority,  eman&ting 
rom  on«  of  the  greatest  Judge*,  for 
he  position  that  where  a  treepaae, 
IT  a  eeriu  of  freepasseB,  operate  m 
feet  to  dtUrof  or  fmouily  impair  tiu 
xercitt  of  a  franehue,  a  court  of 
quitjr  will  not  hesitat*  to  iaterpoM 
o  prevent  the  apprehended  injury 
■7  the  aid  of  injonction;  and  in 
Iroadwa;  Stage  Co.  «.  American  8(^ 
iety,  15  Abb.  Pr.  (».  b.)  (N.  Y.) 
•1,  it  was  espreealr  held  th&t  an 
njanction  would  lie  to  restrain  the 
tereiBtent  oommission  of  trespasses  of 
,  mere  personal  nature,  where  they 
,flect  a  corporate  franchise;  and  the 
ame  principle  has  been  recognized  by 
his  ooort  in  a  case  where  it  was 
ought  to  enjoin  the  enforcement  of  a 
Qonicipal  ordinance,  the  violation  of 
rhich  was  attended  with  a  penalty, 
doses  o.  Mobile,  52  Ala.  198,"  In  the 
ame  case  it  was  also  said:  "  It  is  too 
lear  for  argument  that  it  is  no  objeo 
ion  to  the  exercise  of  this  jurisdiction 
hat  the  attempted  invasion  of  the 
canchiae  sought  to  be  protected  !■ 
6172 


accompanied  by  acta  which  ai*  psr> 
sonal  trespasses.  A  oonrt  of  equi^ 
will  not,  it  is  true,  interfere  to  enjoin 
a  mere  trespass  of  an  ordinary  chap- 
acter,  either  upon  the  person  or  prop- 
erty. The  remedies  affMiIed  at  law 
are  deemed  adeqoate  in  cases  of  thia 
kind.  Oitinfc  Montgomery  ie,  R.  Co. 
V.  Walton,  14  Ala.  207.  But  the  cases 
are  nameroas  in  which  the  arm  <tt 
this  ooort  has  bean  snccessfuUy  in- 
voked to  enjoin  trespasses  which,  if 
unrestrained,  woold  probably  result 
In  irreparable  mischief,  or  where  such 
mischief  might  be  comjdetely  effected 
before  a  trial  at  law  could  be  had  as  to 
the  controverted  right."  Port  of  Mo- 
bile «,  Louisville  Ac  B.  Co.,  84  Ala. 
U6, 123;  1. 0.  6  Am.  St.  Bep.  342, 3fiO, 
opinion  hy  Somerville,  J.  In  the  ex- 
ercise of  this  jurisdiction,  it  has  been 
held  that,  though  the  coort  will  not 
ntstraia  an  action  of  treepasa  by  a 
party  throngh  whose  estate  a  canal  is 
being  cut,  for  deviating  from  the  line 
prescribed  by  the  company's  act  of 
Parliament,  because  the  land-owner 
has  laid  by  aad  rested  on  his  legal 
rights,  yet  if  he  files  a  bill  to  reetrain 
the  company  from  deviating,  and  then 
moves  to  cooimit  them,  the  court  will 
not  do  so  without  a  Irtol  5y  a  jury  in 
a  disputed  case,  and  directing  an  is- 
sue at  law.  Agar  «.  Begent's  Canal 
Co.,  Coop.  Oae.  77. 

*  Unsjigst's  Appeal,  66  Pa.  St.  li& 
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ties  of  legal  procedure,  by  the  unrestrained  right  of  appeal, 
and  by  the  crowded  condition  of  the  dockets  of  the  appellate 
courts.  It  has  also  become  the  fashion  for  railroad  corpora- 
tions, desiring  to  extend  their  lines,  to  create  and  own  dummy 
or  caUpaw  corporatiotu  for  the  purpose  of  building  such  roads, 
which,  when  built,  are  leased  to  the  former  corporation  for 
long  terms  of  years.  The  dummy  or  catspaw  corporation  is 
literally  created  and  owned  by  tbe  dominant  corporation,  and 
exists  only  through  the  period  of  the  building  of  the  road,  for 
the  purpose  of  building  it,  and  then  passes  out  of  existence 
and  becomes  insolvent.  Of  what  value  is  the  remedy  afforded 
by  an  action  at  law  for  damages  against  such  a  corporation, 
which  the  dominant  corporation  can  always  stave  off  until  the 
servient  corporation  passes  out  of  existence?  Not  only  should 
the  catspaw  corporation  he  restrained  from  taking  possession 
of  land  until  the  damages  shall  have  been  assessed  and  paid, 
but  the  dominant  corporation  should  be  held  responsible  for 
any  wrongs  done  to  land-owners  or  others  by  the  catspaw  oor- 
poration,  which  are  not  included  in  such  assessments.  This 
just  view  was  taken  by  the  Supreme  Court  of  Illinois;*  but  the 
Supreme  Court  of  Eanaas,  in  an  untenable  decision,  took  the 
opposite  view.'  The  true  theory  which  underlies  the  right  to 
an  injunction  in  such  cases  is  that  which  we  shall  next  pro- 
ceed to  discuss,  —  that  a  court  of  equity  will  grant  an  injunc- 
tion to  restrain  a  corporation  from  the  commission  of  ultra 
viret  acts  injurious  either  to  public  or  private  right 

g  7774.  Enjoiningr  the  TTltrs  Tires  Acts  of  Corporatloiu» 
Injarlons  to  Public  Biirlit.  — An  information,  in  equity  may 
be  hroaght  by  the  Attorney-General  on  behalf  of  the  public,  to 
restrain  a  corporation  from  the  doing  of  ui(ra  vires  acts  injuri- 
ous to  public  right.  An  examinatiou  of  tbe  cases  supporting 
this  jurisdiction  will  eIiow  that  the  jurisdiction  is  exercised 

■  Kankakee  B.  Oo.  v.  Horon,  131  Caa.  305.    See  a  Huggestive  paper  on 

ni,  288(  f .  c  41  Am.  A  Eag.  B.  Cu.  this   subject   read    by    Hon.   J.  H. 

IS.  Avery  before  the  Texas  Bar  AsBocia- 

.  *  AtcUson  Ac  R.  Co.  v.  Davis,  31  tion,  and  repablished  in  27  Am.  Lav 

Kan,  64S;  f.  e,  26  Am.  &  Eng.  B.  Bev.  861. 
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Bometimes  on  the  groaad  ol  nuiaanee,  sometimes  od  the  ground 
of  inut,  and  in  particnlar  cases  perhaps  on  hoth  grounds.* 
Proceeding  on  the  ground  of  tr%at,  such  informations  lie  in 
the  case  of  trusts  for  charitable  purposes,  where  the  beneficiaries 
are  so  numerous  and  indefinite  that  a  breach  of  the  trust  can> 
not  be  effectivelj  redressed  except  by  suit  in  behalf  of  the 
public*  Proceeding  on  the  ground  of  nuisance,  such  infor- 
mations lie  to  restrain  public  nuisances  which  aSect  or  en< 
danger  the  public  safety  or  convenience,  and  which  require 
immediate  judicial  interposition,  such  as  obatruetione  of  high- 
leayt  or  of  navigable  waters.*  Upon  this  principle,  injunctions 
are  granted  to  restrain  railway  companies  from  unlawfully  in- 
terfering with  the  public  highway;  *  to  restrain  street  railway 


'  AttoraeT-Gflnerftlv.QreatNorth- 
«ni  B.  Co.,  1  Drew.  &  &tn.  IH ;  Attor- 
D^-0«iierftl  *,  Hid-Kent  Ac  B.  Oo„ 
L.  B.  8  Ch.  App.  100;  Attornej-Ofla- 
eiml  v.  Great  Northern  B.  Ck>.,  4  De 
Gex  &  Bm.  76;  Attorney-General  v. 
Liverpool,  1  Uylne  A  Cr.  171;  Attor- 
Dey-Gener&l «.  Litchfield,  18  Bim.  647 ; 
Attomey-Oeneral  e.  Norwich,  2  Mylne 
&  Or.  406;  Attorney-General  v.  Chi- 
cmgo  Ac.  B.  Oo,,  86  Wia.  426;  Aack- 
luid  V.  Weetminster  Local  Board,  L. 
B.  7  Ob.  App.  697;  Frewln  v.  Lewis, 
IHylne  &  Cr.  249,  254;  SUte  «.  Sa- 
fins County  Court,  61  Mo,  860;  «.  e. 
11  Am.  Bep,  464i  People  v.  Third 
Avenae  B.  Oo.,  46  Barb.  <N.  T.)  63; 
Attorney-General «.  Aapinall,  2  Hylue 
A  Or.  618 ;  AtUmey-Generml  «.  Poole, 
4  Hylne  ft  Or.  17;  Attorney-General 
■.  Dublin,  1  Bligh  (k.  k.),  812;  Stock- 
port District  Water  Worka  v.  Man- 
cheater,  9  Jur.  cv.  ■.)  266;  Attorney- 
General  «.  OonuniesionerB,  L.  B.  10 
Eq.  162 ;  People  •.  Lowber,  7  Abb.  Pr. 
CN.  T.)  168;  People  v.  New  York,  10 
Abb.  Pr.  (N.  Y.)  144;  People  ».  New 
YoA,  S2  Barb.  (N.  Y.)  102;  Back 
Moontain  Goal  Oo.  «.  Lehigh  Coal  A 
NaT.  Co.,  60  Pa.  Bt.  91, 100;  i.  c.  SB 
Am.  Dec.  634  (doctrine  Tecopiized), 


■  Parker  v.  May,  6  Ouah.  (Maaa.) 
836;  Jackson  «.  Phillipt,  14  AUen 
(Moas.),  639,  679;  Attorney-General 
V.  Garrison,  101  Mass.  228.  Bee  G«n. 
Btats.  Mass.  1860,  ch.  14,  i  20;  Pnb. 
Btat.  Mass.  1882,  ch.  17,  i  6. 

*  District  Attorney  «.  Lynn  Ac.  B. 
Co.,  16  Gray  (Mass.),  242;  Attor- 
ney-General •.  Cambridge,  16  Gray 
(Mass.),  247;  Attorney-General  «. 
Boston  Wharf  Co.,  12  Gray  (Msas.), 
663 ;  Bowe  v.  Granite  BtiAga  Co.,  21 
Pick.  (Mass.)  344.  Bat  it  has  been 
held  that  such  an  Information  cannot 
be  maintained  i^ainst  a  pHvalt  iradr 
tn0  eorporatitm,  where  the  acts  com- 
pl^ned  of  are  not  shown  to  have 
injured  or  endangered  any  of  the 
rights  of  the  pobUo,  or  o(  any  indi- 
vidual or  other  corporation,  and  where 
the  only  objection  to  them  is  that  they 
are  not  authorized  by  its  act  of  Incor- 
poration, and  are,  therefore,  against 
public  policy.  Attorney-General  *. 
Tud(»  Ice  Co.,  104  Mass.  239;  t.  e.  6 
Am.  Bep.  227. 

'  Attorney-General  V.  Great  Korth- 
ern  B.  Co.,  4  De  Gex  A  Bm.  76 ;  Davis 
V.  New  York,  2  Duer  (N.  Y.),  663. 
Bach  injucHone  are  also  sometimes 
granted  on  the  ground  that  the  threat- 
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companies  from  making  unaathorized  eztensioQs  of  their  lines, 
the  same  being  a  public  nuisance;*  to  restrain  munieipal  eor- 
porottona  from  making  anlawful  issues  of  their  bonds;*  to 
lestraia  pvhUe  eorporationa  from  misapplyiug  their  funds  in 
other  particulars;*  to  restrain  railroad  companies  from  exact- 
ing iUegal  tolls;*  to  prevent  a  newly-organized  corporation 
from  commencing  business  until  it  baa  paid  the  Itcenee  tax 
due  the  State;*  to  restrain  a  railway  company  from  carrying 
on  the  business  of  eoal  merchants;*  to  restrain  acts  of  inferior 
courts  or  boards,  on  the  ground  of  jpublie  nuisance/  But  an 
information  does  not  lie,  at  the  suit  of  the  Attoruey-Gteneral, 
to  restrain  the  ultra  viret  acts  of  a  corporation,  where  the  pvb- 
Uc  rights  are  not  injuriously  affected  thereby,* 


ened  nolawfol  appropriation  of  the 
highway  will  interfere  with  tbe  ease- 
ment therein  o(  abutting  owners ; 
Ward  *.  Ohio  River  R.  Co.,  35  W.  Va- 
461 ;  I.  e.  14  B.  E.  Rep.  142. 

>  People  V.  Third  Ave,  R.  Co.,  45 
Barb.  (N.  Y.)  63. 

■  State  V.  Saline  County  Oonrt,  51 
Mo.  3S0;  :  e.  II  Am.  Rep.  4&4;  State 
«.  Callaway  County  Court,  61  Mo.  395. 

*  Attorney-General  v.  Liverpool,  1 
Hylne  &  Cr.  171,  210  (overmling 
Fechel  e.  Fowler,  1  Anet.  649) ;  Attor- 
ney-General V.  Litchfield,'8  Bim.647; 
AttorneyGenenl  v.  N<a^cfa ,  2  Mylne 
4  Cr.  406. 

*  Attorney-General  «.  Chicmo  Ac 
B.  Co.,  35  Wis.  42G,  623,  524. 

'  Standard  UnderKronnd  Cable  Co. 
T.  Attomey-OanenU,  46  N.  J.  Eq.  270 ; 
1.  e.  19  Am.  St.  Rep.  394 ;  13  K.  J.  Law 
Jour.  113 ;  29  Am.  &  Eng.  Corp.  Cu. 
5S9;19Atl.  Bep.733. 

*  Attomey-Generalv.GreatNortb- 
ern  R.  Co.,  1  Drew.  &  Sm.  164, 161. 

'  Attorney-General  v.  Forbes,  3 
Myhie  4  Or.  133,  133;  Prewin  v. 
Lewis,  4  Mylne  &  Cr.  249 ;  i.  o.  9  Sim. 
«6, 69.  Bee  aim  W^gin  v.  Hew  ToA, 
9  Paige  (N.  T.},  16,  SO,  21 ;  HiU  «. 
Reftrdon,  2  Sim.  4  Bto.  431,  439,  note 
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1,  Also,  at  the  suit  of  jnivaie  periont, 
to  reetrain  rtuiiancM  by  qa<uiiniblie 
eoTporationt.  Box  c.  Allen,  I  Dick. 
49;  Kerrieon  p.  Bparrow,  Coop.  Cae. 
305;  Curtia  r.  Cropley,  3  Jur.  171. 
That  equity  mil  not  try  the  qvestion  of 
nuitance  or  no  nuitanee,  Bee  Semple 
V.  London  &c.  R.  Co.,  1  Railw.  Gas. 
(Eng.)  120,  133. 

*  Attorney-General  «.  Tndor  lee 
Co.,  104  Hasa.  239;  i.  e.  6  Am.  Rep. 
227.  The  gronnda  on  which  thia 
jurisdiction  rests  were  explained  at 
length  by  Lord  Gottenham  in  Pre  win 
•.Lewla,4Myl.  &Or.249,2&4.  Thi« 
jnriadiction  was  exercised  to  restrain 
a  Local  board  of  works  from  interfer- 
ing with  the  erection  of  cerbun  build- 
ings which  the  plaintiS  proposed  to 
ereet,  in  AncUand  v.  Westminster 
Local  Board,  L,  E.  7  Oh.  697.  The 
principles  <»  which  mandatory  «n- 
jtmctiont  are  granted  in  E^ngland  on 
information  of  the  Attorney-General, 
at  the  relation  of  private  partiea,  to 
restrain  corporations  from  acting  in 
excess  of  their  powers,  so  as  to  com- 
mit injuries  npon  the  relator,  were 
explained  by  Lord  Oaims,  L.  J.,  in 
Attomey-Oeneral  v.  Hid- Kent  Ac.  R. 
Co..  L.  B.  8  Oh.  100,  103;  and  by 
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DTTUHcnoNS  IK  SUCH  ACTIONS.     [6  Thomp.  Corp.  §  7775. 

S  TTTSi  Bach  Jurisdiction   Supported  npon    the    Oround 

of  Tnwt.  —  We  have  already  had  occasion  to  note  the  prin- 
ciple that  injunctions  will  lie  at  the  suit  of  minority  stock- 
holders to  restrain  the  directors  or  trustees  of  corporations 
from  making  applications  of  the  corporate  funds  which  are 
not  authorized  by  the  charter,  governing  statute,  articles  of 
association,  or  other  constating  instrument;  and  that  this 
jurisdiction  refers  itself  to  the  well-known  power  of  a  court  of 
equity  of  superintending  the  execution  of  trusts.*  An  analo- 
gous doctrine  supports,  on  the  ground  of  trust,  the  jurisdic- 
tion of  conrta  of  chancery  on  informations  brought  by  the 
Attorney-Gieneral  on  behalf  of  the  public  to  restrain  uZfra  viret 
acta  of  corporations  injurious  to  public  right.  Tbae,  it  haa 
been  reasoned  in  the  English  Court  of  Chancery  that  when  it 
is  ascertained  that  a  borough  fund  of  a  corporation  is  a  trutt 
fund*  then,  since  the  Court  of  Chancery  has  jurisdiction  to 


acta  complained  of,  where  the  Injiuy 
Sowing  from  those  &cta — ezucting  il- 
legal tolls — waa  an  inference  or  pr^ 
sumption  of  law.  Ibid.b52.  Nor,  on 
an  application  hj  the  Attomey-Oen- 
era!  of  New  York  for  an  injunction 
at;ainet  a  corporation  to  restrain  a 
violation  of  law,  is  it  neceesary  to 
show  Bpedficallf  that  the  commiNion 
of  the  act  woald  produce  injur]'  to  the 
relator  under  section  219  of  the  Code : 
People  V.  Metropolitan  Bank,  7  How. 
Fr.  (N.  Y.)  144.  That  an  action  ie 
not  maintainable  by  a  stockholder  to 
preve&t,  bj  an  Injunction  and  re- 
ceiver, the  oBorpation  of  corporate 
powers,  but  most  be  brought  by  tlitt 
Attomey-Oeneral , — see  People  v.  Erie 
B.0o.,S8How.Pr.(N.Y.)129.  That 
injunctions  are  void  and  need  not  be 
obeyed,  nnless  the  otatntory  noHee  has 
been  given,  —  see  New  York  v.  Storin, 
66  N.  T.  Bnper.  163 ;  «. e. 2N.  Y. Sapp. 
346;  16 N.  Y.  BL  Rep.  883. 

>  Ante,  i  4618,  tl  teq. 

*  Aa  was  held  in  Attomey-0«neral 
«.  Aspinall,  2  Mylne  &  Cr.  613,  618. 
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Solt,  Lb  J.,  in  the  same  case;  Ibid. 
104.  Other  English  coaea  where  this 
jurisdiction  haa  been  exercised  are: 
Attorney-General  v  Brown,  S  Swanst. 
B6;  Attomey-Qeneral  v  Great  North- 
ern B.  Co.,  1  Drew.  &  Sm.  164, 161. 
The  grounda  of  extending  thia  juris- 
diction to  caaee  of  public  injuries  are 
learnedly  and  cogently  set  forth  in  the 
ojnnion  of  Hr.  Chief  Justice  Ryan,  in 
that  celebrated  collection  of  oasei  in 
Wisconain,  known  aa  the  '*  Granger 
Cases";  Attorney-General  v.  Chicago 
Ac.R.Oo..S6^iB.42e,632,633.  The 
learned  Cbief  Jnatice  pointed  out  that 
the  grounds  of  jurisdiction  were  m»M 
the  leaa  clear  becsnaa  it  has  the  effect 
to  turn  the  writ  of  injunction  into  a 
quait-prtTogaHM  writ.  Ibid.  550.  In 
the  aame  decision  the  objection  that 
this  extension  ol  the  Jorisdiction  op- 
erated to  impur  the  right  of  trial  by 
foTf  waa  also  forcibly  met  and  shown 
to  be  untenable :  Ibid.  660, 661.  Nor 
waa  it  an  objection  to  such  an  infor- 
mation that  it  fsiled  to  aver  any  ip»- 
e^  ityvry  to  the  plaintiff  from  the 
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ireveot  breaches  of  trust,  it  will  follow  that  it  has  jurlsdictioD 
o  restraiu  a  misapplication  by  the  corporate  authorities  of 
luch  a  fund,  although  the  same  may  have  beea  raised  by  a 
'ate  or  tax.'  In  one  case  Lord  Eldon  supported  the  jurisdic- 
ion  of  the  Court  of  Chancery  to  restrain  the  ultra  viret  acts 
if  the  commissioners  for  paving,  lighting  and  cleansing  an 
acorporated  town,  on  the  ground  that  the  fund  which  bad 
)een  placed  by  the  act  of  Parliament  at  their  disposal  for  a 
lertaio  purpose  presented  the  case  of  a  gift  or  grant  for  char- 
table  uaea,  within  the  terms  of  the  statute  of  Elizabeth.*  But, 
iltbough  the  jurisdiction  in  England  to  control,  in  this  man< 
ler,  tlie  trustees  of  parishes  and  other  public  and  {fua«i-pubUc 
corporations,  appears  to  be  well  settled,*  and  although  the 
urisdiction  might  not  be  rested  upon  that  statute  in  America, 
)ut  would  be  generally  rested  on  the  broad  ground  of  the 
)ower  of  a  court  of  equity  to  deal  with  trusts,  the  existence  of 
he  jurisdiction  is  equally  beneficial  and  scarcely  less  doubtful. 

§  7776.  Ii^nnctlODs  to  Aestraln  InTasions  of  Corporate 
^'ranchiaes. — Injunctions  will  be  granted  to  restrain  the  inva- 
ion  of  franchises  granted  to  corporations  where  the  corpora- 
ion  would  be  without  an  adequate  remedy  at  law  in  the  eenae 
ilready  considered,* — as,  for  instance,  to  protect  a  turnpike 
ompany  in  its  exclusive  privilege  of  erecting  toll  gates  and 
eceiving  tolls  upon  a  common  highway;'  or  to  protect  the 
[rantee  of  an  exclusive  right  to  the  navigation  of  a  river,  to 
rhom  the  right  had  been  granted  in  consideration  of  improv- 
ng  the  navigation  and  putting  a  boat  thereon  within  a  stated 
leriod  of  time.*  Speaking  with  reference  to  this  subject  it 
las  been  said  by  Chancellor  Kent:  "The  equity  jurisdiction 

>  Attorney -General    «.    Poole,    4  *  Oabom  v.  Bank  of  TTnited  States, 

lylne  A  Cr.  17.  9  Wheat.  (U.  8.)  738. 

■  Stat.  43  Elii.,ch.  4;  Attorney-  *  Oroton  Turnpike  Oo,  v.  Byder,  1 
ieneral  v.  Brona,  I  Swanat.  265, 30S.  Jobna.  Cb.  611 ;  anU,  ^  5304,  5404. 

■  Attorney-General  v.  PearBon,  2  *'Moor  «.  Veasie,  31  Me.  360.  See 
/oll.SSl.  Compare  Attorney-General  aleo  Bueh  «.  Weetero,  Finch's  Free. 
.  Compton,  I  Young  &  Coll.  417 ;  At-  in  Chan.  630 ;  Whitechurcb  v.  Hide, 
omeyGeneral  e.  CuUum,  I  Yonug  &  2  Atk.  S91;  Livingston  a.  Van  Ingen, 
)olU  411.  t)  Johns.  (N.  Y.)  507. 
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in  such  a  case  is  extremely  benign  and  salutary.  Without  it 
the  party  would  be  exposed  to  constant  and  ruinous  litigation, 
aa  well  as  to  have  hia  right  excessively  impaired  by  frauds  and 
evasion."  *  Upon  the  same  subject  the  Supreme  Court  of  Ala- 
bama have  also  said:  "The  jurisdiction  of  a  court  of  equity  to 
protect  a  franchise  of  this  kind  [the  right  of  a  railway  com- 
pany to  load  and  unload  in  the  public  streets  of  a  city]  from 
unlawful  invasion  or  disturbance,  is  clearly  settled,  and  has 
been  often  recognized  by  this  court  as  benign  and  salutary. 
The  value  of  such  a  right,  or  the  cost  of  its  unlawful  disturb- 
ance, cannot  be  reduced  to  a  pecuniary  measure.  When  the 
purpose  is  its  utter  destruction,  the  duty  to  protect  becomes 
correspondingly  more  urgent  and  imperative.  The  ground  of 
its  exercise  is  usually  the  prevention  of  irreparable  injv/ry,  or 
such  as  cannot  be  adequately  estimated  in  damages  at  law;  at 
other  times,  the  avoidance  ol  a  mvitiplicity  of  tuita,  and  again 
the  abatement  of  annoyance  in  the  nature  of  a  legal  nuisance. 
Another  controlling  reason  for  interference  by  equity  in  such 
cases  is,  that  the  public  at  large  have  an  interest  in  the  pro- 
tection of  such  a  privilege,  as  well  as  the  parties  particularly 
interested."  *  But  this  jurisdiction  will  not  be  exercised  where 
the  direct  purpose  of  the  injunction  is  to  restrain  the  so-called 
legislative  acts  of  a  municipal  corporation,  — that  is,  to  restrain 
the  passage  of  an  ordinance,  which,  if  carried  out,  will  operate 
as  an  invasion  of  a  franchise  previously  granted  to  a  private 
corporation.  Thus,  an  injunction  will  not  be  granted,  at  the 
suit  of  a  gas  company,  to  restrain  the  council  of  a  city  from 
passing  an  ordinance  allowing  other  gas  companies  to  lay 
pipes  in  its  streets,  because  the  city  has  already  granted  an 
exclusive  privilege  to  complainant  gas  company  to  lay  and 
maintain  pipes  in  its  streets.*  While  so  holding,  the  court, 
speaking  through  Mr.  Justice  McCiellan,  say:  "If  an  individ- 
ual or  private  corporation  had  granted  a  franchise  like  that 

■  Croton  Tornpike  Co.  v.  Byder,  1      Society,  16  Abb.  Pr.  (n.  s.)  (N.  T.) 
Johns.  Ch.  (N.  Y.)  611,  816.  M. 

*  Mobile  v>  Loniflville  &c.  S.  Go.,  *  Monlgoniery    Gaslight     Go.    e. 

84  AJa.  116, 123;  t.  e.  6  Am.  Bt.  Rep.  Montgomery,  87  Ala.  245,  267;  i.  e. 
342,349;  citiiigBtftge  Co. t>.  American      fiSouth.  Bep.  118;  4LR.  A.  616. 
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involved  here,  and  was  about  to  repudiate  the  grant  and  make 
other  contracts  with  respect  to  its  subject-matter,  which  would 
cast  a  cloud  on  the  title  held  under  the  first  grant;  or,  if  in 
this  case,  the  city  had  already  passed  an  ordinance  granting 
the  privilege  to  private  parties,  who  were  threatening  to  exer- 
cise it  to  the  injury  of  the  original  grantee; — in  either  of 
these  cases  unquestionably  a  court  of  equity  would  enjoin  the 
threatened  action."  ^ 


Bfcii 


I  ,E 


I! 


§  7777.  When  not  ITeccMarj  to  BstabliBli  the  Franchise 
in  a  Trial  at  Law.  —  Where  the  grant  of  a  franchise  is  dis* 
puted  and  the  right  to  its  exercise  doubtful,  then  the  rule  of 
equity  procedure  is  that  the  party  claiming  an  injunction  for 
its  protection  must  first  establish  his  right  in  a  trial  at  law. 
But  where  the  plaintiff  shows  a  clear  and  undisputed  right 
granted  by  statute,  and  shows  that  he  is  in  the  possession  and 
exercise  of  the  right  at  the  commencement  of  the  action,  he 
may  claim  an  injunction  without  going  to  the  idle  expense 
and  delay  of  establishing  bis  right  at  law.'  Speaking  with 
reference  to  this  question,  the  Supreme  Court  of  Alabama 
have  said:  "The  party  aggrieved  is  not  required  to  establish 
his  right  at  law  before  he  is  permitted  to  invoke  the  aid  of 
equity,  if  such  right  is  clear  and  free  from  doubt.  The  ver- 
dict of  a  jury  is  only  necessary  where  the  right  claimed  is 
doubtful.  The  right  is  here  determined  by  a  municipal  ordi- 
nance in  the  nature  of  both  a  grant  and  contract  which  is  in 
writing.  Its  construction  is  for  the  court,  and  not  for  the 
jury,"'  Speaking  with  reference  to  the  same  question,  the 
Supreme  Judicial  Court  of  Maine  have  also  said:  "  If  the  com- 
plainant  relies  on  a  private  grant  and  there  is  a  denial  of  the 
right  claimed,  he  must  first  establish  his  claim  at  law.  But 
in  those  cases  where  there  has  been  a  long  continued  and 


'  Uontgoiuerf  Gaalight  Oo.  v.  Mont- 
gomery,87AJit.  245,257;  i.e,6Soutli 
Bep.  113;  4  L.  B.  A,  eiS;  dting  Bii^ 
mingluun  &c  B.  Co,  e,  Birmingbam 
8treetB.Oo,,79AIs.466;  t.e.HSAia. 
Rep,  ei6 ;  2  High  loj.,  §  902,  «t  ug. 
6180 


'  Groton  Turapika  Oo.  ».  Byder,  1 
JohM.  Ch.  (N.  y.)  611. 

■  Mobile  r.  Ixiuiiville  Ac.  B.  Co., 
84  Ala.  116;  t.e.6  Am.  St.  Bep.  342, 
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§  7779,  To  Enjoin  State  Ballroad  Oommlssiouen  from 
Enforcinsr  UnreaBonable  Bates.  —  la  the  leading  Federal  case 
on  this  subject,  in  which  the  doctrine  of  preceding  cases  may 
be  said  to  have  culminated  after  gome  modifications  of  opin- 
ion, and  in  which  the  court  was  at  last  fortunately  unanimous, 
it  was  held  that  a  citizen  of  another  State,  who  feels  himself 
aggrieved  and  injured  by  the  rates  prescribed  by  a  State  rail- 
way commission,  may  seek  his  remedy  in  equity  against  such 
commissioners  in  the  Circuit  Court  of  the  United  States  within 
the  State  of  such  commission,  and  may  have  an  injunction 
against  the  enforcement  of  such  rates  as  are  found  to  be  un- 
reasonable and  unjust  in  the  sense  of  being  confiscatory,  — 
that  is,  in  the  sense  of  depriving  the  railroad  company  of  the 
means  to  pay  its  fixed  charges,  and  to  pay  to  its  stockholders 
a  reasonable  remuneration  for  thetr  investments.' 


f 

i 

f' 
i 

g  7780.  Whether  a  BUI  for  an  Injnnctioii  affalnst  Ballway 
CommiBBioners  is  a  Salt  i^alnst  the  State. — The  Federal  doc- 
trine is  that  a  hill  in  equity,  in  a  court  of  the  United  States, 
by  a  citizen  of  another  State,  to  enjoin  the  railway  commis- 
sioners of  the  State  in  which  the  suit  is  brought,  from  the 
enforcement  of  unreasonable  rates  of  charges  against  the  rail- 
road company,  is  not  a  suit  against  the  State,  within  the  con- 
stitutional rule  which  excludes  Federal  jurisdiction  in  such 
cases.'    It  has  been  reasoned  by  the  Supreme  Court  of  Florida, 


particnlftr  case  which  wu  awarded 
by  the  coort  below  and  set  aaide  on 
Rpp«al,  prohibited  the  railroad  com- 
misaionera  from  "  promulgating  aa 
binding  upon  the  complainant  the 
rates  for  transportation  of  freight 
and  passengers  heretofore  prescribed 
by  the  defendants  for  the  complain- 
ant, or  other  rates  substantially  the 
BameaBsaidrntes,  and  from  procnring 
or  permitting  the  institution  of  any 
suits  against  the  complainant  for  any 
alleged  charges  b;  the  complainant 
in  ezceBD  of  the  said  rates  heretofore 
fixed,  or  in  excess  of  any  other  ratei 
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wfaicb  may  be  fixed  by  the  defend- 
ants for  the  complainant  Bnbetan- 
tially  the  same  as  the  s^  rates." 
McWhorter  v,  Fensacola  Ac.  B.  Co., 

'  Be^anv, Farmers' Loan&Trust 
Co.,  154  U.  8.  S62.  Bee  also  Beagan 
V.  Mercantile  Trust  Co.,  154  U.  S. 
413  and  418;  Reagan  v.  Fanners' 
Loan  &  Trust  Co.,  154  U.  8.  420. 

'  Eeagon  v.  Farmers'  J^oan  & 
Trust  Oo.,  154  V.  8.  362.  Bee  also 
Beagan  o.  Mercantile  Trust  Co.,  154 
U.  B.  413,  418;  Reagan  o.  Farmers' 
Loan  &  Trust  Co.,  154  U.  S.  420. 
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that  where  the  statate  provides  that  railroad  commissioners 
shall  make  and  fix  reasonable  and  just  rates  of  freight  and 
passenger  tariffs,  to  be  observed  by  all  railroad  companies 
doing  business  within  the  State,  and  shall,  as  soon  as  practi- 
cable, famish  each  company  with  a  schednle  of  such  charges, 
—  a  suit  to  enjoin  such  commissioners  from  enforcing  such 
charges,  on  the  ground  that  they  are  unreasonable  and  unjust, 
is  not,  in  itself,  a  suit  against  the  State;  but  the  court  further 
reasoned,  with  reference  to  the  case  before  them,  that  as  the 
Btatate  provides  a  penalty  for  the  violation  of  such  rates  as 
fixed,  and  directs  the  commissioners  to  sue  in  the  name  of 
the  State  to  recover  the  penalty,  if  the  bill  for  an  injunction 
also  prays  that  they  be  enjoined  from  instituting  such  suit,  it 
becomes,  in  effect,  an  action  against  the  State,  and  cannot  be 
maintained.* 

§  7781.  At  the  Salt  of  Private  Persons  to  Ckimpd  Corpo- 
rations to  Perform  their  Pablio  Duties. — In  the  absence  of 
a  fpecuti  injury  done  to  him,  or  of  a  special  right  of  action 
conferred  by  ttatute,  the  general  rule  is  that  a  private  person 
cannot  maintain  a  suit  in  equity,  the  purpose  of  which  is  to 
compel  a  corporation  to  perform  its  public  duties.  The  reason 
is  that  if  one  individual  may  interpose,  any  other  may,  and 

*  MoWhonar  v.  PensacoU  Ac.  B.  New  BunpBhin  v.  LonisiantL,    lOS 

Co.,  24  Fla.  417;  t.  e.  6  South.  Bep.  V.  S.  7S;  StaU  v.  Bnrke,  S3  1a.  An. 

129;  12Am.8t.Bep.  220;  2L.  B.  A.  49d;  Weaton  e.  Dane,  61  He.  461; 

604.    It  vaa  at  on«  time  held  in  the  Marahall  «.  Clark,  22  Tex.  23 ;  Hot»- 

Supreme  Oonrt  of  the  United  BUtea  ton  &c.  B.  Oo.  v.  Bandolpb,  24  Tex, 

that  the  Gonrt  wonld  look  only  to  the  SI7 ;  Printap  v.  Cherolcee  B.  Oo.,  46 

record  to  determine  whether  or  not  Ga.  365 ;  Eosner  «.  De  Yootig,  1  Tex. 

the  action  waa  an  action  agaimt  iht  764.    In  roond  terms,  the  rule  is  that 

State;  Oebom  •.  Bank  of  U.  S.,  9  aBOTereignBtatecannotbeauedwith- 

Wlieat.  (TT.  8.)  738;  Davia  «.  Gray,  out  its  own  conaent,  and  thea  only 

16  Wall.  (TJ.  8.)  2D3.    Bat  in  anbae-  in  the  mode    and  in  the    tribunal 

qnent  caaes  thecoort  dlacoTsred  that  pointed  out  bj  that  oonaent,  which 

this  test  was  too  narrow:  Loniaiana  muat  be    unequiTOcally  expressed; 

t.  Jnmel,  107  U.  B,  711 ;  Cunningham  and  that  what  cannot  be  done  di- 

*.  Hacon  Ac.  B.  Co.,  109  U.  B.  446;  rectly,  cannot  be  done  Indirectly  in 

H^cood  •.  Sontheni,    11?  U.  B.  62;  the  form  of  actioaa  againat  its  o6i- 

Be  Ayers,  123  U.  a  44S;   Virginia  cers:  Moore  v.  Tate,  87  Tenn.  725; 

Ooapon  Caeefl,  114  U.  8.  269.    See  *.  e.  10  Am.  St.  Bep.  712,  724,  note. 
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as  the  dficision  in  one  individual  caae  would  be  uo  bar  to  any 
other,  there  would  be  no  end  to  litigatloa  and  strife.^  Tlie 
doctrine  is  analogous  to  that  relating  to  bills  in  equity  by  pri> 
Tate  persons  for  injunctions  against  public  nuisances,  —  the 
rule  being  that  such  actions  cannot  be  maintained  unless  the 
complainant  shows  a particxUar  injury  to  himself  distinct  from 
that  which  he  suffers  in  common  with  the  rest  of  the  public* 
When,  therefore,  the  slaek-wat«r  TUtvigation  of  the  Lehigh  Coal 
&  Navigation  Company  maintained,  by  means  of  pumps,  locks, 
and  other  devices,  was  destroyed  by  a  flood,  it  was  held  that 
a  bill  in  equity  could  not  be  maintained  by  another  corpora- 
tion, to  enjoin  the  former  corporation /rom  neglecting  to  repair 
and  put  in  operation  their  navigation;  and  that  the  complain- 
ants had  no  right  to  a  decree  compensating  them  for  any 
damages  suffered  as  an  incident  to  the  non-repairing.* 


*  Back  Honntain  OoftI  Oo.  «.  Le- 
high Coal  &  Nav.  Oo.,  60  Pft.  St.  91, 
99;  «.  0.  88  Am.  Dec.  6M. 

'  Bigelow  B.  Hartford  Bridge  Co., 
14  Ooim.  666;  t.  c.  36  Am.  Doc  502. 

*  Bock  Mountain  Coal  Co.  «,  Le- 
high Coal  4  Nav.  Co..  50  Pa.  Bt.  91, 
99 ;  t.  e.  88  Aio.  Dec.  534.  On  anal- 
ogooB  gronndH,  a  mandamus  waa  de- 
nied 1^  Lord  Ellenborough,  in  the 
Court  of  King's  Bench,  to  a  brewerjr 
company,  to  aeieea  damages  against 
a  dock  company  for  polluting  the  vo- 
ters of  a  pnblic  navigable  riTer,  from 
which  the  btenery  company  had  been 
accustomed  to  draw  water  hy  pumps, 
wherewith  to  brew  their  beer.  Xxird 
Ellenborough  waa  of  opinion  that  a 
private  proprietor  cannot  have  such 
a  right  in  the  wat«ra  of  a  pablic  navi- 
pible  river  as  would  give  him  a  right 
to  compensation  for  the  deterioration 
of  the  same  by  a  company  proceeding 
under  an  act  at  Parliament.  The  in- 
jury, if  any,  was  to  all  the  king's  sub- 
jects, and  that  was  the  subject-matter 
of  indictment,  and  not  of  action. 
Otheiwiae,  every  perooa   who  liad 
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before  need  the  water  of  the  river 
might  equally  claim  compensation, 
for  which  ther«  was  no  pretense. 
And  hy  the  same  rale,  if  the  salubrity 
of  the  air  in  Bristol  were  impaired  in 
consequence  of  the  docks,  every  in- 
habitant of  the  place  might  as  well 
claim  compensation.  For  general  in- 
juries,  common  to  all  the  subjects, 
the  remedy  is  by  indictment;  and 
suppose  that  is  taken  away  by  the  act 
(which  was  admitted),  then  the  act 
has  taken  away  the  only  remedy 
which  the  law  would  have  given  for 
this  general  injury.  Bex  e.  Bristol 
Dock  Co.,  12  East,  429,  432.  Analo- 
gous decisions  denying  private  right 
of  action  for  the  redress  of  injuries 
common  to  the  whole  pnblic — many 
of  them  so  unjust  that  their  doctrines 
have  been  measurably  discarded  in 
modern  times, — are:  Roee  v.  Miles, 
4  Maule  A  S.  101 ;  Ivison  p.  Moor,  1 
Lord  Baym. 486;  Earle'sCaee,Carth. 
173;  Wilkes  v.  Eungerford  Market 
Co.,  2  Bing.  N.  C.  281;  Gresely  tt. 
Codling,  2  Bing.  263. 
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persons  from  gathering  in  crowds  at  the  plaintiffs  place  of 
huainesa  and  interfering  with  his  workmen;*  to  restrain  the 
continnation  of  a  so^alled  "boycot"  against  a  newspaper;* 
in  courts  of  the  United  States,  nnder  the  Act  of  Congress  of 
July  2,  1890,*  to  restrain  striking  railway  employ^  from 
interrupting  the  operations  of  inia-state  amanvrce;*  to  restrain 
railway  employ^,  while  continuing  in  their  employment, 
from  refusing  to  perform  their  duties,  when  such  refusal 
interferes  with  the  transmission  of  the  mails  and  with  the 
operations  of  commerce  between  the  States;'  to  restrain  the 
employes  of  the  receivers  of  a  railway,  appointed  by  a  court 
of  the  United  States,  from  entering  into  combinations  or  con- 
spiracies for  the  purpose  of  crippling  the  property  in  the  hands 
of  the  receivers,  and  embarrassing  the  operation  of  the  rail, 
roads  under  their  management,  either  by  disabling  the  engines, 
cars,  etc.,  or  by  interfering  with  their  possession;  or  by  actu> 
ally  obstructing  their  controt  and  management  of  the  prop- 
erty; or  by  using  force,  threats,  or  other  wrongful  methods 
against  the  receivers,  their  agents,  or  employes  remaining  in 
tbeir  service;  or  by  using  like  methods  to  cause  their  em- 
ployes to  quit  their  service;  or  by  preventing  or  deterring 
others  from  entering  their  service  in  the  place  of  those  leav- 
ing it;  but  not  to  enjoin  them  from  merely  quitting  the  serv- 
ice singly  or  in  a  body,  for  the  purpose  of  securing  better 
wages  or  better  terms  of  employment.*    The  Federal  doctrine 

>  Mnrdock  v.  Walker,  152  Fa.  St.  «M;  i.  e.  28  L.  R.  A.  15B;  Thomas  t>. 

606;  f.  c.  84  Am.  St.  Rep.  678;  Sheny  Gindnnali  &G.  R.  Co.,  62  Fed.  Rep. 

V.  Perkins,  147  Uasa.  212;  i.  c  9  Am.  803;  United  BUtea  v.  Debs,  63  Fed. 

St.  Rep.  6S9.  Bep.  436;  Rs  Charge  to  Grand  Jury, 

'  Barr  •.  EsBez  Tredw'  OotmcU,  62  Fed.  Eep.  828;  Be  Grand  Jury,  62 

(N.  J.  Eq.)  80  AU.  Rep.  881.  Fed.  Bep.  834;  R«  Grand  Jury,  62 

*  26  n.  8.  BtaL  209,  Fed.  Rep,  B40;  United  States  v.  Caa- 

*  United  States  v.  Elliott,  62  Fed.  eidj',  67  Fed.  Rep.  698.  Compare 
Rep.  801;  and  64  Fed.  Bep.  27;  United  Stat«s  v.  Fatteraon,  55  Fed. 
United  States  v.  Debs,  64  Fed.  Rep.  Bep.  60S,  where  this  nse  of  the  in- 
724;  t.  e.  27  Chicago  Leg.  News,  139,  juncljon  ia  disapproved  by  Mr.  Cir- 
See  also  Re  Debs,  168  U.  S.  604 ;  To-  cult  Judge  Putnam. 

ledo  Ac.  R.  Co.  v.  PennajWania  Co.,  '  Southern    California  R.  Oo.  v. 

64  Fed.  Bep.  730,  746 ;  t.  e.  10  L.  B.  A.  Butherford,  62  Fed.  Bep.  796. 

SB7,  895;  United  BUtea  v.  Workmen's  *  Arthur  v.  Oakea,  63  Fed.  Bep. 

Amalgamated  Council,  64  Fed.  Rep.  310;  i.  c.  26L.  R.  A.  414;  modiiying 
CI  86 
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on  this  subject  may  be  Baid  to  have  culmiaated  in  a  deoision 
of  the  Supreme  Court  of  the  United  Statea,  which  must  re- 
main for  all  time  the  leading  Federal  case  on  this  Bubject,  ia 
which  the  court  unanimously  affirmed  the  proposition  that 
the  United  States  may,  by  a  bill  in  equity  in  its  own  courts^ 
restrain  the  striking  employes  of  railway  companies  from 
interfering  with  the  operations  of  interstate  commerce,  and 
with  the  transportation  of  the  United  States  mails,  and  may 
punish  them  for  contempt,  without  trial  by  jury,  for  disobey- 
ing such  restraining  orders.  The  court  proceeds  upon  the 
view  that  the  United  States  has  jurisdiction  over  every  foot  of 
soil  within  its  territory,  and  that  it  is  entitled  to  exert  its 
authority  directly  upon  each  citizen,  —  a  principle  unques- 
tionably sound  and  of  the  very  greatest  importance.  The 
jurisdiction  to  grant  an  injunction  in  such  cases  is  upheld 
upon  the  settled  doctrine  of  the  English  Court  of  Chancery, 
that  an  injunction  would  be  granted  at  the  suit  of  the  Attor- 
ney-General to  restrain  purprestures  of  public  highways  and 
navigations.  The  opinion  of  the  court,  delivered  by  Mr.  Jus- 
tice Brewer,  is  a  very  learned  and  conclusive  presentation  of 
the  subject,  and  is,  throughout,  clear  and  strong.^ 

g  7783.  Otber  Decisions  lUustratlDflr  the  Use  of  Injunctions 
In  the  Case  of  Corporations. — Injunctions  have  been  granted  in 
England  to  restrain  the  prosecution  of  corporate  work,  at  the  suit  of 

t.  e.  ntb  fiom.  Fanneri'  Loan  Ac.  Oo.  M  Fed.  Rep.  B03.    The  opinion  ot 

•.  Northern  Pac.  E.  Co.,  W  Fed.  Eep.  Mr.  DisUlct  Judge  Philips  in  United 

803.  BUtei  «.  ElUott,  64  Fed.  Rep.  27,— a 

"  The  leading  Federal  ca»e,  so  far  case  growins  out  of  the  Debe  conspt- 

dedded,  relating  to  the  extent  of  the  racy,— i«  likewlae  learned,  clear,  and 

power  to  enjoin  striking  employft.ia  peranaaiTe.    Some  of  the  cues  above 

Arthar  v.  Oakes,  63  Fed.  Rep.  310;  referred  to  incidentally  decide  that 

».  «.  26  L.  R.  A.  4W,  decided  by  the  the  act  of  Oongresa  "  to  legalize  the 

tJnited  BUtOB  Court  of  Appeals,  in  incorporation    of     National    Tiadea 

m  «ry  learned  and  well-considered  Unions"  (24  U.S.  Stat.  667J,  does  not 

opinion  by  Mr.  Justice  Harlan    in  operate  to  reetrain  the  cxerciBe  of  the 

18U;  modifying  an  injunctive  order  jurisdiction  here  spoken  oti  Arthur 

prevlonriy   granted   by  Mr.  Oircait  v.  Oakea,  63  Fed.  Rep.  SIO;  ».  c.  25 

Jndge  Jenkins,  in  the  same  case,  re-  L.  B.  A.  414;  Farmere'  Loan  Ac  Oo. 

ported  nndei  the  name  of  Farmers'  •.  Northern  Pac  R.  Co.,  60  Fed.  Rep. 

ILioan  &c  Co.  tr.  Northern  Pac  R.  Co.,  803. 
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shareholders,  on  the  groaud  thai  the  corporation  has  not  tuJicierU 
funds  to  complete  the  work,  and  that  the  undertaking  is  likely  to 
prove  abortive;  *  to  rettrain  breaches  of  trust  on  the  part  ol  a  tmstee 
at  the  suit  of  a  private  corporation; '  to  enjoin  a  disproportionaU 
issue  of  shares  upon  a  reorganixation  aftei  a  foreclosure;*  to  enjoio 
the  infringement  of  a  patented  invention,  the  managing  officers  of  the 
corporation  being  joined  as  defendants,  in  order  that  eonttmpt  pro* 
ceedingB  may  go  against  them;*  to  remove  the  nam«  of  the  plaintiff 
from  a  register  of  shareholders — that  is  "to  rectify  the  register";'  at 
the  suit  otjudgvient  creditors,  to  enjoin  the  corporation  and  its  manag- 
ing offioera  from  making  a  fraudulent  dispostiion  of  its  property,  or 
from  disposing  of  it  to  prefer  certain  creditors,  *  and  for  the  appoiot- 
ment  of  a  receiver — bat  not  at  the  soit  of  n  general  creditor;*  and  to 
enjoin  a^atwiufent  scheme,  by  which  the  assets  of  a  railroad  com- 
pany arc  turned  over  to  a  rival  company.* 

§  T784.  Oasea  wbere  8a«h  Injunctlooa  not  Granted.  —  An 

injunction  will  not  be  granted,  at  the  suit  of  a  tase-payer,  to  enjoin  a 
railroad  company  from  receiving  State  aid  without  complying  with 
the  conditions  under  which  euch  aid  has  been  granted,  since  this  is 
a  question  which  can  only  be  raised  by  the  public  authorities;*  nor 
to  restrain  the  prosecution  of  an  action  at  lav)  against  the  plaintiff 

*  Agar  V.  Begent'a  Cknal  Co.,  MS.,  Kent,  1  Colo.  S36.    Sea  aln  Qtargn- 

dted  by  Lord  Eldon  in  King's  L}^a  town  «.  Olau,  3  Colo.  230. 

D.  Pemberton,  1  Swanat.  243,  260;  '  Lincoln  Nat.  Bank  v.  Portland, 

t,  e.,  on  another  point.  Coop.  Cas.  77.  82  Me.  99;  t.  e,  7  Bail.  A  Corp.  L.  3. 

But  Lord  Eldon  refneed  to  ext«nd-  297;  19Atl.  Bep.  102. 

thia  principle  eo  as  to  reetrun  a  cor<  •  Iowa  Barb    Steel   Wira   Co.  «. 

poration  from  proeecnting  work  on  Boathern  Barbed-Wire  Oo.,  SO  Fed. 

its  own  land,  npon  the  BTonnd  that  Bep.  123,  opinion  bj  Thayer,  J. 

an  injury  would  ensue  to  the  com-  *  Bouth  «.  Webeter,  10  Beav.  661; 

pluiDuata  provided  Ihtji  thouIdeompUte  Taylor*.  Hughes,  2  Jonea  ALat.  24; 

the  work;  since  this  would  involve  the  Shortridge  «.  Bosanquet,  IS  Beav.  U. 

abanidityol  asking  the  court  to  inter-  Compare  Ballook  v.  Chapman,  S  Da 

fere  on  the  ground  that  tliey  had  not  Gex  &  Sm.  211 ;  anU,  i  1446. 

funds  to  complete  the  work,  when  no  *  Conaolidated  Tank-Line  Oo.  », 

injnrjr  could  accrue  to  the  complain-  Kanaae  City  Varnish  Oo.,43Fed.  Eep. 

ant  until  the  work  should  be  com-  204;  t.  e.  8  BaiLft  Corp.  L.  J.,  457. 

pleted.    King's  Lynn  e.  temberton,  '  Erie  B.  Co.  «.  Wilkeebane  Coal 

1  bwanst.  243,  291,  &e.  Co.,   9  Phila.  (Pa.)    262;    Mit, 

'  Aapen  t>.  Bucker,  10  Colo.  184;  *  «877. 

t.  c.  16  Pac.  Rep.  791.    Or  at  the  suit  *  I^i^on  a,  Braacb,  37  Fed.  Bep. 

•ol  a  public  corp<H«ti(Mi :  Denver  «.  449. 

*  Jones  e.  Uaxoa  dc.  B.  Co.,  39  Ga.  138. 
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florporatioD,  on  an;  other  ground  than  would  operate  to  restrain  it 
in  the  case  of  an  individaal;*  nor  to  deoide  between  rival  boards  of 
direetora  or  trusteet;'  dot  to  retlrain  directon  from  exercieing  the 
dntiee  of  their  officeB^  on  the  ground  that  they  have  been  improperly 
appointed;'  nor  to  remove  directors  from  their  offices;*  nor,  at  the 
soit  of  a  private  corporation,  to  restrain  "  legislative  action,"  on  the 
part  of  municipal  eorporationg,  such  aB  the  pasaing  of  a  void  ordi- 
nance; since  if  void  it  will  be  harmless  * 


*  Amertcaa  Water  Worka  v.  Ven- 
ner,  18  H.  Y.  Sapp.  379.  Nor  to  en- 
join a  municipal  corporaUon  from 
iaing  for  InfrsctionB  of  ordinancea 
before  a  jnatice  of  the  peace,  from 
whoae  dedaiou  an  appeal  lies:  Bev- 
roD  V.  Uunidpalitj  No.  One,  4  La. 
An.  n. 

■  Nolde'B  Appeal  (Pa.),  16  AU. 
Bep.  777  (not  off.  rep.) ;  anU,  H  764, 
76a. 

■  Hattenlej  v.  Bhelbnme,  10  Week. 
Bap.  asi.  Bee  also.  Imperial  Hydro- 
pathic Hotel  Co.  V.  EampBon,  23  Oh. 
Bit.  1.  It  ahonld  be  stated,  however, 
that  in  this  case  the  qneation  waa  de- 
cided upon  the  meriu,  which  neceft- 
nrilf  involved  the  aaanmption  of 
jntiadiction  in  the  coort.  Where  a 
tabuy  ia  attached  to  the  ofllce,  courta 
of  eqnity  will  not,  as  a  general  rule, 
enjoiu  the  payment  of  the  salary  to 
the  incombent  pending  a  ctHiteBt. 
Field  •.  C!om.,  82  Fa.  St.  478;  B« 
Bamahay,  18  Ad.  A  El.  (ir.  ■.]  173 ;  t.  e. 
8S  Eng.  G.  L.  173,  174;  Beg.  v.  Dar- 
lington Free  Grammar  School  6  Ad. 


6  El.  (H.  s.)  6S2.  Bo,  a  bill  hi  equity 
joaying  for  an  injmiction  will  not  lie 
to  determine  which  of  two  parties  ii 
entitled  to  the  office  of  echool  direc- 
tor. Oilroy'i  Appeal,  100  Pe.  St.  6. 
Neither  will  an  injunction  be  granted 
to  restrain  borotujh  offieert  from  enter- 
ing npon  their  official  dntiea  nnder 
the  appointment  of  a  town  cooncil 
allied  to  be  illegal,  thongh  they 
have  not  azerdsed  or  attempted  to 
exercise  the  dntiee  ol  such  offices. 
Updegr&S  e.  Orana,  47  Pa.  St.  lOS. 

*  Imperial  Hydropathic  Hotel  Co. 
«.  Hampeon,  23  Gh.  Div.  1;  ante, 

*  Sea  Moinea  Goa  Ck). «.  Dea  Moinea, 
44  Iowa,  505;  «.  c.  24  Am.  Bep.  768. 
That  the  general  doetaine  it  in  con- 
formity with  this  dedaioa,  aee  Dill. 
Man.  Ckirp.,  ^  1,  SIS;  2  High  InJ, 
f  1246;  Chicago  «.  Evans,  24  HI.  68} 
Smith  p.  HcOartby,  58  Pa.  St.  S69; 
Uontgomery  Oa^ight  Oo.  *.  Mont- 
gomery, 87  Ala.  245,  267 ;  I.  o.  6  South. 
Bep.  118;  4  L.  B.  A.  618. 
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CHAPTER  CLXXXVIII. 

ATTACHMENTS  AGAINST  CORPORATIONS.* 


Section 

7795.  Attaching  creditors  entitled  to 

preferance  in  diatribntion. 
7708.  Attachments  by  directore. 

7797.  What  property  attachable. 

7798.  Bond  for  attachment. 

7799.  Liability  to  attachment  of  cor- 

porations formed  by  the  con- 
current legislation  of  differ- 
ent Btatea. 


Section 

7790.  Corporatlona     are    "perBona" 

within  the  attachment  laws. 

7791.  OorporationB  not  attachable  in 

actions  against  shareholders. 

7792.  Qronnds  oC  attachment  against 

corporations, 

7793.  lien  of  attachments  against  cor- 

porations. 

7794.  Attachments  not  leviable  after 

appointment  of  i 


g  77B0.  Corporatlotksar«**Per90iu"witliintheAttaoliinent 

lAwg. —  Where  the  term  "persons"  is  used  in  a  statute,  cor- 
porations will  be  included  in  this  designation,  when  the  cir- 
cumstances in  which  they  are  placed  are  identical  with  those 
of  natural  persons  ezpressly  included  in  such  statutes,  unless 
the  language  of  the  statute  indicates  that  the  term  was  em- 
ployed in  a  more  limited  sense,  or  the  subject-matter  of  the 
act  points  to  this  conclusion.'  Upon  this  analogy,  the  view 
now  universally  adopted  is  that  corporations,  both  foreign  and 


*  TTnited  States  «.  Amedy,  11 
Wheat.  (U.  S.)  392;  United  States 
e.  State  Bank,  6  Pet.  (U.  8.}  29; 
Beaaton  o.  Farmers'  Bank,  12  Pet. 
(U.  S.)  102,  134;  Planters'  &a.  Bank 
0.  Andrews,  8 Port.  (Ala.)  404;  Balti- 
more ftc.  R.  Co. «.  Gatlabue,  12  Gratt. 
(Va.)  656;  i.  c.  65  Am.  Dec.  264; 
Bank  *.  Merchants'  Bank,  1  Rob. 
(Va.)  673;  Western  Union  Tel.  Co.  v. 
Richmond,  26  Oratt.  (Vs.)  1,20;  Peo- 


ple V.  TJtica  Ins, Oo,,  15  Johns.  (N.  Y.) 
358;  ».  c.  8  Am.  Dec  243;  Udntire 
«.  Preston,  10  111.  49;  t.c.48  Am.Dec 
321;  State  V.  Woram,  6  HiU  (N.  Y.}, 
33;  *.  e.  40  Am.  Dec.  378;  Ahem  v. 
National  Steamship  Co.,  8  Abb.  Pr. 
(s,  a.)  CN.  Y.)  288;  Gary  v.  Marston, 
66  Barb.  (N.  Y.)  27;  United  Butea 
Tel.  Co.  e.  Western  Union  Tel.  Co.. 
66  Barb.  (N.  Y.)  46;  ante,  {{  11,  7364, 
7366;  pott,  ^  7804,  8059. 
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domegtie,  &r«  "persons"  within  the  meaning  of  etatutes  giv- 
ing remedies  hj  attachment  and  garnishment.'  The  words 
"debtor"  and  "creditor"  employed  in  a  statute  giving  the  rem> 
edy  by  attachment  are  jufltly  held  to  have  been  intended  by 
the  legislatare  to  be  employed  in  their  largest  sense,  so  as  to 
include  all  persons,  individual  or  corporate,  capable  of  being 
debtors  or  creditors.*  Therefore,  a  statute  which  provides  for 
this  remedy  against  the  property  of  absent  debtors,  includes 
within  its  terms  foreign  corporations  when  debtors,  uiiless  they 
are  expressly  excepted  therefrom.* 

S  7791.  Corporatlosfl  not  Attacbable  in  Actlona  ayalnst 
Sbareholders. — The  remedy  by  attachment,  although  in  this 
country  statutory,  is  a  legal,  and  not  em  equitable  remedy;  and 
we  have  seen  that,  under  the  principles  of  the  common  law,  a 
corporation  is  a  distinct  person  from  that  of  each  of  its  stock- 
holders.* It  follows,  from  this  principle,  that  an  attachment 
cannot  be  levied  upon  the  property  of  the  corporation,  in  an 
action  against  a  shareholder;  for  the  shareholder  does  not 
possess  such  a  certain  and  distinct  individual  property  in  the 
tangible  property  of  the  corporation  as  to  make  hid  interest 
therein  attachable.  "  The  estate  and  rights  of  a  corporation 
belong  so  completely  to  the  body,  that  none  of  the  individuals 
who  compose  it  has  any  right  of  ownership  in  them,  nor  can 

'  Bra7  ••  Wallingford,  20  Oonn.  SeealsoBex  s.  Oardner,  1  Oovp.  79; 

416,  418 ;  Kdoz  v.  Protection  Ins.  Go. ,  t.  «.  2  Inst.  703. 
«  Conn.  430;  t.  e.  2S  Am.  Dec  S3;  ■  TTnion   Bank   «.  United  States 

Hinenl  Point  B.  Oo.  «.  Keep,  23  Bank,  4  Humph.  (Tenn.)  869;  South 

ItL»;  t.e.  74  Am. Dec.  124, 128;  Bal-  CaroUna  R.  Co.  v.  McDonald,  6  Ga. 

timore  Ac.  E.  Co.  «.  Gallahne,  12  531.    That  foreign  corporations  are 

GrBtt.(Va.)656;t.c.eGAm.Dec254;  liable  to  aOaehmtnt  in  Xouifinna,  see 

BosheL  «.  Com.  Ins.  Co.,  16  Serg.  &  Hartin  e.  Branch  Bank,  14  Ia.  415; 

B.  (Pa.)  178;  South  Carolina  B.  Co.  Hazard  e.  Agriciiltnral  Bank,  11  Bob. 

«.  McDonald,  5  Oa.  631.    Compare  (La.)    326.    See    also   Planters'   Ac. 

Borne  e.  Provincial  Ins.  Co.,  S5  Barb.  Bank  v.  Andrews,  8  Port.  (Ala.)  404. 
(S.  Y.)  626 ;  i.e.  13  Abb.  Pr.  (N.  Y.)  »  Bnshel  v.  Com.  Ins.  Co.,  15  Serg. 

42S.    Bo,  it  is  a  "  person"  within  the  &  B.  (Pa.)  173.    That  the  right  of  a 

meaning  of  statntee  relating  to  the  foreign  corporation  to  a  theriff'*  deed, 

aaseaament  and  collection   of   taxet.  conveying  land,  la  attachable,  —  see 

People  V.  TTtdca  Ins.  Co.,  16  Johns.  Wright  t>.  Doaglaae,  2  N.  Y.  373. 
CN.  Y.)  SB8.  382;  t.  e.  6  Am.  Deo.  243.  '  Jnf«,  4  1071,  «t  m?.;  4  4471,  «  wf. 
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dispose  of  an;  part  of  them." '  If,  therefore,  an  attachment  is 
sued  ont  in  a  proceeding  in  which  the  ttoekholders  are  made 
partiet,  bnt  the  corporation  not,  and  is  levied  upon  the  effects 
of  the  corporation,  no  lien  ia  acqcired  by  virtue  of  the  levy.' 

§  7793,  Oronnds  of  Attaehmeiit  agalmrt  Corporatloiis. — 

Such  being  the  principle  upon  which  corporations  are  snbject 
to  the  attachment  laws,  the  gronnds  of  attachment  gainst 
them  will  be  the  same  as  against  individuals,  unless  the  stat- 
ute governing  the  remedy  makes  a  distinction.  To  illnetrate, 
in  Arkansas  an  attachment  will  lie  against  a  corporation 
which  has  shipped  out  of  the  State  a  material  part  of  its  prop- 
erty without  leaving  enough  therein  to  pay  its  debts*  In 
Ohio,  according  to  a  decision  of  the  State  Circuit  Court,  the 
property  of  a  corporation  may  be  attacbed  on  the  ground  of 
intent  to  defraud  ereditort,  where  it  has  been  placed  in  the 
hands  of  a  receiver  appointed  by  an  order  which  is  void 
hecause  made  before  an  order  dissolving  the  corporation, — 
especially  after  motion  to  vacate  the  attachment  on  the  ground 
of  such  void  appointment.*  To  this  statement  there  are 
exceptiont,  in  tiie  case  of  national  banks,*  and  perhaps  in  the 
case  of  other  corporations  which  are  not  allowed  to  prefer  thew 
ereditort. 

§  779S.  Lien  of  Attactuneats  agrainst  Oorporattoiu.  —  Un- 
less there  is  a  statute,  such  as  the  late  Federal  bankruptcy 
act,  dissolving  attachments  levied  upon  the  property  of  corpo- 
rations within  a  prescribed  period  before  their  assets  pass 
into  the  hands  of  an  assignee,  receiver,  or  other  trustee  for 
the  purpose  of  a  general  distribntion  among  their  creditors, 
the  attaching  creditor  will  acquire,  by  virtue  of  his  levy,  the 
same  Hen  upon  the  assets  levied  upon,  and  with  it  the  same 
right  ofprefermce,  which  he  would  acquire  if  his  debtor  were 

■  mUIUMon  V.  Smoot,  7  Uftit.  *  Simon  «.  Sevier  Amo.,  64  Ark. 
(Lb.)  31;  *.e.lSAiii.DBo.4H;Ghing      68;  «.  e.  14  S.  W.  Bep.  1101. 

CXt.  Ooda  La.,  art.  11.  *  Baoon  t.  NorUiweBtem  Stove  Co., 

■  Ullard  V.  Porter,  2  Head  (Teim.).      6  Oblo  O.  0.  289. 

177.  *  Ante,  f  7274,  d  $tg. 
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■  natoral  person.  Nor  will  the  sabsequent  appointment  of  a 
nwitw,  or  other  official  liquidator,  direst  this  lien.*  Nor  does 
the  operation  of  the  doctrine  that  the  aaseto  of  a  corporation 
are  a  trust  fund  for  its  creditors  change  this  rule,  even  in  a 
ease  where,  at  the  time  when  the  creditor  sued  ont  his  attach- 
ment, he  knew  that  the  corporation  was  generally  insolvent.* 
This  is  more  especially  true  where  the  proceeding  for  a  gen- 
eral liquidation  takes  place  in  a  foreign  jwitdiction.* 

%  7794.  Attacbments  not  Leviable  after  Appointment  of 

BAcelver.  —  But  after  the  property  of  the  corporation  has 
passed  into  the  hands  of  a  domettic  receiver,  ataignee,  or  other 
1ru»tee,  official  or  voluntary,  under  a  valid  appointment,  for 
the  purpose  of  a  general  liquidation  and  ratable  distribution 
among  its  creditors,  then  it  cannot  be  attached;  for  one  cred- 
itor will  not  be  allowed,  by  this  process,  to  get  an  advantage 
over  other  creditors  while  the  property  is  thus  undergoing 
administratiou  for  the  benefit  of  all;  and,  besides,  in  some 
cases,  as  in  that  of  a  statutory  receiver,  the  legal  title  may  have 
passed  out  of  the  corporation  and  into  the  receiver, assignee, 
or  other  trustee;*  and  moreover  the  property  is  »n  eustodia 
Ugis;*  and  in  some  jurisdictions  the  comity  of  States  has  ex- 

'  Breene  *.  Hercbnoti'  &  Mech.  DlinoiB  to  reaca  propertj  held  by  IL 

Bank,  II  Colo.  V7 ;  i.  e.  IT  Fac.  Rep.  City  Iiu.  Co.  e.  Commercial  Bank,  68 

SO;  Htbeniia  Nat.  Bank ai Lacomb«,  III.  348.    The  Illinoia  conrt  reasoned 

U  N.  Y.  867;  «.c3S  Am.  Bep.fiI8;  that  even  if  the  bank  had  forfeited 

White  &c.  Man.  Co.  e.  Fettee  Import-  Ite  charter  under  the  laws  of  Rhode 

Ing  Co.,  SO  Fed.  Rep.  864.  Island,  the  obligation  of  its  contracts 

*  White  Ac  Man.  Co.  v.  Pettes  Barvived,  and  ita  property,  not  in  the 
Importing  Co.,  80  Fed.  Bep.  864.  hande  of  a  bona  fide  purehater,  might 

*  When,  therefore,  nftl  estate,  sit-  be  Bobjected  to  tbe  payment  of  ita 
aated  in  tbe  State  of  lUinofs,  belmg-  debts,  by  salt  commenced  by  attach- 
fng  to  a  banking  corporation  ol  the  ment,  tber«  being  nothing  in  the 
State  of  Rhode  Island,  was  attached  oomity  existing  between  States  ren- 
by  a  creditor  of  the  corporation,  it  deiing  it  Improper  on  the  ground 
was  held  that  a  decree  ol  a  coart  in  that  by  local  laws  ita  effects  are  la 
Rhode  Island,  finding  the  bank  in-  tbe  hands  of  a  receiver.  City  Ina. 
•olvent,  appointing  a  receiver,  and  Co,  «.  Commercial  Bank,  68  111.  848. 
restraining  it  from  further  transact-  *  Ante,  i  6898. 

ing  business,  afforded  no  ground  for  *  Wiswall  v.  Sampson,  14  How. 

qoaahing  the  writ  of  attachment,  sb      (U,  6.}  62;  Edwards  «.  Norton,  56 
tba  bank  was  liable  to  bo  sned  in     T«x.  405,  410;  fiackley  t,  Swigert,  S 
S68  B193 
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inded  this  principle  so  far  as  to  hold  that  the  property  of  t 
veign  corporation,  situated  within  the  domeatio  jariBdiction^ 
uinot  be  seized  by  attachment  by  its  creditors,  after  the 
ppointment  of  a  receiver  or  other  judicial  assignee  for  the 
urpose  of  a  general  administration  in  the  foreign  jurisdio- 
on;'  though,  as  we  have  already  seen,*  many  States  refuse 
)  extend  their  comity  so  far.* 

§  7795.  Attactalnff  Creditors  Entitled  to  Preference  in 
tlBtribatlon.  ■ —  Unless  there  is  a  statute,  such  as  the  lat( 
ankruptcy  law,  dissolving  previous  attachments  and  vacat 
ig  the  liens  thereof,  the  lien  of  a  valid  levy,  and  the  pref 
'cnee  thereby  acquired,  are  preserved  when  thereafter  th4 
roperty  passes  into  the  hands  of  a  court  of  equity  by  iti 
Bceiver,  or  into  the  hands  of  any  other  assignee  or  liqoi 
ator,  private  or  official,  for  the  purposes  of  a  general  liqui 
ation;  and  the  attaching  creditors  will  obtain  preferencei 
ccording  to  their  respective  priorities  as  established  by  th< 
ate  of  their  respective  levies.  This  principle,  which  is  wel 
nderstood  by  the  profession,  was  clearly  stated  by  Mr.  Jus 
ice  Bailey  in  a  modern  case:  "The  mere  insolvency  of  a  cor 
oration  cannot  have  the  effect  of  depriving  creditors  of  the! 
3gal  remedies,  but  they  are  at  liberty,  notwithstanding  th< 
^solvency,  to  sue  the  corporation  in  an  action  at  law,  and  b; 
deans  of  such  proceeding,  establish  a  apecifie  lien  upon  th 
roperty  seized  by  attachment  or  execution.  Such  lien,  whei 
perfected,  will  doubtless  entitle  the  creditor  acquiring  it,  to  : 

1.  Monr.  (Ef.)  66;  «.  c.  41  Am.  Dec  in  tlie  svne  State  ii  vdd,  altboos 

56 ;  Bobineon  v.  Atlantic  Ac.  R.  Co.,  the  suit  in  which  he  waa  appoint« 

6  Pa.  St.  160;  Texas  Trunk  Ry.  Co.  ia  Bnbeeqaentlj  diamissed,  provide 

.  Lewis,  81  Tex.  1;  «.  c.  26  Am.  Bt.  that,  before  fluch  diamiesal,  anotlu 

iep.  776 ;  ante,  4  6031.  receiver   haa   been  appointed   by 

'  Thomaa  «.  Jlerchanta'  Bank,  9  valid  order,  and  the  property  haa  ui 

'aige  (N.  Y.),  216.    Compare  «Ue,  dergone  administration  in  hia  hand 

7334.  and  has  been  aold   under  directio 

■  Ante,  a  T33S,  7344.  of  the  court  appointing  him.    Texi 

■  It  haa  been  held  that  the  levy  Trunk  By.  Co.  v.  Lewis,  81  Tex.  ] 
it  an  attachment  opon  the  property  i.  e.  26  Am.  St.  Bep.  776;  16  6.  V 
if  a  corporation  of  which  a  receiver  Bap.  647, 

am  been  appointed  1^  another  court 
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preferaiee  over  other  utisecured  creditors.  After  the  aid  of  a 
court  of  equity  has  been  invoked,  and  that  court  haa  taken 
the  assets  of  the  insolvent  into  its  hands,  its  jurisdiction 
becomes  necessarily  exclusive;  and  it  will  proceed,  in  admin- 
iatering  the  insolvent  estate,  upon  the  maxim  that  equality  is 
equity.  After  that  jurisdiction  has  attached,  ordinarily,  no 
creditor  can  pursue  a  legal  remedy,  at  least  in  such  way  as  to 
obtain  for  himself  a  preference.  But  the  court  of  equity  is 
bound  to  respect  legal  rights  and  preferences  already  acquired, 
and  to  make  distribution  accordingly."^ 

S  7796.  Attachments  bjr  Directors.  —  The  doctrine  that  the 
assets  of  a  corporation  are  a  tmst  fund  for  all  its  creditors,* 
and  that  its  directors,  as  the  custodians  and  trustees  of  this 
fund,  are  bound,  in  the  event  of  insolvency  or  of  anticipated 
insolvency,  to  deal  with  it  for  the  equal  benefit  of  all  the  cred< 
itors,  and  are  prohibited  from  so  dealing  with  it  as  to  aeevire 
preferences  to  themselves  as  creditors  over  other  creditors,*  oper- 
ates, of  course,  to  prevent  them  from  obtaining  such  prefer- 
ences by  the  abuae  of  legal  process.  They  cannot,  for  instance, 
obtain  such  preference  by  causing  the  corporation  to  confess 
judgments  in  their  favor.*  Obviously  they  will  not,  for  the 
same  reason,  be  allowed  to  get  such  a  preference  by  cUtaeh- 
mmt.  The  inequity  of  allowing  such  a  preference  is  obvious; 
since  they  themselves  create  the  conditions  which  give  ground 
of  attachment,  and  will  ordinarily  have  knowledge  of  the  ex- 
istence of  those  conditions  prior  to  any  other  creditor.' 

■  Boaeboom  «.  Whittaker,  1S2  ni.  bidding  a  corporation  or  its  offlcen, 

81,  89;    t.  e.  $ub  nom.  Roeeboom  «.  vben  U  has  rafused  payment  of  iU 

Warner,  23  N.  E.  Rap.  339.  debts,  "to(Mn^orlrom/«rany  of  the 

*  Antt,  a  1569,  2961.  property  or  choaea  in  action  of  aucb 

*  Ante,  i  6503,  eL  teq.;  Beach  v.  Mil-  company  to  any  officer  or  atockholder 
ler,  130  III.  162;  «.  o.  17  Am,  St.  Bep.  of  bucIi  company,  directly  or  indi- 
391.  rectly,  for  the  payment  of  any  debt," 

*Boaeboom  v.  Whittaker,  132  111.  atruateeof  Bnch  a  corporation  cannot, 
81 ;  t.  c.  rub  nom.  Boseboom  v.  War-  aa  a  creditor,  maintain  an  attachment 
aer,  23  N.  E.  Bep.  339.  agaiuat  ita  property,  even  though  he 

'  Under  a  statnte  of  New  York  <l  has  not  been  active  aa  a  tnutee,  and 
Bev.Stat.N.Y.,ch.l8,tit.4,  |4)fcv-     bis    co-tnutees    have   conspired   to 
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S  7797.  TTbat  Property  AttoefcBl>l«.  —  Whatevsr  property 
it  iMtd&Is  und«r  on  execution  may,  ea  a  general  rale,  be  seized 
nnder  an  attachment,  provided  the  conditions  exist  which  en- 
title the  creditor  to  resort  to  thiB  remedy;  and  on  the  other 
hand,  whatever  property  of  a  corporation  is  not  liable  to  he 
applied  to  the  claims  of  an  individual  creditor,  is  not  liable 
to  seizure  nnder  his  attaohment.*  As  a  general  rule,  what- 
ever property  would  be  attachable,  if  owned  by  an  individ- 
ual, is  attachable  if  owned  by  a  corporation.  But  to  this 
rule  there  are  distinct  exceptions  relating  to  property  af- 
fected with  a  public  interett,  or  held  charged  with  a  trust  for 
public  purposes.  The  proper^  held  by  a  mtmieipal  corpora- 
tion for  the  purpose  of  discharging  its  public  trusts, —  such  as 
its  public  buitdinge,  the  buildings  and  properties  of  its  fire  de- 
partment, etc.,  are  not  seizable  upon  attachment  or  execution, 
—  a  principle  which  we  need  not  eUborate,  because  we  are 


4atniad  bin  uid  other  ereditora. 
Tbroop  «.  Hatch  Lithographic  Co., 
II  N.  Y.  Supp.  532;  Kiugsley  o.  First 
Hat.  Bank,  31  Hun  (N.  Y.),  329.  To 
the  contrary  effect,  wo  Hill ».  Knicker- 
bocker Electric L^ht  Ac.  C!o,,  45  N,  Y. 
St.  Eep.  761 ;  t.  e.  18  N.  Y.  Bapp.  813. 
A  dectaion  is  found  in  one  jurisdicii<>n 
to  the  eSeot  that  an  officer  of  a  cor- 
poration, who  Ifl  also  its  creditor,  may 
attach  its  property  for  the  collection 
of  his  debt,  though  he  knows  of  ita 
foiling  orcamstaiiGet.  provided  he  ii 
in  no  way  responsible  therefor,  and 
thoi^h  be  knows  that  hie  attachment 
will  precipitate  a  crisis  in  Its  affairs; 
and  that  his  attacbmeat  will  be  good 
agaioBt  snbeeqnent  attach  in  g  creditors 
and  mortgagees.  Eoliins  r.  Bharer 
W^on  Ac.  Co.,  W  Iowa,380, 385;  t.  c 
20  Am.  St.  Rep.  427.  This  case  is  in 
line  with  other  decisions  of  the  game 
court,  elsewhere  cHticiaed  {ante,  § 
0496),  upholding  the  right  of  the  di- 
rectors of  a  corporation  to  prefer  thmf 
uhet  as  creditors.  Warfleld  Ac  Co. 
f^  Msiaball  Oonn^  Oawniiig  Co.,  7S 
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Iowa,666;  i.e.  S  Am.  St.  Rep.  283; 
Garrett  v.  Burlington  Flongh  Co.,  70 
Iowa,  702.  But  there,  were  special 
facte  in  the  case  in  favor  of  the  plain- 
tiff. He  had  been  induced  to  become 
a  stockholder  and  to  loan  money  to 
the  company  under  a  miaapprehen- 
sion  of  its  condition,  and  he  had  been 
an  officer  of  it  but  a  few  weeks.  Be- 
sides, the  Item  which  bis  attachment 
postponed  were  nUitegv^nl  legal  lient, 
and  the  question  arose  as  between 
him  and  a  subsequent  mortgagee,  and 
it  was  held,  and  seemingly  justly  held, 
that  his  attachment  gave  him  a  pref- 
erence. That  a  creditor  of  a  corpora- 
tion known  to  be  insolvent  cannot 
attach  property  turned  over  by  the 
oorporatioD  to  another  creditor  in  fMrl 
paynuTit  of  a  bona  Jlde  Indebtednem 
due  to  the  latter,  although  such  trans- 
fer was  mode  after  its  insolvency  was 
ascertained,  —  see  State  v.  Brockman, 
SB  Mo.  App.  131. 

I  Ridge  Turnpike  Ooi  v.  Peddle,  4 
Pa.  St.  490. 
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not  concerned  with  it  in  this  treatise.  The  same  has  heen 
held  of  the  property  of  turnpike  and  railway  companies,'  hat 
even  in  such  cases  the  trne  principle  would  extend  no  further 
than  to  prevent  the  seiznre  of  such  property  as  might  be  nte- 
asary  to  enable  the  corporation  to  diaoharge  its  publio  dnties.* 
Nor  would  it  apply  in  a  case  where  a  statute  gives  a  speeiflo 
Ifm.*  EquitcAle  mttretta  in  land  are  subject  to  attaohment  in 
some  jarifldictions,  and  notably  in  Missouri.*  Proper^,  the 
nth  cf  which  ia  fuld  by  the  direetora  ol  a  corporation  in  tnut 
for  tb4  corporation,  ia  attachable  under  this  rule  at  the  suit  of 
a  creditor  of  the  corporation;  and  after  securing  a  lien  upon 
the  same  by  the  levy  of  bis  attachment,  the  creditor  ia  en* 
titled  to  the  aid  of  a  court  of  equity  to  subject  the  land  to  sale 
in  satiafaction  of  his  jndgment,  without  suing  out  an  ezeou> 
tion  thereon  and  having  it  returned  nulla  bona.* 

S  7798.  Bond  for  Attachment.  —  The  bond  given  by  a 
corporation,  where  it  is  the  plaintiff  in  an  attachment  suit, 
must,  unless  the  atatute  otherwise  provides,  be  under  the  eor> 
porate  §eal.*  A  itockholder  of  a  corporation,  being  a  different 
person  in  law  from  the  corporation  itself,'  may  become  a  tureti/ 
OQ  a  bond  given  to  dissolve  an  attachment  of  the  property  of 
the  corporation.*  A  statute  providing  that  in  attachment 
cases  "iw  undertaking  ihall  be  required  where  the  party  or 
parties  defendant  are  all  non-residents  of  the  State,  or  a  for- 
eign corporation,"  *  does  not  deprive  foreign  corporations  of 

'  Jnte,  i  7758;  pott,  i  7848.  *.  H»iTier,  2^  Mo.  679,  B86j  Heiring- 

*  A  Btatate  of  Florida,  Btemmglf  ton  «.  Herriogtoa,  27  Mo.  660;  Dnc- 
fnaffiiDuitioDof  tbia  prinoiple,eiiiicU  nicav.Cof.SS  Mo.52S;  (.o.76Ain. 
thu  all  mtmty  and  property  of  railroad  Dec  133. 

companieB  in  the  handa  of  their  offl-  *  Chicago  &c.  Bridge  Oo.  «.  An^o- 

otn,  employ^,  or  as<)nui,  shall  bo  American  Packing  &c  Co.,  46  Fed. 

■abject  to  gamithnmt  upon   jndg-  Kep.  684. 

oianti  ^ainut  anch  GompaniOB.  Flor*  ■  Tanner  Ac.  Engine  Co.  v.  HoO, 

ida  Acts  1887,  cb.  8738,  No.  68,  p.  111.  22  Fla.  S61. 

*  £ee,  for  iiiBtanca,Hill «.  U  CroBoe  '  Ante,  H  1071,  4471. 

Ac  B.  Co.,  11  Wia.  214,  22S.  ■  Citr  8at.  Bank  t.  Capp,  69  Tez. 

*  BoT.    StaL   Ho.  1188,   4   4916;     S«8. 

Bnni  f^  Wildor,  6  Mo.  818;  Bankin         *  Olv.  Cods  Kan.,  ( 102. 
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b«  privileges  and  xmmunitie»  of  dUzena  of  the  several  States, 
rithin  the  meaning  of  the  conatitation  of  the  United  States.* 

$  7799.  Inability  to  AttocbmeDt  of  CorporatlODS  Formed 
tj  the  Ooncarrent  IiegrlilatlOD  of  Different  States.  —  A  cor- 
loration  formed  by  the  concurrent  legislation  of  two  or  more 
Itstea,  to  operate  a  continuous  interstate  railway,  or  an  inter- 
tate  bridge,  is  a  doToettie  eorporation  within  each  of  the  States  * 
nd  therefore  is  not  subject  to  foreign  attachment  therein  ;*  though 
f  the  conduct  of  the  corporation  has  given  grounds  for  attach- 
aent,  such  as  would  exist  against  domestic  persons  or  corpo- 
atlons  under  the  attachment  laws,  then,  of  course,  it  would 
le  subject  to  such  an  attachment. 

■  Head  V.  D&niela,  SS  Eui.  1 ;  i,  e.  IS  Fk.  Bep.  911 ;  pott,  {  7876. 
*  Ante,  ii  47,  319,  320,  688,  7438,  *  Spragne  •.  Hartford  Ac.  B.  Oobt 

462,  7472,  7490;  jwit,  4$  7817,  801S,     5B.  I.  2S8. 
020,8128. 
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CHAPTER  CLXXXIX. 

GABNISHMENT  OP  CORPORATIONS. 


Sbctciom 

7813.  Attachment  oi  iharea  b;  g»r- 
nishinent  againrt  corpora- 
tion. 

7S14.  Gamiahment  of  member  ol  ma- 
tual  maarance  company, 

7815.  Qamiahmentol  inanranoe  cou- 

paiiiea  before  adjustment. 

7816.  Qarniahmentof  Buchcompaniea 

where  the  policy  haa    been 

RBBigned. 
7S17.  Garniahment    o(     corporation 

formed  by  concurrent  action 

of  different  Btatea.    ' 
7S1B.  Anawer  of  the  Ramiahea. 
7S19.  Belief  in  equity  against  gar- 

niahee. 
7830.  Other  mattera  relatii^  to  the 

gamiabment  of  corporationa. 


7804,  CoiporaUona  maybe  anmmoned 

aagamiehee. 
7806.  Whether  corporate  officera  sub- 
ject to  garaiahment 
7808,  Serrice  of  the  garnishment  upon 

what  officer. 
re07.  Proof  aliiinde  of  official  chai^ 

acter. 
mOS.  When  atatnte  relating  to  service 

of  ordinary  proceea  govema, 
rsoe.  Officer  to  make  diactoeore  not 

neceaaarily  officer  to  leceiTe 

aenrice. 
7810.  Anthority  ot  officer  or  i^;ent  to 

make  diacloaore. 
TtaU  Piroceea  directed  to  corp<»ataon 

and  not  to  agent. 
781S.  Garnishment  of    receivera    ol 

corporations. 

\  7804.  Corporattoas  may  Iw  SominQned  as  Oamlsliee.  — 

Opon  a  principle  already  explained,'  a  corporation  may  be 
rammoned  and  charged  as  a  garnithee  in  a  suit  by  attactvmmt, 
vliere  the  statute  giving  the  remedy  by  garnishment  uses  the 
vord  "person,"  in  designating  the  garnishee.*  Although  some 
"f  the  earlier  decisions  were  to  the  contrary,*  it  is  believed 
"'**.  either  under  the  foregoing  principle  of  interpretation,  or 
^der  the  operation  of  express  statutory  provisions,  a  domes- 
'c  Corporation  may  be  summoned  and  charged  as  garnishee 

-^nia,  4}  11>H80>  7866,7790 ;  poK,  *  Union   Turnpike  o.  JenUna,  2 

^^00,  S069.  Maaa.  87.    Oompare  Glaiie  «,  South 

^Itimore  Ac.R.Oo.».GallBhoe,     Carolina  B.  Co.,  1  Strobli.  L,  (S.  C.) 
*^**tt.  (V».>  666,  866j  «.  e.  66  Am.     70. 
^■254. 
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in  any  cose  where  a  resident  person  could  be  so  sammoned 
and  charged.*  Although  a  proceeding  by  garnishment  is  a 
proceeding  in  rem  as  against  the  principal  debtor  whose  prop- 
erty it  seizes  in  the  hands  of  the  garnishee, — yet,  aa  against 
the  garnishee,  it  is  a  proceeding  in  personam;  and  hence  the 
principle  is  a  sound  one  that,  wherever  a  corporation  has  ac- 
quired such  a  domicile  in  the  domestic  jurisdiction  as  to  be 
capable  of  being  there  served  with  process  in  an  action  tn  per- 
tonom,  it  is  there  liable  to  garnishment,  if  it  hare  in  its  bands 
money  or  property  belonging  to  the  plaintiff,  in  a  proceeding 
against  his  debtor,  either  under  an  attachment  or  an  exeoo* 
tion.' 

i  780B.  Wlietber  Corporate  Offlcen  Sabjeet  to  Gamish* 
ment.  —  According  to  some  opinion,  those  ojffieera  of  a  corpora- 
tion, such  as  its  treaav/rer,  whose  custody  is  merely  the  custody 
of  the  corporation  itself,  and  through  whom  alone  it  can  hold 
custody  of  money  or  property,  are  not  subject  to  garnishment." 
Thus,  a  creditor  proceeding  by  attachment  against  a  railroad 
company,  cannot  levy  bis  attachment,  by  garnishment  or 
tmstee  process  directed  against  its  atation  agent,  who  holds 
money  belonging  to  it  for  passage  tickets  sold  and  freight  col- 
lected; because,  in  order  to  support  a  proceeding  by  garnish- 
ment, the  money  or  property  which  it  is  sought  to  subject 
must  iu  fact  be  in  the  hands  of  a  person  other  tban  the  prin- 

■  Bojd  V.  Chesapeake  ftc.  C&nal  atatnte  of  HisBooii  (Rev.  Code  Mi. 

Oo.,17Md.l«6;  t.e. 79  Am. Dec 646;  1886, p.  126),— sea  LindeU  «. Benton, 

BL  Louia  Perpetual  Ina.  Go.  *.  Cohen.  6  Mo.  S61. 

9  Mo.  416,  446 ;  Clark  «.  Chapman,  46  *  2  Wade  Attach.,  i  842;  Boyd  v. 

<H.  48a;  Ballston  Spa  Bank  e.  Mo-  Chesapeake  Ac  Canal  Co.,  17  Md. 

rine  Bank,  18  Wii.  490;  Everdell  c  196;  a.  c79  Am.  Dec  646;  Tftjlor  m. 

Sheboygan  Ac  B.  Co.,  41  Tyia.  396;  BurUneUin  Ac.  R.  Co.,  S  Iowa,  lU; 

Pierces.  MilwaakeeConetmctJon Co.,  VarneHc.  Speer,  66  Ga.  132. 
38  Wis.  263.    A  pnblic  municipal  eor-         *  Mneth  e.  Schardin,  4  Mo.  App. 

poroiMm  is  not,  however,  liable  to  gar-  403;  UcQrawv.  Uemphia  Ac  E.Go., 

niehment  for  a  warn  due  to  on  officer  6  Coldw.  (Tenn.)  434 ;  Fowler  «.  Fitts- 

of  BOch  corporatiMi  aa  a  port  of  hia  burgh  Ac.  B.  Co.,  36  Pa.  Bt.  S2;  Pefr- 

Mifory.  Hawthonif).  Bl.LoQiB,  llMo.  tini^ll  o.  Androacoggin  &.Co.,  61  Hal 

69;  (.  e.  47  Am.  Dm:.  141.    For  gar-  S70;  Neuer  «.  O'FaUon,  IS  Ho.  277) 

nishment  of  third  penoiu  after  judg-  «.  c  66  Am,  Dec  SI&. 
ment  against  cori>oratloD  under  old 
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eipal  debtor.'  Bo^  the  eaghier  of  a  bank  in  which  were  depos- 
ited ihe  fonds  of  a  corporatioa  of  which  he  was  aleo  the 
treasurer,  eonld  not  be  eommooed  as  garnishee  of  the  corpo- 
ration, whose  fonda  he  so  held  as  its  treasurer.*  But  this 
rule,  and  ihe  reason  on  which  it  is  foanded,  seem  to  iavolve 
a  refinement  which  is  deatitnte  of  sense.  The  officer,  agent, 
or  servant  of  a  corporation,  holding  for  it  the  actual  custody 
of  its  monej  or  property,  holds  it  under  a  species  of  trust,  or 
bailment,  and  without  donbt  the  corporation  can  maintain  the 
ordinary  actions  at  law  against  bim  to  recover  poasession  of 
it,  or  to  recover  damages  for  its  conversion.  When,  there- 
fore, a  judgment  bad  been  recovered  against  a  bank,  and  on- 
der  an  execution  on  that  judgment,  the  president  of  the  bank 
was  summoned  as  garnishee,  and  answered  that  he  bad  in  his 
custody  nothing  belonging  to  the  bank,  except  as  president  of 
the  bank,  and  that  he  owed  it  nothing,  it  was  held  that  the 
proceeding  against  him  could  be  sustained.*  On  the  same 
principle,  it  has  been  held  that,  under  a  judgment  against  a 
corporation,  a  garnishment  may  properly  be  directed  against 
one  of  its  officers  who  describes  himself  as  "  auditor,  cashier, 
or  paymaster."*  On  the  other  band,  the  difficulty  of  main- 
taining this  theory  will  appear  on  suggestion  that  it  putt  the 
officer,  agent,  or  servant  of  the  corporation  under  koo  Toaatera, 

'  Pettingill  V.  AndraBcoK^nB.Co.,  oorporatioD.    It  would  be  euy,  ia- 

SIHe.STO;  Fowter*.  FittBbarghdte.  deed,  for  anch  corporationB  toavoid 

B.  Go.,  85  Pa.  St.  SS.  the  paTtnent  o(  their  debts,  U  pUdng 

*  Spragoe  «.  Bt«am  Nar.  Co..  SI  their  property  io  the  hands  of  their 
Va,  592,  offleen  was  placing  it  bejond  the 

*  BallttoD  Bpa  Bank  «.  Uarine  reach  of  crediton.  For  the  pnrpoM 
Bank,  18  Wis.  616, 618.  Dixon,  0.  J.,  of  tbii  proceeding,  Hr.  Harrie  is  i«- 
■ud;"'Fherecanbettodonbt  that  the  yarded  aa  an  individual  haying  in  hia 
ptoptsty  ol  n  private  corporation  is  bands  property  of  the  bank  liable  in 
liable  tot  ita  debts,  and  that,  -whether  Uw  for  the  aatiafactdon  of  its  debU ; 
■och  property  is  found  in  tjie  faanda  and  the  fact  that  be  happens  at  the 
of  its  [Kttiident  or  any  other  person,  eune  time  to  be  ita  preeident,  ccKiBti- 
The  poaaeaaion  la  immaterial,  bo  far  tutee  no  excuse  whatever  for  the  re- 
aa  the  liaiMlity  is  concerned;  for  fosal  to  anrrender  anch  property  or 
neither  the  president  nor  any  other  to  anawer  questions  properly  pro- 
officer  olUie  corporation  baa  any  right  ponnded  to  bim  oonceming  it." 

to  withhold  its  property  when  re-  *  EverdeUr.  Sheboygan  Ao.B.Cebt 

quired  to  answwthe  iost  debU  of  the     41  Wis.  886, 
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1 «  position  of  con&ict  between  the  command  of  tb«  law 
B  one  hand,  and  the  command  of  his  superior  on  the 
If  he  disobeys  the  law,  he  is  liable  to  punishment  for 
3ipt  of  court;  if  be  disobeys  the  command  of  his  aupe- 
orporate  officer,  or  of  its  board  of  directors,  he  is  liable 
i  his  position,  his  salary,  and  with  it  the  means  of  sup. 
ig  his  family.*  Proceaa  by  garnishment  lies  against 
icper  of  a  toll-gate  belonging  to  an  incorporated  plank 
sompany,  to  subject  the  money  in  his  httnds  as  the  prop- 
if  the  company.'  The  fact  that  a  corporation  had 
ed  its  treasurer  to  pay,  out  of  its  funds  in  his  hands,  a 
led  sum  to  the  defendant  in  the  attachment  suit,  as  a 
gratuity  for  the  benefit  of  the  employes  of  such  defecd- 
ras  not  regarded  ai  sufficient  to  render  the  treasurer 

to  the  garnishment  at  the  suit  of  those  employes;  nor 

it  render  the  corporation  thus  liable.* 

800.     Servloe  of  the  Oamlshment  npon  What  Officer. 

e  the  ttattUe  preteribet  the  officer  of  a  corporation  upon 
.  the  garnishment  must  be  served  in  order  to  bind  the 
ration,  it  must  of  course  be  followed,  or  the  service  will 
)  good,'  although  sach  service  might  be  good  under  the 

ia  i»  itroDgly  illnetrftted  by  «  that  it  was  the  duty  of  the  employ^  to 

era  th«  proceM  of  gmmiahment  obey  tb«  commaiid  of  the  law,  and  to 

rred  upon    the   auditor  and  dieobey  the  command  of  his  superior 

ar  of  a  corporation,  who,  at  the  officer.    First  National  Bank  «.  Dav- 

tbe  gamJBhment,  had  in  hii  enport  Ac.  B.  Co.,  45  Iowa,  120. 

t  qoantity  o(  money  belonging  *  Central  Plank  Road  Co.  *.  Sam- 

rhia  money  was  kept  in  a  safe  mona,  27  Ala.  S60.    The  court  uid : 

d  by  the  corporation  to  which  "  The  garnishee  in  thia  caae  doea  not 

aiahee  alone  had  the  key.   But  materially  diSer  from  any  other  agent 

not  retain  the  custody  of  it,  who  collects  money  for  bis  principal. 

lered  hia  snperiore  to  deprive  He  tiaa  collected  a  certain  amount  for 

that  cnatody  after  being  aerved  the  company,  which  he  has  in  his 

irniHbment;  and  his  defense  hands.    For  thatanm  the  appellant 

thedidnot  bavethetndqMnd-  [the  company]  conld  maintun  an  ao- 

rol  of  the  money,but  was  under  tion."    lUd. 

;8tion  to  dispoM  of  it  ai  di-  *  Nener  «.  O'Fallon,  18  Ho.  277; 

by  bia  anperlora.    The  court  a.  e.  G9  Am.  Sec.  313. 

at  the  detenae  proceeded  upon  *  Northern  Central  B.  Co.  e.  Ri- 

I  which  were  fallacious,  and  der,  45  Md.  24;  Raymond  tr.  Rock- 

6202 


„Gooi^lc 


oABNiSHMBNT  07  COBPOBATIONB.    [6  Thomp.  Corp.  g  7807. 

principles  of  the  common  law.  Tbne,  if  the  statnte  designates 
the  aecretary,  it  will  not  he  enough  to  leave  a  copy  of  the  notice 
with  one  who  is  at  onoe  its  president,  treasurer,  financial 
manager,  and  general  agent.'  So,  where  the  statute  designates 
the  officer  apon  whom  the  service  maj  be  made,  an  attorney  of 
the  corporation  cannot  accept  service  so  as  to  give  the  court 
jurisdiction  to  proceed.*  On  the  other  hand,  a  service  upon 
such  officer  will  he  good.* 

§  7807.  Proof  Aliunde  of  Official  Character.  —  In  one  ju- 
risdiction it  has  long  been  the  settled  principle,  in  the  case  of 
service  of  process  upon  a  cori>oration  by  delivering  a  copy  to 
its  president  or  other  officer,  to  require  on  the  part  of  the 
plaintiff  proof  that  such  person  was  at  that  time  snch  officer 
of  the  corporation;  and  it  must  be  recited  in  the  judgment 
that  this  was  proven  to  the  satisfaction  of  the  court,  or,  in  the 
absence  of  a  voluntary  appearance,  the  judgment  will  be  void.^ 
rhus,  a  judgment  by  default,  without  such  recital,  is  void 
rhia  rule  applies  to  service  of  a  garnishment.' 


luid  Co.,  «  Oonn.  401 ;  ante,  f  f  7603, 
7609;  poU,  4  S02I.  Ab  to  Mrrice  of 
gftmishment  oa  foreign  eoi^orationi, 
■M  poit,  f  8080. 

I  BaymoDd  •,  Bockland  Co.,  40 
Conn.  401. 

■  Northern  Central  B.  Co.  *.  Ri- 
der, 4S  Ud.  24. 

'  Thai,  in  Nebraska  by  force  of 
■tatnte,  where  the  garniehee  a  a  car- 
poration,  the  notice  "  shall  be  left 
with  the  president  or  other  head  of 
the  same,  or  the  secretary,  caehier,  or 
managing  agent  thereof."  Code  Neb., 
f  fiSS.  Under  this  Statnte  where  a 
booh-kerper  of  a  bank  was  the  only 
peraon  whom  the  officer  found  in  the 
bank  attending  to  its  basinesB  during 
its  boainesB  lumrs,  it  was  betd  that  a 
■errioe  upon  him  was  good.  First 
Hat.Bankv,Tumer,  BONeb.  SO;*,  e. 
Ifl  S.  W.  Rep.  290.  Where  the  presi- 
dent and  directors  of  the  corporation 


requested  the  officer  to  deliver  th( 
notitM  to  one  of  their  clerks,  whicli 
be  did,  it  was  held  eqaivolent  to  de- 
livering it  to  them,  and  the  serviu 
was  good.  Davidson  v.  Donovan  &a, 
Canal  Co.,  4  Cranch  0.  0.  (U.  3.; 
676. 

•  Planters'  Ac  Bank  «.  Walker,  I 
Minor  (Ala.),  391;  Lyon  v.  Lorant, ! 
Ala.  161 ;  Wetumpka  Ac.  R.  Co.  p. 
Cole.  6  Ala.  666 ;  Montgomery  &c  B. 
Co.  V.  Hartwell,  43  AU.  COS,  anc 
cases  cited,  p.  611.  Compare  antt,  t 
7607. 

*  It  follows  that  a  return  whict 
recites,  "  Served  on  the  Montgomer] 
A  Eufaula  Railroad  Company,  thi 
garnishee,  by  leaving  a  copy  of  thi 
garniahment  with  Lewis  Owen,  presi 
dent  of  siud  road,"  is  insuffident  U 
aathorise  a  jadgment  n^  aa  fail' 
ure  to  answer,  against  the  raUroac 
company,  in  the  absence  of  an  ap 
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S  780S.  Wlicn  Statute  BeAsMng  to  Serrioe  of  OrdlBUT 
Process  Govenu.  —  It  has  been  held  in  Qeorgik,  in  the  ab> 
sence  of  any  statute  directing  a  special  method  of  serrice  in 
such  actions,  that  the  only  manner  in  which  garnishment  can 
be  served  upon  a  corporation  is  by  personal  service  upon  its 
president,  or  other  officer  fulfilling  the  duties  of  president  for 
the  time  being,  as  at  common  law;  and  that  service  upon  an 
agent  under  a  statute  authorizing  a  summons  so  to  be  served 
is  valid.*  But  this  decision  seems  to  have  proceeded  upon 
an  unsound  view,  and  it  was  better  held  in  Maryland  that  the 
word  "  process"  used  in  a  statute  relating  to  ordinary  actions 
against  corporations,  which  authorized  service  opon  the  pres- 
ident or  any  director  or  manager  or  other  officer,  was  snffi- 
ciently  comprehensive  to  embrace  a  notice  of  garnisbmeut;  so 
that  a  service  of  such  notice  on  two  officers  and  dizeotors  was 
sufficient.' 

g  7800.  Offloer  to  Hake  Disclosure  not  ITecessarlly  Officer 
to  Receive  Service.  —  Upon  this  subject  it  should  be  kept  in 
miud  that,  npon  principle,  it  is  not  necessary  that  the  officer 
or  agent  of  the  corporation  upon  whom  the  notice  of  garnish- 
ment is  served,  shoald  sastain  such  a  relation  to  the  corporatitA 
that  tbe  diachaurea  made  by  him,  in  case  he  should  under- 
take to  answer  for  it,  would  bind  it.    As  we  shall  presently 

peorance;  bnt proof  tbiitLeirii  Owen  by  it,  thong^  it  wm  not  oommimi- 

wu  the  pNBident  of  the  computer  Kt  cat«d, — aince  the  itAtste  Kntborind 

the  time  of  the  lerrice  must  hftve  service  on   "  any   director."     Ibid, 

been  made  to  tbe  conrt,  sod  the  fact  Where  the  etatnte  relating  to  the  an- 

must  appear  in  the  jadgment.  Mont-  vice  of  ordinary  froeeu  apon  ixwponp 

gomery  Ao.  K.  Oo.  «,  Hartwell,  4S  Uodb  preacribed  that  service  mnet  be 

AU.  608.  had  on  the  preeident  or  other  head  of 

■Clark  V.  Ohapman,  45  Qa.  486.  the  corporation,  or  on  the  secretaiT, 

SeealaoHebelp.Amaionlns.  Co.,  S3  treaeoier.  or  other   managing  agtitt 

Hich.  400.  thereof,  and  there  wae  no  apecial  pro- 

■Boyde.OheflapeakedccOanalCo.,  vision  relating  to  the  eerriceof  notice 

17  Md.  196;  i.  e.  79  Am. Dec. 646.    It  of  gamisbinent,  such  «  noticeeoald 

wu  further  held  that,  where  the  no-  not  be  served  npon  the  pajpng-UlUr 

ticewaa  given  to  one  of  the  directon  of  a  banking  corporation  so  as  to  bind 

in  hia  official  capacity,  tothe  end  that  the  otH'poratioD.    Kennedy  «.  Hiber- 

it  might  be  commonicated  by  him  to  nia  Ac  Sodety,  8S  Cah  15L 
the  board,  the  owpcwation  wa*  bound 
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Bae,  the  qaestioti  what  agent  is  entitled  to  bind  the  eorporaHon 
by  his  diBcIosarea  made  in  the  garniahment  proceeding,  ii 
quite  a  different  question  from  the  qaestion  wliat  agent  saa- 
tains  BQch  a  relation  to  the  corporation  that  notice  to  him 
will,  in  theory  of  law,  affect  the  corporation  with  knowledge.' 
If  there  is  no  special  provision  of  statute  on  the  subject,  then 
a  service  of  the  garnishment  npon  any  officer  or  agent  who 
anstaina  such  a  relation  to  the  corporation  that  a  service  upon 
him  of  a  gwrnmona,  in  an  ordinary  action  in  personam,  would 
give  the  court  jurisdiction  to  proceed  to  judgment,  will  give 
the  court  juriadtction  to  proceed  against  the  corporation,  and 
to  compel  a  disclosure  as  garnishee,  or  to  render  a  judgment 
by  default  or  confession  in  the  absence  of  a  disclosure.*  This 
will  be  more  apparent  when  it  ia  considered  that,  although,  as 
against  the  principal  debtor,  who  may  be  a  non-resident,  the 
action  is  merely  a  proceeding  in  rem,  having  for  its  object  to 
compel  bis  appearance  by  impounding  his  property,  and  to 
satisfy  the  debt  which  he  owes  the  plaintiff  out  of  that 
property,  —  yet,  in  so  far  as  it  ia  a  proceeding  against  the 
person  or  corporation  holding  that  property  for  the  principal 
debtor,  it  is  in  the  nature  of  an  action  in  personam.' 

g  7810.  Authority  of  Officer  or  Agrent  to  Make  Dlacloflore. 

If  the  statute  prescribes  what  officer  or  agent  of  the  corpora- 
tion must  make  the  disclosure,  it  ia  conceived  that  it  must  be 
followed;  and,  outside  of  any  statutory  provision,  it  is  obvious 
that  the  corporation  cannot  be  bound  by  the  act  of  every  agent 
who  may  volunteer  to  make  the  disclosure  in  ita  behalf.*  On 
the  other  hand,  it  seems  equally  clear  on  principle,  that  if  the 
corporation  is  duly  aerved  with  garnishment  so  as  to  be  affected 
with  notice  under  the  principles  relating  to  service  of  process 
npon  corporations,  then  it  is  bound  to  appear  in  the  person 
of  some  officer  capable  of  making  the  disclosure  for  it;*  and 

'  Dnke  •.  Rhoda  laUnd  Locomotiv*  *  Earp  ••  Citiient'  Nat.  Bank,  7f 

Works,  11  B.  I.  fiflB.  Htch.  «79;  *.  o.  43  N.  W.  Rep.  690. 

■  Eennwlyv.Hibemia  A«.  Bocdtttj,  *  "A  faiinn  to  anawer  bj  aomt 

18  Gal.  161.  officer  or  agent  who  can  answar  knov- 

*  AfOt,  ^  70M*  bV^Ti  would  antluwiN  a  judgment  lor 
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when  it  does  appear  by  one  of  its  officers,  the  natural  pre- 
sumptioQ  would  be  that  BQch  officer  was  authorized  by  it  to 
make  the  dieclosure.  In  the  absence  of  any  statute  specially 
controlling  the  question,  the  obvious  legal  rule  would  be  that 
whatever  officer  or  agent  of  the  corporatioa  sustaias  such  a 
relation  to  it  as  to  possess  authority  to  bind  U  by  his  declara- 
tions or  admissions  in  respect  of  the  subject-matter  of  the  gar- 
nisbmeut,  would  be  its  officer  or  agent  to  make  the  disclosure; 
and  this  question  has  already  been  considered.'  And  here 
another  distinction  must  be  taken,  and  that  is  between  the 
power  of  an  officer  or  agent  of  a  corporation  to  bind  it  by  his 
admissions  in  the  form  of  a  pleading,  and  bis  power  to  make 
admissions  as  a  witness  which  will  be  competent  evidence  against 
it,  subject  to  explanation  or  rebuttal.  The  power  to  testify  to 
the  fact  that  the  corporation  owes  a  debt,  and  the  power  to 
appear  as  the  representative  of  the  corporation  and  confess 
that  it  owes  a  debt,  for  the  purpose  of  the  rendition  of  a 
judgment  against  it,  which  shall  be  a  complete  estoppel  against 
it,  are  essentially  different,  and  the  latter  must  rest  upon  some 
clear  principle  of  agency.  There  must  have  been  an  anthori- 
taiion  in  some  form,  clearly  expressed  or  fairly  implied.'    As 


want  of  an  answer,  eabject  to  be  made 
final,  BB  in  other  caees."  Stone,  O.J., 
in  Ex  parte  Cincinnati  Ac.  E.  Co.,  78 
Ala.  256,  260. 

t  Anit.  M  4656,  4777,  tt  wg.,  4912, 
Sl$eq. 

■  It  haa  been  held  that  an  author- 
ity to  an  agent  "  to  appear  before  all 
judges  and  jaatlcea  of  the  peace,  in 
any  court  or  courts,  there  to  do,  say, 
pursue,  implead,  arrest,  attach,  and 
prosecute,  as  occasion  shall  he  or  re- 
quire,"  — does  not  authorise  the  af^ent 
to  make  a  ccncIuMvc  aekaowUdgToeta 
of  a  notice  by  tlie  corporation  in  an 
answer  in  his  behalf  aa  garnishee. 
Dlckeon  e.  Morgan,  7  I^a.  An.  490. 
This  holding  can  be  regarded  as  hardly 
more  than  tiie  opinion  of  a  single 
Judge;  for  it  is  weakened  by  the  fact 
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that  two  of  the  Indges  concurred  on 
another  ground,  and  that  one  <tf  tbem 
dissented.  Ibid.  Two  jndgea,  Euatis, 
C.  J.,  and  Rost,  J.,  were  of  the  opin- 
ion that  the  power  of  answering  in- 
terrogatories on  oath  cannot  be  con- 
ferred upon  one  person  by  another. 
Ibid.  But  this  is  a  clear  aberration. 
The  power  of  answering  interro^ 
atoriea  can  be  conferred  by  one  per- 
son on  another,  and  whether  the 
answer  shall  be  on  oath  or  without 
oath,  is  a  question  which  is  modoj  in 
its  character,  relating  merely  to  the 
coarse  of  procednre  in  the  particular 
forum.  Power  can  be  conferred  by 
one  person  upon  another  to  bind  the 
former  hy  his  admisuong,  and  every- 
thing else  relates  merely  to  the 
mods  of  "Tfcing  tiia  admissions.    It 
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already  stated,*  it  does  not  at  all  follow,  aa  a  principle  of  staf- 
titory  conatriictiou,  that  the  anawer  is  to  be  made  by  tbe  officer 
designated  by  statute  to  receive  service  of  summons.  There- 
fore, where  the  statute  designates  tbe  o£Gcer  on  whom  the 
notice  is  to  be  served,  it  will  be  sufficient  if  the  affidavit  in 
answer  is  made  by  some  other  appropriate  officer.  Thus,  where 
the  writ  was  served  on  the  Measurer  of  a  corporation,  and  the 
affidavit  making  this  disclosure  was  mfide  by  its  aeaiatant  trea»- 
urer,  this  was  sufficient.* 

8  7811,  ProoeM  Directed  to  Corporation  and  not  to  A^ent. 

We  have  already  seen  that,  according  to  the  theory  of  some 
courts,  denied  by  others,  if  the  corporation  is  the  prirusipal 
debtor,  its  officer  or  agent  holding  its  funds  may  be  summoned 
as  garnishee  by  process  directed  against  him  in  his  own 


hu  been  beld  that  where  k  prin* 
dpal  places  money  in  the  hands 
of  his  ageat  to  pajr  a  debt  dne 
from  him  to  another  person,  and 
gacb  person,  at  the  time,  has  no 
knowledge  of  the  direction  and  acta 
of  the  principal,  and  the  agent,  while 
on  his  way  to  make  the  payment,  is 
duly  gfunished  at  the  iDstance  of 
certain  jodgme at  creditors  of  hii  prin- 
cipal, — the  money  is  to  be  applied,  in 
the  proceeding  by  garnishment,  to 
satisfy  the  claims  of  the  judgment 
creditors ;  and  after  the  garnishment, 
tiie  money  being  in  mutodta  Ugii,  the 
agent  is  not  liable  for  it  to  the  person 
to  whom  he  was  directed  by  his  prin- 
cipal to  pay  it  over.  Center  *.  Uc- 
Qneeten,  18  Kan.  478. 

■  AtOt,  4  7800. 

■  Duke  «.  Rhode  Island  Locomt^ 
tin  Works,  11  B.  L  599.  Where  the 
statate  provided  that  the  snmmons 
in  tbe  garnishment  proceeding  might 
be  "  served  fm  the  preeident,  cashier, 
Mcratary,  treasurer,  general  or  spedal 
i^nt,  saperintendent,  w  other  prin- 


dpal  officer  of  snch  corporation,"  and 
that  it  should  "  be  the  duty  of  the 
officer  >o  Beired.or  of  the  proper  offi- 
cerof  such  corporation  having  knowl- 
edge of  the  facts,  to  appear  before  the 
justice  at  the  return  day,"  etc., — it 
was  held  that  the  OMulanl  tniuurtr  of 
a  railroad  company  was  its  proper  offi- 
cer, for  the  purpose  of  making  a  dis- 
closure in  a  proceeding  lu  which  it 
had  been  summoned  as  garnishee, 
Whitworth  V.  Pelton,  81  Mich.  98; 
t.  e.  46  N.  W.  Bep.  500.  The  gttteral 
agent  of  a  foreign  corporation  doing 
boeinees  in  Michigan,  who  is  author- 
ized to  reetiiit  terviet  of  proceu  in  its 
behalf,  has  authority,  under  the  gov- 
erning statute,  when  he  has  been 
served  with  garnishee  process  against 
his  company,  to  make  an  answer  or 
disclosure  in  its  behalf,  and  the  cor- 
poration is  not  to  be  considered  in 
default  for  want  of  an  answer  after  a 
disdoBure  filed  by  such  agent.  Loi- 
man  «.  Phoenix  Ins.  Co.,  SS  Mich.  66. 
Compare  Lake  Shore  Ac.  B.  Co.  •• 
Hunt,  39  Mich.  4W. 
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at  where  the  corporation  is  not  the  principsi  debtor, 
bject  of  the  process  is  to  attach  in  its  hands  money 
>wes  to  the  principal  debtor,  then  the  process  must 
st  it,  and  not  against  its  agent  holding  its  funds.* 

.    OamlBhment    of    Becdvers    of    Corporations.  — 

rs  are  officers  of  the  court,  and  consequently  money 
lands  is  in  cuatodia  legia,  under  precisely  the  same 
nces,  and  subject  to  the  same  conditions,  as  it  would 
I  when  iu  possession  of  the  clerk  of  a  court."*  The 
property  in  bia  bands,  provided  it  is  such  as  might 
come  into  bis  hands,  is  therefore  held  by  bim  as 
officer  or  hand  of  the  court  which  has  appointed  him, 
lurpose  of  administration  under  the  control  and 
of  the  court,  and  is  not  subject  to  garnishment  by 
a!  the  corporation  whose  property  it  is.*  Some  close 
have  arisen  with  respect  of  the  time  when  this  im- 
:om  attachment  arises,  and  also  in  respect  of  the 
1  it  ceases  to  operate.*  We  find  holdings  to  the  effect 
lere  appointment  and  qualification  of  the  receiver 
prevent  a  seizure  under  attachment  of  the  property 
incipal  debtor  until  the  receiver  has  reduced  the 

7805.  fanda  in  bis  hands  at  the  time  of  th* 

tual  Ins.  Oo. «.  SeeligBon,  anewer;  and  il,  after  monejr  was  aent 

iBuranceOo. V.Friedman,  by  the  corporation  to  such  agent,  a 

I.  c.  11  B.  W,  Rep.  104&  second  garnishment  vaa  aerved  upcMi 

igb  a  foreign  corporation,  bim,  it  waa  the  latter  eerrice  which 

ess  within  the  domestic  fixed  the  lien  of  the  attaching  credib- 

Biibject  to    gamiahment  or.    Daniela  *.  Meinhard,  63  Ga.  360. 

R.  Oo.  V.  Tyaon,  48  Qa.  ■  S  Wade  Attach.,  i  421;  ciung 

Dce  Oo.  V.  Friedman,  74  Field  •.  Jonea,  UGb.413;  Bentle^v. 

.  11  B.  W.  Rep.  1046) ,  jet  Sbrieve,  4  Md.  Oh.  412 ;  Hagedon  «. 

seaary  that   the   procesi  Bank  of  Wisconsin,  1  Finn.  (Wij.) 

reeled  againat  the  corp»-  61;  i.  e.  30  Am,  Bee  275;  Neltun  «, 

,  and  it  was  not  sufficient  Ctumer,  6  Rob.  (La.)  339. 

mmmon  its  local   agent  *  Ante,  i  6931;  2  Wade  Attach., 

[  it  within  the  domestic  4  424;    ctting  Taylor  «.  Oillean,  33 

having   the   custody  of  Tex.  508;  Farmers'  Bank  «.  Beaston, 

funds  there.    Agarniolt-  7  GUI  ft  J.  (Hd.)  421;  t.  e.  28  Am. 

Bd  against  the  agent  par-  Deo.  226. 

lid  not  bind  the  funds  of  *  Antt,  H  6019,  6020. 
tion  unless  he  bad  such 
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roperty  into  his  posseasioQ;'  and  on  the  other  hand,  that 
ly  Tuiduum  in  ilia  hands  of  the  receiver  may  be  attached, 
I  the  property  of  the  beneficiary  in  the  trust  whose  distribu^ 
re  ehare  it  is,  and  that  the  attachment  may  be  levied  apon 
for  the  purpose  of  holding  it,  even  before  the  receiver  has 
indered  his  final  acconnt,*  —  a  decision  which  seems  con- 
ary  to  sonnd  principle.' 

g  7813.  Attacbment  of  Sbares  by  Oamisbinent  a^lDst 
vrporatlon,  —  "In  Virginia,  where  proceedings  in  attach- 
ent  may  be  at  law  or  in  equity,  it  is  held  that  stock  in  a  cor- 
iration  is  an  estate  liable  to  seizure  by  attachment;  and  for 
le  purpose  of  such  proceedings,  the  stock  may  be  regarded 
I  in  possession  of  the  corporation,  and  may  be  reached  by 
le  creditor  of  the  owner,  by  process  of  garnishment."*  The 
me  mode  of  procedure  exists  in  Tennessee,  where  there  is  a 
atutory  remedy  in  the  court  of  chancery.*  But  this  mode 
'  procedure  is  not  general,  and  clearly  does  not  exist  upon 
17  sound  principle  relating  to  remedial  justice,  except  whera 
is  given  by  express  statute.    We  have  already  had  occasion 

consider  the  nature  of  shares  of  stock,*  and  in  whatever 
>;bt  this  species  of  property  may  be  viewed,  it  is  perfectly 
ear  that  it  cannot  be  viewed  in  the  light  of  a  fund  in  the 
mds  of  a  corporation,  belonging  to  the  shareholder.     The 

'  Farmen'Bankv.Beaatoa,  7Gill  thorities  seem  to  concur  in  holding 

J.  (Md.)  421 ;  I.  e.  28  Am.  Dec.  226.  receivers  and  similar  officers  liable  to 

*  McPbeiBon  «.  Snowden,  19  Hd.  gamisbment,  when  theyhave  in  thmr 

7;  Groome  *.  Lewis,  23  Md.  137;  hands  a  definite  Bum  to  which  the 

e.  SI  Am.  Dec.  563.  defendant  or  the  judgment  debtor  is 

'  Upon  the  question  of  the  right  to  clearly  entitled,  and  the  officer  bas 

'aek  by  gamithTttent  the  dittribuHve  nothing   more  to  do  witb  the   (nnd 

artofafimdiTithehand»  ofareetiver,  than  to  paj  it  over.    Some  of  them 

uter  in  chancery,  or  other  judicial  maj  go  beyond,  but  none,  so  far  as 

istee,  see  Wade  on  Attach.,  {  424;  they  have  been  examined.  Call  short 

m  Biffwick  v.  Lamon,  2  McArtbnr  of  this  conclusion," 
<■  a.),  172;  Williams  e.  Jones,  38  *  'i  Wade  Attach.,  f  842;  citing 

L  565;   Wearer  «.  Davis,  47  Ul.  Cbeeapeake  &c.  B.  Co.  *.  Pahie,  2E> 

S;  Ungdon  t>.  Lockett,  6  Ala.  727;  Gcatt.  (Va.)  002. 
e.  41  Am,  Dec.  78 ;   ante,  i  6934.  *  Hontidonico  v.  Page,  10  Heiik. 

dge  Wade,  reviewing  these  author-  (Tenn.)  443. 
tm,  concludes  by  saying:  "The  au-  '  Ante,  a  1071,  2767. 
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orporatioQ  is  indeed  a  qualified  truitee  for  the  Bbareholder  fo 
be  protection  of  his  legal  title  to  his  ehares;*  and  in  the  Aim 
harge  of  this  trast  ia  boaod  to  see  that  the  shares  stand  ii 
lis  name  on  its  books,  and  is  liable  for  a  conversion  of  then 
E  it  wrongfully  transfers  them  to  the  name  of  another.*  Bu 
be  title  and  tight  of  the  shareholder  are  not  that  of  a  par 
wner  of  a  joint  fund,  but  that  of  a  several  owner  of  ai 
ntangible  chose  in  action,  *  of  which  the  corporation  is  not 
xcept  in  the  qualified  sense  just  explained,  the  custodian 
t  must  follow  from  these  eonsideratious  that  corporate  sharei 
anuot  be  attached  by  a  notice  of  garnishment  served  upoi 
be  corporation,  except  in  those  cases  where  a  statute  ex 
•ressly  gives  that  peculiar  form  of  remedy.* 

S  7814.  Garnishment  of  Member  of  Hntaal  Insvnutc* 
iompanr.  —  In  like  manner,  unpaid  ataeaamenta  upon  thoirpn 
lium  notei,  due  by  the  policy-holders  of  a  mutual  inauranc* 
ompany,  are  subject  to  garnishment  by  creditors  of  the  com 
any.  When,  therefore,  a  person  insured  has  suffered  a  losi 
nder  his  policy,  and  the  company,  in  order  to  meet  that  loss 
lakes  an  assessment  upon  the  premium  notes  of  its  members 
be  insured,  apon  failing  to  receive  the  amount  due  him,  may 
fter  reducing  bis  claim  to  judgment,  provided  the  company 
till  remains  solvent,  issue  (in  Pennsylvania)  an  "attaehment 
eecution"  against  the  amount  of  unpaid  assessments  still  in 
be  hands  of  the  members  of  the  company,  and  against  th( 
mount  of  assessments  collected  by  an  agent  of  the  company 

*  Antt,  i  2486,  distinct  amonnt  at  the  time  when  tht 
■  AnU,  i  2487,  et  itq.  gftraiahment  ia  oerved.  AtOe,  4  S578 
'  AnU,  ^  1071, 1073.  Bee  also  Feue  *.  UnderwritetB'  XSa- 

*  Planters'  dto.  Banlc  *.  LeavenB,  4  ion,  1  111.  App.  287 ;  Fanll  v.  Alas 
la.  763;  Bom  «.  Bon,  2G  Oa.  297.  kadcOo.,  14  Fed.  Bep.  667;  <.e.f 
he  gamiahment  of  atockholden  m  Sawy.  (U.  8.)  420;  Feteracoi  *,  Sin' 
tbtOTt  oj  Itte  eoTjiOTatiim  stands  on  a  clair,  83  Pa.  8t.  250,  and  coks  Uierc 
■tally  different  footing;  and  here,  cited.  That  aharea  d  stock  are  not 
I  klready  seen,  the^  are  liable  to  aabject  to  aUachment  without  the  aid 
irnishment  where  a  eaS  has  been  of  statute,  see  Haley  «.  Reid,  16  Ga, 
Lode  and  duly  notified,  bo  that  they  437  i  Foster  «.  Fottot,  37  Mo.  626. 

re  indebted  to  the  corporation  in  a 
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bat  not  paid  ovei  by  bim.*  In  Fennsylyania,  —  and  no  rea- 
son is  perceived  why  the  rale  ahoald  not  be  general,  —  a  cred- 
itor of  a  mataal  fire  insurance  company,  who  has  reduced  bis 
claim  to  judgment  and  issued  an  "  attachmeut-ezecution" 
thereon,  and  summoned  a  member  as  garnishee,  who  ie 
indebted  to  the  company  on  his  preminm  note  for  his  propor- 
tion of  loss  enstained,  but  the  amoant  of  which  indebtedneaa 
has  not  at  the  time  been  fixed  by  assessment,  acquires  a  lien 
upon  such  indebtedness  and  a  right  to  preferenct  in  distribution 
where  a  reenver  is  subsequently  appointed  by  a  decree  of  a 
court  dissolving  the  corporation,  altboagh  the  assessment  is 
levied  by  such  receiver.*  In  other  words,  the  debt  due  by  the 
member  to  the  company  upon  his  premium  note  is  capable  of 
being  seized  in  attachment,  although  the  amoant  of  it  has  not 
yet  been  fixed  by  an  assessment,  and  although  such  amount  is 
subsequently  fixed  by  an  assessment  made  by  a  court  receiver 
for  the  general  purpose  of  a  judicial  administration.* 

§  7810.  Oarnishment  of  Insaraiice  Companies  before  Ad- 
Jostaient.  —  Where  a  loss  baa  happened  under  a  policy  of  in- 
surance, and  a  creditor  of  the  insured  seeks  to  impound,  by 
attachment  and  garnishment,  the  debt  which  thereby  accrues 
to  him  from  the  insurance  company,  the  question  of  his  right 
to  proceed  will  depend  upon  the  question  whether  the  ciroum- 
stanoes  have  occurred  which  would  entitle  the  insured  to  main- 
tain an  action  against  the  company  to  recover  the  amount  which 
has  become  due  under  the  policy.  But  the  mere  fact  that  there 
has  been  do  adjustment  of  the  loss  would  not  seem  to  oppose 
an  ohfltacle  to  a  garnishment  by  the  insurance  company;*  for 
the  adjustment  is  the  act  of  only  one  of  the  parties  to  the  con- 
tract, and  the  right  of  the  insured  to  recover  does  not  depend 
upon  that  act,  but  depends  upon  the  terms  of  the  contract, 
and  the  fact  of  the  loss.  Besides,  if  the  amount  of  the  debt 
were  not  ascertained,  it  would  nevertheleaa,  on  principle  and 

■  Ebtyi  9.  Lycoming  Ac  Ins.  Oo.,         ■  Ibid. 
MP».8t.lU.  *  Hanover  Eire  Ins.  Co.  «.0(»iiior, 

■  Hats  v.  Lycoming  Ac  Ina.  Co.,     SO  IlL  App.  297. 
90  Fft.  Bt.  621. 
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thoTity,  be  capable  of  being  impoanded  by  attachment  and 
rniahment,  so  as  to  fix  a  lien  upon  it,  which  would  hold  the 
lount  which  might  be  ascertained  to  be  due.'  Many  stat- 
es relating  to  garnishmeot  provide  in  terms  for  the  attach- 
g  by  garnishment  of  debU  not  yet  due;  but  it  has  been  justly 
Id  under  such  a  statute  that  it  refers  only  to  claims  which 
B  already  fixed  in  amount,  or  capable  of  being  fixed,  and  which 
a  not  dependent  for  their  validity  or  amount  ou  anything 

be  done  or  earned  in  future,  or  on  a  continued  liability 
lich  may  be  changed  by  events.*  If  this  principle  ia  ap- 
led  to  the  garnishment  of  the  amount  due  by  an  insurance 
mpany  under  a  policy  where  a  loss  has  taken  place,  and  if, 

the  terms  of  the  policy,  the  company  is  allowed  a  stated 
ne  within  which  to  rebuild  or  repair,  which  time  is  not 
pired  at  the  time  of  the  service  of  the  garnishment,  then 
e  attaching  creditor  cannot  proceed,  provided  the  rule  ol 
e  jurisdiction  ia  that  he  must  proceed  upon  the  statement 
facts  existing  at  the  time  of  the  service  of  the  garnishment, 
d  not  upon  that  existing  at  the  time  of  the  disclosure  or  the 
,al.*  Similarly,  it  has  been  held  that  where  the  policy  con- 
ins  the  usual  provision  for  notice  to  the  company  in  case  ol 
is  and  for  the  submission  to  the  company  of  proofs  of  lose 

the  assured,  these  provisions  must  be  substantially  com- 
ied  with,  unless  waived  by  the  company,  for  they  are  con- 
tions  precedent  to  the  right  of  the  assured  to  maintain  an 
tion  on  the  policy;  and  consequently,  until  they  are  com- 
ied  with,  or  waived,  he  cannot  maintain  his  action,  and  bis 
editor  cannot  impound  the  debt  by  garnishment.* 

I  7S16.  OarDlsbmeDt  of  Snch  Companies  where  the  PoUcj 
is  been  Assigned. —  Some  peculiar  questions  have  arisen,  in 
oceedings  by  garnishment  against  insurance  companies, 
owing  out  of  the  relation  subsisting  between  the  companji 
:d  the  policy-holder.     It  has  been  held,  for  instance,  that 

■  Hays  V.  Lycommg  Ac.  Ina.  Co.,  2S  Mich.  201;  Godfrey  v.  Mftcomber, 

Fa.  St.  621.  128  Mobb.  188.    See  aiaa  McKeaii  «, 

*  Vogel  V.  FreatoQ,  42  Hicb.  611.  Turner,  46  N.  H.  203. 

*  UarU  V.Detroit  Fire  Ac.  Ins,  Co.,  *  Qies  •.  Becbtner,  IS  Hinn.  279. 
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where  an  maaraDce  company  is  snmmoned  as  garnishe*  in 
an  action  against  a  policy-holder,  premiums  due  on  policies 
pterionsly  aangned  hy  the  policy-holder  with  the  consent  of 
the  company,  cannot  be  set  off  against  the  amonnt  due  by  the 
eompaoy  on  account  of  the  loss.'  And  where  iusurauce  poli. 
cies  were  assigned  with  a  stipulation  that  a  portion  ol  the  pro- 
ceeds should  be  paid  by  the  aggignee  to  a  third  person,  it  was 
held  that  the  assignee  could  not  be  charged  as  garnishee  of 
the  third  person.*  Where  a  policy  of  iosurance  on  goodi  at 
•M  was  assigned  by  the  policy-holder  to  his  creditor,  and  the 
goods  vere  lost,  and  subsequently  a  creditor  of  the  policy- 
holder proceeded  by  garnishment  against  the  insurance  eom- 
paoy, which  had  not  received  notice  of  the  assignment,  it  was 
held  that  the  assignment  was  snfBcieut  to  Test  an  equitable 
right  in  the  aseignee,  and  that  the  company  could  not  ba 
charged.*  Where  the  creditor  of  a  policy-holder  proceeded 
by  garnishment  against  the  insurance  company  to  reach  an 
amonnt  due  under  a  policy  which  was  made  payable  to  a  third 
party  "as  his  interest  should  appear,"  and  his  interest  ap- 
peared to  be  that  of  a  mortgagee  of  the  insured  property,  under 
a  mortgage  which  was  not  Ttcorded, — it  was  held  that  the  mort- 
gage was  sufficient  to  uphold  his  right  to  the  insurance  money, 
to  the  amount  actually  due  under  the  policy.*  But  here,  stress 
was  laid  upon  the  fact  that  the  mortgage  had  been  made  in 
good  faith.  It  would  have  been  open  to  the  garnishing  cred- 
itor to  contest  the  right  of  the  mortgagee  to  the  fund,  upon 
the  groond  that  the  mortgage  was  fraudulent  as  against  cred- 
itors.' 

S  7817.  Gamlshinent  of  Corporation  Formed  Iit  Concar- 
i«nt  AcUou  of  Different  States.  —  Corporations  formed  by 
the  concurrent  legislation  of  two  or  more  States  to  build  and 
operate  an  interstate  bridge,  or  an  interstate  railway,  are,  as 

•  CkTslaad  «.  Cbp,  »  Mass.  SOI.  *  Oo^kendall  •.  Lodd,  82   Hinn. 
*nai9.0n.iriotd,»Qny0ttm.},     OB;  (.  e.  21  N.  W.  Rep.  7S3. 

lU.  *  North  8ttr  Boot  A  Bhoe  Go.  •. 

*  Wska&aU  •.  Haitiii,  S  Itam.  lAdd,  S3  Minn.  381 ;  t.  c  SO  H.  W. 
Ol.  It«p.SH. 
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6  Tbomp.  Corp.  g  7818.]    AcnoNS  bt  and  against. 

already  seen,'  a  domeaiie  corporaiion  within  each  of  the  States. 
Such  a  corporation  is  a  retident  of  each  of  such  States,  for  the 
purposes  of  the  ordinary  jurisdiction  of  its  courts,  and  conse> 
quently  may  be  subjected  to  garnishment  in  any  one  of  them, 
provided  the  litut  of  the  debt  is  there,  though  its  principal 
oiBce  or  place  of  busioeBs  be  not  there.* 

S  7818.  Answer  of  tbe  GamUl>ee.-^The  rule  of  the  com- 
mon law  being  that  a  corporation  could  not  tpeak,  nay  even 
whiaiper,  except  by  its  corporate  seal*  it  followed  that,  where 
this  rule  was  adhered  to,  a  corporation  proceeded  against  as 
garnishee  could  annoer  only  under  its  corporate  seal*  But  the 
general  disuse  and  abolition  of  corporate  seals  has  rendered 
this  rule  obsolete,  and  it  is  believed  that  in  such  a  case  the 
corporation  may  answer  without  the  use  of  its  seal,  by  any 
authorized  agent.* 


>  AnU,  4(  47,  319,  320,  488,  7438, 
7462,  7472,  7490,  7799;  po»(,  H  8012, 
8(^,  8128. 

>  Drake  Attach.,  5th  ed.,  f  479; 
Mahanejr  «.  Eephait,  16  W.  Vs.  e09, 
S26 ;  Smith  v.  Boston  &c.  Railroad,  33 
N.  H.  337.  Bee  ftlao  Bolton  «.  Peon- 
■ylnnia  Co.,  88  Pa.  6t.  281. 

*  AnU,  i  e>044,  note  2,  p.  3766. 

*  Baltimore  &c.  R.  Co.  «.  Galla- 
hae,  IS  Gratt.  ( Va.)  666 ;  i.  e.  66  Am. 
DM.2&4. 

*  StaUOet  aleo  eziat  changing  this 
prindple,  such  ai  the  following  in 
Alabama;  "The  proTisiona  of  thii 
chapter  are  applicable  to  all  pmate 
COTporatione,  and  all  affidavits  re- 
quired to  be  made  nnder  ite  provl- 
aioDs  may  be  made  hj  the  president, 
cashier,  secretary,  or  any  other  duly 
authorised  agent  of  such  corporation ; 
and  euch  corporation  may  do  and  be 
dealt  with  under  its  provisions  in  the 
same  manner  as  if  they  were  natural 
persons."  Ala. Code, 4 3267.  "This," 
■aid  Stone,  C.  J.,  "Is  manifestly  a 
change  of  the  common-law  mode  ol 
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official  action  br  «  corporation,  for, 
at  common  law,  corporate  acts  were 
performed  under  the  seal  of  the  cor- 
poration. Giarniebment  is  a  species 
of  attachment,  and  the  poiging  of 
the  conscience  of  some  one  having 
knowledge  of  the  facta,  is  aeceasary  to 
its  inccesBful  administration.  Hence, 
the  l^islative  change,  by  which  a 
sworn  personal  answer  is  secured. 
And,  uoder  this  statute,  corporations 
'may  do  and  be  dealt  with,  in  the 
same  manner  as  if  they  were  natoral 
persons';  that  is,  they  may  be  re- 
quired to  answer  orally,  to  have  their 
answers  rejected,  if  they  refuse  to 
answer  when  so  ordered,  and  to  have 
jod^ment  rendered  against  them  for 
want  of  an  answer.  The  answer  may 
be  made  by  the  '  president,  cashier, 
secretary,  or  any  other  duly  aatbor- 
ised  agent  of  such  corporation.'  Tbe 
legislature  cannot  be  sappoeed  to 
have  intended  that  tbe  corpoiatioii 
may,  at  its  mere  pleasure,  authorise 
one  of  tbe  named  officers,  or  any  other 
agent  it  may  appoint,  to  attend  and 
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0ARNI8HUBNT  OP  CORPORATIONS.    [6  Thomp.  Cotp.  §  7820. 

I  T819.    Belief   In    'Equity    agralnat   Ckunlabee. — It   is   a 

linciple  of  eqaity  jurisprudence  that  equity  will  not  relieve 
pari!/  againtt  a  judgment  recoTered  against  him  at  law,  unless 
3  was  prevented  from  making  hia  defense  by  circumstances 
it  necessary  to  be  here  stated,  bat  "  unmixed  with  negligence 
'  fault  on  his  part."*  For  the  purposes  of  this  rule  the  neg* 
^nce  of  the  agent  through  whom  the  judgment-debtor  acted 
1  making  his  defense  ia  imputable  to  him.  Therefore,  the 
igligence  of  an  o£Qcer  of  a  corporation,  in  allowing  a  judg- 
ent  to  be  rendered  against  the  corporation  as  garnishee, 
ben  the  debt  has  been  previously  assigned  to  another  party, 
id  notice  thereof  has  been  given  to  another  officer,  will  exclude 
ich  corporation  from  relief  in  equity  against  the  judgment.* 

8  7S20.  Otber  Matters  Belatlnff  to  the  Oarnisfament  of 
>7p(a»tloi>B.  —  A  number  of  other  matters,  depending  mostly 
>on  local  statutes,  will  now  bo  referred  to,  chiefly  in  the  notes. 
tie  fact  that  the  money  ia  payable  on  the  draft  of  the  creditor 
'  depositor  upon  giving  a  certain  notice,  as  is  usual  where 
oney  ia  deposited  at  interest  in  a  savings  bank,  does  not 
'event  hit  creditor  from  seizing  it  by  garnishment  although 


kke  answer  for  the  corporstitm.  It 
ghb  select  ma  agent  with  inten- 
oal  reference  to  hia  wuit  at  knowl- 
ge  of  the  facte  about  which  he  ie  to 
interrogated.  The  intention  was, 
%t  the  answer  ihoold  be  mode  by 
ne  pereon  cogoiEant  of  the  facte, 
lettwr  that  pereon  was  president, 
shier,  secretory,  or  some  other 
entof  the  corpora  don.  Afailnreto 
awer  by  some  officer  or  agent  who 
a  answer  knowingly,  would  author- 
I  a  judgment  for  want  of  an  answer, 
bject  to  be  made  final  as  in  other 
sea."  Ex  parte  Cincinnati  Ac.  R. 
>.,  78  Ala.  268.  Under  statutes  of 
ichigan  (How.  Hich.  Stat.,  i  8066, 
■mended  by  Mich.  Pub.  Acts 
S6,  p.  240),  a  corporation  proceeded 


against  as  garaisbee  in  a  conrt  of  a 
jutUee  of  the  ptace  in  a  different  town- 
ship from  that  in  which  the  principal 
business  office  of  the  corporation  is 
aitaate-J,  may  iranimtt  by  mail  iti  dit- 
eloture  verified  by  the  oath  of  its 
proper  officer.  'Whitworth  v.  Pelton, 
61  Mich.  98;  I.  «.  46  M.  W.  Bep.  500. 
Compeliing  an  atuver  nnder  Alabama 
aViXata  hj  attaehment  or  judgment  niii; 
Ex  parte  (Sncinnati  &c.  R.  Co.,  78 
Ala.  268. 

>  Foster*.  Wood,  6  Johns.  Gh.  (H. 
Y.}  87,  89;  Marine  Ins.  Co.  v.  Hodg> 
son,  7  Crancb  (V.  &),  332;  fiatemau 
•.  Willoe,  1  Scb.  &  Let.  201;  Slack  «. 
Wood,  9  Oratt.  (Va.)  40. 

*  Richmond  Enquirer  Co.  r.  Bob- 
ineon,  24  Gratt.  (Va.)  648. 
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a  Tbomp.  Corp.  §  7880.]    aotioks  bt  Ain>  aqaihbt. 

the  notice  hu  not  been  given.*  It  has  been  held  in  Misflonri 
that  the  validity  of  a  conveyance  maj  be  tried  in  a  proceeding 
hj  garniehment  in  a  court  of  law.*  Extending  this  doctrine, 
it  is  held  that  the  qneetion  of  the  validity  of  a  transfer  of  the 
assets  of  a  corporation,  alleged  to  have  been  made  in  frand  of 
creditors,  may  be  tried  in  a  proceeding  by  garnishment.* 

'  Clapp  v,  Huieock  Bank,  1  Allen  corpontionB,  BtiowinKWrviceoB"tbe 

(Mua.),  394.  vithio  nuned  garniahae,"  fatally  de- 

■  Lea  V.  Tabor,  8  Uo.  S22;  Lack-  fectiTC:  Bon  Hut.  Ina.  Oo.  •,  Beelig- 

land  •.  Oareecbe,  66  Ho.  S87.  eon,  68  Tex.  S,  7.    The  court  nf  that 

*  Ej^rman  v.  KrieckhaoB,  7  Ho.  "  ouch  a  return  ia  not  ■uScientapoo 
App,  4£6.  GamiBhinent  of  debt  dvt  an  ordioarj  citation,  and  ia  equally 
to  two  eorpomtiotu  jointly,  eyidenced  defectiTe  aa  a  return  to  a  utation  in 
by  note  or  drq/t  alleged  to  have  been  gamiahmeat";  Citing  QnTeee.  Bob- 
fro  tw/m«d  injVawl  o/cr«dttor«:  Horn-  ertson,  22  Tex.  130;  Thomsaon  «. 
phrejri*.  Atlantic  Milling  Co.,  98  Mo.  Biahop,  24  Tex.  302;  Rjaa*.  Martin, 
642;  I.  «.  10  8.  W.  E«p.  140.  That  29  TBx.  412.  Attachii^  by  gamUh- 
the  affidavit  moat  state  that  the  gar-  ment  the  vUhdrawd  value  of  ahana 
nishee  ia  a  ctnporotton,  or  a  partner-  in  eo-operative  bank:  Atwood  *.  Ba- 
lAtji,  etc.,  see  Insurance  Oo.  e.  Fried-  mas,  149Maas.l67;  (.e.21N,  E.Bep. 
man,  74  Tex.  &e.  Atam  on  the  nrit  236;  SL.  B.  A.  410. 
of  gamiahment  diiect«d  againat  (wa 
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CHAPTER   CXG. 

MAMDAMUB  AGAIHBT  COEPOEATION8. 


nu.  Mandamut  tg»Iiut  eorporatknis 

to    compel    perfomtaQCa   of 

public  datieo. 
7827.  When  not  issued  to  compel  the 

performance    of    pablie  dtir 

ties. 
TB2S.  Doctrine  th&t  the  public  dutj 

most  be  enjoined  by  Btatate. 
7619.  Doee  not  lie  to  compel  the  per- 


Bacnox 

formanoe    of    disoetionuj 

7830.  Who  apply  for  the  writ:  plaia- 

tiS  ia  the  action. 
78S1.  Agftinit  corporation  in  corpont* 

name. 
7832.  Oorporation  may  appeal  where 

the  writ  mnfl  tigainst  its  offl> 


S  TSae.  Handainiifl  against  CorporatlonB  to  Compel  Per> 
fannanc«  of  Pabllc  Duties. — A  writ  of  mandamua  wiU  bo 
issued  to  compel  a  corporation  to  perform  a  public  duty,  where 
ttie  daty  is  plainly  prescribed  by  a  mandatory  statute,  where 
there  is  clear  proof  of  a  breach  of  that  duty,  aud  where  there 
is  no  other  adequate  legal  remedy  to  compel  its  performance.^ 
Thna,  mandamtu  lies  to  enforce  a  provision  in  the  charter  of  a 
railroad  company  requiring  it  to  maintain  its  railroad  in  a  con- 


'  "Where  the  charter  of  a  corpo- 
ration,  or  the  gener&l  otatnte  in  force 
ud  applicable  to  the  sabject,  impoeea 
a  ipecific  duty,  either  in  tenna  or  l^ 
fair  and  reasonable  conetruction  and 
implication,  and  there  is  no  epeciQo 
or  adequate  remedy,  the  writ  of  matf 
irnHu*  will  be  awarded."  1  Bedf.  tot 
B^lw.  (4tfa  ed.)  644 ;  quoted  with  ap- 
proral  in  State  v.  Bonthera  Minn.  R. 
Co.,  18  Minn.  40,  41.  "  But  the  writ 
will  not  be  awarded,  unless  the  right 
Bought  to  be  enforced  ia  a  complete  and 
perfect  legal  right,  and,  of  course,  the 
ndprocal  obligation  a  complete  and 


perfect  legal  obligatitm,"  Ibid.;  cit- 
ing Ex  parte  Napier,  18  Q.  B,  602, 694. 
"  The  right  and  obligation  are  neces- 
sarily correlative ;  if  there  be  no  obli- 
gation, theretsnorighL"  Ibid,  Jfan- 
damu*  lies  where  there  is  no  other 
remedy  <U  law,  and  the  fact  of  there 
being  a  ntnedy  in  tfaiiy  furniahes  no 
objection  to  the  remedy  by  mandawmt; 
nor  is  itan  objection  that  the  reepond- 
ent  may  be  punished  for  omitting  to 
do  the  act  to  compel  which  the  ma*- 
doMutia sought.  FeoplecNewYork, 
10  Wend.  (H.  Y.)  393. 
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tinnoua  line;*  or  to  nin  its  cart  to  a  certain  point  on  tide  water;' 
or  to  compel  the  Union  Pacific  Railroad  Company  to  operate 
its  line  to  Council  Bluffs,  in  the  State  of  Iowa,  instead  of  mak- 
ing its  eastern  terminus  at  Omaba,  in  the  State  of  Nebraska;* 
or  to  compel  a  railroad  company  to  build  and  keep  in  proper 
repair,  bridges  where  its  road  crosses  a  public  highway;^  or  to 
reconstruct  a  public  road  which  it  has  occupied  with  its  rail- 
road tracks;*  or  to  remove  a  bridge  constructed  across  a  navi- 
gable stream  without  a  draw,  and  in  lieu  thereof  to  construct 
and  maintain  therein  a  bridge  with  a  draw,  for  the  passage  of 
vessels  io  compliance  with  the  governing  statute;*  or  to  per- 
form the  statutory  duty  of  constructing  and  roaintainiug  a 
farm  crossing  for  the  benefit  of  a  private  owner;'  or  to  com- 
pel a  canal  company  to  bridge  a  canal  over  a  private  way,  which 
it  has  cut  off;*  or  to  compel  a  railroad  company  to  run  all  its 
passenger  trains  to  a  station  which  it  has  once  located  and 
used,  in  a  town  made  a  terminal  point  by  its  charter,  which 
town  is  a  county  seat;*  or  to  maintain  a  station  in  a  certain 
town  where  there  is  a  clear  and  strong  case  of  public  neces- 
sity;" or  to  restore  to  its  former  usefulness  a  public  highway 
which  it  has  occupied  with  its  tracks;"  or  to  erect  fences  as 


<  Union  Pac.  B.  Oo.  v.  Hall,  91 
T7.  8.34S. 

*  8tat«  V.  Hartford  Ac  R.  Oo.,  89 
Conn.  63S. 

*  Union  Fac  B.  Co.  *,  Hall,  91 
U.  8.  843;  afflnuing  *.  e.  *  Dill.  (U. 
B.)  47S. 

*  State  V.  Wilmington  Bridge  Co., 
SHarr.  (D«!l.}812;  People  p.  Troy  &c 
B.  Co.,  37  How.  Pr.  (H.  Y.)  427;  Peo- 
ple V.  Boston  Ac.  B.  Co.,  70  M.  Y.  669. 
It  ia  no  objection  to  granting  tlie  writ, 
in  such  caae,  that  the  company  is  lia- 
ble to  indictment  f<w  omitting  to  per- 
form  the  act.    Ibid. 

*  Com.  e.  New  York  Ac.  B.  Co., 
US  Pa.  St.  eS;  t.  e.  20  Atl.  Rep.  961. 

*  New  Orleane  Ac.  B.  Co. «.  Minis- 
flippi,  112  V.  B.  12. 
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*  Bute  «.  Chicago  Ac.  B.  Co.,  ?9 
Wis.  269;  I.  0.  12  L.  B.  A.  180;  48 
N.  W,  Bep.  343.  Hera  again,  the 
fact  that  an  actum  it  given  for  a  ptix- 
oKylor  failing  to  perform  the  dnt7 
does  not  prevent  the  remadjr  by 
mandamitt,  becanaa  that  ia  not  each 
an  adeqoate  remedy  at  law  as  bus 
the  remedy  to  compel  tiie  perform- 
ance of  the  dntf.    Ibid. 

■  State  t.  Savannah  dec  Canal  Co., 
28Qa.666. 

*  People  *,  LoniBville  Ac  R.  Oo., 
120  ni.  48. 

>■  People  «.  Chicago  Ac.  B  Co.,  130 
HI.  176. 

"  People  «.  Datchesa  Ac.  B.  Oo^ 
68  N.  Y.  152. 
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irected  by  statute;*  or  to  establish  and  maintaia  a  station 
i  a  particular  place,  where  the  statute  law  so  requires;*  or  to 
impel  a  water  aupply  company,'  or  a  gat-light  company,*  to 
tpply  a  euatomer  who  complies  with  the  conditions  entitling 
im  to  be  supplied;  or  to  compel  a  railToad  company,  which 
as  leased  its  road  and  which  owns  no  personal  property  of 
ay  material  value,  to  pay  a  tax  upon  it$  capital  stock;*  or  to 
3mpel  the  board  of  trustees  of  the  Wabash  &  Erie  Canal  to 
3nd  up  the  papers  in  an  appeal  made  by  a  land-owner  from 
n  assessment  of  damages  for  taking  his  land.* 

g  7S27.  "Wben  not  Issued  to  Compel  the  Performance  of 

^Ulo  Datles.  —  It  is  said  that  a  writ  of  mandamus  to  corn- 
el a  railroad  corpjoratioo  to  do  a  particular  act  in  construct- 
Dg  its  road  or  buildings,  or  in  running  its  trains,  can  be 
isued  only  when  there  is  a  apectfie  legal  duty  on  its  part  to 
0  that  act,  and  clear  proof  of  a  breach  of  that  duty.'  For 
astance,  if  the  charter  of  a  railroad  corporation  simply  au- 
borizes  it,  but  without  requiring  it,  to  construct  and  main- 
iiin  a  railroad  to  a  certain  point,  maTwlamui  will  not  lie  to 
ompel  it  to  complete  and  maintain  its  road  to  that  point, 
'here  it  appears  that  it  can  not  be  done  at  a  proSt,'  or 
rhere  a  grant  of  public  lands  has  been  made  to  enable  it  to 
o  so,  which  grant  has  been  forfeited.*  So,  in  the  view  of  a 
aajority  of  the  Supreme  Court  of  the  United  States,  a  man- 
lamtM  will  not  lie  to  compel  a  railroad  corporation  to  build 

■  People  *.  Rocheiter  Ac.  B.  Co.,  ■  Wabash  Sec  Canal  Co.  v,  John- 

e  H.  T.  3H.  son,  2  Ind.  219. 

•  C(»n.».Ea«temE.Oo.,103Ma«8.  ■>  Gray,  J.,  InNorthemAo.  R.  Co. 
84,268;  i.  e.  *  Am.  Rep.  555.  Com-  r.  WaBhingtoa,  1«U.8.4B2,498;  ».e. 
iu«  Soatbeofitera  B.  Go.  «.  Railway  II  Rail.  A  Corp.  L.  J.  116;  12  Sup. 
^omm.,  6  Q.  B.  Div.  6S6.  Ct.  Rep.  283. 

•  Haogen  v.  Albina  Light  Ac.  Co.,  *  York  &c.  R.  Co.  e.  The  Queen,  1 
!1  Or.  411 ;  i.  «.  14  L.  R.  A.  424 ;  45  El.  4  Bl.  868 ;  G«at  Western  B.  Co.  v. 
Ub.  L.  J.  170;  28  Pac.  Rep.  244.  The  Queen,  1  El.  4  Bl.  874;  State  v. 

'  People  •.  Manhattan  Gaa  Light  Southern  Minn.  B.  Co.,  18  Minn.  40. 
X>.,46BM'b.(N.Y.)136;  t.c.lAbb.         *  State  «.  Sonthem  Eaneaa  Ry. 

•r.  (w.  «.)  (N.  T.)  404.  Co.,  24  Ted.  Bep.  179.  Compare  Com- 

•  Paraon  ».  Watien  R.  Co.,  32  N.  monwealth  •.  Fitchbnrg  B.  Co.,  12 
'.  L.  441.  Gray  (Maaa.).  ISO. 
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[  maintaia  a  station  at  a  particular  place,  aniess  there  ia  b 
ir  speciGo  duty  so  to  do  imposed  by  statute,  and  a  clear 
acfa  of  that  duty.*  So,  a  mandamtu  will  not  be  granted  to 
ipel  a  railroad  company  to  operate  a  line  leased  by  it  nn- 
a  ktue  which  both  parties  to  the  suit  agree  is  illegal  and 

a.' 

7828.  Doctrio*  that  the  Pnbllo  Dntr  miut  be  Enjoined 
Statute.  —  The  doctrine  of  man;  courts  is  that  mandamu* 
[  not  lie  to  compel  a  corporation  to  perform  a  public  duty 
ess  the  performance  of  that  duty  is  eUarly  cmd  expretdy 
tined  by  ttatuie,  no  matter  how  great  the  public  necessity 

its  performance  may  be.'  This  ia  a  very  poor  doctrine, 
[  an  examination  of  several  of  the  cases  which  affirm  it 
strate  that  fact.  In  one  of  them  there  was  a  clear  and 
Bsing  public  necessity  for  the  building  of  a  proper  station 
ise  on  the  £rie  Railway  at  a  town  containing  twelve  hun- 
d  inhabitants.  The  company  refused  to  baild  the  station 
ise,  not  because  they  had  not  the  means  to  do  so,  but  be- 
se  the  directors  decided  that  it  would  not  he  to  their  interest 
.0  so.  Application  was  made  to  the  railway  commissioners, 
.  upon  a  hearing  they  held  that  the  company  ought  to  build 

Northern  &c  B.  Oo.  «.  Waahing-  with  th«  carrier  to  refuse  to  tnma- 

142U.S.492;i.«.3S  L.ed.l0e2;  port  it,  although  in  point  of  fact 

.ail.  &  Oorp.  L.  J.  115;   12  Sup.  it  waa  not  an  intoxicating   liquor. 

Rep.  283.    8«e  to  the  contrarr,  Miliraakee  Malt  Extract  Oo.  t>.  Ohi- 

g  in  the  preceding  Bection,  and  cago  Ac.  R.  Co.,  78  Iowa  98;  t.  o. 

that  the  dissenting  opinion  <£  S4  N.  W.  Rep.  761. 
Justice  Brewer,  concurred  in  bj  ■  People  «.  Colorado  Ac  B.  Co., 

I  and  Harlan,  JJ.,  aeema  to  ahow  42  Fed.  Rep.  638 ;  t.  e.  8  Bail,  ft  Corp. 

this  case  was  wrongly  decided  L.  J,  270;  45  Am.  A  Eag.  Bail.  Caa. 

»  merits.     The  Supreme  Court  699. 

)wa  refuaed  to  grant  a  mandamtu  *  People  «.  New  York  As.  B.  Co., 

nmpel   a    railroad    company  to  104  N.  T.  5S;  t.c  58  Am.  Bep.  454; 

iporC  an  article  called  "  New  Era  Northern  Pac  R.  Co.  v.  Washington, 

',"  the  atatute  law  of  that  Btat«  142  U.  8. 492.    Compare  Atchison  Ac 

ibiling  common    carriers   from  B,  Co,  ••  Denver  Ac  R.Co.,110U.8. 

ging   into  the  State  tnloxiecxinir  667,wbichwasabill  inequitjtocooH 

in,  including  beer,  and  the  arti-  pel  one  connecting  nulroad  to  grant 

»ing  prima  faeU  within  the  pro-  certain  facilitiea  to  another* 
lion,  BO  that  it  was  discretional/ 
6220 


^yGoo'^lc 


ifUfDAifus  AGAINST  coBPORATiOHB.     [6  Thotup.  Corp,  g  7828. 

le  station  hoase.  Bat  u  the  legislature  had  clothed  them 
ith  onlj  an  advisory  power,  the  corporation  ignored  their 
acommendation;  whereupon  the  Attorney-Qeneral  applied  for 
writ  of  mandamus.  This  was  granted  by  the  Supreme  Court; 
ut  the  Court  of  Appeals,  reversing  its  decision,  held  that, 
Itbough  the  grievance  complained  of  was  an  obvious  one,  yet 
be  burden  of  removing  it  could  be  imposed  upon  the  defend- 
nt  by  the  legislature  only.*  So,  in  a  case  where  tbe  manipu- 
itorg  of  a  railroad  corporation  had  built  its  road  into  a  county 
rhere  a  county  seat  was  already  established  and  inhabited, 
nd  which  was  the  largest  and  most  prosperous  town  in  the 
ouoty,  and  for  many  miles  along  tbe  road ;  but  nevertheless, 
be  manipulators  ran  tbe  road  through  the  county  seat  with- 
>nt  establishing  a  station  there,  or  making  it  a  stopping-place, 
mt  established  a  now  town  contiguous  thereto,  —  a  paper  town 
—  and  all  this  for  reasons  best  known  to  its  manipulators, — 
)erhap8  because  the  county  seat  refused  to  pay  a  bonus  to  them, 
>r  because  they  could  make  a  reaUestate  speculatiou  by  found* 
ng  a  new  town,  —  it  was  held,  reversing  tbe  court  below,  that 
i  mandamus  would  not  issue  to  compel  them  to  establish  a  sta- 
ion  and  stop  their  trains  at  tbe  county  seat.*  The  better 
?iew  is  that  under  every  railroad  charter  or  enabling  statute, 
here  is  an  implied  obligation  on  the  part  of  the  company  to 
uaintain  a  station  wherever  tbe  public  interest  demands  it; 
ihat  the  State  legislature,  their  sessiona  often  limited  to  a  few 
ireeks,  cannot  bestow  such  a  special  attention  upon  the  inter- 
ests of  local  communities  as  to  prescribe  by  statute  that  rail- 
road companies  shall  be  obliged  to  maintain  stations  at  this 
or  that  point;  that  such  legislatures  have  not  the  proper  facili- 
ties for  determining  where  such  stations  should  be  located, 
without  doing  injustice  to  the  railroad  company  on  the  one 
hand  or  to  the  people  on  the  other  hand;  and  that  conse- 
quently the  power  ought  to  reside  in  the  judicial  courts,  upon 
a  full  hearing,  to  make  such  determination,  and  to  enforce  it 

'  People  V.  New  York  *c.  R.  Co.,  •  Horthem  Pac  R.  Co.  •.  Waeb- 
KM  N.  Y.  B8,  67 ;  «.  d.  6S  Am.  Rep.  Ington,  142  V.  S.  492  (Bnw«r,Field, 
tU.  and  Harlan,  JJ.,  disMnting). 
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hy  mandamut,  the  writ  going  of  coarse,  only  in  a  clear  and 
strong  case  of  pnblic  necessity.  Sucli  ia  substance  is  the  doc- 
trine of  the  Supreme  Court  of  Nebraska;'  and  such  mani- 
festly is  the  principle  on  which  other  courts  have  acted,*  But 
under  this  theory  there  must  of  course  be  a  v«rj/  clear  cote  of 
pvhUc  neceaaily  for  the  establishment  of  the  depot  at  a  particu- 
lar place,  otherwise  the  writ  will  not  lie.* 

%  7S20.  Does  not  Lie  to  Oompel  the  Perfonnanee  af  IM^ 
crettonary  Acts.  —  It  is  a  settled  principle  in  relation  to  the 
use  of  the  writ  of  mandarraa,  especially  with  reference  to  corpo- 
rations, that  where  the  statute  law  vests  in  a  corporation,  or 
in  its  governing  body  or  officer,  a  ditcretion  in  relation  to  a 
particular  matter,  that  discretion  will  not  be  controlled  by 
mandamus,  whether  it  has  been  exercised  wisely  or  unwisely.* 
On  this  ground  a  mondamtu  has  been  refused  to  control  the 
action  of  a  board  of  school  directors;*  to  compel  the  Governor  to 
i^aue  a  proclamation  prescribed  by  law  on  the  application  for  a 

corporation  ihalt  be  obliged  to  raceiTB 
at  all  proper  times  and  plaoea  and  con- 
vey persoiu  and  articles,"  ii  held  to 
mean  at  all  reatonabU  times  and 
places,  coneiBtent  with  the  right  of 
the  public  to  nse  the  road ;  and  it  ia 
held  that,  whether  or  not  the  times 
and  places  eBtabliehed  hy  the  oorpo 
'ration  are  of  this  des4;ription,  is  ol- 
timately  to  be  determined  by  the 
judicial  courts ;  and  that  where  the 
railroad  commisaionBra,  actii^  in 
pursaance  of  their  power,  have  di- 
rected a  railroad  company  to  estab' 
lish  a  station  at  a  certain  place,  that 
direction  will  be  enforced  by  taan- 
damat.  Railroad  CommisBioners  v, 
Portland  Ac.  R.  Co.,  63  Me.  269;  (,  ^ 
18  Am.  Rep.  208. 

*  People  v.  Bell,  4  Cal.  177.  Com- 
pare Commonwealth  «.  President  of 
Anderson  Ferry,  7  Beig.  A  B.  (Pa.) 


'  Btate  «.  Republican  Valley  B. 
Co.,  17  Heb.  6*7 ;  «.  e.  62  Am.  Bep. 
424. 

■  People  V.  Chicago  Ac  B.  Co.,  130 
ni.  176;  Bailroad  Commiasionera  v. 
Portland  Sa.  R.  Co.,  63  He.  2S9 ;  i.  c. 
18  Am.  Rep.  208. 

*  Mobile  Ac.  B.  Co.  «.  People,  132 
ni.  669,  672;  i.e.  23  Am.  St. Bep. 666. 
On  the  subject  of  the  loeotion  of  a  rail- 
way ttiUion,  the  following  cases,  hold- 
ing that,  the  question  being  one  of 
public  duty,  a  railway  company  can- 
not Mnd  itttlf,  by  contract  with  pri- 
vaU  individwUt,  to  locate  its  station 
at  a  particular  point,  may  be  com- 
pared with  those  which  have  pre- 
ceded: BeBtorv.Watbem,  60I11.1SS; 
Under*.  Carpenter,  62  111.  300 ;  Marsh 
t>.  FiUrbury  dec.  R.  Co.,  64111. 414 ;  (.  e. 
16 Am. Rap. 664;  SneU«. Pells, US Dl. 
146;  St.  Louis  &c.  R.  Go.  v.  Mathers, 
71IU.692;  •.c.22  Am.Bep.  122;  and 
104  Hi.  267.  A  provision  in  the  ctiar- 
ter  of  a  railroad  company  that  "  the 
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charter  of  a  corporation,  the  statute  requiriog  him  to  issae  it 
when  satisfied  that  the  law  has  been  in  all  respects  complied 
with;^  to  compel  the  CommiaBioner  oflnavrcmce  to  admit  a/or- 
eignvMwance comfony  io  do  business  in  the  State;' or  to  compel 
a  raiWoad  company  to  maintain  a  station  at  a  particular  place, 
there  being  no  statute  so  requiring.*  But  mandamv*  may  be 
resorted  to,  to  compel  an  inferior  officer  to  do  the  act  which  is 
sought  to  be  enforced,  in  all  cases  where  the  officer  has  no 
di»er«tion,  and  where  he  is  under  obligation  to  do  the  specific 
act,  and  there  is  no  adequate  remedy  in  the  ordinary  course 
of  law.* 

g  7«30.  Who  Apply  for  the  Writ:  Plaintiff  In  the  Action. 

Where  the  writ  is  demanded  to  enforce  a  publie  right,  the 
action  is  generally  brought  on  behalf  of  the  United  States,  or 
the  State,  as  the  case  may  be,  by  its  Attorney-General  or  pros- 
ecuting attorney  according  to  the  directions  of  the  statute  law.* 


'  State  «.  Choae,  6  Ohio  St.  628. 

*  AmBricon  Caaoaltf  Ina,  Co.  •• 
P>ler,  60  Conn.  448;  i.  c.  25  Am.  St. 
Rep.  337;  22  Atl.  Bep.  494;  poil, 
«7902. 

*  Northern  &&  B.  Co.  tp.  Waahii^ 
U»,  143  V.  S.  492;  *.  e.  11  Rail.  & 
Cotp.  L.  J.  116;  12  Sap.  Ct.  Sep. 
283.  An  aoalogDUB  doctrine  is  that 
the  writ  of  taandamui  doea  not  iesiie 
to  compel  judieial  aeiioa;  but  as  jn- 
didal  action  cannot  be  In  anj  caaa 
impated  to  a  private  corporation, 
thli  principle  it  irrelevant  to  the 
praaent  diacuBaion.  United  Stales  «. 
lAwrencfl,  3  Dall.  .(U.  S.)  42;  Chaae 
t.  Blackstone  Canal  Co.,  10  Pick. 
(Han.}  244.  Where,  however,  an 
aaaodation  or  sodet7  haa  certain 
■tatatea  for  the  control  of  the  rights 
of  ita  membeia  in  the  aocietj,  and 
eortain  jodicatoriea  to  administer 
those  atatatca,  mandamiu  does  not  lie 
in  behalf  of  a  member  to  enforce  hia 
rights  therrin,  until  hia  remediea 
have  been  exhanated  before  the  ad- 


jndicatorjof  the  aocletf.  Antt,  i  912. 
That  the  members  of  a  county  eowt 
act  miniaterially  in  contracting  for 
public  work  and  may  be  controlled 
hy  mandamut,  —  eee  Anderson  County 
Court  V.  Stone,  18  B.  Wan.  (Ky.)  S48. 
MandamuM  against  a  judge  to  reinstate 
a  suit  inatituted  by  a  corporation, 
erroneously  dismisaed  for  want  of 
saffident  security  for  coata :  Ex  parte 
Morgan,  30  Ala,  61. 

'  People  V.  Bell,  4  Cal.  177. 

*  In  Northern  Ac  R.  Co.  «.  Wash- 
ington, 142  H.  S.  4»2;  f.  c  11  RaiL  ft 
Corp.  L.  J.  116 ;  12  Sup.  Ct.  Rep.  288, 
it  was  proeecnted  in  the  name  of 
Washington  Territory  on  the  relation 
of  Donstin,  its  prosecuting  attorney. 
In  New  Orleans  &c,  R.  Co.  r.  Hiasis- 
eippi,  112  n.  8. 12,  It  was  brought  on 
the  relation  of  a  district  attorney  of 
one  of  the  jndidal  districts  of  the 
State  of  Mississippi.  In  Connecticut, 
a  vumdamtu  to  compel  a  railroad  com- 
pany to  continue  to  operate  the  road 
to  the  terminus  fixed  by  the  charter 
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It  may  also  be  broaght  on  the  relation  of  Bome  other  pnhlie 
board  or  official,  whose  office  is  directly  concerned  with  the 
performance  of  the  public  duty  denmnded  of  the  corporation.* 
According  to  the  weight  of  authority,  it  may  also  be  brought 
on  the  relation  of  a  private  party,  even  where  the  object  is  to 
enforce  the  performance  of  a  public  duty.'  But  other  courts 
take  the  yiew  that,  except  where  the  legislature  has  otherwise 
provided,  only  the  State  can  proceed,  whatever  may  be  the 
form  of  proceeding,  and  that  there  can  be  no  collateral 
inqairy,  in  an  action  by  a  private  citizen,  as  to  the  failure  of 
a  corporation  to  perform  a  public  duty,  or  to  discharge  a  debt 
which  it  owes  to  the  public  generally.* 

g  7S81.  Aff&lnst  Corporation  In  Corporate  N'ame.  — A  writ 
of  mandamus  may  properly  be  directed  against  a  corporation 


yna  Iield  to  be  properly  applied  for 
bf  the  attorney  for  the  State.  Btate 
•.  Hartiord  &c.  R.  Co.,  29  Oonn.  638. 

'  For  iDHtance,  in  Pennarlvania,  t 
vtandamvt  to  compel  »  railroad  com< 
pany  to  reconatruct  a  highway  injuri- 
onsly  occupied  bj  it,  may  be  inatitated 
on  the  relation  ot  the  road  eommit- 
tioner  of  the  townaLip  within  which 
the  higliway  ia  eituated,  acting  offi- 
cially and  after  procuring  the  consent 
td  the  Attorney- General.  Com.  v. 
Hew  York  &c.  R.  Co.,  196  Fa.  St.  $8; 
«,  e.  SO  Atl.  Rep.  951. 

■  Union  Pac.  R.  Co.  v.  Hall,  91 
IT.  S.  343 ;  affirming  *.  e.  4  Dill.  (U,  S.) 
479.  In  the  opinion  of  the  conrt  in 
this  case  by  Mr.  Justice  Strong,  the 
following  pasBBge  occurs,  at  page  366 : 
**  There  is,  we  think,  a  decided  pre- 
ponderance of  American  authority  in 
bvor  of  the  doctrine,  that  private 
persons  may  more  for  a  mandamus 
to  enforce  a  public  dnty,  not  due 
to  the  government  afl  such,  without 
the  intervention  ot  the  government 
law-officer.  People  •.  Cotlins,  19 
Wend.  (N.  Y.)  t6;  County  Comrn're 
«.  People,  11  III.  202;  Ottawa  v. 
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People,  48  Dl.  233;  Hamilton  «. 
Bute,  3  Ind.  452;  People  v.  Haloey, 
87  Ind.  844;  State  «.  County  Jodge 
of  Harshall,  7  Iowa,  186;  SUIa  f. 
Rahway,  83  N.  J.  L.  110;  Watta  •. 
Carroll  Pariah,  II  La.  An.  141.  Set 
al^o  Dillon  on  Mun.  Corp.,  sec  69G; 
High  on  Ex.  Rem.,  bbcb.  431,  432; 
Cannon  r.  Janvier,  3  HoDBt.  (Del.)  27. 
^e  principal  reaaona  urged  agalnat 
the  doctrine  are,  that  the  writ  is  pr^ 
Togativd  in  its  nature, — a  reason 
which  is  of  no  force  in  thie  ooontry, 
knd  DO  longer  in  England,— and 
that  it  exposes  a  defendant  to  b« 
harassed  with  many  Buita.  An  an- 
awer  to  the  latter  objection  is,  that 
granting  the  writ  Is  discretionary 
with  the  conrt,  and  it  may  well  be 
aemimed  that  it  will  not  be  unneces- 
sarily granted." 

*  Hartindale  v.  Kansas  City  Ac  B. 
Co.,  60  Mo.  608.  In  this  case  it  was 
held  that  an  action  could  not  be  main' 
tuned  by  a  private  person  for  tbe  re- 
fusal of  a  railroad  company  to  trans- 
port him  to  and  from  a  station  which 
they  had  abandoned. 
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in  Ut  corporate  name,  and  need  not  necessarily  be  directed 
against  tlie  offiun  who  vield  its  power.' 

S  78^.  Corporation  ma;  Appeal  where  the  'Writ  Bim* 
Against  Its  Officers. —  But  where  the  writ  is  directed  against 
the  oEScers  of  a  corporation  to  compel  them  to  perform  a  cor- 
porate act,  it  has  been  regarded  as  a  proceeding  against  the 
corporation  itself,  in  sach  a  sense  as  entitled  it  to  appeal  from 
fhe  decision  in  its  corporate  name.' 

>RUta  *.  Chtcaeo  fto.  B.Go.,  79     (onK.f  7689)  It  wtUlMdiacoTered  that 
WiB.2S9;  I.e.  12  L.  R.  A.  180;  48  N,     the  defendant  WM  a  corporation, 
W.  Rep.  243.    In  man;   preceding  ■  LoniSTille  *.  Eeui,  18  B.  Uon. 

cam  wh«ia  the  writ  wh  ■noecstfol     (E;.)  9, 
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CHAPTER   CXCI. 

LIMITATION  AND  LACHES. 
Btcnon 
7S37.  Oorpontdona  mky  acquire  title     TS40.  Put  payment  to  take  the  csm 

bj  advene  poaaesaion  out  of  the  atatute. 

7838.  Uniitatton  of  actiooa  to  forfeit     7&41.  Limitation  of   actiona  againat 

cbaitera.  foreign  corporatione. 

7S39.  Limitation  of  octlone  by  credit     784S.  Equitable  doctiino  of  laehn. 
an  egelnat  tnutees  of  oorpo- 
lationa. 

g  7S37.  CorporaHons  mar  Aoqnlre  Title  by  Advene  P«*- 
•esslon.  —  Statutes  of  limitation  operat6  upon  tJte  plaintiff,  so 
as  to  deprive  him  of  his  remedy.  Sach  being  their  operation, 
where  a  corporation,  sued  for  the  recovery  of  land,  defends 
on  the  ground  of  title  perfected  through  adverse  possession 
under  the  statute  of  limitations,  it  is  immaterial  whether  it 
is  capahle  of  acquiring  titU  to  land,  under  its  governing  8tat> 
ute;  but  it  is  sufficient  that  it  can  acquire  and  hold  poueation, 
and  that  it  has  done  so.  When  it  is  considered  that  a  corpo- 
ration may  be  a  disseisor,^  the  conclusion  naturally  follows 
that,  when  sued  in  any  kind  of  action  for  the  possession  of 
real  property,  it  may  defend  upon  the  ground  of  having  bad 
an  adverse  possession  during  the  period  of  the  statute  of  limi- 
tations, equally  with  a  natural  person.' 

g  7838.  limitation  of  Actions  to  Forfeit  Ghartera.  —  StaU 

utes  have  been  enacted  imposing  a  special  limitation  upon  the 
time  within  which  an  action  can  be  brought  by  the  State  to 
forfeit  the  charter  of  a  corporation  for  misuser  or  non-user. 
In  Ohio,  for  instance,  where  the  action  is  for  misuser,  the 

>  Jn(«,  ft  6777,  0305,  7394,  7398,  Wend.  (N.T.)687;  People  «. IMnltr 
7399.  Chnrcli,  22  N.  Y.  44;  ^bmlng  a.  a, 

»  Humbert  «.  Trinity  Churcli,  24     SO  Barb.  (N.  T.)  537. 
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limitatioD  is  five  years,  but  where  it  is  to  oust  it  of  a  fran- 
chise not  conferred,  it  is  twenty  years.'  The  prijiciple  which 
applies  to  ordinary  statutes  of  limitation  ia  equally  applicable 
to  a  statute  of  this  kind,  that  want  of  knowledge  on  the  part 
of  the  State  or  of  its  officer  not  superinduced  by  fraud,  does 
not  take  the  case  out  of  the  statute.* 

S  7889.  Iilmltation  of  ActionB  br  Creditors  against  Tnu- 
teea  of  CoT]>oratlons.  —  It  has  been  held  that  the  directors  of 
a  corporation  are  not  such  trtuteet  ol  its  assets  in  behalf  of 
creditors  as  to  debar  them  from  interposing  the  defense  of  the 
statute  of  limitations,  when  the  creditora  bring  a  bill  in  equity 
to  charge  them  with  funds  of  the  corporation  alleged  to  be 
wrongfully  converted  by  them.  The  theory  of  the  holding  is 
that  the  trust  under  which  they  hold  the  property  of  the  cor- 
poration in  favor  of  creditors  is  not  an  eeprees  trvtt,  but  a 
trust  which  the  law  raises  for  equitable  purposes;  and  the 
coart  reason  that  one  who  is  not  actually  a  trustee,  but  upon 
whom  that  character  is  forced  by  a  court  of  equity,  may  avail 
himself  of  the  statute  of  limitations.'  That  this  ia  the  rule  in 
regard  to  trustees  of  those  implied  trtutt  which  courts  of 
equity  raise  for  the  purposes  of  justice,  is  true.*    But  it  is  be- 


■  Stats  V.  BUndftrd  Oil  Co.,  49 
Ohio  St.  137,188;  t.&MAm.St.Rep. 
Ml;  30  N.  E.  B«p.  879. 

•  States.  SUndanXMl  Co.,  4«Ohio 
St  187;  I.  e.  S4  Am.  St.  lUp.  641 ;  SO 
N.  E.  Bep.  279.  Under  Rection  1047 
of  tho  Revised  Statatei  of  tlie  United 
StatM,  providing  th&t  "  no  nit  or 
prosecatton  for  Any  pensltf  a-  for- 
feitorB,  pecaniar^  or  ottienriae,  ao- 
craing  under  the  InwB  of  the  United 
8t«teB,  shall  be  maintained,  except  in 
cuee  vhere  it  ia  otberwiee  epeciallf 
provided,  nnleaa  the  same  is  com- 
menced witliin  five  jears  from  the 
time  when  the  penalty  or  forfeiture 
«ccmed,"  it  has  been  held  that  the 
Tight  to  forfeit  the  charter  of  a 
natiooal  bank  for  a  violation  of  its 


proviaiona  ia  limited  to  five  years. 
Welle8«.ClTavea,41Fed.Bep.4S9;i.c. 
7  Bail.  &  Corp,  L.  J.  S92.  And  it  has 
been  held  that  where,  under  this  stat- 
ute, the  right  to  forfeit  the  charter  of 
a  national  bankhsB  been  lost  by  lapse 
of  time,  tiiia  has  the  effect  ti  bar- 
ring a  proceedicR  against  the  direct- 
ors to  charge  them  persotially  with 
the  violation  of  law  for  which  the 
charter  might  have  been  forfeited. 
Ibid. 

■  Baxter  «.  Moses,  77  Ue.  466, 481 ; 
t.  c.  52  Am.  Bep.  783. 

'  Baker  c.  Atloa  Bank,  9  Mete 
(Haas.)  182 ;  Peabody  ».  Flint,  A  Allen 
<Mass,),  62;  Famam  •.  Brooks,  9 
Pick.  (Mass.)  212;  Kane  s.  Black,  7 
Johns.  Oh,  CN.  T.)  90;  StrtDgec's 
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eved  that  such  is  not  tha  natare  of  tbs  trost  upon  which  tho 
irectors  of  a  corporation  bold  its  RBsets  for  its  creditois  after 
becomes  insolvent.  They  ar*  not  made  inTolantarj  tms- 
««  in  a  snit  in  equity  for  the  purposes  of  a  particular  case, 
lit  they  are  regarded  in  equi^  as  holding  a  tnut  fund  for  the 
jnefit  of  the  creditors  of  the  company  for  general  purposes;' 
id  the  general  rule  is  that  the  statute  of  limitations  is  not 
mailable  to  them  until  they  repudiate  their  trust  relation  and 
}gin  an  adverse  holding,  which  must  be  openly  and  publicly 
lanifested.* 

S  7840.  Piurt  PaymeDt  to  Take  tbe  Case  ont  of  tbe 
tatote. —  Where  a  port  payment  of  a  debt  is  pleaded  to  take 
le  case  out  of  the  statute  of  limitations,  if  the  debtor  is  a  cor- 
>ration,  there  will,  in  some  cases,  be  a  question  whether  the 
jbt  has  been  paid  on  behalf  of  the  corporation  by  a  ptr$on 
tthorized  thereto.'  Where,  as  in  the  case  of  a  religioua  eorpo- 
Uion,  the  corporation  consists  of  the  trustees,  cliurchwar- 
3ns,  or  other  governing  body,  and  not  of  the  congregation, 
len  tbe  question  will  be  whether  the  governing  body,  where 


IM,  L.  B.  4  Ch.  47S;  Ba  Alezaiider 
Llftce  Co.,  21  Gh.  Div.  149;  Curol  *. 
reen,  92  TJ.  S.  609. 

■  Anu,  %k  1&69,  S9(n.  Onnpara 
peciallj  ante,  ff  43«1,  43S2. 

■  Oompare  onto,  t  S779,  <•  w^.,  f 
83.  It  hat  b»en  hrfd  MttX  m  Ktion 
'  k  fltoekholder  agaiiiet  the  diivctorg 
Ml  insolTent  nation&l  bftsk,  foandwl 

their  negtigeoce  and  vrougf nl  acts, 

ttereby  th«  itockholdMi  wvie  «om- 
jled  to  paj  awaMmanta,  ia  not  an 
tkm  "to  enforca  a  liabtli^  via- 
ed  b;  law,"  and  is  aot,  twaee, 
ithin  the  three  ytart  limltatioa  p>e- 
ribed  b^  eection  SM  of  the  New 
irk  Code  of  Civil  PracadDre.  Brin- 
rholl  V.  BMtwiiA,  W  N.  T.  185; 
TeTfling  «.  e.  34  Han  (N.  V.),  SS2. 
htS9  a  corporation  has  been  cwaled 
oonttrmet  a  fraeel  nod,  witli  fwwer 
tay  aweummti  iqMn  adi»etiil  kmit, 


and  money  baa  been  advanced  to  the 
Gorpontion  on  the  faith  nl  the  asaeae- 
ments,  and  tbe  president  of  ttte  coi^ 
pontion  has  collected  some  of  the  afr 
eeeemonM,  and  baa  not  tnroed  ot*t 
the  monej  to  the  lendera,  he  ia  deem- 
ed to  hcdd  the  aame  in  tnut  lor  them, 
and  thsir  right  of  action  a^itiM  him 
to  ivoover  the  eame  dates  from  tbe 
tiae  when,  rcpudtoltit;  Iht  tnut,  ba 
amimed  to  hold  the  mone^  advenelj 
totbem;  that  is  to  say,  from  tba  time 
he  refuaed  to  pay  it  over  to  ttiem  dpon 
reqaMt,«nd  tfae>tatate«(  HroitatinMa 
begins  to  ran  from  that  date.  Rich 
v.HiUer,  lWind.lb9;  t.e.SoH.E. 
Bep.  1040. 

*  Bee,  for  enmpte,  Bew  *.  Fetet, 
1  Ad.  A  £1.  196,  wben  a  verdict  n- 
■olving  this  queetioB  in  the  affimoa' 
tive  was  anatsiaed. 
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they  eontracted  by  their  own  names,  aatborized  such  part 
payment.  This  may  be  UlaBtrated  by  a  case  where  a  pariah 
TOBtry.  having  resolved  to  borrow  money  for  the  purposes  of 
boilding  an  almehouse,  borrowed  the  money  upon  the  security 
of  a  promissory  note,  signed  by  the  defendants,'  with  the  stipu- 
lation that  interest  due  upon  the  note  should  he  regularly 
paid  by  the  overseers  for  the  time  being,  to  a  period  within 
six  years  from  the  date  when  the  action  was  brought  upon 
the  note.  It  was  held  to  be  a  question  for  the  jury,  in  dealing 
with  the  defense  of  limitation,  whether,  by  the  form  of  the 
note,  the  defendants  had  not  constituted  the  parish  oflocers  for 
the  time  being,  their  agents  for  the  payment  of  interest,  so  as 
to  take  the  case  out  of  the  statute.* 

8  7MI.  Umttatlon  nf  Actions  ayalnst  Forelyn  Oorpora- 
ttons.  —  Statutes  of  limitation  form  no  part  of  any  contract 
unless  made  so  by  the  parties  to  the  contract.  They  concern 
only  the  Jorm  and  time  of  the  remedy  for  a  breach  of  it.  They 
are  local,  and  have  force  only  within  the  State  which  enacts 
them;  and  the  courts  of  one  State  will  not  enforce  the  statutes 
of  limitation  of  another  State.  Nearly  all  statutes  ezetpl  from 
(A«  (»nx«  v}h«n  they  run  any  period  of  time  during  which  the 
debtor  is  a  non-resident  of  the  State  and  beyond  the  reach  of 
its  process.  This  exception  ia  generally  made  by  the  use  of 
theword"  person"  in  describing  the  debtor;  but,  on  a  principle 
af  interpretation  already  considered,*  it  is  justly  held  that  a  cor- 
poration is  witbin  the  meaning  of  the  statute;  since  the  policy 
could  not  be  imputed  to  the  legislature  of  making  a  discrimi- 
nation  against  its  own  citizens  in  favor  of  foreign  corporations, 
which  it  ezpresaly  refuses  to  make  in  respect  of  foreign  citi. 
tens.*     It  follows  that  a  statute  of  limitation  does  not  run 

>  Thna  "J.  H.,  churehwnrden,  J.  Co.,  1  Denio  (N.  Y.),  441);  RatHbnn 

E.,  overeeer,  or  others  lot  the  time  v.  Northern  Cent.  B.  Co.,  50  N.  Y. 

being."  656;    Robinson   «.    Imperial    Silver 

*  Jooei  «.  Hnichefl,  5  Exch.  104.  Min.    Co.,    6    Nev.    43    (overruling 

*  Ante,  M  11,  6689,  7366,  7700.  C hollar^ Potoei  Min.  Co.  v.  Kennedy, 
'  Olcott  «.  TioF«  R.  Co.,  20  N.  T.  8  Not.  861,  S72;   t.  e.  93  Am.  Dec. 

SO;  (.  e.  75  Am.  Dec.  SS3  (oTerrnl^  4C9};  State  v.  Central  Pac  B.  Co.,  10 
ing  FBtUkner  «.  Deiawara  &c.  Canal     Kev.  47,  81. 
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S  7MS.  EQnlteble  I>oetrliie  of  Iiachea.  —  Outside  the 
direct  operatioa  of  statutes  of  limitation,  lies  the  equitable 
doctrine  of  laeke$;  a  doctrine  under  the  operation  of  which 
courts  of  equity  frequently  repel  suitors  where,  under  all  the 
circamstances  of  the  case,  they  have  been  guilty  of  inexcus- 
able delay  in  moving  to  enforce  their  rights,  so  that  there  is  a 
probability  that  adverse  rights  have  been  acquired  upon  the 
faith  of  the  existing  state  of  things,  which  would  be  disturbed 
if  such  suitors  were  admitted  to  the  remedy  which  they  seek. 
Premising  that,  in  the  application  of  this  doctrine  of  laches, 
courts  of  equity  do  not  necessarily  apply  tiie  analogy  of  the 
statute  of  limitations,  a  decision  may  be  referred  to  where  it 
was  held  that  a  transaction  fairly  and  openly  entered  into 
between  a  corporation  and  one  of  its  directors,  sanctioned  by 
all  and  inuring  to  the  benefit  of  the  corporation,  will  not  be 
set  aside  at  its  instance,  <«v«n  years  afterwards,  on  the  ground 
that  it  was  ultra  vires;*  and  auotber,  where  it  was  held  that 
the  stockholders  of  a  corporation  cannot  have  an  agreement 
by  its  officers  canceled  after  it  has  been  acted  upon  by  the 
other  party  for  more  than  tvmUy  yean,  on  the  ground  that  they 
have  just  discovered  the  facts  entitling  them  to  such  cancella- 
tion, where  they  could,  by  the  exercise  of  even  slight  diligence, 
have  easily  discovered  such  facte,  at  any  time  after  the  execu- 
tion  of  the  agreement.*  Numerous  other  applications  of  this 
doctrine  have  already  been  given,  as  will  be  seen  by  a  refer- 
ence to  the  index. 

Nortfaeni  Cent.  B.  Oo.,  50  N.  T.  666.  effect  that  the  f&ot  tbnt  the  foreign 

Such  a  conatmction  of  the  etatnte  corporation  majhavehad,  during  the 

vidtanpon  foreign  corporatioDB  a  dis-  vhola    period,  property  within  the 

crimination  which  is  not  Tidted  upon  domeeticStatewhich  might  have  been 

foreign  citizens.    There  is  a  holding  reached  bj  a  proceeding  tn  rem,  doea 

in  Vermont  to  the  effect  that  atatutes  not  enabla  It  to  avail  itself  of  the  de- 

of  limitation  do  not  commence  ran-  fenae  of  the  statute.   Waterman  v. 

uing  in  favor  of  a.  foreign  corporation  Spragne  Man.  Co.,  66  Conn.  664,  676. 
onm  it  acquires   tangible    property  >  Pneomatic  Qaa  Co.  «.  Berry,  113 

within  the  State :  Hall  •.  Vermont  U,  8.  822. 

Ac  B.  Co.,  28  VL  401.    Bat  this  is  ■  Jeenp  v.  DUiK^  Ac  B.  Co.,  4S 

«mtrar7  to  the  doctrine  in  Connedd-  Fed.  Bep.  488. 
eat,  which,  as  above  seen,  is  to  the 
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CHAPTER   CXCII. 

EXEOtmONB  AGAINST  OORFORATIONS. 

r.   I.    Is  Gbnerai.    §§  7847-7860. 

\  n.  The  Wbit  akd  Pbocbbdinqs  TESssvjnam.  gg  7S66- 
7869. 

Akticlb  I.    Ik  Geksral. 


General  rala  that  corporate  proi^  7866.  Caeee  to  whidk  tlil>  «zemptIoa 
erty  subject  to  execution.  does  not  extend. 

Otberwiae  aa  to  property  of  oor-  7866.  DednonB  donjing  tbll  cxamp- 
poratioiu  created  for  pnblio  tion. 

"^i"^  7867.  Btatntea  aboliahlng  thia  eiemp- 
Beqneatration  of  eaminga.  ^jg^^ 

Liene  o(  Judgmenta  upon  wD-  jg^  ^^^^  „p^   ^  francMw  ot 

road  property.  taking  tolls  and  opon  tolLito 

^\-  accrue  under  a  Whiee. 

AJienauJrthroi.Blieale.toen-  ^5^  Eflect^levy  ^r,  pereoiul 

force  mechanics'  liene.  property  .nbject  to  existing 

Corporate  franchisee  not  tub-  mortgagee. 

jact  to  eiecuUon.  "^  LevyinR  upon  the  assete  of  a 
Nor   ia  property  neeeaaary  to  dissolved    corporation,  or  a 

enjoyment  of  corporate  fran-  COTporation  in  Uqutdaticoi. 


7847.  General  Kole  that  Corporate  Property  Subject  to 
cation.  — The  jua  disponendi  is  involved  in  the  very  idea 
iroperty;  aad  it  is  well  said  that,  in  the  ahsence  of  sotne 
:esa  legal  exemption,  "  it  is  an  inseparahle  iacideut  to 
)ert;,  legal  or  equitable,  that  it  should  be  liable  to  the 
s  of  the  owner,  as  it  is  to  his  alienation."*  This  pricci- 
in  its  application  to  the  property  of  corporations,  is  de- 

Sough    v.  Cresa,  4    Jonea  Eq,  corporate  would  give,  in  the  absence 

I.)  295,  297;  aiOe,  f  S4d6.    It  ia  of  any  reatriction,  the  power  toac- 

1  in  an  elementary  work  that  the  quire  and  diapoae  of  property.  Grant 

grant  of  the  right  to  be  a  lx>dy  Corp.  4. 
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el&red  hj  atatnte  in  sevflral  States.  NevertheleM,  it  has  been 
said  ihat  eome  restriction  upon  this  right  is  generally  foand, 
either  in  the  object  of  the  incorporation  or  in  the  nature  of  the 
property.  Bat  it  ia  very  properly  oonceded  that  vhere  such 
a  reatriction  doea  not  apply,  a  corporation  may  be  regarded 
as  occapying  the  position  of  an  individual  owner.  "  There 
would  be  the  same  right  of  voluntary  alienation,  and  a  like 
liability  to  involuntary  alienation.  What  the  company  could 
eonvey,  its  creditora  might  aubject."*  It  follows  that  the 
property,  whether  real  or  personal,  of  corporations  which  are 
formed  for  the  prosecntion  of  objects  of  personal  benefit,  such 
as  banking,  trading,  and  mannfacturing  companiea,  may  be 
seised  and  sold  for  the  payment  of  the  debts  of  the  corpora- 
tion, in  like  manner  as  the  property  of  individual  debtora 
may  be  seized  and  sold.*  A  corporation  cannot  therefore 
claim  that  its  fvaidt  are  exempt  from  the  process  of  its  cred- 
itors, becanee  it  needs  them  for  the  repair  of  its  works,  or  has 
by  resolution  set  them  aside  for  that  purpose,'  unless  those 
works  are  affected  with  a  public  interest.*  And  even  then, 
whatever  txempHon  from  execution  the  law  annexes  to  the 
property  of  private  corporations  necessary  for  the  perform- 
ance of  their  public  dutiea,  under  the  principles  hereafter  stated, 
may  be  waived  by  the  legislature;  and  the  power  of  the  leg- 
islature to  subject  the  property  of  a  corporation,  of  whatever 
description,  to  the  payment  of  its  debts,  is  undeniable.* 

S  7S4S.  Otherwise  as  to  Property  of  Corporations  Created 
for  Pablto  Objects. —  But  in  respect  of  corporations  created 
for  ^public  objects,  such  as  railway,  turnpike  and  canal  compa- 
nies, the  view  is  that  property  belonging  to  such  corporations, 
which  is  indispensable  to  the  exercise  of  the  franchises  con- 
ferred upon  them  and  to  the  performance  of  the  correlative 

'  Coe  «.  ColamboB  (kc.  B.  Co.,  10     Icalftc  Orphan.  Home  «.  BdBaIo  Ac 
Ohio  Bt  372,  377;  «.  e.  76  Am.  Deo.     Aflso.,64K.  Y.  661. 
US,  69Q,  621.  *  Fox  v.  Beed,  8  Grant  Cu.  (E».) 

*  State  *.  Bank,  fl  Gill  &  J.  (Md.)     81. 
ne;  n  e.  SO  Am.  Dec.  561 ;  ETangel-  '  Ptut,  4  7848. 

*  Loniarilie  &xi.  Co.  «.  Ballard,  2  Hetc.  (Kj.)  166. 
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duties  which  they  have  assumed  in  behalf  of  the  public,  i» 
not  TCQclible  io  execution  for  tlie  satisfaction  of  their  debts.* 
Thus,  a  creditor  of  a  turnpike  company  cannot  levy  upon  and 
sell,  under  his  execution,  a  section  of  the  company's  road.* 
Neither  can  a  creditor  of  a  canal  company  levy  his  execution, 
as  was  attempted  in  one  case,  "  on  a  bouse  and  lot^  sundry 
canal  boats,  a  wharf  and  sundry  other  lota";  and  in  such  a 
case  an  injunction  will  be  granted  to  restrain  the  sale.'  So,  a 
railway  and  its  appurtenances,  being  necessary  to  the  exercise 
of  the  franchise  granted  by  the  State,  cannot  be  levied  on  and 
sold  under  an  execution  on  a  judgment  against  the  corpora^ 
tion.'  So,  where  the  plaintiff  purchased,  at  a  sale  at  execu- 
tion against  a  navigation  company,  certain  lands  which  had 
been  condemned  for  its  use  under  the  provisions  of  its  act  of 
incorporation,  including  the  bed  covered  by  the  waters  of  its 
canal  at  its  terminus,  and  thereafter  brought  an  action  to  re- 
cover its  possession,  it  was  held  that  he  must  be  nonaoited.* 

I  7840.  Seqnestratloa  of  Eamia^,  —  In  such  a  case  the 
statute  law  has  intervened  In  some  States  and  provided  for 
the  sequestration  of  the  tolla  or  earnings  of  the  corporation, 
while  allowing  it  to  proceed  with  its  public  duties.* 

■  Foster  v.  Fowler,  60  Fa.  St.  27.  Golwell,  89  P&.  Bt.  337 ;  i.  o.  80  Am. 

*  Ammant  o.  N«w  Alexandria  Ac  Dec  626.  Two  cueB  which  impngn 
Tnrnp.  Co.,  13  Sarg.  &B.  (Pa.)  210;  this  doctHne  are  SUte  «.  Bwee,  5 
f.c.l6  Am.  I>ec.S93.  Ired.L.(N.O.)297,and Arthur s.Com- 

•  Que  V.  nde  Water  CodbI  Co.,  24  mercial  Ac  Bank,  9  Sm.  A  U.  Qiiea.) 
How.  (U.S.)  257.  It  waa  said,  among  394;  t.  e.  48  Am.  Dec  719,  wbicli  fol- 
other  thing!,  bj'  Chief  Justice  Tane^,  lows  Btate  v.  Rives.  The  former  case 
in  giving  the  opinion  of  the  court  in  is  overrnled  by  the  same  court  in 
this  case,  that  it  would  be  against  the  Gooch  «.  McGee,  S3  N.  C.  59;  s.o.  3S 
principles  of  equity  to  allow  a  single  Am.  Rep.  666;  and  the  latter  is  dis- 
creditor  to  destroy  a  fund  to  which  credited  by  the  case  laet  dted  and  by 
other  creditors  have  a  right  to  look  the  whole  current  of  judicial  author* 
for  payment,  and  equally  against  the  ity.  But  in  Coe  v.  Colnmbns  Ac  E. 
principles  of  equity  to  permit  him  to  Co.,  10  Ohio  St.  372,  408 ;  *.  e.  76  Am. 
destroy  the  value  of  the  property  of  Dec  618,—  it  was  held  that  such  a 
the  stockholders,  by  dissevering  from  levy  could  be  made. 

the  franchise  property  which  was es-  *  Gooch  v.  McGee,  83 N. 0.69;  i.e. 

MBtial  to  its  nsefnl  existence.  35  Am.  Rep.  658. 

'  Toongman  v.  Elmira  Ac.  B.  Co.,  *  See  Rev.  Code  N.  0. 1883,  ch.  10, 

a  Fa.  St.  278;  Plymouth  R.  Co.  v.  i  671,   et   teq.    When  this  q^uestion 
6234 
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§  7850.  Xiens  of  JnAgukeatta  Dpon  Railroad  Property.  — 

A  statute  creating  a  lien  upon  the  real  estate  of  judgment 
defendants  within  the  county  in  which  judgments  may  be 


wu^flnt  before  the  anprame  Court 
of  PannsrlTMiU,  it  wm  snggMted  b^ 
lUgbman,  0.  J.,  tbat  the  legislator* 
ought  to  remedy  the  defect  in  the 
Uw,  b;  prorlding  for  Bome  mode  of 
«qaeatr»tion  by  which  the  profits 
■riaing  from  the  operation  of  platik 
roadt  might  be  secared  to  the  cred- 
iton  of  the  reepective  companies. 
"  Bnt,"  he  added,  "  in  providing  this 
lemedy  the  public  interest  will  not 
be  selected ;  caie  will  be  taken  that 
■o  mach  of  the  tolls  u  is  neceBSuy 
■hall,  in  the  first  place,  be  applied  to 
the  repair  ol  the  road,  and  only  the 
net  frofiti  subject  to  the  payment  of 
debla."  Ammant  >.  New  Alexandria 
Ac.  Tornp.  Boad,  13  Be^.  A  K.  (Pa.) 
ZIO;  •.  e.  15  Am.  Dec.  593.  Eleven 
Tean  afterwards  this  snggeation  was 
acted  upon  bj  the  legiatatare,  and  an 
act  waa  paned  providing  for  the 
Mqaestration  of  the  profits  (Penn. 
Act  of  Jnne  16, 1636)  of  corporattons 
to  satisff  judgments  against  them. 
Bee  Beed  «.  Penroae,  36  Pa.  St.  214, 
MO;  t.  e.  2  Grant  Oas.  (Pa.)  600; 
Londenechlager  v.  Benton,  3  Grant 
Oas.  (Pa.)  390;  Foster  v.  Fowler,  60 
Pa.  Bt  27;  Plymouth  R.  Co.  ».  Col- 
««11,  Sa  Pa.  St.  S37,  839;  i.  o.  SO  Am. 
Dec.  626;  Bnaqoehanna  Canal  Co.  «. 
BonhBm,9Watt8&S.  (Pa.)27.  This 
statute  was  superseded  by  another 
statute,  passed  in  1870,  the  sole  pur- 
pose  of  which  is  held  to  have  been  to 
SQpersede  the  remedy  by  sequestra' 
tion  and  to  substitute  therefor  the 
ordinary  mode  of  levy  and  sale,  under 
fieri  facial,  o(  the  property,  fran- 
chises and  rights  of  the  corporation. 
Iron  0it7  Nat.  Bank  c.  Siemens-An- 
derson  Steel  Co.,  14  Fed.  Rep.  150. 
As  to  the  construction  and  effect  of 


this  latter  statute,  see  Philadelphia 
&o.  B.Oo'sApp.,70Pa.6t.355;  Bay- 
ard's App.,  72  Pa.  St.  463;  HopUna'a 
App.,  90  Pa.  St.  69;  Longstreth  v. 
PhiladelphU  Ac  B.  Co.,  11  W.  N. 
Cas.  (Fa.)  309.  It  wiU  be  recalled 
that  land  could  not  be  sold  nnder  exe- 
cntion  at  common  law,  bnt  that  the 
Hatiafaction  of  Judgments  out  of  land 
could  ooly  be  had  by  the  species  of 
seqaestration  called  extending  as 
tUgit.  This  principle,  no  doubt,  ob- 
tained in  the  American  colonies  at  an 
early  day,  and  traces  of  it  were  found 
in  the  statute  laws  of  some  of  the 
States  at  a  later  period.  Thus,  by 
the  laws  of  Indiana,  as  recited  in  a 
judgment  of  the  Supreme  Court  of 
the  United  States  (Covington  Draw- 
bridge (^.  «.  Shepherd,  21  How.  (U. 
8.)  112,  124,  anno  1856),  lands  and 
tenements  could  not  be  sold  onder 
sxecutiou  until  the  rents  and  profits 
thereof  for  a  term  not  exceeding  seven 
years  should  have  been  first  offered 
tat  sale  at  public  auction ;  and  if  that 
term,  or  a  less  one,  should  not  satisfy 
the  execution,  then  the  estates  or  in- 
terest of  the  debtor  might  be  sold, 
provided  it  bronght  two-thirds  of  its 
appraised  value.  Under  this  statute 
the  tolls  oi  a  bridge  company  were 
levied  upon  and  sold  under  an  execu- 
tion against  it;  and  it  was  held  that, 
in  snch  a  case,  the  remedies  of  the 
creditor  were  surrounded  with  such 
embarrassment  that  he  might  maw- 
tain  a  biU  m  tquity  in  aid  of  hit  exe- 
cution at  lav.  and  have  a  reeeiver  ap- 
pointed to  collect  the  tolls  and  pay 
tbem  into  court  tor  the  purpose  of 
discharging  his  Judgment.  Covlag- 
ton  Drawbridge  Go.  r.  Shepherd,  21 
How.  (U.  B.)  112,  124.    In  fnrther- 
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rendered,  is  applicable  to  railroad  property.'  If  there  is  a  stat- 
ute declaring  that  the  rolling  stock  of  a  railroad  corporation 
shall  be  deemed  a  fixture,  Qxan  such  a  judgment  becomes  a  Ilea 
at  once  upon  the  road  and  rolling  atock;*  although  the  effect 
of  Uie  lien  might  he  nothing  more  than  to  give  the  judgment 
creditor  a  priority  in  distribution  in  case  of  a  eale  of  the  road 
by  a  proceeding  in  equity.  The  lien-holder  may  maintain  a 
mit  in  equity  for  the  enforcement  of  his  lien  after  the  railroad 
property  has  passed,  under  a  subsequent  mortgage,  into  the 
hands  of  a  new  owAer.*  There  is  no  difficulty  in  the  conclu- 
sion that  lands  purchased  by  the  railroad  company,  beyond 
That  are  actually  dedicated  to  its  public  duties,  ere  bound  by 
the  lien  ol  judgments  against  it,  and  are  liable  to  be  levied 
upon  under  executions  and  sold,  like  the  lands  of  any  other 
debtor.* 

g  7851.  BoUiniT  Stock  Tendilde  onder  Execution.  —  The 

generally  prevailing  doctrine  that  the  rolling  stock  of  a  rail- 
road company  is  personal  prt^erty'  has  a  corollary  in  the 
proposition  that  it  is  vendible  under  an  execution  against 
the  company.*  Courts  have  refused  to  extend  the  exemption 
stated  in  a  preceding  section'  to  this  species  of  property,  be- 
cause of  the  difficulty  of  determining  what  portion  of  the 
rolling  stock  possessed  by  the  railroad  company  may  be  really 
necessary  for  the  performance  of  its  public  duties, — taking  the 


mnoB  of  the  eame  policy  of  preserving  proyiaions  are  qaoted  aad  commented 

intact  the  corporate  privileges  vested  upon, 

ior  the  public  benefit,  >l  has  been  *  Lndlow  *.  Clinton  Lin«  R.  Oo.,  1 

enacted  that  purchaaera  of  the  prop-  Flipp.  (U.  S.)  25;  Railroad  Co.  «^ 

ertyat  mortgage  sale  shall,  tpio/oclOi  James,  6  WalL  (TJ.  S.)  750. 

become  a  body  corporate  and  "  suo-  >  Railroad  Co.  v,  James,  6  WaD. 

ceed  to   all  such    franchises,  rights  (U.  S.)  760, 

and  privileges,  and  perform  all  such  *  Ibid. 

dnties"  as  the  preceding  corporation  *  Plymonth  B.  Co.  •■  Colwell,  3S 

posxessed,  except  that  they  shall  not  Pa.  St.  337;  «.  e.  80  Am.  Bee  630. 

incur  liability  for  ita  obligations.  Bat.  *  See  pMt,  {  8097. 

Eer.  N.  C.  SUt.,  ch.  26,  H  46,  47.  •  Hoyle  e.  PUtlabutgh  Ac  R.  Co., 

6eeGooch«.McGee,S3N.C.59;  i.e.  64N.  Y.S14;  i.  c  13  Am.  Bep.  695. 

85  Am.  Kep,  658,  663,  where  theaa  '  Ante,  i  7648. 
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Tiew  that  it  ia  inter  to  leave  tlie  qaeetion  of  sach  an  exemp< 
tion  to  the  legislatnre.' 

S  78fi3.  Alienation  throngrh  Sale*  to  Enforce  Hechanlca* 
Ueng. — On  grounds  of  public  policy,  the  power  to  sell  a  rail- 
way bridge,  or  otiier  section  of  a  railway  line,  under  judicial 
process  to  enforce  a  meehanie'a  lien,  has  been  denied;  since,  if 
the  exercise  of  tliis  power  were  allowed,  the  Interruption  of  a 
great  line  o(  railway  travel,  and  consequently  great  public 
inconvenience,  miglit  flow  from  a  successful  effort  at  collect- 
ing a  small  private  debt.*  In  like  manner,  it  has  been  held 
that  a  railroad  bridge  is  not  subject  to  a  mechanic's  lien,  as 
being  a  building,  within  the  meaning  of  a  statute  making 
every  "dweUing>house  or  other  building"  subject  to  a  lien  in 
favor  of  mechanics  and  material-men.*  But  a  building  erected 
for  a  railway  com|)any  for  any  of  its  uses,  euch  as  a  station 
hou»e,  freight  hotue,  etc.,  may  welt  be  regarded  as  a  building 
within  the  meaning  of  such  a  sttitute.* 

g  7853.  Corporate  PraochlieB  not  SulijeGt  to  Execntion.— 

Unless  there  ia  a  statute  providing  otherwise,  the  franchise  of 
a  corporation — by  which  is  meant  its  right  to  be  a  eorjxtration, 
and  as  such  to  curry  on  a  particular  business,  and  to  exer- 
cise certain  powers  and  enjoy  certain  immunities, — cannot  be 
taken  in  ezecntion.*  The  reason  ia  twofold,  the  one  technical 
and  the  other  substantial.  The  technical  reason  is  that  a 
franchise,  being  au  incorporeal  hereditament,  cannot,  upon 

'  Boetoa  Ac  BatlroBd  v.  Oilmora,     art  v.  Jono,  40  Mo.  110 ;  BQsqnebaana 
~  ~  Oual  Co.  «.  Bonbam,  9  Watti  &  8. 

(Fa.)  27;  i.  e.  42  Am.  Dec.  815;  Am- 

*  Antt,  f  784S.  mant  v.  New  Alexandria  Ac  Tnrop. 
■  L*  CroaM  Ac.  B.  Co.  «.  Vanderw     Go.,  13  B«rg.  &  B.  <Pb.)  210;  *.  e.  IK 

pool,  11  Wia,  119;  i.e.  7S  Am.  Dec.  Am,  Dec.  608;  Arthor «. Commerda] 

e»l.  ftc.Bank,0BmedeaAH.(Hiai.)894, 

*  Hill  9.  L*  Crosse  Ac  R.  Go.,  11  4S1 ;  *.  e.  48  Am.  Dk.  719,  fwr  Oay- 
Wia.  214,  224;  dutliiKiiifllitng  l»  ton,  J;  State  v.  Rivee,  5  Ired.  L. 
CroBM  As.  B.  Oo.  *.  Vanderpool,  11  (N.  C.)  297,  906,  per  Ruffln,  C.  J. 
Wia.  1I»;  f.  e.  78  Am.  Dec  691  Coe  v.  Cdiimbiia  Ac.  R.  Co.,  10  Ohio 

'  Amu,  i  6364;  One  v.  Tida  Wfttw  Bt.  872,  877;  <.  c  76  Am.  Dec  BIS, 
Oanal  Co., 24 How.  (U.  &)  267 ;  Staw-     (St. 
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the  settled  principles  of  the  common  law,  be  seized  ander  e.  fieri 
faciaa}  The  substantial  reason  is  that  corporations  are  gen- 
erally created  in  consideration  of  an  obligation  on  their  part 
to  perform  certain  public  duties;  from  which  it  follows  that 
the  object  of  their  creation  might  be  defeated  if  their  fran- 
chises could  be  seized  in  execution  by  any  creditor,  who  might 
or  might  not  be  able  to  exercise  them.* 

§  7S54,  Nor  Is  Property  Necessary  to  Enjorment  of  Cor- 
porate Franchises. —  The  principle  which  exempts  from  exe- 
cution the  franchises  of  a  corporation  equally  exempts  such 
of  its  property  as  is  necessary  for  the  enjoyment  of  its  fran- 
chises.* Accordingly  it  has  been  held  that  a  section  of  th« 
roacUbed  of  a  tvimpike  company  is  not  subject  to  execution. 
"The  inconvenience  would  be  excessive  if  the  right  of  the 
company  could  be  cut  up  into  an  indefinite  number  of  small 
parts  and  vested  in  individuals."*  Upon  the  same  principle 
it  has  been  held  that  a  hame  oeeupUd  by  a  eolleetor  of  toll)  on  a 
canal  is  exempt  from  levy  and  sale  under  a  writ  oiJUrifaeiat 
against  the  canal  company.     The  court  proceed  upon  the 


■  One  o.  Tid«  Water  OanKl  Co.,  24 
How.  (U.  8.)  257,  263;  Stewart  «. 
Jones,  40  Mo.  140;  Mtuuoe  r.  Thom- 
as, 5  Oal.  470 ;  Thomas  v.  Armstrong, 
7  Cal.  286 ;  Wiocheater  &c.  Tornp.  Oo. 
*,  Vimont,  5  B.  Uon.  (Ky.)  1 ;  Arthur 
«,  Commercial  &c.  Bank,  9  Smedes  d( 
H.  (Miaa.)  894,  431 ;  i. «.  48  Am.  Dec 
710;  Lcdlow  v.  Hard,  6  Am.  law 
Reg.  493;  Hatcher  e.  Toledo  &c.  B. 
Oo.,  62  111.  477;  Seymour  tt.  Milford 
&c.  Turnp.  Co.,  10  Ohio,  476;  Free- 
man OD  Ex.,  i  179 ;  Talcott  «.  Town- 
ship ol  Pine  Grove,  1  FUpp.  (U.  S.) 
120. 

■  Sueqnehanna  Canal  Co.  *.  Bon- 
ham,9'Watta  &  B.  (Fa.)  27;  t.  e.  42 
Am.  Dec.  316.  Upon  the  same  prin- 
^ple,  it  haa  been  held  that  a  corpora- 
tion has  no  power,  nnless  such  power 
ia  given  l^  atatute,  to  tranater  ita 
franchiaea     and     oorporata     rights. 


Those  fnmchisea  ore  in  the  nature  of 
a  tnut  committed  to  the  corporatioa 
bj  the  pnblic,  and  upon  obTions 
gronnds  they  cannot  barter  away  thia 
trust  to  another  unless  the  legialatore 
has  permitted  them  to  do  so.  Phila- 
delf^ia  r.  Western  Union  Tel.  Co.,  11 
Fhila.  (Pa.)  828.  See  atUt,  f  63SS, 
ttteq. 

■  Gue  V.  Tide  Water  Canal  Co.,  24 
How.  (U.  S.)  267;  Anunant  *.  New 
Alexandria  Ac  Tump.  Co.,  13  Berg. 
4  E.  (Pa.)  210;  ».c  16  Am.  Dec 593 ; 
Soeqaehanna  Canal  Co.  «.  Bonham, 
9  Watte  &  8.  (Fa.)  27;  •.  e.  42  Am. 
Dec.  S15.  Bee  also  ante,  fft  5^166,  &37S. 
Conira,  State  v.  Rires,  G  Ired.  L. 
CN.  0297,306. 

•  Ammant  e.  New  Alexandria  Aa, 
Turnpike  Co.,  13  Beig.dB.(Pa.)210; 
«,  e.  16  Am.  Dec  698. 
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ground  that  th«  property  is  esaentially  neceeBary  to  the  enjoy- 
ment of  the  corporate  rights  and  privileges  of  the  company; 
and  that,  euch  being  the  case,  it  could  make  no  difference 
whether  it  was  situated  upon  the  site  of  the  canal  or  upon 
adjacent  ground.^  It  was  on  like  groanda  extended  to  the 
locks,  wharf,  house,  and  land  belonging  to  a  canal  company, 
and  necessary  to  the  operation  of  the  canal.'  Within  the 
same  principle  has  been  included  a  corporation  organized  "  to 
protect  life  awi  property  in  or  contigwmt  to  burning  buildings, 
and  to  remove  and  take  charge  of  such  property,"  — this  being 
regarded  as  a  $ua«i-public  body,  whose  property  is  necessary  to 
the  carrying  out  of  the  public  objects  for  which  it  was  created.' 

I  7SS5.  Oases  to  WMcli  This  Kzemptlon  does  not  Biz- 
tend. —  This  exemption  is  founded  alone  on  the  consideration 
that  the  corporation  has  public  duties  to  perform,  and  that  it 
would  be  disabled  from  performing  them  by  the  deprivation 
of  the  property  thus  exempted.  The  reason  upon  which  the 
exemption  is  founded  has  no  application  to  ordinary  business 
eorporaHons,  formed  for  mining,  manufacturing,  or  trading, 
with  the  continued  existence  of  which  the  public  has  no  spe- 
cial  concern.  Such  corporations  are  now  freely  allowed  to 
be  created  under  enabling  statutes,  and  the  power  conferred 
npon  them  by  such  statutes  can  scarcely  be  called  franchises. 
If  their  property  is  sold  under  execution,  the  purchasers  may 
as  freely  incorporate  themselves  to  own  and  use  it,  or  they 
may  own  and  use  it  without  becoming  so  incorporated.  The 
principle,  therefore,  has  no  application  to  such  corporations 
but  their  property  is  vendible  in  execution  equally  with  that 
of  individuals.*    In  other  directions  the  exemption  extends 

*  Soaqnehanna  Oanal  Co.  o.  Bon-  *  Boyd'sAppeal  (Pft.)ilB  Atl.Rep. 

ham,  9  Watts  ft  S.  <Pa.)27;  (.0.42  736.     It  was  therefore  held  that  its 

Am.  Dec  316.    The  eame  exemption  property  was  not  leviable  under  an 

waaextended  to  the  con  belonging  to  ezecation  apart  from  ita  francbiseB, 

and  used  by  a  railroad  company,  and  but  that  proceedings   mnat   be  had 

apon  the  same  grounda.     Covey  «.  under  the  act  of  1S70.    Ibid. 

^ttaborgb  Ac.  B.  Co.,  3Fhila.<Pa.}  *  This  is  BabatanlJally  the  view  of 

180.    But  eee  ante,  i  7661.  U r.  Freeman,  as  ahown  ij  a  learned 

■  On*  V.  Tide  Water  Canal  Co.,  24  note  in  IS  Am.  Deo.  695. 
How.  (U.  B.)  257,  263, 
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no  farther  than  the  reason  on  which  it  is  founded.  Ph>p> 
erty  which  is  not  neceBsar;  to  the  performance,  hj  a  corpora- 
tion, of  its  public  duties,  ia  not  within  the  exemption.  Thne 
it  has  been  held  that  a  canal  baain  is  not  a  legitimate  incident 
to  a  railroad,  having  no  authorized  osnal  connection,  and  ii 
not  protected  from  levy  and  sale  on  execution  agniiist  the 
railroad  company.*  So,  where  a  corporation  abandon*  a  por^ 
Hon  of  ita  franehisea,  the  property  which  it  employed  in  the 
exercise  of  those  franchises  becomes  subject  to  execution, 
ThuSf  where  a  railroad  company  ceases  to  use  a  portion  of  ita 
road  for  public  purposes,  and  proceeds  to  take  up  and  carry 
away  the  raila,  they  may  be  levied  upon  and  sold.* 

%  7SB0.  Decisions  Denylit;  Thia  Bxenipclon.  —  Decisions 
are  not  wanting  which  deny  that  the  property  of  corporatiooi 
is  exempted  from  execution  on  the  theory  of  being  necessary 
to  the  performance  of  their  public  duties.  These  decisions 
concede  that  the  franehiat  of  a  corporation  cannot  be  taken  in 
execution,  unless  the  State  has  so  provided,  because  the  pur- 
chaser would  thereby  become  a  new  corporation;  but  tbey 
hold  that  the  property  of  a  corporation  may  be  taken  in  exe- 
eutiou,  like  the  property  of  an  individual,  unless  the  legisla^ 
ture  has  seen  fit  to  declare,  as  s  principle  of  public  policy,  an 
exemption  in  its  favor.* 

'  Pljrmoath  B.  Co.  «.  Colwell,  89  AchnrterednilnMdiipropertr.  Hw 

Ft.  St.  S37 ;  «.  e.  60  Am.  Dec.  626.  r^te  utd  privilegea   contened    bj 

*  Benedict  «.  Heineberg,  43  Tt.  charter  to  use  it  u  an  instrnment  irf 
S8L  buiuportation,  are  also  property;  tat 

*  StAta  *.  BivM,  6  Ired.  L,  (N.  O.)  tbej  adhere  to  it  as  acceerariaa  or  in- 
297;  AtlanU  «.  Grant,  67  Ga.  840.  ddenta,  and  add  to  its  value.  Vitbr 
The  opinion  in  tbts  caae  by  Bleckley,  oat  them  the  railroad,  aa  anch,  would 
J.,  though  short,  containa  the  iol-  be  almost,  or  quite,  neeleBS.  To  own 
lowinf;  otriktng  obeervationa ;  "The  it,  wonld  be  like  owning  a  borae,  with 
francfaiee  to  he  a  corporation  is  what  no  right  to  ride  him  or  drive  him  — 
eonatitntes  an  artificial  person.  That  no  right  to  put  him  to  labor.  Tliis 
ia  breath  or  being,  and  not  property,  wonld  be  owning  materials  merelj; 
Ton  cannot  eell  it  anj  more  than  yon  the  iron  and  timbers,  the  earth  and 
can  sell  the  life  of  a  man.  Bnt  things,  masonry,  of  the  railroad ;  or  the  hi4a 
and  tho  right  to  use  thii^  lor  profit,  and  fleah  and  bonea  of  the  horae. 
an  property,  whether  in  the  handi  ol  Whaterer  belongs  to  a  corporation  ia 
a  corporation,  oref  anatontl  person,  subject  to  be  applied  to  the  pajment  of 
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%  78B7.  Stetatai  AboUslilnv  This  Ezemptioii.  —  It  Ib  Btated 
by  Mr.  Freeman,  in  a  learned  note  in  the  American  Deciaiona,* 
that  in  moat  States  statutes  have  been  enacted  under  which 
franchises,  and  aU  property  connected  therewith,  may  he  made 
available  in  satisfaction  of  judgments  recovered  against  their 
owners.*  A  tendency  has  been  discovered  in  one  case  to  eon- 
ttrue  Mueh  a  ttatiUe  ttrietly,  on  the  theory  of  its  being  in  dero- 
gation of  the  common  law;  but  this  means  no  more  than  that, 
the  statnte  having  created  a  power  which  did  not  exist  before, 
and  prescribed  the  mode  of  its  exercise,  the  levying  officer 
cannot  go  outaide  of  the  statnte  for  his  authority  to  proceed, 
or  for  a  direction  as  to  the  manner  of  proceeding.* 

S  7858.  iMryiDg  open  the  Francblse  of  Taking  Tolls  and 
npom  Tolls  to  Aeome  nnder  a  Franchise.  —  There  is  some 
confusion  in  the  decisions  upon  this  sabject.  The  Supreme 
Court  of  the  United  States  have  held  that  the  franchise  or 
right  to  takt  toll  on  boati  going  through  a  eanal,  is  not  vendiUa 
in  ezecntion,  nnless  there  is  a  statute  so  providing;  becauM 
tach  franchise  is  an  incorporeal  hareditamont,  which  cannot  be 
seized  nnder  a  fieri  facial,  under  the  principles  of  the  common 
law.*  The  same  court,  in  an  earlier  decision,  held  that,  under 
a  statute  of  Indiana  prohibiting  the  sale  of  lands  and  tene- 
ments under  execution  until  the  rents  and  profits  thereof  for 

Uidebts.  It  hM  no  exempt  proper^.  Mid  on  e^wuUon.    Pbnadelpbla  Ae. 

Ib  this  State  oaly  Uia  beads  of  fam-  B.  Oo.'a  App.,  70  Fs.  St.  856;  9tU», 

illei  an  antitled  to  withhold  anj  at  {  7649. 

thdr  aoseta  from  crediton.  AU  other  '  James  ■.  Fontlac  Jto.  Flank  Boad 
debton  most  pay  If  they  can.  Their  Co.,  S  Uich.  91.  That  the  rale  ol  the 
property,  both  legal  and  equitable,  is  ttriat  COTMtntcticm  of  statatea  is  an  la- 
all  fubjeot.  What  cannot  be  reached  fringement  npon  legialaUve  power, 
\j  strictly  legal  proceea,  may  be  lee  the  autbor'a  views,  ante,  4  3014. 
hnraght  in  by  appealiag  to  the  powers  *  Gut  «.  Tide  Water  Oanal  Oo.,  94 
of  a  coart  of  eqoity,  or  to  the  eqnito-  How.  (U.  8.)  267, 263.  Compare  Tip- 
ble  powers  ol  a  amrt  ol  Uw."  Ibid.,  pets  •■  Walker,  4  Mass.  696,  where 
B7Ga.S40>  the  power  to  levy  on  the  fianchise  ol 
>  15  Am.  Deo.  69S.  taking  tolls  was  doubted  by  Panons, 
■Thns,  in  1870,  theL^slaton  «rf  O.J.;  and  also  the  statement  of  Gray, 
PennsylTania  passed  an  act  provid-  J.t  in  Richardson  v.  Sibley,  11  Allen 
ing  that  tha  franchise*  and  other  (Uass.},  66,  71;  i.e. 87  Am. Deo.  700, 
gropertj  of  owporatioDS   might  be  704. 
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a  term  not  ezceediog  seven  years  ahoold  have  been  first  offered 
for  sale  at  public  auction,  etc.,  the  tolls  to  be  paid  by  the  pub- 
lic for  using  a  pvAlie  bridge  during  a  period  of  time  within  the 
period  named  in  the  statute,  —  in  the  particular  case  for  one 
year,  —  might  be  levied  upon  and  sold  under  an  execution. 
Bat  as  the  tolls,  when  collected,  would  be  in  the  possession  of 
the  judgment  debtor,  the  remedy  of  the  creditor  was  surrounded 
with  such  embarrassments  that  equity  would  aid  him,  by  the 
appointment  of  a  recgiverM  collect  the  tolls  and  pay  them  into 
court  for  his  benefit.* 

I  7859.  Effect  of  Levy  apon  Personal  Propertr  Sulifect 
to  Existing  Mortgages.  —  The  effect  of  the  levy  of  an  execu- 
tion upon  personal  property  of  a  corporation  which  is  subject 
to  existing  mortgages,  as  for  instance,  upon  the  r<Ming  stock 
of  a  railway  company,  is  said  to  give  the  levying  creditor  a 
lien  as  to  any  interest  of  the  mortgagors  which  is  subject  to 
the  levy,  such  as  possession  coupled  with  a  beneficial  use,* — 
which  we  suppose  means  that  the  purchaser  at  the  execution 
sale  might  acquire  a  right  to  the  beneficial  use  of  the  property 
until  the  prior  mortgagee  should  elect  to  foreclose,  or  to  take 
possession  under  his  mortgage.  But  where  a  suit  to  foreclose 
has  been  brought,  and  in  such  suit  a  receiver  has  been  ap- 
pointed, and,  under  the  orders  of  the  court,  the  receiver  has 
taken  possession  of  the  mortgaged  property,  it  seems  that  no 
rights  are  acquired  by  the  levying  creditor.' 

g  7860.  Levyliig  upon  the  Asseta  of  »  Dissolved  Corpo- 
ration, or  a  Corporation  In  Uquldatlon.  —  It  seems  that  an 
execution  cannot  be  levied  upon  the  assets  of  •-■  digaohed  cor- 
poration, unless  the  statute  law  so  provides;  because,  at  com- 
mon law  the  land  reverted  to  the  grantor,  and  the  personalty 
fell  into  the  hands  of  the  State.*     In  such  a  case  the  remedy 

'Oovington    Drawbridge    Oo.   v.  *  Ibid.    Oomptra  ante,  4  6200L 

Bh^herd,  21  How.  (U.  S.)  112, 124.  '  Ante,  i  6718.     In   an  old  cMa 

'  Ooe  •.  OolomboB  Ac  B.  Co.,  10  which  waa  an   Informatioa  against 

Ohio  8t.  872;  *.  e.  75  Am.  Dec  SIS,  the  mayor  and  commonalty  of  Gol- 

542;  citing  Oord  v.  Wonder,  6  Ohio  ebeeter  for  not  repairinga  bridge,  it 
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of  the  judgment  creditor  would  be  to  proceed  in  equity  to 
bare  a  receiver  appointed  in  aid  of  his  execution,  and  to  have 
the  property  admiaistered  as  a  trust  fund  for  creditors  and 
stockholders.  If  the  corporation  is  in  liquidation  under  a 
statute  by  which  its  directors  are  made  its  trustees  to  wind 
up  its  affairs,  or  in  the  hands  of  a  receiver  appointed  by  a 
court  of  equity,  then  an  execution  cannot  be  levied  upon  its 
property;  because  to  allow  this  would  give  preference  to  a 
particular  creditor  and  allow  him  to  impair  or  destroy  the 
fund  which  the  law  has  put  in  pledge  for  the  benefit  of  all. 
But  if  the  directors,  acting  as  trustees,  under  such  a  statute, 
neglect  for  a  number  of  'years  —  in  the  particnlar  case  for 
four  years  —  to  apply  the  trust  property  to  the  discharge  of  a 
judgment  agaiuat  the  company,  and  it  does  not  appear  that 
there  are  other  creditors,  an  injwnetion  will  not  isaite  to  restrain 
the  judgment  creditor  from  aelhng  the  trust  property  on  exe> 
cation.'  So,  if  the  sheriff  has  made  the  levy  prior  to  the 
appointment  of  a  receiver,  a  sale  of  the  property  thereafter  will 
not,  it  has  been  held,  be  absolutely  void  as  against  the  cred- 
itor in  the  execution,  bat  at  most,  irregular.* 

Abtiolb  II.    Wbit  and  PBOCBEDiNas  Thbreundbb. 


786S.  Hlniomor  in  the  writ.  7868.  Right  ol  a  itockholder  to  n- 

78W.  Sales  nnder  luch  execnUoni.  deem. 

7867.  Distribution  of  the  proceeds  of  7868.  Other  qnestioua  arising  under 

the  Mle.                                 I  laoh  ezecntiona. 

g  7865.  Hlanomer  In  fhe  Writ.  — The  execution  must  fol- 
low the  judgment;  therefore,  where  the  execution  is  against 
a  corporation  iu  name  substantially  different  from  that  against 
which  the  judgment  was  rendered,  the  levy  most  fall.*    Im< 

diBBolved,  no  execution  can  be  had  '  Good  «.  Sherman,  S7  Tex.  660. 

against   them   if  they   were   fonnd  *  Vamum  v.  Hart,  119  N.  Y.  101 ; 

piiltj ;  Kod  thia  was  not  denied,  bat  t.  e,  28  N.  Y.  Bt.  Bep.  262 ;  S3  N.  E. 

it  was  ftlflo  laid  down  that  if  the  in-  Bep.  ISS. 

habltuits  be  named,  ftll  lands  ate  *  Bradford  •.  Water  Lot  Co.,  68 

chargeable,  thot^b  the  ootpontioo  G*.  280. 

be  disBolved  bjr  statute. 
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material  wtritmeea  betwean  tha  writ  aad  jadgment  will,  how- 
ever, be  overlooked,  —  as  where  the  action  is  brought  in  the 
name  of  the  Bank  of  the  State  of  Arkansas,  which  ia  the  cor- 
rect name,  and  the  judgment  entry  recites  the  recovery  of  a 
judgment  in  favor  of  the  State  Bank  of  Arkansas.'  E3p»' 
cially  in  proceedings  before  Ajuttie«  of  the  peace,  will  variances 
and  misnomers  in  such  entries  of  judgment  be  overlooked, 
where  there  is  no  doubt,  from  the  whole  record,  as  to  the  real 
corporation  intended.'  But,  of  cou^e,  a  judgment  recovered 
against  one  corporation  does  not  warrant  the  issuing  of  an 
execution  against  a  totally  diS'erent  corporation;  and  if  the 
sheriff  levies  it  upon  the  property  of  such  a  corporation  be 
will  be  responsible  as  a  tretpasstr.* 

§  7866.  Sales  under  Saefa  E^ecntlons. — The  ttoekhnid&ra 
of  the  corporation  have  such  an  interest  in  its  property  as 
will  give  them  a  standing  in  a  court  of  equity  to  prevent  an 
nnlawful  or  fraudulent  sale  of  it  under  execution,  provided 
the  directors,  on  request,  refuse  to  institute  the  proper  pro- 
ceediiigs  in  the  corporate  name.*  They  are  not  in  &  fiduciary 
relation  to  each  other,  as  tenantt  in  common*  or  otherwise,  such 
as  will  prevent  any  one  of  them  from  bidding  at  the  sale  to 
prevent  a  sacrifice  of  the  corporate  property,  or  to  further  bis 
own  personal  interest.  A  tlockholder,  so  bidding  and  parchas- 
ing,  is  not  amenable  in  equity  to  the  other  stockholders,  if 
there  has  been  no  fraud  in  the  sale,  even  where  be  has  pur- 
cliaaed  for  less  than  its  real  value.  In  such  a  case  the  other 
Stockholders  may  protect  their  rights  by  attending  and  bid- 
ding also,  so  as  to  prevent  a  sacriGce  of  the  property  to  the 
particular  stockholder.*  A  direeior,  on  the  other  band,  sus- 
tains such  a  fiduciary  relation  to  the  corporation  and  to  the 
stockholders,  that  be  is  not  allowed  to  become  a  purchaser  at 

>  Webatflr  *.  Bank,  4  Ark.  423. 
»  Wilton  Town  Co.  «.  HumphrBj',  *  Ante,  i  1071. 

15  Knn.  372.  •  Uickles  *.  Rochester  Oitv  Bank, 

■  Ibid.  11  Faig«  (N.  Y.),  IIB;  «.  e.  48  Aia. 

•  Hoitaa  «.  Cooper,  80  Bub.  <H.  See.  lOS, 
T.)l&7;  onto,  S  4479,  et  Mg. 
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ft  Jadieial  lale  of  its  property,  whare  hta  pcrflODal  interest  irill 
«ome  ID  oootact  with  his  duty  as  a  fiduciary.  In  such  a  caB« 
h*  can  ocly  purchase  subject  to  the  right  of  ttie  oorporttUon 
to  diaaffirm,  and  it  is  totally  immaterial  whether  any  fVand  in 
fact  has  supervened.'  The  same  principle  will  disable  an 
o^«r  of  the  corporation  from  becoming  a  purchaser  in  his 
own  right;  and  if  he  becomes  a  purchaser,  the  purchase  will 
be  regarded  as  LaTing  been  made  for  the  corporati<in.*  A 
■dinelor  or  officer  may,  however,  become  a  enditor  of  the  corpo- 
ration, and  even  a  judgment  creditor;  and  where  he  occupies 
such  a  position,  it  may  become  neceasary  for  faim  to  bid  at 
tha  exeration  sale,  in  order  to  make  the  execution  realize  the 
amonnt  of  his  judgment.  In  such  a  case  it  is  conceived  that 
his  purchase  would  not  be  presumptively  void,  though  equity 
would,  no  doubt,  scrutinize  the  matter  closely.  If  a  eoTporO' 
Mon  is  tbe  plaintiff  in  the  judgment,  it  may  obviously  bid  at 
Ute  execution  sale,  for  the  purpose  of  protecting  its  rights, 
provided  it  hat  the  faculty  of  purchasing  and  holding  the 
property  subject  to  sale,  uQiler  any  circumstances.  But  as  a 
pvblie  ayrporaiion,  for  instance  a  county,  can  acquire  and  hold 
property  for  public  purposes  only,  it  baa  been  held  that  it 
cannot  bid  in  property  at  an  execution  sale,  even  under  its 
own  judgment* 

(  T80T.  DIstrllbatloa  of  flie  Proceeds  of  the  Sale.  —  Under 
the  Pennsylvania  statute  of  1670,*  superseding  the  remedy  by 
seqoestraUon  under  the  act  of  1836,  the  proceeds  of  eu  execu< 
tion  sale  of  the  property  and  franchises  of  a  corporation 
are  distribnted  among  all  the  creditors  as  in  case  of  insol- 
vency, the  levy  creating  no  lien  thereon.*     Babonder  the  later 

■  Hofle  «.  nsttabnr^  Ac.  R.  Co.,  See  the  obserrotion  of  Johnson,  0.,  in 

H  m.  T.  S14!  ».  e.  13  Am.  Eep.  696,  Hojle  *.  Plattaburgh  Ac  Co.,  M  N. 

006;  ante,  $  4071,  (f  i<9.  Y.  314;  *.  e.  13  Am.  Hep.  eS6,  606. 

•  HcAllea  «.  Woodeock,  60  Ho.  Compare  Beach  «.  Miller,  130  11).  1«2; 

Hi,  when  the  pnrcbaae  wu  insde  t.  e.  IT  Am.  SL  Bep.  291 :  H  Am.  & 

brtrnm  irtto  «u  a  Stockholdet  and  Eng.  Corp.  Ou.  468;  22  K.E.  Vtap. 

aUo  the  treaanrer.  4B4;  raversinf; «.  e.  SS  Hi.  Afp.  151, 


'  Williams  ?.  Luh,  8  Ultm.  406.  *  AnU,  i  7S49. 

■Bafard'a  Appeal,  72  Pa,  St  463. 
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statute  of  April  9, 1872,  Aprtfarenes  ia  given  to  the  wagea  of 
laborers  in  the  distribntion  of  a  fund  arising  from  the  pro- 
ceeds of  an  execution  sale  of  corporate  personalty;  and  this 
preference  has  been  accorded  to  a  laborer  who  was  also  a 
stockholder.* 

S  7868.  Biffht  of  a  BtooUiolder  to  Bedeem.  —  Not  only 
can  a  aiockholder  interpose  and  demand  the  aid  of  a  court  of 
equity  to  prevent  an  irregular  and  fravdvlmt  gale  of  the  cor- 
porate  property,  if  the  directors  upon  request  will  not  proceed,' 
hut  it  has  been  held  that  where  the  property  of  a  corporation 
has  been  sold  under  execution,  and  no  steps  are  taken  by  the 
corporate  authorities  to  redeem  the  property  within  the  period 
limited  by  law,  a  stockbolder  may  interpose  and  redeem  the 
property  for  the  corporation,  and  hold  it  liable  for  the  money 
advsnced  for  that  purpose.  By  so  doing  be  becomes  the- 
equitable  assignee  of  the  certificate  of  sale,  and  is  subrogated 
to  all  the  rights  of  the  original  purchaser  at  the  sheriff's  sale.^ 

S  7860.  OUier  Qneetlons  Arising  under  Sneh  Bxecatlons. 

Bonds'  of  a  corporation,  intended  to  be  issued  hut  held  by  its- 
trustees  or  agents  in  escrow,  or  for  negotiation,  are  not  prop' 
wty  in  a  legal  sense,  except  to  the  extent  of  the  value  of  the 
paper  on  which  they  are  printed,  and  cannot  consequently  be 
seized  under  process  against  the  corporation.*  While,  as 
already  seen,  the  shareholders  have  a  standing  in  eqnify  to 
enjoin  on  iilegal  sale  of  the  property  of  a  corporation  in  casfr 

*  National  Bank  v.  Oxford  &c.  Oar  wise  in  the  caas  of  a  loM  happening 

Co.,  i  Pa.  Goontjr  Ot.  360.     Where  a  before  the  sale,  or  in  eaae  of  a  rademp- 

eorpontor  obtained  tnttirane*  on  coi^  tion  of  the  jwopertj,  in  which  caw 

poiats  real  eatata,  in  the  joint  namea  On  corporation  would  be  entitled  to 

of  himself  and  tiie  corporation,  and  it.    Hicklee  *.  Bocheator  Cit7  Bank, 

the  propertj  was  afterward!  aold  va.-  II  Paige  (N.  Y.),  118;   a.  e.  43  Am.. 

der  a  jw^mmt  ag^nst  the  corporatiop  Deo.  103. 

In  taTOr  of  anch  corporator,  and  hid  ■  Compare  anf*,  f  4690,  and  other 

in  hj  him,  and  sabaequentlr  partially  dedaions  tn  that  title, 
deatooyed  by  Are,  and  not  redeemed,  ■  Wright  a.  Oroville  AcMining  Co.,. 

—  itwaaheld  that  he  was  eatitled  to  40Cal.SQ. 

reeelve  the  insnraace  money  due  on  '  Ctuiningham  v.  Pennaylrania  Ac- 

the  policy ;  though  it  would  be  other-  B.  Co.,  11  N.  Y,  St.  Rep.  663. , 
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the  directors  upon  reqaest  will  not  proceed  ia  the  name  of 
the  corporation,*  yet  it  has  been  held  that  the  pendency  of  a 
bill  by  a  member  to  redrees  breaches  of  duty  by  the  tmsteea 
will  not  affect  the  right  of  a  judgment  creditor  to  sell  land  of 
the  corporation  under  his  ezecation;  and  that  the  purchaser 
at  the  sale  does  not  take  title  affected  by  a  Ita  pendent.' 

*AnU,    H   4618,    66S7;  Kron   «.  oh.  S16,  i  8,  npon  the  praptirtj  of  ■ 

Ooc^kor,  SO  Barb.  (N.  T.)  157.  stockholder:  Dewey cB^ker,  UQnf 

■Paine  «.Boot,121I11.77;  t.0.18  (Hub.),  130.  Circnmitances warruit- 

N,£.Bep.Ml:0'West.762.  ThetUt-  ing  the  rcihual  of  an  injunction  npon 

nte  of  New  Jsnejr  reapectii^  proettdr  «  nle  ol  the  fnutchiae,  under  an  exe- 

ingt  utpjUtmenbtry  lo  txteuUtm  (N.  J.  cntion  on  &  jadgment  for  &  debt  paj- 

Ber.,  p.  888)  has  been  held  to  famish  a  able  In  InatellmoiiU,  «   p(»1ion   of 

mode  for  craupelling  wtisfsction  of  which  wu  alleged  not  to  have  fallen 

Jndgmante  agsinat  natnndp«nonJ,  and  doe,  no  frand  or  ooUtision  appearing ; 

nci  atineiuding  eorporiUionM.    Oonn«r  Ward  ■.  Sal«m  Street  Bwlway,  106 

«.Todd,48N.J.L.Sei;i.e.7AU.Bep.  Uaaa.  832. 
477.    Lerring  under  Ham.  SUt-lSei, 
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TITLE  NINETEEN, 

FOREIGN    CORPORATIONS. 


7B7B. 
78S0. 
7681. 


CHAPTER  CXCIII. 

STATUS  AMD  POWERS  OP,  IN  QENEEAL. 


Statttt  of  foreign  oorporations  u 
asttlod  ^ly  Federml  decisiono. 

Hot  antitled  to  the  pririleget 
uid  Imminiitiefl  of  dtuoni  in 
ths  nrenl  SUtea^ 

VheUier  sntitled  to  the  "  equal 
protection  <d  the  Uwa"  of  the 
Bute  within  wtdeb  it  ia  per- 
mitted to  do  bnsineM. 

Federal  protection  of  foreign 
cori>orationB  engaged  in  in- 
terttat«  commerce. 

What  ie  interstate  and  foreign 
commerce  within  thli  pio- 
hibitiopEt 

What  is  not  Interstate  oom- 
merce  within  this   prohiU- 

Cansct  migrate,  but  most  dwell 
In  place  of  its  creation. 

Hay  make  and  take  contracts 
in  other  States  and  conntrlei 
except  wliere  prohibited. 

Preeampti<ma  ariMng  in  inp- 
port  ot  the  Talidit;  of  the 
contracts  of  foreign  corpor»- 


7SH.  Cannot  exerdae  COTporate  fran- 
chisee In  a  foreign  jmisdio- 
tkm  except  ij  comity. 


7886.  Cases  to  which  this  comity  does 


States  may  impose  conditions 
npon  which  they  may  do 
bnsineee. 

Hay  be  required  to  appoint  a 
resident  agent  upon  whom 
Itrocees  may  be  served. 

Hay  establish  agendet  and  do 
bnsineei  in  the  domestic 
State  unless  prohibited. 

Foreign  carp'>'*tionB  made  do- 
mestic corporations  guoad  hoe. 

When  deemed  to  have  been 
made  such,  and  when  not. 

Initancea  where  each  adoption 
and  domestication  were  held 
to  have  taken  place. 

Instances  where  such  adoption 
and  domestication  held  not 
to  hare  taken  plac«. 

Statntes  subjecting  foreign  cor- 
porations to  the  same  lia- 
bilities and  restrictions  at 
domestic  corporatiODS. 

Slatutot "  tramp  corporations." 

Further  of   "tramp    oorpora- 
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Bbotiok 

7897.  To  «h«t   extent  mtkj  Mt  in 

other  State*, 
789S.  Statui  of  loreign  inBuroncs  com- 

paniea. 
7S99.  Statu*  Ot  oorpontioni  cteatad 

b;  the  Congreaa  of  the  TTiiited 

Btatee. 
7000,  Foreign      oorporatiraii     wlien 

deemed  "penona." 
T801.  When  the  word  "  corporatioa" 

□Bed  In  Btatntee,  applies  to 

foreign  corpontionL 


7002.  JToiuIamu*  to  oompd  Inning  el 

licenae  to  foreign  oori>oration. 

7003.  Foreign  corporation  doing  bnai- 

neaa  nnder  the  aame  name  ■■ 
a  domeetic  oorporaUon. 

7004.  Coorta  will  not  interfen  with 

internal  management  of  tor- 


7S06.  Bat  will  Mttle  ordinary  qvea- 
tioQS  depending  opon  the 
conitruction  of  foreign  diar- 
tera. 


S  7875.  Statiw  of  Wanign.  Oorporations  h  SetUed  hf  Fed- 
eral Decisions. —  Tlie  following  propositions  of  law  are  settled 
by  the  decisions  of  the  Supreme  Court  of  the  United  States: 
1.  A  corporation  exists  only  in  contemplation  of  law,  and 
by  force  of  law,  and  can  have  no  legal  existence  beyond  the 
bounds  of  the  State  or  sovereignty  by  which  it  is  created.  It 
must  dwell  in  the  place  of  its  creation.  2.  Where  a  corpora* 
tion  ia  created  by  the  laws  of  a  State,  the  legal  presumption, 
for  the  purposes  of  Federal  jurisdiction,  ia  that  all  its  mem- 
hers  are  citizens  of  the  State  by  which  it  was  created;  and  in 
a  suit  by  or  against  it,  it  is  conclusively  presumed  to  be  a 
citizen  of  such  State.  3.  A  corporation  endued  with  its 
capacities  and  faculties  by  the  co-operating  legislation  of 
two  States  cannot  have  one  and  the  same  legal  being  io 
both  States.  Neither  State  can  confer  on  it  a  corporate  ez- 
istence  in  the  other,  nor  add  to  nor  diminish  the  powers  to 
be  there  exercised.  4.  The  constitutional  privilege  which  a 
corporation  has,  as  a  citizen  of  one  State,  to  sue  the  citizens  of 
another  State  in  the  Federal  courts,  cannot  be  taken  away  by 
simply  declaring  it  to  be  a  corporation  of  the  latter  State.' 


■  Bo  Btatad,  In  robetsBce,  hj  Sny- 
der, J.,  in  Bece  «.  Newport  Newa  das. 
Co.,  33  W.  Va.  1S4;  *.  c.  6  Rail,  dt 
Cotp.  L.  J.,S16, 517,— on  the  author- 
ity of  the  fallowing  Federal  casea, 
wiilchiDpport  the  atatement:  — Ohio 
&e.  R.  Co.  •.  Wheeler,  1  BUok  (U.  8.), 
266;  Harahall  *.  Baltimore  B.  Co.,  16 
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How.  cn.  8.1  814;  lAfayette  Ina.  Oo. 
•.  French,  IS  How.  (U.  S.)  4M;  In- 
surance Oo.  t>.  Francis,  11  WaU.  (U. 
8.)  210;  Ballwar  Co.  «.  Whitton,  13 
Wall.  (U.  8.)  270;  Unller  *.  Dowa,94 
U.  8. 444 ;  Uemphia  B.  Oo. «.  Alabaaia, 
107  U.  8.  581.  Learaad  notes  on  the 
ttattM,  poweiStMid  rights  of  torugn 
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S  7876.  Not  Bntltled  to  the  Prlvlleires  and  Immnnitiee  of 
Cltiaens  In  tb«  BoTeral  fitatea.  —  From  what  baa  preceded  it 
must  be  concluded  that  a  corporation  is  not  a  "  citizen"  within 
the  meaning  of  that  claaeeof  the  Federal  constitution  which 
declares  that  the  citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  tfie  several  States.* 
Therefore,  a  corporation  created  by  one  State  can  exercise  noue 
of  the  functions  or  privileges  conferred  by  its  charter  in  any 
other  State  of  the  Union,  except  by  the  comity  and  consent  of 
the  latter.'  Such  a  construction  of  the  constitutional  provi- 
sion under  consideration  often  would,  it  has  been  pointed  out, 
operate  to  confer  upon  citizens  of  other  States  combining 
themselves  into  corporations,  greater  priviUget  than  are  en- 
joyed by  the  citizens  of  the  domestic  State,  and  deprive  the 
State  of  all  control  over  the  extent  ot  corporate  franchises, 
proper  to  be  granted,  within  its  limita.* 

S  7S77.  Whethw  Entitled  to  th«"EqaaI  Protection  of  the 
liawi"  of  tho  State  witliin  WUch  It  Is  Permitted  to  do  Busi- 
ness.—  The  fourteenth  ammdm^it  to'  the  Constitution  of  the 
United  States  provides  that  no  State  shall  "  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws." 
It  is  past  all  doubt  that  the  framers  of  this  celebrated  provi- 
sion bad  no  idea  in  their  minds  that  it  would  be  turned  into 
a  means  of  protecting  foreign  corporations  and  guaranteeing 
to  them  the  same  privileges  which  are  enjoyed  by  domestic 
corporations.  Such  a  construction  would  sweep  away  all  the 
previons  constitational  doctrine  on  the  question  of  tbe  atatut 
of  foreign  corporations.     It  would  operate  to  give  to  them,  in 

Mrpontfooa  will  tt  found  in  14  Am.  tdns  Ac.  Hin.  Co.  f.  PennsylTants, 

AEDg.  Corp.Gu.3S;  IBAm.AEog.  12SU.S.I81;  nU«r«- CUrk-OutlDer 

Carp.  Oss.  438;sim1  22  Am.  <fc  Eog.  Lod»MI]iingCo.,4Colo.369;  Norfolk 

Corp.  Cms.  661.  &e.  R.  Co.  «.  PenoBj'tvBDia,  136  U.  8. 

'  OoBSt.  D.  8.,  «rL  4,  f  S:  114;  (.e.lOSup.Ct.Rep.S58;  Sutev. 

■  Bftuk  of  AngnstA  •.  Earle,  13  Pet,  lathrop,  10  La.  An.  S98 ;  FarmerB'  &c 

(U.  6.)  619;  Paol  *.  Tii^nia,  S  WaU.  Ihb.  Co.  «.  Hanrab,  47  Ind.  239. 
(D.  8.)   168;  Liverpool  Ids.  Co.  v.  *  Bankof  AaitiuU«.£arl«,  ISPal. 

Haoncbasetla,  10  Wall.  {V.  8.)  666;  (U.  8.)  Klfi,  6SS, 
&  <^  10  Ujer  fed.  Sec,  1 16;  P«m- 
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any  State,  the  privileges  aod  immaQities  of  citizens  In  that 
State,  vhich,  we  hare  already  seen,'  they  do  not  poaaeu  under 
another  clause  o!  the  constitution.  It  woald,  in  its  practical 
workings,  oblige  any  State  to  concede  to  foreign  corporationa 
the  same  priyilegea  within  its  limits  which  it  concedes  to  cor< 
porations  of  its  own  creation;  and  it  coald  be  easily  extended, 
by  judicial  construction,  io  as  to  prevent  any  State  from  ex- 
cluding foreign  corporations  from  its  limits,  or  from  prescrib- 
ing the  terms  upon  which  they  should  reside  and  do  basiness 
within  its  boundaries.  Down  to  the  present  time,  such  a  con- 
struction has  not  been  arrived  at,  although,  such  is  the  steady 
tendency  of  the  Federal  judiciary  to  enlarge  the  rights  of 
corporations,  that  it  cannot  be  predicted  whether  it  will  not 
be  reached  in  the  near  future.  The  present  judicial  construc- 
tion of  the  clause  under  consideration  is  that  it  does  not  pro- 
hibit a  State  from  imposing  such  conditions  upon  foreign 
corporations  as  it  may  choose,  as  requisite  to  their  admission 
within  its  limits.'  It  may,  for  instance,  impose  upon  foreign 
insurance  companies  doing  business  within  the  State,  Ataxot 
two  dollars  upon  every  one  hundred  dollars  of  premiums  re- 
ceived by  such  companies,  although  no  such  tax  is  imposed 
on  domestic  companies;  nor  is  this  a  violation  of  the  principle 
that  taxation  most  be  uniform.* 

*  JChU,  i  7676.  orotherwiM  bordesed,  M  to  compel 

■  Fembins  &a.  Hin.  Co.  «.  Penn-  them  to  lekre  the  Stata.    They  may 

ejlvaoift,  I2SU.  B.181.    See  also  Nor-  be  regarded  m&  benefit  or  a  naiauice 

folk  dtc  R.  Co.  «.  PennsjIvanU,  136  according  to  the  caioice  of  the  legie- 

n.  S.  114,  IIB;    Philadelphia   Fire  latore."    iUd.,  179,  per  Breeae.  0.  J. 

Abso.  «.  New  York,  119  U,  B.  110.  A  deduoa  of  the  Supreme  Conrt  of 

'  Dacat «.  Chicago,  48  Dl,  172 ;  «.  e,  California  goea  to  the  length  of  hold- 

95  Am.  Dec.  629.  The  court  proceeded  ing  that,  after  a  foreign  oorporation 

upon  the  view  "  that   corporatioaa  has  been  admitted  to  do  businen  in 

bare  no  ttcUtf  in  States,  as  dtixene  of  that  State,  it  ia  incompetent  for  the 

the  State  creating  them,  and  when  legielature  to  impooe  a  tax  npon  it, 

they  come  into  this  State  tO  do  biui-  which  ii  not  imposed  npon  domesUo 

nees  and  make  profits,  a  discrimini^  oorpcoaUona  of  a  like  character.    The 

tiaa  can  be  rlghtfulljr  made  between  court  regard  it  as  violattre  of  a  pro- 

tbem  and  onr  domestic  corporstions  vision  of  the  Constitution  of  the  State. 

of   the  eame  character;    that,  if  it  Ban  Frandsco  •.  Liverpool  Ac  Ine. 

ehonldbedeemed  good  policy,  by  the  Co.,  74  Cal.  113;  «.  e.  8  Am.  St.  Rep, 

l^islatore,  they  oonld  be  so  taxed,  425.    Eowerer  this  may  be,  it  ia  clear 
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g  7878.  Federal  Protection  of  Forefga  OorpoTations  En- 
Kaged  in  Interstate  Commerce. — The  Constitution  of  the 
United  States  proTidea  that  "the  Congress  shall  have  power 
....  to  regulate  commerce  vith  foreign  nations,  and  among 
the  several  States  and  with  the  Indian  tribes."^  The  presenfi 
construction  of  this  prorisioa  is  that  the  power  thus  conferred 
upon  Congress  is  exelutive  to  the  extent  tjiat,  by  conferring  it 
upon  Congress,  the  constitution  prohibits  it  to  the  States,  iu  so 
far  as  the  power  relates  to  matters  of  general  or  national  concerni 
such  as  require  uniformity  of  regulation;  but  that,  in  so  far 
as  it  relates  to  matters  of  local  concern,  the  States  may  impose 
regulations,  so  long  as  Congress  declines  to  act.'  It  is  also  the 
settled  construction  of  this  provision  that  interstate  commerce 
carried  on  by  corporations  is  entitled  to  the  same  protection 
against  State  exactions  as  when  carried  on  by  individuals.' 
A.thongh  Congress  has  exercised  the  power  in  a  very  few 
instances,  this  construction  involves  the  fnrtber  conclusion 
that  the  nou<exeroiBe  by  Congress  of  the  power  is  tantamount 
to  the  declaration  that,  in  any  given  particular,  except  in  mat- 
ters of  local  concern  only,  commerce  among  the  several  States 
ihaUbefree* 


that  it  vioUtea  no  iniiudple  of  the 
Federal  Conatitation,  m  the  Snpreme 
Court  of  Gftlilomia  wem  to  BnppoM. 

>  Goiut.  U.  8.,  vt.  1,  t  8,  ct.  2. 

*  Cooler  •.  Board  of  Wardens,  IS 
How.  (U.  8.)  299,  319;  Glonceiter 
FerT7  Co.  •.  Fenneylvanla,  114  TT.  B. 
196;  Philadelphia  Ac.  Steamahlp  Co. 
•.  PennarlvaiUa,  122  U.  8.  82$,  836; 
Bobbins  v.  Bhelbr  Co.  Taxing  Sia- 
(rict,  120  TT.  8.  489,  492,  493.  See 
alfti  Brown  •.  State,  12  WheaL  (U.  B. ) 
419;  Paaenges  Cases,  7  Hov.  (TT.  B.) 
1S3;  Crandall  «.  SUte,  6  Wall.  (U. 
B.)  36,  42;  Ward  •.  Harjrland,  12 
Wall.  (U.  8.)  41S,  480;  8Ut«  Freight 
Tax  Cases,  Ifi  WaU.  (TI.  8.)  232,  279; 
Henderson  «.  Kew  York,  92  TT.  8. 259, 
m;  Railroad  Oo.  *.  Hosen,  95  IT.  8. 
405,  489;    Mobile   •.    KimboU.    lOS 


U.  8.  691,  697;  Wabash  Ac  R.  Oo. 
•.  niinols,  lis  U.  8.  667. 

■  Gloucester  Ferrr  Oo.  v.  Fennayl' 
Tania,  114  U.  8. 196. 

'  Qibbons  *.  Ogden,  9  Wheat. 
(U.  S.)  1, 122,  per  Ur.  Justice  John- 
son ;  Paeeenger  Caaea,  7  How.  (U.  B.) 
283,  462,  pn-  Mr.  Justice  Orier ;  State 
Freight  Tax  Oases,  16  WaU.  (TT.  8.) 
232,  279;  Railroad  Co.  «.  Hnsen,  96 
n.  8.  465,  469;  WelUm  «.  Uissonri, 
91  n.  8.  275,  282 ;  Mobile  «.  Kimball, 
102TT.B.691,697;  Brown*.  Honston, 
114  TT.  B,  622,  631;  Walling  e.  Micht- 
gan,  116  n.  8.  446,  455;  Pickaid  *. 
Pollman  Boathera  Oar  Co.,  117  U.  B. 
34;  Wabash  Ac.  R.  Co.  «.  Illinois, 
118  n.  a.  567 ;  Robbins  v.  8heib7  Co. 
Taxing  District,  120  TT.  8.  489,  493. 
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§  7879.  Wliat  Is  Interstate  and  Poretyn  Oommeree  'wf  tliiB 
VbiB  Probibltlon. —  So  far  aa  we  are  enlightened  hy  judicial 
decisionB,  we  shall  consider  in  this  section,  what  is,  and  in 
the  following  section,  what  is  not,  mteTttat»  and  foreign  eom- 
m«ree,  within  the  meaning  of  the  prohibition  epoken  of  in 
the  preceding  sections.  In  the  first  place,  it  is  to  he  observed 
that  interstate  and  foreign  transportation  is  interstate  and  for* 
eign  commerce,  within  the  meaning  of  the  commerce  claose 
of  the  Federal  conslitotion.*  Interstate  or  foreign  transpor- 
tation, within  the  meaning  of  this  principle,  takes  place  when- 
ever freight  is  taken  up  within  the  limits  of  a  8tate  and  set 
down  within  the  limits  of  another  State  or  foreign  conntrj; 
or  whenever  freight  is  taken  np  within  the  limits  of  another 
Gtate  or  foreign  country  and  set  down  within  the  limits  of  the 
domestic  State.'  Telegraphic  eommunieationa  between  differ* 
ent  States  are  interstate  commerce  within  the  same  principle, 
and  as  such  are  directly  within  the  power  of  regulation  con- 
ferred upon  Congress,  and  free  from  the  control  of  State  regu- 
lations, except  such  as  are  strictlj  of  a  police  character.' 
Therefore,  the  Act  of  Congress  of  July  24, 1866,  in  so  far  u 
it  declares  that  the  erection  of  telegraphic  linea  shall,  as  against 
Slate  interference,  be  free  to  all  who  accept  its  terms  and  con- 
ditions, and  that  a  telegraphic  company  of  one  State  shall 
not,  after  accepting  them,  be  excluded  by  another  State  from 
prosecuting  ita  business  within  her  jurisdiction,  is  a  legiti- 
mate regulation  by  Congress  of  commercial  intercourse  among 
the  States,  and  is  also  appropriate  legislation  to  execute  the 
powers  of  Congress  over  the  postal  aerviee.*  For  the  same  rea- 
son, a  State  cannot  lay  a  tax  on  the  interstate  bunneaB  of  a 
telegraph  company,  especially  if  such  company  has  accepted 
the  provisions  of  the  act  of  1866  bo  as  to  become  an  o^ anl  of 
the  government  of  the  United  States,  which  would  make  State 
laws  unconstitutional,  in  so  far  as  they  impose  a  tax  upon 

■  Bowmnn  «.  Chicago  Ac.  K.  Co.,  ■  Com  of   fitato  Freight  Tax,  U 

126  V.  8.  ^6S;  L^ng  *.  Michigan,  135     Wall.  (U.  B.)  232. 
V.  8.  161;  Glouceetet  Ferry  Co.  v.  ■  Leloup  e.  Uobile,  127  U.  &  HO, 

pennsfBlvania,  114  U.  &  19S.  «6. 

*  Peaaacola  lel.  Oo.  *.  WeaUru  Doutt  TeL  Cow,  96  U.  S.  1. 
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messages  sent  in  the  service  of  ttie  government.'  Sales  by  a 
corporation  situated  without  a  State,  of  goods,  to  a  resident  of 
the  State,  to  be  shipped  to  him  into  the  State,  belong  to  the 
operations  of  interstate  commerce,  and  are  consequently  not 
subject  to  a  prohibition  of  the  State  constitution  against  for- 
eign corporations  doing  busiiieaa  witliin  the  Siate  withont 
having  an  agent  or  place  of  business  therein.'  So  does  a  eon- 
tract  by  which  a  resident  of  a  State  agrees  with  a  foreign  cor- 
porulion  to  canvats  certain  territory  witliin  the  State  for  the 
wZe  of  its  manufactured  productions,  —  the  corporation  agree- 
ing to  sell  the  same  to  him  on  a  credit,  and  taking  a  bond 
from  him  to  secure  payment  for  such  sales.  Such  a  contract 
is  therefore  unaffected  by  a  State  statute  prohibiting  business 
within  the  State  by  foreign  corporations  which  have  not  com- 
plied with  certain  regulations,  such  as  filing  a  certificate  and 
designating  an  agent  upon  whom  process  may  be  served.* 

§  7880.  What  Is  not  Interstate  Commerce  within  This  Pro* 
blbltlon. — The  businoBS  of  tn«uranc<,  as  ordinarily  conducted, 
ia  not  commerce;  and  an  insurance  company  of  one  State,  hav- 
ing an  agency  by  which  it  conducts  the  insurance  business 
in  another  State,  is  not  engaged  in  eomvierce  between  the  Stales; 
8o  that  restrictions  imposed  in  the  State  to  which  it  has 
migruted  npon  the  manner  of  its  conducting  its  business  are 
not  iiiliibited  hy  that  clauae  of  the  Federal  constitution  which 
confers  upon  Congress  power  to  regulate  commerce  among  the 
States.* 

8  7881.  Cannot  Migrate,  but  most  I>weU  In  Place  of  Its 
Creation.  —  The  following  propositions  are  believed  to  be  set- 
tled law:  (1)  That  a  corporation  can  exist  only  by  force  of  the 
statute  or  other  law  of  the  Stai«  or  country  in  which  it  ii 

■  Telegraph  Co. «.TexM,I0B1T.B.  Co.,  67  Ark.  ?4;  «.  e.  SO  8.  W.  Bepw 

ttO.  691;  18L.R.  A.  206. 

*  Tfan  *.  Hunilton-Brown  Shoe  *  Tanl  «.  Vireiinia,  8  WsU.  (U,  S.) 
Co.,  SS  Als.  146;  t.  a.  9  South.  B«p.  168;  reaffirmed  in  LiTerpool  Ina.  C«b 
131.  «.  HusACbusetts,  10  WoU.  (U.  &) 

*  Qonn  ■,  White  Bawinf  Hachine  666 ;  i.  e.  10  Myer  Fed.  Dec.,  f  16, 

S92  6257   ^^  , 

.  Cockle 
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created;  (2)  that  the  lavB  of  one  State  or  country  can,  hy 
their  own  vigor,  have  no  extra-territorial  force  in  another 
State  or  country,  but  are  allowed  to  operate  there  only  on  the 
principle  of  comity;  (3)  that,  as  a  corporation  is  a  creature  of 
the  law  of  the  State  or  country  creating  it,  it  cannot  migrate 
into  another  State  or  country,  establish  its  residence  there, 
and  exercise  its  franchises  there,  without  the  consent  of  the 
legislature  of  that  other  State  or  country,  express  or  implied. 
This  doctrine  was  conceded  in  a  leading  case,  in  the  following 
language  in  the  opinion  of  the  court  by  Chief  Justice  Taney: 
"It  is  very  true  that  a  corporation  can  have  no  legal  existence 
out  of  the  boundaries  of  the  sovereignty  by  which  it  is  created. 
It  exists  only  in  contemplation  of  law,  and  by  force  of  the  law; 
and  where  that  law  ceases  to  operate,  and  is  no  longer  obliga- 
tory, the  corporation  can  have  no  existence.  It  must  dwell  in 
the  place  of  its  creation,  and  cannot  migrate  to  another  sover- 
eignty."* 

§  7SSa.  Mar  Hake  and  Take  Oontraota  In  Ottaor  States 
BBd  Coootrles  except  where  Prohibited. — But  it  does  not  fol- 
low, from  the  doctrine  of  the  preceding  section,  that  the  ex- 
istence of  a  corporation  will  not  be  so  far  recognized  in  States 
and  countries  other  than  the  State  or  country  of  its  creation, 
as  to  allow  it  to  make  and  take,  in  ench  State  or  country,  such 
contracts  as  are  permitted  to  ordinary  persons.  It  is,  as  has 
been  pointed  out,  a  mere  artificial  being,  invisible  and  intan- 
gible; and  yet  it  is  a  perBOn,  for  certain  purposes,  in  contem- 
plation of  law,  and  especially  for  purposes  relating  to  the 
jurisdiction  of  the  courts  of  the  United  States.*  As  natural 
persons,  through  the  intervention  of  their  agents,  are  con- 

1  BankotAagnBtav.EaTle,I8Pet.  ■  Jntt,   H  11,    6689,    7SM,  7790, 

(U.  8.}  619,  588.    To  tbe  ume  effect  7B04;    pott,    H  7900,    8059;    United 

see  Day  v.  Newark  India  Rubber  Oo.,  Btatea  ■.  Amedy,  11  Wheat.  (U.  8.) 

1  Blatchf.  (U.  B.)  628;  Oliio  Ac.  R.  392;  Beasbm  t>.  Farmera'  Bank,  12 

Oo.  V.  Wheeler,  1  Black  (U.  8.),286;  Pet.  0.  8.)  102,  125;  Bank  at  Ao- 

Rec«tr.NewportNewH*c.  Co.,  S2W.  gusta  •.  Earlo,  13  PeL  (U.  8.)  619j 

Ta.  164;  *.  o.  9  S.  E.  Rep.  212;  3  688. 
L.B. A.  672;  6R^1.&  Cktrp.  L.  J.  616. 
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tinnally  making  contracts  in  countries  in  which,  they  do  not 
reside,  which  contracts  are  universally  allowed  to  be  valid 
oiilesfl  prohibited  by  the  law  of  such  country, — so  it  has.  been 
reasoned  that  an  artificial  person  may,  by  its  agents,  make 
contracts,  within  the  scope  of  its  limited  powers,  in  a  sov- 
ereignty in  which  it  does  not  reside,  provided  such  contracts 
are  permitted  to  be  made  by  such  persons  by  the  law  of  such 
sovereignty.  Such  contracts  will  undoubtedly  be  valid  if  (1) 
within  the  scope  of  the  powers  conferred  upon  the  corpora- 
tion by  the  law  of  the  sovereignty  which  has  created  it,  and 
where  it  dwells;  and  (2)  if  permitted  by  the  law  of  the  sov- 
ereignty within  which  the  contract  is  made,  or  within  which 
it  is  to  be  performed.'  Bot  it  must  be  carefully  kept  in  mind 
that  the  power  of  a  corporation  to  make  contracts  in  another 
State  or  country  does  not  re9t  upon  the  same  footing  as  that 
of  a  natural  person  when  dealing  with  property  rights  of 
which  he  is  the  beneficial  owner  or  possessor.  The  power  of 
a  nataral  person  thus  to  deal  with  his  own  is  conceded,  it  may 
be  assumed,  by  every  civilized  State,  subject,  of  course,  to  lim- 
itations which  concern  its  own  laws  and  policy,  without  ref- 
erence to  the  citizenship  or  domicile  of  such  person.  But  the 
power  of  foreign  corporations  so  to  contract  necessarily  in- 
volves in  it  an  exertion  of  the  power  conferred  on  the  artifi- 

*  See,  In  sapport  oC  these  propoai*  nsiul  comity  of  recogniiing  the  lave 

tioaa,  the  reasoning  of  Tane;,  0.  J.,  of  another  State.     Natural  persona, 

in  Bank  of  Augoata  v.  Earle,  13  Pet.  through  the  intervention  of    thdr 

(n.S.)  619,688;  alsoConneeticnt  Ac  agenti,  are  continnallf  making  con- 

Ina.  Co. «.  Croat,  18  Wia.  109 ;  New  tracts  in  conntrlea  In  which  thej  do 

YaA  Floating  Derrick   Oo.  e.  New  not  rewde,  and  where  they  are  not 

Jersey  Oil  Co.,  8  Doer  (N.  Y.),  648;  personally  preeent  when  the  contract 

Hnmlord  v.  American  Life  Ina.  &c.  is  made;  and  nobody  has  ever  doubted 

Co,,  4  N.  Y.  463;  Baid  «.  Puole,  13  the  validity   of    these    agreements. 

N.  Y.  495.    It  has  been  said  that  a  And  wLat  greater  objection  can  them 

conoeeeion  o(  the  power  of  a  corpo-  be  to  the  capacity  ol  an  artificial  per- 

ration  to  make  oontrauta  other  than  son,  by  its  agents,  to  make  a  contract 

in  Ute  State  of  its  creation  is  nothing  irithin  the  *eev»  of  itt  limittd  powert, 

more  than  an  admission  of  the  exist-  in  a  sovereifcnty  in  which  it  does  not 

ence  of  the  artificial  person,  created  reside,  provided  mch  contracts  are 

by  the  laws  of  another  State,  and  permissible  by  the  law  of  the  placet " 

clothed  with    the  power  of  making  Bank  of  Eentnckye.  Schuylkill  Bank, 

certain  contract*.     "It  i>  but  the  1  Pars.  Sel.  Caa.  (Pa.}  180,  !S6. 
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cial  body  by  the  BOrsnign  creating  it,  and  ths  law  of  tbat 
•overeign,  conferring  the  power,  has  no  extra-territorial  force 
of  ita  own  vigor.  It  is,  therefore,  only  on  the  principle  of 
eomity  that  corporations  are  allowed  to  make  and  take  con- 
tracts  within  the  bonnds  of  other  sovereignties.  But,  at  least 
as  among  the  States  of  the  American  Union,  tliis  comity  is 
BO  freely  exercised  that,  for  practical  pnrpoeea,  it  may  be  said 
that  sach  a  power  exists  in  the  United  States  as  a  matter  of 
law,  except  where  prohibited  by  the  positive  local  law.  It  is 
true  that  it  is  also  said  in  some  judicial  opinions,  that  the 
power  does  not  exist  where  it  is  opposed  to  the  public  policy 
of  the  State  within  which  its  exercise  is  attempted.  What  i^ 
or  what  is  not  public  policy  is,  of  course  a  judicial  question, 
except  where  the  legislature  has  spoken,  in  which  case  the 
Toice  of  the  legislature  is  conclnsive  evidence.  Assuming, 
then,  that  it  has  power  so  to  do  under  ita  own  charter  or  gov> 
erning  statute,  it  may  be  regarded,  for  practical  purposes,  a 
lettled  principle  of  American  law,  that  a  corporation  created 
in  one  State  of  the  Union  may  make  and  take  contrncts  in 
another  State  except  where  prohibited  by  the  laws  of  such 
other  State.* 

g  7SS3.  PresnmptioBB  Arising  la  Bnpport  of  the  Talldltr 
of  tb«  Contracts  of  Foreign  Corporations.  —  It  will  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary,  when  the  acts 
of  a  corporation,  done  in  another  State,  are  drawn  in  question, 
that  the  corporation  was  properly  authorized  in  the  State  by 
which  it  was  created.'  Where  the  validity  of  a  contract,  made 
by  a  corporation  in  a  State  other  than  the  State  of  its  creation 
is  drawn  in  qnestion,  it  will  not  be  presumed,  in  the  absence 
of  proof,  that  there  is  any  restriction  in  its  charter,  or  in  the 
laws  of  the  State  of  its  creation,  prohibiting  it  from  making 
such  contracts  in  a  foreign  jurisdiction.*    But  it  will  be  pre- 


■  Blair  «w  Fvipetaal  Ins,  Oo.,  10  *  Wood  Hydnullo  Ac  Oo.  «.  King, 

Uo.  650;  «.  0.   47   Am.  Dec.    129;  45  Gft.  S4,  40. 

6Umej  V.  Amarican  Lite  Ins.  Go.,  11  ■  Mew  York  FloAtingSerrlckOo.*. 

Faig*  IS.  Y.).  635.  lIe«JeiMrOilCo..8J)uer(M.Y.J,a4Bi 
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samed  that  it  acts  under  a  general,  and  not  under  a  limited 
authority.' 

(  7S84.  Cannot  Kxerolse  Oorporate  FrancIilfleB  in  a  For- 
fltgn  Jurisdiction  «xc«pt  by  Comity.  —  From  the  foregoiag 
principlea  it  mast  follov  that  a  corporation  created  under  the 
lavs  of  one  State  or  country,  cannot  exercise  any  of  the  fran- 
chises which  are  peculiar  to  corporations,  and  which  are  not 
possessed  by  individuals,  within  the  limits  of  another  State  or 
country,  except  by  the  comity  of  that  other  State  or  country, 
which  comity  is  generally  expressed  by  its  legislature  in  stat- 
utes relating  to  the  subject  of  foreign  corporations.'  This 
comity  will  generally  be  extended  so  as  to  allow  the  foreign 
corporation  to  exercise,  within  the  domestic  State,  any  powers 
with  which  it  may  be  endowed  by  its  own  charter,  unless 
repugnant  to  the  policy  of  the  domestic  State  or  injurious  to 
its  citizens;'  but  when  to  allow  its  exercise  would  be  contrary 
to  good  policy  or  prejudicial  to  the  interests  of  the  State,  the 
comity  ceases  to  be  obligatory.*  This  comity,  it  has  been 
well  reasoned,  is  the  comity  of  States,  and  not  the  comity  of 
court*.  In  other  words,  the  power  of  determining  whether, 
how  far,  with  what  modification,  or  on  what  conditions,  the 
laws  of  one  State,  or  any  rights  dependent  upon  them,  shall 
be  recognized  in  another  State,  ia  a  legislative  power.  The  cod* 
elusion,  then,  is  that  the  judiciary  must  be  guided  in  deter- 


Boalware  ■;  DavtB,  90  Ala.  307.    Thftt  bo  dnwn,  uid  to  ke«p  the  drawees  tn 

thiaifl  the  rule  in  regard  to  domestic  lands  to  meet  theume,  in  cueBwIier* 

CDrporationi,  see  anl«,  44  5644,  G967;  conaiKiimentB  are  not  made,  wae  not 

Qiaunque  Go.  Bank  v.  Ristej-,  19  N.  deemed    necessarily  illegal,    in    the 

T.  SflQ,  381;  I.  e.  75  Am.  Dec  847;  absence  of  anythiDg  to  show  what 

Fanners'  Loan  Ac  Co.  •.  Clowes,  S  N.  powers  are  poeaessed  by  the  b^nk,  bj 

T.  470.  virtue  of  its  charter.       Perliins  «. 

*  New  England  <fcc.  Ins.  Co.  *.  Has-  Church,  31  Barb.  (N.  Y.)  S4. 
brook.  32  Ind.  447.    Thus,  an  Agree-  '  Western  Union  Tel.  Co.  •.  Msyer, 

ment  between  a  banking  corporation,  28  Ohio  BL  62i. 
located  in  Wisconsin,  and  commission  '  Alward  «.  Holmes,  10  Abb.  N. 

merchanu  in  tbo  city  of  New  York,  Cas.  (N.  Y.)  d6. 
by  which  the  former  is  to  consiitn  *  Dncat  v.  Chicago,  48  IlL  172; 

^vdnce  to  the  latt^  for  sale  on  com-  «.  c  dj  Am.  Deo,  620. 
mission,  acaiost  which  drafts  ac«  to 
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mining  tbe  question  by  tbe  practice  and  policy  adopted  bytbe 
legislatare.* 

g  78Sff.  OaMs  to  Which  Tbfg  Coraltr  doei  not  Extend. — 

Withont  attempting  to  enumerate,  in  a  single  section,  all  tbe 
cases  to  whicb  this  comity  does  not  extend,  it  may  be  ob- 
served, in  tbe  first  place,  tbat  it  does  not  extend  so  far  as  to 
concede  to  foreign  corporations  the  powers  which  their  own 
charters  do  not  permit  them  to  exercise;*  nor  so  far  as  to 
permit  a  foreign  corporation  to  exercise  powers  within  the 
State  which  s  domestic  corporation  of  tbe  same  kind  ia  not 
permitted  to  exercise  under  the  couatitution  and  policy  of  the 
State.* 


'  Thompson  e.  Waters,  25  Mich. 
214 ;  «.  e.  12  Am.  Rep.  243 ;  Carroll «. 
Eut  Bt.  LODiB,  67  111.  6«8;  t.  0,  18 
Am.  Rep.  682. 

■  Diamond  Match  Oo.  *.  Powers, 
ei  Hich.  14S;  Talmadge  v.  North 
American  Coal  Ac  Co.,  3  Head 
(Tenn.),  337;  Thompson  t>.  Waters, 
25  Hich.  214;  t.  o.  12  Am.  Bep.  243; 
onU,  4  3048 ;  poU,  i  7903. 

*  Clarke  r.  Central  Railroad  Ac. 
Co.  of  Georgia,  50  Fed.  Rep.  338; 
Empire  Mills  0.  AUston  Grocery  Co. 
{TBx.App.),  16  8.W.Rep.  506;  $.e. 
12  L.R.A.36S;  9  BaU.  A  Corp.  L.  J. 
294;  33  Am.  A  Eng.  Corp.  Om.  16; 
t.  e.  affirmed  on  rehearing,  16  S.  W. 
Rep.  SOO;  •.  e.  33  Am,  A  Eng.  Corp. 
Gas.  IS.  For  instance,  where  the 
prirllege  of  organizing  into  a  corpo- 
ration for  the  purpoee  of  carrying  on 
mereaTUik  vjxratiotu  is  denied  to  the 
dtiieos  ol  a  State  by  its  own  legis- 
latnre,itwill  not  allow  tbem,  or  other 
penone,  to  evade  the  statute  by  be- 
coming incorporated  in  another  State 
f(a  the  sole  purpose  of  carrying  on 
mercantile  operations  in  the  particu- 
lar Bute.  Ibid.  It  was  at  one  time 
held  in  one  oi  the  departments  ot  the 
Supreme  Court  of  New  York,  that 


the  comity  of  that  State  does  not  ex- 
tend BO  far  as  to  recognice  what  is 
called  a  "tramp  corporation,"  that  ia, 
a  corporation  organised  in  another 
State  for  the  sole  purpose  of  doii^ 
bneinesa  in  the  State  of  New  York, 
bnt  that,  after  such  a  corporation  mi- 
grated into  the  State  ot  New  York,  it 
lost  the  franchises  conferred  npon  it 
by  the  State  ol  its  birth,  and  became 
a  mere  partnerihip  in  the  State  ot  New 
York,  and  its  members  became  liable 
as  partners.  Herrick  v.  Broinord,  38 
Barb.  (S.  Y.)  674.  Bnt  this  policy 
was  reversed  by  the  Court  of  Appeals 
of  New  York.  Menick  «.  Von  Bonb- 
Toord,  34  K.  Y.  808.  And  the  Uw 
of  that  State  ia  In  such  a  condition 
that  its  cltiiens  may  oiganixe  them- 
selves into  a  corporation  in  a  remote 
State — in  West  Vii^nia,  for  exam- 
ple,'— for  the  purpose  of  carrying  on 
business  within  the  State  of  New 
York,  thereby  evading,  to  a  large  ex- 
tent, the  jurisdiction  of  the  coorte  of 
New  York  between  its  own  citiaeas, 
and  escaping  the  operation  of  the 
laws  of  New  York  which  would  have 
been  applicable  to  their  condact  in 
case  they  had  remained  unincorporate. 
Demaieet  v.  Flack,  128  N.  Y.  206. 
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S  7SS6.  AU  their  JOgbtm  SnIiJeGt  to  the  I>omMtle  Law.  — 
I^eepi  M  for  as  varied  by  recent  judicial  innovatioos,  the  doc- 
trine declared  in  a  leading  case  on  the  tfofiw  of  foreign  corpo- 
rations remains  a  principle  of  American  constitutional  law. 
Taney,  C.  J.,  in  giving  the  opinion  of  the  court,  said:  "Every 
power,  however,  of  the  description  of  which  we  are  speaking, 
which  a  corporation  exercises  in  another  State,  depends  for  its 
validity  upon  the  laws  of  the  sovereignty  in  which  it  is  exer- 
cised; and  a  corporatiou  can  make  no  valid  contract  without 
their  sanction,  express  or  implied."'  Beyond  that,  as  he  fur- 
ther pointed  out,  everything  rests  upon  the  mere  comity  of 
States  and  nations.'  It  has  been  well  said  that  "a  corpora- 
tion which  seeks  by  its  events  to  establish  a  domicile  of  busi- 
ness in  a  State  other  than  tbat  of  its  creation,  must  take  that 
domicile  as  individuals  are  always  understood  to  do,  subject 
to  the  responsibilities  and  bnrdens  imposed  by  the  laws  which 
it  finds  in  force  there."  *  It  becomes  amenable  to  the  laws  of 
the  latter  State  and  to  the  process  of  its  courts,  apon  the  same 
principle,  and  to  the  same  extent  as  natural  persons,  or  domes- 
tic corporations.*  If  such  foreign  corporation  is,  through  its 
agents  or  servants,  guilty  of  a  tre$paia  or  other  wrong  within 
the  State  where  it  has  acqaired  a  domicile,  it  cannot  escape 
the  coDseqaences  of  its  illegal  act  by  setting  up  its  charter  and 
existence  under  a  foreign  State  or  government* 

S  7887.  States  may  Impose  Conditions  npon  THiich  Thej 
maj  do  Business.  —  It  may  be  stated,  as  a  general  proposi- 
tion, that,  as  a  State  has  the  power  entirely  to  exclude  from  its 
limits  a  foreign  corporation,  so  it  has  the  power  of  prescribing 

)  Bank  of  AngnBta  •.  Earle,  13  Pet.  (U.  S.)  619.  688. 

*  Md.  *  Anatin  v.  New  York  fto.  B.  Co., 
■  Attomer-Oeneral   •.  Bkj  State     26  N.  J.  L.  381 ;  People  «.  Oentnl  R. 

lCiiiiiigao.,99Maw.l46, 163;  quoted  Oo.  ol  New  Jenej,  4&  Bub.  (N.  Y.) 

with  approTftl  In  Clark  «.  Main  Shore  478;  WuTea  U»n.  Co.  v.  Etna  Ins. 

B.  Co.,  81  He.  477;  «.  0. 17  AtL  Bep,  Co.,  2  Paine  (U.  8.),  GOl.    Compare 

407.  Herrick  t>.  Brainaid,  38  Barb.  (K.  Y.) 

*  Blddle  «.  New  York  Ac  B.  Co.,  674. 
»F«d.  Bep.  290. 
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the  terms  apon  which  alone  itmsy  be  permitted  to  dobusinefls 
within  its  limits.* 

S  7888.  JXttj  be  BeQolred  to  Appoint  »  B«sldent  Agtat 
^pon  IVhom  Procen  may  be  Berred. — A  foreign  corporation 
may  be  required  by  the  }egi8lature  of  a  State  within  which  it 
seeks  to  do  business  to  appoirU  a  resident  agent,  npon  whom  all 
process  may  be  served  in  suits  against  sach  corporation,  and 
to  execute  a  power  of  attorney  in  due  form  to  that  end;*  in  de- 
fault of  which  it  will  not  be  permitted  to  do  husiuess  within 
tiie  State,  and  any  contracts  which  it  assumes  to  make  within 
the  State  will  he  voidable,*  at  least  in  the  absence  of  circum< 
stances  of  estoppel.* 

g  7880.  May  Establlsb  Airencles  and  do  BaslneM  In  tb* 
Domestic  State,  nuleu  Prohibited. — Speaking  now  more  pat- 
ticolarly  with  reference  to  American  interatate  law,  and  not  with 
reference  to  the  larger  principles  of  private  international  law 
as  obtaining  between  nations  which  are  entirely  sovereign, 
it  may  be  laid  down  that  a  corporation,  created  in  one  State 
of  the  American  Union,  may  lawfully  eatablith  agenetu  in  any 
other  State,  for  the  transaction  of  its  business;  may  make  and 
take  contracts  which  are  there  allowed  to  be  made  and  taken 
by  natural  persons;  and  may  maintain  actions  to  enforce  the 
same,  unless  prohibited  or  restrained  from  so  doing  by  ita 
own  charter  or  governing  statute,  or  by  the  statute  law  of 
such  State,  or  unless  it  is  declared  by  the  juJioatories  of  such 
State  to  be  against  its  public  policy  to  allow  it  to  be  done  in 

»HomeInB.  Co.  •.  Dnvia,  29Mich.  Ins.    Co.  n.  French,  18  How.  (U.  a)   ' 

23S;  Farmera' Ac.  InB.  Co.  V.  Harreh,  404,  407;  Ducat  e.  Cbicago,  10  WftU. 

47Ind.2a6;  Attorney-General  t>.  Bay  (U.  S.}  4>0.    As  totbacoailitioua,  see 

Bute  Mining  Co.,  W  Ham.  14S,  153;  pott,  i  7^2S,  rl  irq. 
t.  «.  96  Am.  Dec  717;  Suta  v.  Luth-  ■  Ulleyv.UUrk>aardnerLodeMiii- 

rop,  10  La,  An.  898 ;  Western  Union  ing  Co.,  4  Culo.  3S9. 
Iel.Co.t.Mayer,  38  0hioSt.  621;Ue  *  Re  Cuaistuck,  3  gawy.  (U.  &> 

Oomstock,  S  Sawy.  (U.S.)S18;  Sem-  218;  &etni>le  *.  Bank  ol  BriUoh  Col- 

pie  «.  B«nk  (A  British  Culumbis,  5  umbia,  5  Sawy.  (U.S.)  S8;  Bonk  «l 

Sawy,  (U.  8.)8S;  Paul  v.  Virginia,  8  British  Columbia  v.  Page,  eOr.431. 
WalL  (U.  8.)  168,    181;    Lafayette  *  Poll,  ft  7959,  7960. 

6264 


^yGoo'^lc 


STATUS  AHD  powcBfi  IN  QBNBRAi.    [6  Tbomp.  Corp.  %  7890. 

ft  given  instance.  Generally  speaking,  tlien,  a  foreign  corpo- 
ration is  at  liberty  to  deal  through  its  agents  in  another  State, 
and  to  have  the  benefits  of  its  contracts  and  the  remedies  to 
enforce  the  same  vithin  such  other  State,  to  the  same  extent, 
in  the  absence  of  legislative  restraint,  as  a  natural  person  has 
within  such  State.* 

I  7800.  Foreign  Corporations  Made  Domestic  CoTpora- 
tlons  Qaoad  Hoc.  —  A  State  may,  by  its  legisktion,  impose 
upon  foreign  corporations,  which  seek  to  come  within  its  lim- 
its to  conduct  their  bnsiness,  the  condition  that  they  shall  be 
subjected  to  the  duties  and  obligations  of  domestic  corpora- 
tioDs,  —  in  short,  that  they  shall  be,  when  bo  acting  within 
die  territorial  limits  of  the  State,  domeitie  eorporatuma  for  tha 
pwrpoMt  of  jurisdiction.*  The  question  whether  the  legisla- 
ture ol  a  State  has  adopted  aad  domesticated  a  corporation 
created  by  another  State,  is  in  every  case  purely  a  question 
of  legxalativ6  intent,  to  be  determined  upon  the  eonttruetion  of 
the  itattUea  of  the  State  to  which  such  act  of  adoption  and 
domestication  is  sought  to  be  imputed.*  Upon  the  questions 
of  the  canons  of  interpretation  to  be  applied  in  such  a  case,  it 
has  been  observed  with  reference  to  a  railroad  company:  "  To 
make  such  a  company  a  corporation  of  another  State,  the  lan- 
guage nsed  must  imply  creation  or  adoption  in  such  form  as 

1  WUIUms  ■.  Creflwell,  61  Hin.  R.  Oo.  v.  Wlieeler,  1  Block  (U.  8.), 

817;     Newbarg    Petroleum    Oo.    n.  886,  S9S,  2B7 ;  Railroad  Oo.  tr.  Vance, 

Weara,  27  Ohio  Bt.  343;  Wejmoath  W  U.  S.  460,  467;  HempluB  Ac  B. 

I.  WMhington  Ac  Co.,  1  MacArthnr  Oo.  «.  AlBbama,  107  U.  B.  581 ;  Penn- 

(U.  8.)  19;  Baltmarab  *.  Bpanlding,  irlvanis  R.  Co.  v.  Bt.  Loaia  &c.  B. 

147  Hue.  224,  228.  Oo.,  118  U.  S.  290;  Goodlett  •.  LotuB- 

*  RailroaU  Co.  «.  Huria,  12  WaU.  tUIo  &e.  R.  Co.,  122  V.  S.  S91 ;  Qra- 

(O.  8.)  66.    See   also   Murland  «■  ham  v.  Boilroad  Co.,  118  U.S.  161; 

NMtbem  Central  R.  Co.,  18  Hd.  193  Clark  ••  Barnard,  108  U.  S.  436 ;  Up- 

(doaUe  incorporation);  Spracne  «.  hoif  r.  Chicago  Ac  B.  Co.,  6  Fed.  Bep. 

Hartlord  Ac  B.  Cc,  6  B.  I.  233  (con-  645;  Btoat  •.  Sioux  City  Ac.  B.  Co., 

■olidctioD);  Goehorn  v.  Board  o(  Sa-  S  Fed.  Bep.  794;   $.  e.  S  McCiary 

penriaors,  1  W.  Va.  808;  Fomeroy  fi.  (U.  S.),  1. 

New  York  Ac   K.   Cc,  4  Blatchf.  *  James  v.  Bt  Lonli  Ac  B.  Co.,  46 

(U.  8.)  121 ;  McGregor  «.  Erie  B.  Co.,  Fed.  Bep.  47 ;  TTphoff  «.  Chicago  Ac 

»  H.  J.  L.  115 ;  James  *.  St.  Lonii  B.  Co.,  6  Fed.  Fsp.  646. 
Ae.  B.  Cc,  46  Fed.  Bep.  47;  Ohio  Ac 
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to  confer  the  power  osnally  exerciBed  over  corporations  hy  the 
State,  or  hy  the  legislature,  and  such  allegiaDce  as  a  State  cor- 
poration owes  to  its  creator.  The  mere  grant  of  privilegea  or 
powers  to  it  as  an  existing  corporation,  without  more,  does 
not  do  this,  and  does  not  make  it  a  citisen  of  the  State  con- 
ferring such  powers.'" 

§  7891.  Wben  Deemed  to  have  1>een  Hade  Bach,  and  when 

not.  —  Although  there  will  be,  in  many  cases,  great  difficulty 
in  determining  whether  a  foreign  corporation  has  been  adopted 
and  domettieated  by  the  legislation  of  a  State,  yet  certain  con- 
clusions stand  out  clearly.  One  is  that  where  a  corporation, 
—  for  instance,  a  railroad  company, —  created  under  the  lawB 
of  a  foreign  State,  or  of  different  foreign  States,  conaolidatea 
with  a  corporation  created  under  the  laws  of  the  domestic 
State,  and  the  consolidation  takes  place  under  the  domestic 
law, —  the  domestic  tribunals  will  treat  the  united  company 
as  a  domestic  corporation,  and  they  become  a  domestic  corpo- 
ration in  each  State.'  Another  ia  that  a  corporation  chartered 
by  the  concurrent  action  of  two  or  more  Statea,  with  substantially 
the  same  powers,  is  regarded  as  a  domeatie  corporation  in  each 
of  tho»6  States,  for  the  purposes  of  local  jurisdiction,  and  the 
application  of  local  police  regulations.'    Another  is  that  the 

I  FeniiBjlTUiU  B.  Oo.  V.  St.  Ixntlfl  «.  Northern  R.  Co.,  18  Hd.  198;  antt, 

Ac  B.  Co.,  118  U.  S.  SSO,  296.  f$  47,  319,  320,  68S,  7438,  7460,  7472, 

*  Stat*  V.  Chicago,  Bailington  Ac.  7490,  7799,  7817 ;  jNMt,  H  8018,  8020, 

R.  Co.,  26  Neb.  166;  i.  e.  41  N.  W.  8128. 

Bep.  126;   SUte  •.  MiMonri  Ac  B.  i  Ohio  Ac.  B.  Oo.  «.  Wheeler,  I 

Co.,  2G  Neb.  184;  t.  «.  41  N.  W.  Bep.  Black  (U.  Bl),SS6.     Bee  Bece  v.  New- 

127;  Bute e. Chicago,  Bt  FauI  Ao.  B.  portNewi  Ag.Co.,32W.  Va.  164;  •.«. 

Co.,  28  Neb.  166;  ».  e.  41  N.  W.  Bep.  3L.  B.  A.672;  6  BaU.  A  Corp.  L.  J. 

128;  Ohio  Ac  B.  Oo.  e.  Wheeler,  1  616,  (or  a  coneideration  of  ttie  ttaivi 

Black  CU.B.),  286;   Bni^ier  v.  Grand  of  each  a  corporation.    Thattheuttra 

Rapids  Ac.  B.  Co.,  22  Fed.  Bep.  661;  virti  acts  of   a  foreign  corporation, 

Colglazier  v.  LoniaTille  Ac.  B,  Co.,  22  which  is  a  creature  of  the  laws  of  tiw 

Fed.  Bep.  66B;  Bpragne  •.  Hartford  difierent  BUtea,  are  not  made  valid 

Ac  B.  Co.,  6  B.  I.  233 ;  Treater  v.  Mis-  by  a  eof\firmaU>ry  statuto,  enacted  by 

■onriPacB.  Oo.,33Neb.  171;«,«.49  the   legislature  in  ont  only  of  aach 

N,  W.  Rep.  1110;  10  Bail.  A  Corp.  L.  States,  see  Fisk  «.  Ohici^  Ac.  B.  Co., 

J.  447 ;  Central  Trust  Co.  v.  St.  Louis  4  Abb.  Fr.  (r.  i.)  (K.  T.)  378.     Then 

Ac  B.  Oo.,  41  Fed.  Bep.  661;  State  isalao  athewyto  tbeeffect  that  iiudi 
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mere  fact  of  conferring  apeeial  orpartieulaT  potest,  not  amount- 
ing to  general  corporate  powers,  apon  a  foreign  corporation, 
doeB  not  make  it  a  domeatio  corporation, —  as,  for  instance, 
where  a  statute  confers  npon  a  society  incorporated  in  another 
State  the  power  of  taking  by  gift,  etc.,  and  of  holding  and  con- 
veying any  real  and  personal  property  for  all  the  purposes  of 
its  incorporation.*  Still  another  is  that  a  corporation  does 
not  lose  it»  reaidejuse  and  citizenship  in  the  State  of  its  crea- 
tion, from  the  mere  fact  that  the  bulk  of  its  property  and 
business  lies  in  another  State;'  nor  gain  a  retidenee  in  each 
other  State,  by  the  mere  fact  of  purchasing  and  using  prop- 
erty therein.'  Still  another  is  that  the  mere  Ucenting  of  a 
foreign  corporation  to  do  a  particular  thing,  as,  tor  instance, 
to  purchase  and  hold  lajidt,  and  to  lease  property  with  which 
to  transact  its  business,*  or,  to  construct  a  railroad  within  the 
domestic  State,  does  not  necessarily  make  it  a  domestic  cor- 
poration,* although  the  State  may,  at  its  election,  treat  it  as 


%  COTporation  Is  at  onca  a  domtetie  and 
it/oreign  corporaticm  witbia  each  of 
the  Statea  creating  It, — a  domeatio 
corporatioD  to  the  extent  of  its  action 
under  the  government  of  the  domea- 
tio State,  and  a  foreign  corporation 
as  rvgaxia  the  other  (onrcee  of  its  ex- 
iatenoe.  BUte  «.  Northern  R.  Co.,  18 
Ud.lflS. 

'  Be  Prime's  Estate,  U  N.  T. 
Snpp.  60S. 

*  Wilkinson  «.  Delaware  Ao.  B.  Co., 
22  Fed.  Bep.  S53. 

*  Crowley  v.  Panama  B.  Co.,  SO 
Barb.  (N.  Y.}  99;  International  Life 
Aasorance  Co.  *.  Bweetland,  14  Abb. 
Pr.  CN.  Y.)  24a 

*  State  «.  Delaware  Ac.  B.  Co.,  80 
N.  J.  L.  478. 

*  Goodlett*.  LooisriUe  Jtc  B.  Co., 
m  n.  8.  391 !  Bailroad  Co.  v.  Har- 
ris, 12  Wall.  (U.  B.}  6S;  Callahan  «. 
LonisvUla  Ac  B.  Co.,  11  Fed,  Rep. 
B86 ;  Baltimore  &c  B.  Co.  v.  Car?,  2S 
Ohio  St.  208;  Hoi^an  v.  East  Tennes- 


see dec  R.  Co.,  4  Woods  (IT.  B.),  623. 
The  rule  Is  the  same  where  Uie  for- 
eign  corporation  is  proceeding  with- 
ont  anj  license',  bnt  with  the  locil 
content  of  the  State  within  which  it 
operates  and  uses  the  propertj :  Bail- 
road  Co.  V.  Koonti,  104  U.  8.  6.  It 
has  been  held  hy  a  Federal  district 
jadge  that  an  act  of  the  Legislature  of 
Georgia  providing  Uiat  a  certain  rail- 
road company  of  that  State  should 
have  the  power  to  sell  its  road  within 
that  State  to  any  railroad  company  of 
another  State,  which  might,  by  the 
laws  thereof,  be  authorized  to  por- 
chase  the  same,  and  that  snoh  pnr- 
chasing  company  should  have  all  the 
rights  of  the  selling  company, — does 
not,  after  the  sale  and  pnrchase, 
make  the  purchasing  company  a  oor- 
poration  of  the  State  of  GeOT(^: 
Morgans.  East  Tennessee  Ac.  R,  Co.,  4 
Woods  (U.  B.),  623.  Bnt  this  may  be 
doubled,  in  view  of  some  of  the  hold- 
ings hereafter  referred  to :  pott,  i  788B 
6267 
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aaoh  for  the  purpose  of  imposing  npou  it  reasonable  poZtM 
rtgtUationt}  Moreover,  a  foreign  railroad  corporation,  hj 
merely  leating  and  operating  a  domestic  railroad,  does  not  be- 
come a  domestic  corporation,*  whether  it  operates  it  under  a 
license  from  tlie  domestic  State  or  by  its  mere  tacit  eonteiU.* 

S  7892.  Instances  wbere  Sncb  Adoption  and  Domeaticatien 
were  Held  to  have  Taken  Place. — Where  a  railroad  companf 
had  been  incorporated  b;  the  LegiElatare  of  Indiana,  and  aubsa- 
quentlytbe  Legislatore  of  Ohio  passed  an  act  rsciting  the  incorpora* 
tiOQ  of  the  company  in  Indiana,  and  declaring  "that  the  corporate 
powers  granted  to  said  company,  by  the  act  of  Indiana  incorporat 
ing  the  same,  shall  be  recognized,"  and  at  a  later  date  autliorizing 
the  extension  of  the  company's  road  to  Cincinnati  in  the  State  of 
Ohio,  and  declaring  that  the  intention  of  the  prerioua  act  "  was  to 
recognize,  confirm,  and  adopt  the  charter  of  said  Ohio  and  Mis- 
siesippi  Railroad  Company  as  enacted  by  the  legislature  of  the  State 
of  Indiana,"  —  it  waa  held  that  this  was  a  chartering,  by  the  State 
of  Ohio,  of  a  corporation  of  the  same  name  and  style  as  that  which 
existed  in  the  State  of  Indiana;  and,  therefore,  that  the  company 
was  a  distinct  and  separste  body  In  Indiana  from  the  corporate 
body  of  the  same  name  in  Ohio.*  In  a  suhseqnent  case,  the  cor- 
poration created  by  the  Ohio  legislation  last  referred  to,  was  char* 
acterized  as  "  the  case  of  an  Indiana  railroad  company,  licensed 
by  Ohio."*  ....  Where  a  railroad  corporation,  created  on> 
der  the  laws  of  Indiana,  had  made  a  written  contract  of  lease  with 
a  railroad  corporation  created  under  the  laws  of  Illinois,  by  which 
the  Indiana  corporation  acquired  the  right,  and  assumed  the  duty 
of  managing  and  carrying  on  the  buainess  of  the  main  line  and 

'  IfcOregor  v.  Erie  B.  Co.,  35  IT.  latnrea  ot  two  difierent  Statei   to 

J.  L.  115.  oparate  a  railway,  bridge,  or  other 

*  Baltimore  Ac.  B.  Co. «.  Cair,  28  work  lying  partly  witbio  one  at  such 
Ohio  Bt.  208,  States  and  pertly  withi a  Uie  other, 

*  BailrciadCo.v.Eoontz,  10417.  S.  b  as  undergone  a  coneiderabte  moii- 
6.  fication  aiace  the  rendition  of  the  d^ 

'  Ohio  &c.  R.  Co.  *.  Wheeler,  1  daionlastcited:  AnU.HiJ,  819,820. 

Black  (U.S.).  288, 293, 294.    Seortnf«,  Compare   anle,    H   «88,  7438,  7*a. 

M7.    By  recurring  to   other    titles  7472,  7490,  7499,    7817,   7891;   peri; 

It  will  appear  that  judicial  opinion  {(  8012,  8020,  Bt28. 
on  the  eubject  ot  the  Uatiu  of  two  *  Railroad  Oo.  *.  Hinis,  IS  WalL 

oorpoiationa  orgaoiied  by  the  legi»  CD.B-)  65,83. 
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a  branch  road  of  the  latter  company,  eitnated  witliin  the  State  of 
Illinois,  and  the  Legislature  of  Illinois,  referring  to  the  leoee,  en- 
acted that  "the  eaid  lessees,  their  associates,  successors,  and  as- 
rigns,  shall  he  a  railroad  corporation  in  this  State,  under  the  said 
style  of 'The  Indianapolis  and  St.  Louis  Railroad  Company,' and 
shall  possess  the  same,  or  as  large  powers  as  are  possessed  hj  said 
lessor  corporation,  and  such  other  powers  as  are  usual  to  railroad 
corporations,"  —  the  act  was  held  not  to  import  a  mere  license  to 
an  Indiana  corporation  to  exert  its  corporate  powers  within  the 
Btiiteoflllinois,  hut  to  create  the.lessees,  their  associates,  successors, 
and  assigns,  a  distinct  body  within  the  latter  State.'  •  ■  .  >  The 
State  of  Tennessee,  in  18^6,  created  a  corporation  by  the  name  of 
the  Memphis  &  Charleston  Railroad  Company.  Subsequently  the 
Legislature  of  Alabama  passed  "an  act  to  incorporate  the  Memphis 
&  Charleston  Railroad  Company."  Tliis  latter  act  referred  to  the 
act  of  the  Tennessee  legislature,  and  granted  to  the  company  a  right 
of  way  through  the  Btitte  of  Alabama,  to  construct  its  road  to  cer- 
tain points  named,  declaring  that  it  should  have  all  the  rights  and 
privileges  granted  to  it  by  its  act  of  incorporation,  subject  to  the 
restrictions  therein  imposed.  It  was  held,  in  view  of  these,  and  % 
collection  of  other  provisions  enacted  by  the  Legislature  of  Alabama, 
that  it  was  the  purpose  of  that  legislature  to  re-inco'-pomte  the  coid- 
puny  under  the  laws  of  Alabama.'  -  -  -  -  So,  where  a  railroad 
company  is  chartered  by  one  Slat«,  but  a  portion  of  its  main  line 

'  Railrxid  Co.  «.  Vantw,  96  U.  8.  Ac  B.  Co.,  46  Fed.  Bep.  47,  Mr.  Dis- 

m,  453,  457.  tiict  Judge  Parker  held  that  a  atatnta 

*  Memphis  Ac  B.  03.  v.  AUbama,  of  Arkaasus,  which  be  recited,  oper- 
107  V.  S.  6S1,  '84.  See  also  UiiliofI  ated  to  make  a  railroad  company  or- 
•.  Chicago  Ac.  R.  Co.,  S  l-'ed,  liep,  ganized  under  the  Isms  of  Mlaaouri,  a 
US,  wbere  there  la  a  learned  and  domeaticcoriioratioa  within  ibe  State 
taiuable  opinion  upon  this  subject  of  Arkansas.  Iiie  s  atule  enacted 
b;  Mr.  District  Judge  Hammond,  "that  every  railroad  corporation  of 
holding  that  certain  legialetlon  of  any  otIierStata.whichhaB  heretofore 
Kentucky  had  opera:ed  to  make  a  leased  or  parrhased  any  railroad  in 
Louisiana  railroad  company  a  citizen  this  State,  ehall,  within  sixty  dayi 
of  the  State  of  Kentucky  for  the  pur-  from  the  passage  of  this  act,  file  a 
poses  of  Federal  jurladicUon.  The  duly  cerCiQed  copy  of  its  artiolea  of 
Keiitocky  statute  declared  the  Louisi-  incorjioration  or  charUr  with  the  Sec- 
ana  Corporation  to  be  "  a  body  politic  rutary  of  State  of  this  State,  and  shall 
and  corporate,"  and  then  authariied  thereupon  become  a  corporation  of 
it  to  construct  and  operate  its  road  this  State,  anything  hi  ita  articles  of 
Uiruugh  the  State  of  Kentuclcy  to  the  incorporation  or  charter  to  the  con- 
Ohio  Biver.    In  James  t>  St.  Lunia  trary  notwithstanding." 
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lies  iritbin  the  limita  of  another  State,  and  is  operatdcl  within  that 
State  under  powers  conferred  by  the  legislation  of  that  State,  it  jokj 
he  treated  as  a  domestio  corporation  of  that  State  for  the  parposea 
of  police  regulation,  and  coneequently  for  the  purpoeeB  of  the  regu- 
lation of  ita  toUt  and  charges  for  carriage  within  that  State;  and  a 
statute  relating  to  the  tolls  and  charges  of  "every  incorporated 
company  or  companies  in  thit  State"  etc.,  applies  to  such  a  railroad 
company.'  -  -  -  -  An  tnsuranG«  corporation  created  in  Alabama 
obtained  an  act  from  the  Legislature  of  Mississippi,  authorizing  it  to 
establish  one  or  more  departmanti  under  the  same  name  in  that 
State,  but  not  until  citizens  of  that  State  bad  subscribed  for  9100,000 
worth  of  capital  stock,  when  it  should  be  regarded  as  a  home  com- 
pany, and  have  all  the  privileges  of  such  companies.  It  was  held 
that  this  act  was  not  a  mere  license  for  the  original  corporation  to 
do  buBiness  in  MiBsissippi,  but  created  a  neu  corporattOTi.* 

§  7893.  Instances  where  Snch  Adoption  and  I>omestloa4ion 
Held  not  to  have  Taken  Place.  —  Where,  upon  a  true  constnio- 
tion  of  all  the  applicatory  legislation  of  the  State,  to  which  it  is 
sought  to  impute  an  intent  to  adopt  and  domesticate  a  corpora- 
tion created  by  another  State,  or  to  re-create  it  as  a  domestio  corpo- 
ration subject  to  its  own  control,  if  it  is  apparent  that  the  intention 
of  SQch  State  waa  merely  to  grant  to  the  foreign  corporation  a  lieente 
to  conduct  its  business  or  exercise  its  frauchises  within  its  limits,  — 
as,  for  instance,  in  the  case  of  a  railroad  company,  a  license  to  oon- 
struct  and  operate  its  road  witbin  the  limits  of  the  State  between 
certain  points,  and,  to  that  end,  to  exert  some  of  its  corporate  powers, 
it  will  not  be  held  to  have  adopted  and  domesticated  the  foreign 
corporation,  or  to  have  created  it  a  new  corporation  of  its  own,  for 
any  purposes  connected  with  Federal  jurisdiction.*  -  -  -  -  A 
railroad  corporation  created  by  the  State  of  Connecticut  purchased 

'  McGregor  v.  Erie  R.  Co.,  85  N.  Virginia  before  the  KpanUton  of  Weit 

J.  L.  116;  I.  0.  35  N.  J.  L.  89.  Virginia  from  Virginia,  hod  branches 

*  Grani^erH'  Life  &c.  Ins.  Co.  «.  In  West  Virginia,  it  was  held,  after 

Kamper,  73  Ala.  325.    For  legifllatioa  the  separation,  that  the  corporation 

construed  as  making  a  PennsylTania  was  a  domestic  corporation  of  Wert 

railroad     company    a     corporation  Virginia,  aa  well  as  of  Virginia.    Far- 

within   the   State    of   Virginia,  see  mera'Bank  r,  GettingeT,4W.Va.  305. 

Goflbom  «.  Board  of  Supervisora,  1  *  Goodlett*.  LouiBville  Ac.  R-Oo., 

W.  Va.  308.    Where  a  bankins  eorpo-  128  U.  8.  »1 ;  Pennsylvania  E.  Co. 

ration,  created  by  the  Legislature  of  «.  St.  Louis  Ac  R.  Co.,  118  U.  S,  MO. 
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the  feancbises  and  railroad  of  another  railroad  oorporation,  created 
.under  the  laws  of  Bhode  Island  and  Oonnecticut.  The  Legislature  of 
Khode  Island  ratified  the  sale,  and  authorized  the  purchasing  cor- 
poration to  exercise  the  rights,  prlTileges  and  powers  of  the  selling 
oorporation.  It  was  held  that  the  purchasing  corporation  therehy  be- 
oame  the  legal  saccessor  of  the  selling  corporation  in  Rhode  Island, 
and,  80  far  as  it  regarded  that  part  of  its  railroad  which  lay  within 
the  State  of  Rhode  Island,  a  corporation  of  that  Btate.*  -  -  .  - 
Statutes  empowering  railroad  companies  organiied  in  certain  other 
States  to  extend  their  roads  into  the  particular  State,  and  upon  fil- 
ing with  the  Secretary  of  the  particular  State  their  articles  of  incor- 
poration, to  be  possessed  of  all  the  powers,  fraDcbises  and  privileges, 
and  to  be  subject  to  the  same  liabilitiea  as  railroad  companies  or- 
ganized under  the  laws  of  the  particular  State,  have  been  held  not 
to  domesticate  such  foreign  railroad  companies  so  as  to  make  them 
citizens  of  the  particular  State  for  the  purposes  of  Federal  jurisdio- 
tion.* 

8  7894.  Statntes  SnliJeotlnff  Forei^D  Corporations  to  the 
Same  Liabilities  and  Restrictions  as  Domestlo  Corporations. 

Statutes  exist  in  some  of  tho  States  providing,  in  variooB 
language,  that  foreign  corporations  shall  be  subject  to  all  the 
liabilities,  restrictions  and  duties  that  are  or  may  be  imposed 
upon  domestic  coiporations  of  the  like  kind  and  character.* 
The  purpose  of  such  a  statute,  as  existing  in  Illinois,  has  been 
declared  to  be  "  to  produce  uniformity  in  the  powers,  liabili- 
ties, duties,  and  restrictions  of  foreign  and  domestic  corpora- 
tions of  like  character,  and  bring  them  all  under  the  influence 
of  the  same  taw."*  It  is  also  observed,  concerning  this  stat- 
ute, that  "  by  declaring  that  foreign  corporations  shall  have 

'  Clark  «.  BsTDard,  108  U.  B.  43a.  delphia  Ac.  R.  Co.  e.  Kent  Oonnty  B. 

■  Burnt  •.  Sionx  Citj'  Ac  B.  Co.,  Co.,  S  Hoiut.  (Del.)  127. 
8  Fed.  Rep.   794;   j.  e.  8  McOnirjr  *  See,  forinBtance,  tbelHinoisatat- 
Ctr.  S.),  1.    A  corporation  created  in  nte:  lU.  Act  Apr.  IB,  1ST2;  Bar.StaU 
lUrj-land  to  build  a  railroad  there.  111.  1874,  p.  200,  i  26. 
dterwarde  obtained  a  special  charter  *  Stevens  «.  Pratt,  101 111.206,  S17; 
io  Delaware  to  extend  its  road  into  reafflrmed    in  Santa   Clara   Female 
that  State,  bat  it  never  enteied  that  Acodemj  «.8ulliTait,Ueill,lt7fi;  i.e. 
State.    It  was  held  that  It  did  not  be<  66  Am.  Sep.  776. 
eome  a  Delaware  corpontloo.  Pliila- 
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no  other  or  greater  powers,  there  is  a  direct  implication  thai 
they  shall  have  equai  powers  with  domestic  corporations  of  like 
character."  * 

g  7895.  Status  of  **  Tramp  CorporatloDs. " — Tn  vhat  hat 
preceded,  there  has  heen  the  assumption  tliat  a  corporation 
organized  in  one  State,  and  seeking  to  do  husiness  in  another 
6tate  under  the  protection  ol  its  laws,  i3  composed  of  the  in- 
habilantt  of  the  State  creating  it.  Tlie  case  now  to  he  consid- 
ered is  the  case  where  the  citizens  of  one  Siute  go  into  another 
State  for  the  purpose  of  organizing  a  corporation  und^r  favor- 
ahle  statutes,  without  the  intention  of  carrying  on  ony  husinesa 
in  such  State,  but  with  the  purpose  of  carry)  ng  on  husiness,  we 
will  say,  to  state  the  strongest  case,  —  in  the  State  of  their  own 
residence.  We  will,  for  instance,  state  tlie  cubr  where  several 
citizens  of  New  York  organized  a  pretended  corporation  in 
West  Virginia,  for  the  purpose  of  doing  business,  not  in  West 
Virginia,  or  in  any  other  State  than  New  York,  the  State  of 
their  own  residence.  In  such  a  case  is  the  law  to  be  corrupted 
and  perverted  in  favor  of  such  manipulation,  so  far  as  to  lioM 
that  the  citizens  of  a  State  can  be  allowed  to  acquire  a  corpo- 
rate existence,  witliia  tliat  State,  under,  subject  to,  and  gov- 
erned by,  the  laws  of  another  State?  To  put  it  another  way, 
can  the  citizens  of  New  York  be  allowed  to  import  the  la^vs  of 
West  Virginia  governing  private  corporations,  into  the  State 
of  New  York,  and  make  those  laws  the  rules  of  their  own  gov- 
ernment in  dealing  with  other  citizens  of  New  York;  and  will 
the  courts  of  New  York  gravely  sanction  such  frauds  upon 
its  own  laws?  These  queries  ere  suggested  by  a  recent  noto^ 
ble  decision  of  the  Court  of  Appeals  of  that  State,'  following 

'Santa  OUni  Femal* Acodemjr v.  i^d:  " ReceivioK lands  lnthIaStst« 

Bnllivui,  tupra.    A  cUose  of  sucli  a  by  deriM,  and  the  assertion  In  U^ 

statnte  defining  the  foreign  corpora-  gt&ta  of  ovrnenhip  over  them,  wd  f»- 

tiona  anbject  to  theact  aa  "doin^bu*-  gud  a  euffident  doing  of   baalneH 

intitin  thU  SkUe,"  has  been  held  to  In  this  State  to  bring  appallanitwithia 

embrace  a  foreign  eduetitioniU  eorporar  the  porview  of  this  Ungtiage  of  tim 

Hon  to  which  a  d^Ut  of  landt  had  Mction."    Ibid. 
been  made,  which  landt  were iittial«d  t  Demarest ».  Flack,  128  N.  y.SO&. 

in  the  State  of  Illinois.    The  oourl 
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and  extending  the  doctrine  of  an  earlier  notable  case.'  When 
it  is  considered  that  a  corporation  ia,  for  the  purposes  of  Ftd- 
wnl  jttriadietion,  conctusiTely  presumed  to  be  a  "eitaen"  of 
the  State  under  whose  laws  it  is  created, —  will  the  citizens 
of  one  State  be  permitted,  by  becoming  thus  incorporated 
nnder  the  laws  of  another  State,  to  defraud  the  courts  of  (heir 
own  State  out  of  tbeir  rightful  jurisdiction  over  controversies 
between  thetn  and  other  citizens  of  tlieir  own  State,  where  the 
amount  in  controversy  exceeds  two  thoasand  dollars?  Tliese 
qaestions,  to  the  mind  of  the  writer,  answer  themselves.  The 
conclusion  is  that  the  "tramp  corporation"  slioutd  not  be 
judicially  recognized,  but  that  its  members  should  be  held 
liaMe  npoji  their  contracts  at  partners,  and  upon  their  torts  as 
joint  tort'/eatore.  Undoubtedly  the  question  is  to  be  deter- 
mined  as  a  question  of  comity;  for,  considered  as  a  question  of 
mere  power,  one  State  cannot  send  any  portion  of  its  laws  into 
another  State,  and  make  them  operative  there,  whether  on  the 
backs  of  a  pretended  migrating  corporation  or  otherwise.* 
And  a  State  can,  if  it  likes,  abdicate  its  control  over  its  own 
citizens,  and  allow  its  courts  to  be  defrauded  of  their  rightful 
•  jurisdiction  over  them.  The  liberal  policy  of  the  American 
States  in  extending  hospitality  to  corporations,  created  hon- 
estly and  for  honest  purposes  under  the  laws  of  other  States, 
has,  in  some  cases,  gone  to  the  extent  of  holding  that  the 
courts  of  one  State  will  recognize  as  valid  a  corporation 
formed  under  the  laws  of  another  State,  by  citizens  or  resi- 
dents of  that  State,  for  the  purpose  of  doing  business  in  the 
domestic  State;  and  the  mere  fact  that  it  was  not  iutended  to 
do  any  business  in  the  State  within  which  the  corporation  was 
organized  will  not,  of  itself,  be  a  suSicient  ground  for  exp^ 

1  Herrick  «.  Yu  SfLntvoord,  84  Utter  State  prohibiting  neh  cxurpot*- 

R,  Y,  SOS.  tiona  except  where  cliutered  by  the 

>  Thus,  It  wu  held  bj  the  Court  BUte  of  VirKinU;  uul  that  locb  »n 

of  Appeals  otKentackrbbat  the  Stete  attempted   corporatian.    within  th* 

ti  Maryland  had  no  p->wer  to  charter  State  ol  Vir^nia,  under  the  Uwi  of 

ft  b*nk  with  autliOTity  to  eatabliah  Maryland,  waa  to  be  deemed  wnehMf 

hrancbea  within  the  Stftteot  Virginia  tered.    Atterb«rry  •.  Knox,  4  B.  Hon. 

in  tha  face  oi  the  statat«  Uwe  of  the  (Ky.)  90. 
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liag  it  from  the  State  into  which  it  migrates,  or  for  bolding  its 
members  liable  in  that  State  aa  partuera,  there  being  no  aotaal 
intent  to  evade  the  lawB  of  the  State  vithin  which  it  settles.* 

g  7S96.  Fnrther  of  "Tramp  OorporsUoiu." — Bat  other 
courts  hare  taken  the  view  that,  inespective  of  the  residence 
or  citizenship  of  its  members,  the  organization  under  the  law 
of  one  State,  of  a  corporation  for  the  purpose  of  doing  business 
exclusively  in  another  State,  is  a  fraud  upon  the  laws  of  the 
latter  State,  and  that  such  persons  will  not  be  deemed  pos- 
sessed of  any  of  the  immunities  of  a  corporation  in  the  latter 
State,  but  will  be  liable  for  their  undertakings  (u  partners' 
The  Supreme  Court  of  Kansas  have  held,  on  the  soundest 
grounds,  that  where  a  company  was  incorporated  ander  the 
laws  of  Pennsylvania  with  the  power  of  doing  businesa  Any- 
where "except  in  the  State  of  Pennsylvania,"  it  could  not  do 
business  in  Kansas;  since  there  was  no  rule  of  comity  which 
would  allow  one  State  to  spawn  corporations,  and  send  them 
forth  into  other  States  to  do  business  there  which  it  would  not 
permit  them  to  do  within  its  own  boundaries.* 


1  This  the  writer  takes  to  be  the 
result  of  the  lolloning  cases :  Second 
NAt<  B&nk  of  Cincinnati  e,  Lorell,  2 
Oin.  (Ohio)  897 ;  Merrick  e.  Van  Saat- 
Toord,  34  N.  T.  208. 

>  HiU  •.  Beach,  IS  N.  J.  Eq.  81 ; 
Land  Qrant  Ac.  Co.  v.  Coffey  County, 
6  Kan,  246.  Somewhat  analogous  is 
s  decision  of  the  Supreme  Court  of 
New  Jersey,  to  the  effect  that  a 
firt  imurance  company  cannot  be  es- 
tablished m  Jeriejf  CUy  under  a  char- 
ter of  such  a  company  located  in 
TrenUm;  that  such  an  organisa- 
tion in  Jersey  City  is  a  frand  upon 
the  statute,  is  outside  of  the  charter, 
and  creates  no  corporation  de  jure  or 
defaeto;  so  that.  If  such  an  oiganiasa- 
lion  assumes  to  write  policies,  its  dt- 
TtetoT*  are  perionaUy  UtAU  thereon. 
Booth  V.  Wonderly,  86  N.  J.  L.  2S0. 
Similarly,  it  was  early  held  in  Mich 
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Igan  that  where  a  bank  is  locatad  In 
one  county  by  its  charter,  and  it  aa- 
sumes  to  establish  an  agency  in  another 
eoantji,  where  it  receives  dapomta  and 
buys  and  sells  exchange,  it  thereby 
violates  its  charter;  People  ».  Oak- 
land County  Bank,  1  Dougl.  (IClch.) 
282.  But  that  decision  was  rendeired 
at  a  time  when  the  business  of  bajik- 
Ins  waa  an  exelutive  privilege,  jealoaely 
guarded  by  the  mistaken  ptJicyof  the 
law;  and  it  is  doubtful  whether  it  ex- 
preaaes  the  law  as  understood  in  oar 
day.  See  Emae  v.  Dusenbnry  (Gen- 
eral Term  of  New  York  City  Coart), 
1  City  Ot.  Eap.  Snpp.  (».  T.>  67 ; 
Lasher  v.  Stimson,  146  Fa.  St.  SO ;  a.  & 
28  AU.  Rep.  662. 

*  Land  Oraat  Son.  Oo.  *.  CoBey 
County,  6  Kan.  245.  So,  in  a  recent 
notable  case  in  Massachusetts,  it  ap- 
peared that  a  citiaen  of  Massacha- 
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g  7807.  To  Wbst  IBxtent  may  Act  Id  OOker  Stntes.  —  But 
aven  under  the  view  that  a  corporation  cannot  migrate  into 
another  State  and  there  acquire  a  residence,  it  is  no  objection 
to  the  validity  of  corporate  acta  that  they  are  done  in  another 
State,  or  authorized  at  a  meeting  of  directors  held  in  another 
State,  where  the  acts  so  done,  or  authorized,  are  not  repug- 
nant  to  the  laws  or  policy  of  the  other  State  within  which  they 
are  done  or  authorized.'  Thus,  the  directors  of  a  railroad  cor- 
poration chartered  in  Vermont,  have  power  to  vote  at  a  meet- 
ing held  OQt  of  the  State  to  confer  authority  upon  an  agent  to 
transfer  its  real  estate.*  And  we  have  seen  that  meetings  for 
the  election  of  directors,*  and  for  the  performance  of  other  con- 
stituent acts,*  may,  under  some  theories,  be  held  outside  of  the 
limits  of  the  State  creating  the  corporation.     Nor  is  there  any 


kUs,  nbo  had  formeilj  been  engaged 
in  basinem  in  Uiat  State,  went  to  Saw 
Hunpehin,  and  there,  with  the  nom- 
inal co-operation  of  four  "  dummieB," 
reorganized  liia  biuinev  as  a  New 
Hampahire  oorporaUon.  They  went 
through  certaia  forou  prescribed  bf 
tlie  New  Hampshire  atatntea,  and,  as 
lie  Buppoaed,  did  overything  nec-ea- 
saryandproper  toestabliah.inale^l 
manner,  a  corporation  called  the 
"ForbeB  Woolen  Mills."  All  the 
stock  was  isaaed  to  Qeorgs  Forbea, 
who  paid  fifty  per  cent  of  the  capital 
stock  in  cash  and  suppliea,  and  be 
was  elected  president  and  treasurer. 
No  manafacturing  was  done  in  New 
Hampshire,  nor  wsa  any  boainess 
done  thera  except  the  holding  of  cor- 
porate meetings,  and  possibly  the  sole, 
now  and  then,  of  a  bill  of  goods  in 
the  ordinary  course  of  boainess,— the 
principal  place  of  business  being  at 
£Mt  Brook&eld,  in  Maosachosetts, 
where  woolen  goods  were  manofao- 
tnred  and  sent  to  commission  houses 
in  New  York.  In  an  action  against 
Forbes  individnally,  for  a  debt  con- 
tracted in  such  business,  after  a  flnd- 
ii^  by  the  jury  that  there  had  been 


no  intention  to  carry  on  the  actual 
business  of  the  pretended  corporation 
in  New  Hampebire,  and  that  Forbes 
did  not  in  good  faith  intend  to  organ- 
ise a  corporation,  though  he  believed 
that  the  organisation  was  technically 
valid  in  law,  the  trial  jndge  ruled  that 
Forbes  wss  ptrtonaUji  liable,  and  this 
indgment  was  affirmed  in  the  Su- 
preme Judicial  Court.  The  court, 
among  other  things,  said :  "  Here 
tliere  was  no  corporation.  It  was 
just  the  same  as  if  the  defendant  bad 
done  nothing  at  all  in  the  way  of  es- 
tablishing a  corporation,  but  had  con- 
ducted his  business  under  the  name 
of  the  Forbes  Woolen  Mills,  calling  It 
a  corporation.  The  business  was  his 
personal  business,  which  he  trans- 
acted under  that  name."  Montgom- 
ery «.  Forbes,  148  Mass.  249,  263.  See 
an  article  on  this  subject  by  Mr. 
George  A.  0.  Ernst,  26  Am.  Law .  Rev. 
862. 

1  Smith  V.  AlTord,  63  Barb.  (N.  Y.) 
416.    Bee  ante,  i  686,  a  ieq. 

*  Anna  •.  Conant,  SB  Vt.  744. 

*  Ante,  4  696. 

*  Compare  ante,  i  604. 
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objection  to  the  validity  of  th«  ordinary  contracts  of  a  corpo- 
ration, gronnded  on  the  place  where  they  are  entered  into;* 
and  the  directors  of  a  railroad  company  accordingly  may  make 
contracts  ont  of  the  State  of  its  incorporation,  although  the  cor- 
poration itself  cannot  migrate.'  We  shall  have  occasion  here- 
after to  consider  a  cinas  of  statutes  prohibiting,  under  pervdtiet, 
foreign  corporations  from  doing  business  witliin  the  domestic 
State,  except  upon  the  eonditicn  of  a  certain  registration  and 
an  appointment  of  an  agent  on  whom  proeeaa  may  be  served,  and 
other  like  conditions  and  restrictions.  Such  a  stiitute  has  been 
held  to  have  no  application  to  a  corporation  orgnuized  to  act 
as  the  agent  of  its  own  members  in  the  sale  of  manufactured 
articles  produced  by  them,  which  has  and  employs  no  capital 
in  the  domestic  State,  although  tlie  corporation  occasionally 
has  held  meetings  at  a  town  situated  partly  within  the  domes- 
tic State  and  partly  within  the  State  of  its  creation.' 

{  7808.  Status   of  Foretan   Insorance   Companies. — The 

terms  upon  which  foreign  tfuuraiice  eompania  are  permitted 
to  do  business  within  States  other  than  those  of  their  creation, 
are  matters  ot  statutory  regulation,  it  may  be  assumed,  in  all 
the  States  of  the  Union,  These  regulations  are  more  or  less 
restrictive.  In  some  cases  they  involve  the  imposition  of 
lieen$e  taxes,  which  are  not  required  of  domestic  companies, 
and  in  other  cases  they  impose  upon  foreign  insurance  eoo^ 
pnnies  onerous  conditions  which  are  not  imposed  upon  domes- 
tic  companies  engaged  in  the  same  business.  As  a  general 
rule,  no  eonttilutional  right  u  violated  by  these  impositions  uoA 

^  WtieU  •.  Baudj.  11  Ind.  898.  etucB,  Ala.  Acta    1S8S-88,  No^  •&, 

■  Ibid.  p.  76.    The  object  ol  thoM  statutM  ii 

*  JCilgoro  «.  Smith.  133  Pa.  St.  48;  (o  toeonniKe  Uie  creation  of  eorpon- 

«.  c  IS  AtL  Rep.  698.    Hanr  State*  tlons  amjer  tho  Ian  ol  tfae  Stat*, 

baveeiULCted  itatutea  a&lhoriuag  cor-  eonposeil  of  citiun*  ot  otlior  Statei, 

porations  created  ander  their  lava  to  for  the  ptirpoaea  of  developing  tbe  i»- 

bold  thMjtAaJdtrt' flwebnjH,  and  do  coa-  aoorcee  of  the  State,  byrelwrinKthna 

ititnent  corporate  acts  in  other  States  of  the  neceeaitr  of  coming  into  tlw 

of  the  Union,  but  providios,  in  iomo  State  whenever  tbe;r  hold  adireeton' 

inatanoea,  that  snch  corporations  must  meeting  or  do  an)>  constitoent  eorpo. 

keepanoffioe,  agent,  and  place  of  bas-  rats  act,  as,  forinatance,  inereaaijager 

ioeas  witliia  the  State.    Bee,  for  in-  diminiahing  their  capital  atodb 

6276 


^yGoo'^lc 


STATUS  AKD  POTBBB  iiT  QSNESLAi;.    [6  Thomp.  Corp.  g  7899. 

natraintB.  As  the  Stats  has  the  right  to  exclade  them  alto- 
gether, it  has  the  right  to  admit  them  upon  aaph  terms  as  it 
maj  see  fit,  and  if  those  terms  are  too  onerooa,  they  mast  keep 
miL  Nor  is  this  an  interference  by  tlie  State  with  the  exclu- 
•iTe  power  of  Congress  over  interstatt  eommerce;  since  the 
bnainesa  of  insurance,  as  ordinarily  conducted,  is  not  eom- 
wtsreg,  and  an  insarance  company  existing  in  one  State,  and 
having  an  agency  in  another  State  through  which  it  conducts 
ita  business  in  that  State,  is  not  engaged  in  commerce  between 
(he  States.' 

§  7S90.  Status  of  Corporations  Created  by  tbe  Ceuffreas  of 
the  Unitod  States.  —  A  chapter  has  been  devoted  to  the  con- 
sideration of  this  subject;*  but  attention  may  be  called  to  a 
class  of  decisions  which  sustained  the  power  of  Congress  to 
create  the  former  Banh  of  the  United  States.'  A  corporation 
created  by  an  act  of  Congress  with  powers  co-exLensive  with 
the  Union,  —  assuming,  of  course,  that  in  creating  it  Con- 
gress acts  within  the  scope  of  its  powers,  —  is  not  a  foreign 
corporation  within  any  State  of  the  Union,  any  more  than  an 
act  of  Congress  is  a  foreign  law  within  any  State  of  the 
Union.*  Bui  where  the  corporation  which  has  been  created 
by  the  act  of  Congress,  has  been  created  in  pursuance  of  the 

'  Paul  ff.  Virginia,  8  Wall.  01-  8.)  Unifed  SUtea,  9  'Wheat.  (1^.  8.)  738; 

MB;  ante  i  7830.    The  power  of  the  Hagill  v.  Pani>n3,4  Oann.  317;  Bank 

Slates  to  preecribe  upon  what  terms  of  United  States  «.  Roberts,  4  Conn. 

foreiiOL  insurance  companies  may  do  323;  Bank  of  United  States  v.  North- 

botineeB  within  their  limits  has  been  nmberland  Ac.  Bank,  4  Conn,  333; 

affirmed  in  man 7  subsequent  cases:  Com.  e.  Morrison,  2  A.  K.  Marsh. 

Uverpool  Ins.  Co.  v.  Maasachnsetts,  (K7.)  75. 

WWaU.{n.8.)566;  Insurance  Co. «.  *  Thus,  It  has  been  held  that  a 

hantiB,l]WaIL{U.8.}  210;  Farmers'  railroad  company  incorporaied  by  an 

Ae.  Ins.  Co.  c.  Harrah,  47  Ind.  236.  act  of  Congress  is  not  a  foreign  curpo- 

Many   State   cases   might   be  cited  ration  within  the  meaning  of  a  rev- 

which   merely  illnstrata  these  doc-  enne    statute   ol    Pennsylvania;    so 

trines.    See,  for    instance,    Btata  «.  that,  although   it  does   busineaa  in 

Livaipod  Ac    Ins.  Co.,  40  La.  An.  that  State,  It  is  not  obliged  to  take 

4t3;  TRbor  v.  Gam,  11  Colo.  410.  out  a  Uemu  and  pay  the  t*x  imposed 

■  Ante,  4  065,  ct  i§q.  on   foreign   corponttions.     Oom.   s. 

■  HcCnlloch  V.  State,  4  WbsuL  Tsus  Ac.  B.  Co.,  08  Pa.  St.  W. 
(0.  B.)   816;    Oaborn    v.    Bank    of 
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power  exercised  by  CoDgresa  as  the  legisUtara  of  a  particalar 
district  or  territory, — as,  for  iDBtance,  the  District  ot  Columbia, 
— and  the  corporation  is  not  engaged  in  interstate  commerce^ 
but,  we  vill  suppose,  is  engaged  in  the  buainesB  of  insurance, 
which  is  not  commerce,'  then  it  may  well  be  treated  as  a  for- 
eign corporation  by  one  of  the  States,  -within  which  Congress 
would  have  no  power  to  create  such  a  corporation,  and  make 
it  a  domestic  corporation.  For  instance,  under  the  statutes 
of  Indiana,  defining  a  foreign  corporation  to  be  a  "  corpora- 
tion created  by  or  under  the  laws  of  any  other  State,  govern- 
ment,  or  country,"  or,  "  one  not  incorporated  or  organized  in 
this  State,"  an  insurance  company  chartered  by  Congress 
within  the  District  of  Columbia  is  a  foreign  corporation  in 
Indiana,  and  subject  to  the  laws  of  that  State  regulating  for. 
eign  insurance  companies.* 

§  7900.  Foreign    Corporattons  when  Deemed  **  Persons." 

Corporations,  as  elsewhere  seen,  are  "  persons"  within  the 
intendment  of  statutes  whose  provisions  can  be  as  easily 
applied  to  them  as  to  natural  persons.*  They  are  "persons 
outside  of  this  State,"  within  the  meaning  of  a  statute  of  livn- 
itatioTM  *  which  excepts  from  its  operation  cases  where,  at  the 
time  the  cause  of  action  accrues  against  any  "  person,"  he  is 
outside  of  the  State.*  They  are  also  "persons"  within  the 
meaning  of  a  statute  relating  to  taxation,  unless  a  different 
inteut  is  indicated  in  the  statute.* 


>  Anlt,  i  7S80.  N.  Y.  210;  ■.  e.  76  Am.  Deo.  3K^ 

•  Thij  V.  National  life  Int.  Oo.,  OTeiruling  Faulkner  v.  DeUware  8k. 
6*  Ind.  1.  That  a  tavingi  bank  incoi^  Oana]  Oo.,  1  Denio  (N.  T.),  441.  Fol- 
praated  by  CkjngrsBa  in  and  for  the  lowed  in  Thompson  v.  Tlogs  Jcc  R. 
Dittrict  oj  Columbia  maj  do  buBinen  Co.,  36  Barb.  (N.  Y.)  79.  6o,  under 
In  TenneflBse,  and  that  its  depogitors  Code  of  Kamat:  North  Mo.  R.  Co.  p. 
ma;  proceed  against  it  in  Tennessee,  Akera,  4  Kan.  453 ;  t.o.96  Am.  Dec. 
iM  Hadler  v.  Freedman's  Saving*  &c.  183. 

Co.,  2  Tenn.  Ch.  122.  *  British  Oommerdal  life  Ins.  Oo. 

■  AtiU,  a  II.  MS9, 7366, 7790, 7804,  v.  Commisaicmers,  3]  N.  Y.  32 ;  •.  e. 

7882;  fwit,  f  8069.  18  Abb.  Pr.  <N.  Y.)  118  j  S8  How.  Pr. 

•  2  Rev.  Stat.  N.  Y.  297,  f  27.  (H.  Y.)  41. 

•  Olcott  ».  Tioga  Ac  B.  Co.,  20 
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S  7901.  Wheo  the  Word  "Corporation,"  Used  in  Statates, 
Applies  to  Foreigrn  CorporatlonB.  —  The  answer  to  this  mabt 
depend  largely  apoD  the  sabject-matter  of  the  statute,  its  pol- 
icy, and  the  context  ia  which  the  word  "corporation"  ia  em- 
ployed therein.  The  thread  of  no  general  principle  can  be 
traced  through  the  decisions  on  this  question  of  interpreta- 
tion; and  therefore  the  results  of  the  cases  will  be  stated  with- 
out comment.  The  charter  of  a  bauking  corporation  granted 
by  the  Legislature  of  Ohio,  forbidding  the  appointment  to  the 
board  of  directors,  of  a  director  of  any  other  bank,  or  the  co- 
partner of  a  director,  was  held  to  disqualify  directors  of  bank- 
ing corporations  created  in  other  States,  as  well  as  directors 
of  banking  corporations  created  by  the  laws  of  Ohio.*  A 
statute  of  the  same  State*  providing  that  one  may  tnsur«  hit 
Ufe  for  the  benefit  of  his  wife  and  children  to  the  extent  of  a 
policy  represented  by  one  hundred  and  fifty  dollars  in  annual 
premiums,  the  balance  to  go  to  his  personal  representatives 
and  creditors, — thus  creating,  in  respect  of  life  insurance 
policies,  a  sort  of  statute  of  exvmptiona  in  favor  of  the  family 
of  the  assured, — has  been  held  to  apply  as  well  to  policies 
issued  by  foreign,  as  to  policies  issued  by  domestic  insurance 
companies.*  A  statute  relating  to  the  manner  of  proving  the 
aett  of  eorpor(Uion»  by  their  Teeorda,  verified  by  ajffidavit,  —  creat- 
ing, as  it  does,  a  general  rule  of  evidence  to  be  applied  in  the 
courts  of  the  State  enactiDg  it,  has  been  held  to  apply  as  well 
to  foreign  as  to  domeBtic  corporations.*  A  statute  prohibiting 
"corporations"  from  interposing  the  defense  of  iwury,*  has 
been  held  to  apply  to  foreign  corporations  when  litigating  in 
the  conrts  of  the  State  of  New  York.*  A  statute  imposing 
restrictions  upon  the  power  of  inturance  companies  to  forfeit 
their  policies,  beginning  with  the  words  "  all  corporations,  asso- 
ciations, partnerships,  or  individuals,  doing  business  in  this 
State  under  any  charter,  compact,  agreement,  or  statute  of 

■  SUte  «.  Bocbanui,  Wright  *  Aodnire  t.  Ohio  Ac  B.  Oo.,  14 
(Ohio),  233.  Ind.  169. 

>  Ohio  B«T.  SUt.,  4  8628.  *  N.  T.  Lftws  1860,  cfa.  172. 

'  OioM  V.  ArmetroDg,  M  Ohio  Bt.  *  Sonthem  Life  Ine.  Aa  Co.  *. 
m.  Packer,  17  N.  T.  «1. 
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this,  or  any  other  State,'"  wae  manifeatly  drawn  with  the  in- 
tent of  includiDg  foreign  icsurance  companies,  and  such  was 
its  construction;*  although  the  statute  of  which  it  was  amend- 
atory '  received  a  different  construction.*  On  the  other  hand, 
a  statute  of  California,'  requiring  "every  corporation  now  in 
existence  to  file  a  copy  of  its  artielea  of  incorporation  in  the 
office  of  the  clerk  of  the  county  where  its  property  is  situ- 
ated," is  not  applicable  to  foreign  corporations.*  An  act  of 
Congress/  prohibiting  territorial  legislatures  from  authoriz- 
ing the  oTgftnizalion  of  corporations  except  under  general 
lan'3,  does  not  preclude  a  corporation  organized  under  a  spe- 
cial chai'ter  granted  by  the  legislature  of  a  State  from  doing 
business  in  a  Territory.'  A  statute  of  Korth  Carolina*  re- 
qairing  every  eonlract'ot  a  corporation,  by  which  a  liability 
exceeding  $100  may  be  incurred,  to  be  in  viriting,  signed  by 
some  authorized  officer,  or  under  the  corporate  teal,  does  not 
apply  to  foreign  corporations."  A  statute  of  Wiaconain  pro- 
viding that  all  fire  insurance  companies  must  attach  to  their 
policies  a  copy  of  the  sppUcation  for  the  insurance,  and  that 
if  they  fail  to  do  so  they  shall  be  precluded  from  pleading  and 
proving  the  application,  applies  to  foreign  corporations  insur- 
ing property  within  the  domestic  State,  although  the  contract 
is  made  in  another  State."  By  statute  in  Massachusetts  "  the 
word  "corporation,"  when  employed  in  the  General  Statutes, 
includes  corporations  established  under  the  laws  of  other 
States,  and  having  a  usual  place  of  business  within  that  Com- 
monwealth; from  which  the  implication  is  drawn  that  service 

■  M«9s.  SUt.  1872,  cb.  32S,  i  7.  relating  to  the  sale  of  railrmid  hondt 

*  Morris  «.  Pena  Mut.  Lila  Ins.  at  Buch  prices  as  the  directors  might 
Oo.,  ISO  Mass.  B03.  choose  to  take,  was,  for  obvions  rea- 

■  Mass.  Stat.  1870,  cb.  S49,  i  5.  sons,  reetrained  to  domestic  corpor»- 

*  Moms  «.  Fenn  Mut.  Life  Ins.  tioos  only.  McGregor  «.  Oovington 
Oo.,  tupra.  Ac.  B.  Co.,  1  IHsnej  (Ohio),  609. 

*  Cal.  CiT.  Code,  (299.  •  N.  0.  Code,  J  683. 

*  Boutb  Yuba  Water  ice.  Oo.  s.  **  Bumbougti  v.  Southern  Impror. 
Rosa,  80  Cal.  333;  «.  e.  22  Pac.  Bep.  Oo.,  106N.O.  461;  «.  e.  11  S.  E.  Rep. 
222.  628. 

'  Bev.  SUt.  U.S.,  41889.  ><  Stanhi1ber».MntDalMniTna.0o., 

*  Weils  «.  Northern  Pacific  B.  Co.,  70  Wis.  286;  «. «.  46  N.W.  S«p.  221. 
S3  Fed.  Bep.  469.    A  atatnte  of  Ohio         »  Mats.  Btat.  ISTO,  ch.  194. 
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of  process  msy  b«  had  npon  them  in  the  muiner  provided  in 
the  case  of  domestic  persona  and  corporations.^ 

S  7003.  Mandamiu  to  Compel  Issuing  of  License  to  For* 
eien  Corporation. —  In  the  case  of  foreign  inauranee  compa- 
RMS  which  are  placed  under  restrictions  by  the  legislation  of 
nearly  all  the  States,  an  officer  of  the  execntive  department  ol 
tbe  State, — sometimes  the  Secretary  of  State,  and  sometimes 
the  Commissioner  or  Superintendent  of  Iiiaurance, — ia  gener- 
ally charged  with  the  duty  of  issuing  licenses  to  such  carpo- 
rations  applying  for  permission  to  transact  their  business 
within  the  Stute,  upon  their  complying  with  the  conditions  of 
the  local  statute  law.  It  has  been  held  that  the  granting  or 
refusing  of  such  a  license  is  within  the  final  discretion  of  the 
officer  of  the  State  appointed  to  issue  it,  and  that  his  discre- 
tion is  not  reviewable  by  the  judicial  courts  in  a  proceeding 
by  mtmdamua*  But  this  view  is  clearly  unsound,  unless  the 
statute  says  so  in  express  words,  or  in  language  which  gives 
rise  to  an  unavoidable  implication.  Thus,  in  Wisconsin,  the 
right  which  foreign  insurance  companies,  organized  on  the 
atxMrenerU  jilan,  have,  under  the  appUcstory  statutes,  to  a 
license  to  do  business  in  that  State,  upon  complying  with  the 
prescribed  conditions,  is  a  right  of  which  the  insunince  com- 
missioner has  no  discretion  to  deprive  them;  and  accordingly 
he  will  be  compelled  by  mandamus  to  grant  such  a  license,  wliers 
the  conditions  of  the  statute  have  been  complied  with.*  In 
nearly  all  cases  where  the  writ  of  mandavius  has  been  applied 
for  by  foreign  insurance  companies  to  compel  the  proper 
ministerial  oQicer  of  the  State  to  grant  them  such  a  license, 
the  question  of  their  right  to  it  has  been  considered  and  de- 
cided upon  its  merits,  and  the  power  to  control  the  action  of 
the  officer  by  mandamui  has  been  conceded  or  assumed.* 

>  National    Bank  v.  HoatiDston,  ■  State  «.  Soot,  S3  Wis.  667;  i.  e. 

129  Mau.  444.  M  N.  W.  Bep.  33;  19  L.  R.  A.  271. 

'  So  held  in  respect  of  the  power  of  See  not«  to  this  case,  19  L.  R.  A.  271. 

tbeSupcnniMdenJo/JnturonCfof  New  '  See,  for  instance,  the  toUovring 

7ork,nD(lerlI.Y.LanB,18ei,ch.2Sd;  cases  where   a,    peremptory  writ  of 

Re  Hartford  Life  Se  Annuity  Ins.  Co.,  mandamu*  was  denied  on  the  merits : 

6i  How.  Fr.  (N.  T.)  54.  Isle  Royale  Load  Corporation  v.  8ec- 
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S  7003.  Foreicn  Corporation  dolnjr  Business  under  th« 
Same  Name  as  a  Domestic  Corporation.  —  As  already  seen,^  the 
right  of  a  corporation  to  the  exclusive  posaesBion  of  its  name  is 
pTotected  in  equity,  and  also  in  granting  certificates  of  incor- 
poration to  new  eoinpaniea,  on  the  principle  which  protects 
the  proprietors  of  trade-marhs  used  to  designate  particular 
goods,  and  of  trade  names  under  which  individuals,  partner- 
ships, or  corporations  do  business.  On  the  one  hand,  statutes 
exist  prohibiting  foreign  corporations  from  doing  business 
within  the  domestic  State  under  names  similar  to  those  pos- 
sesBed  by  domestic  corporations.'  On  the  other  hand,  a  court 
of  equity  will  not,  at  the  suit  of  a  corpuration  created  in  an- 
other State,  enjoin  a  corporation  of  the  State  of  the  forum 


retu;  of  State.  76  Uich.  162;  t.  e.  48 
N.  W.  Bep.  14,  where  mandamut  was 
denied  on  the  ground  that  the  for- 
eign corporation  had  been  organiied 
for  purpoBee  aot  contemplated  by  the 
doffleetic  HUtute,  AlsoOhio  v.  Moore, 
39  Ohio  St.  480,  where  it  was  denied 
on  the  principle  of  the  lex  talionit,  — 
Ohio  corporations  not  being  entitled 
to  the  same  privileges  in  the  State 
creating  the  relator  corporation,  and 
the  Ohio  etatnte  demanding  reeipro- 
eOy  from  other  States.  Also  State  «. 
Doyle,  40  Wis.  220,  rated  in  the  jvft- 
eeding  section. 

>  AnU,  ii  296,  297. 

■  Bee  International  Tmit  Co.  «. 
International  Loan  &  Trust  Co.,  153 
Haas.  271;  I.  c.  26  N.  E.  Bep.  693;  ]0 
L.  E.  A.  758;  9  Bail.  &  Corp.  L.  J. 
610,— where  ench  a  statute  was  coo- 
atrned  and  applied.  The  statute 
prohibited  lore^n  corporations  from 
earring  on  a  "banking,  mortgage, 
loan  and  inveetment,  or  trust  boBi- 
nes8,  within  this  Oommonwealth  in 
or  under  a  name"  prerionsly  used  by 
a  domestic  corporation.  Mass.  Stat. 
1889,  ch.  452,  i  2.  This  was  con- 
strued to  mean  a  banking  buBiness, 
6282 


or  a  mortgage  baBinesa,  or  a  loan  and 
investment  buBineaa,  or  a  tmst  bnsi- 
ness.  Ibid.  The  same  etatata  also 
provided  that  no  foreign  corporation 
should  carry  on  certain  named  bun- 
neeses  under  a  name  already  in  nse 
by  a  domestic  corporation,  or  so  nearly 
identical  as  to  be  misteading.  It  was 
held  that  the  meaning  was  that  the 
bvtina*  engaged  in  by  the  two  corpo- 
rations must  be  lAe  lame  or  so  nearly 
rimilar  as  to  mislead  the  public. 
Ibid.  Another  section  of  the  statute 
recited  that  any  violation  thereof 
might,  "on petition,"  beenforcedby 
ir^wittion.  This  was  construed  to 
mean  that  the  party  to  bring  the  peti- 
tion for  the  injunction  was  the  domu- 
tte  corporation  aggrieved  by  the  action 
of  the  foreign  corporation.  Ibid. 
Under  the  statute  an  injunction  was 
issued  agunst  a  Missonn  corpora- 
tion called  the  "International  Loan 
and  Trust  Company  of  Kansas  Gi^, 
Miasonri,"  from  carrying  on  in  Mae- 
sachnsetts  a  banhing,  loan,  and  fn- 
VPBtment  business,  at  ttie  suit  of  the 
"  Intern attonal  Trost  Company,"  a 
Maseachusetts  corporation  carrying 
on  the  same  bnsinees.    Ibid. 
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from  the  use  of  its  corporate  name,  adopted  prior  to  the 
organization  of  the  complainant  company.  A  foreign  corpo- 
ration cannot  thus  contest  the  right  of  a  domestic  corporation 
to  the  name  given  to  it  by  the  State  creating  it.* 

8  7004.  Oonrti  wlU  not  Interfere  with  Internal  Mani^re- 
ment  of  Foretgn  Corporations. — The  general  rale  seems  to 
be  that  the  courts  of  one  State  will  not  interfere  in  contro- 
Teraies  relating  merely  to  the  internal  management  of  the 
affairs  of  foreign  corporations.*  Upon  the  question  what  acta 
of  a  foreign  corporation  are  within  this  rule,  and  what  with- 
out it,  the  distinction  has  been  taken  tbat  where  the  act  affects 
one  solely  in  his  capacity  as  a  member,  he  must  seek  redress 
of  his  grievance  in  the  courts  of  the  State  or  country  creating 
the  corporation;  bat  where  the  act  affects  his  individual  rights, 
he  may  demand  redress  of  any  tribunal  where  jurisdiction 
may  properly  be  acquired.*  For  instance,  be  cannot,  it  has 
been  held,  appeal  to  a  domestic  court  to  compel  a  foreign  cor- 
poration to  pay  such  dividendt  as  may,  on  an  accounting, 
appear  to  be  proper.*  So,  the  complaint  of  a  stockholder  that 
he  has  been  deprived  of  his  rights  as  a  ttochholder  by  being 
excluded  from  his  right  to  vote  at  a  stockholders'  meeting, 
and  seeking  to  be  reinstated  as  a  member  of  the  foreign  cor- 
poration, is  an  action  which  wUl  not  be  entertained.*  Upon 
the  same  ground,  relief  has  been  refused  to  stockholders  of  a 
foreign  corporation  to  rettrain  the  company  from  paying  a 
ttock  dividend;*  to  appoint  a  receiver  of  the  assets  of  the  corpo- 
ration within  the  State  of  the  forum;'  and  to  compel  the  for- 

■  Hssleton  BoUet  Co.  «.  Hadetoa  mond  «.  Enfield  Han.  Co.,  IS  Abb. 
Tripod  Boiler  Co.,  142  HI.  494;  «.  c     Pr.  (m.  i.)  CN.  T.)  332. 

SO  N.  E.  Bep.  339;  affirmiiis  «.  e.  40  ■  North   SUte    Copper   Ac  Min. 

HI.  App.  430.  Oo.  V.  Field,  04  Ud.  161,  164. 

■  North  SUte  Copper  Ac.  Hin.  Co.  '  Berf  oid  v.  New  York  Iron  Mine, 
V.  Field,  64  Md.  161,  164;  Berford  v.  4  N.  Y.  Supp.  836;  •.  o.  66  N.  Y.  Civ. 
New  York  Iron  Mine  Co.,  4  N.  Y.  Froc.  236. 

Snpp.  836;  i.  e.  66  N.  Y.  Civ.  Proc.  "  North  Btata  Copper  Ac  Min.  Co. 

286;  HoweU  v.  Cbica«o  dto.  B.  Co„      v.  Field,  64  Md.  161. 
61  Barb.  (N.  Y.)  S7S;  Stafford  ».  Am-  <  HoweU  «.  Chicago  &o.  B.  Co.,  61 

rnkxa  Mills  Co.,  18  B.  I.  310;  Bed-     Barb.  (N.  Y.)  S7S. 

'BUffoid  r.  American  Mills  Co.,  13  B.  I.  SIO;  and  see  onto,  f  7862, 
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eign  corporation  to  divide  itt  atiets  among  its  stockbolilers.* 
These,  and  other  like  cases,  proceed  apoa  two  groands:  1.  Tbe 
general  impropriety  of  the  coarts  of  one  State  attempting  to 
settle  the  iiiternal  affaira  of  a  corporation  created  bj  and 
domiciled  within  another  State;  and  2.  The  inability  of  a 
court  in  one  State  to  do  full  justice  in  such  a  case,  for  want  of 
the  necessary  parties.*  The  doctrine  obviously  has  its  limita- 
tions. Manifestly  it  cannot  always  be  applied  so  as  to  restrain 
the  action  of  the  tribunals  ol  one  State  in  the  case  of  a  "/romp'* 
atrporation, — that  is  to  say,  of  a  corporation  organized  entirely 
by  citizens  of  the  domestic  State,  under  the  laws  of  a  foreign 
State,  and  having  its  office  and  entire  business  in  the  domeatio 
State,  —  of  which  examples  have  already  been  given.*  Here, 
the  State  whose  laws  have  been  defrauded  will  not,  on  the  one 
hand,  aarrender  plenary  control  over  the  corporation,  if  indeed 
it  admits  it  to  be  audi;  and  on  the  other  hand,  a  State  whose 
laws  have  been  defrauded  by  the  organization  under  them  of 
a,  corporation  for  the  purpose  of  doing  business  wholly  within 
anotlier  State  and  composed  wholly  of  citizens  of  such  other 
State,  cannot,  in  general,  do  complete  justice,  from  the  mere 
circumstance  of  being  unable  to  get  possession  of  the  assets  of 
the  corporation,  which  are  beyond  its  jurisdiction.* 

■  Redmond  v.  Enfield  Man.  Co.,  IS  Ivee  e.  Smith,  3  N.  Y.  Sopp.  046 ;  t.  e. 

Abb.  Pr.  (8.B.)  (H.  Y.)332.  Affirmed,  (5  Hun  (N.  Yo.eOB;  8N.  T. 

*  Anlt,  i  SCSI,  el  ttq.;  }  735L  Sopp.  46.    OouBtroction  of  New  York 

*  Ante,  4  78S5,  e(  teq.  Act    1842,  ch.  165,  requiring  foreiKiL 

*  There  ia  a  holding  of  a  depart-  corporationB  keeping  a  frani/er  agmt 
meat  of  the  Supreme  Cotirt  of  New  in  New  Yortc  to  exhibit  tranafer  book 
York  to  the  effet't  that,  under  4  1780  and  list  of  atockholdera  to  stockhotd- 
of  the  Code  of  Civil  Procedure  of  that  eFsatatlreasODablefaourB:  Kennedy 
State,  providing  that  an  aclion  against  t>.  Obicago  Ac.  R.  Co.,  14  Abb.  N.  Cmu 
a  foreign  corporation  may  be  main-  [N.  Y.)  32S;  People  •,  Patou,  6  N.  Y. 
tained  by  a  reaident  o(  the  State,  or  St.  Rep.  313 ;  Ervin  u.  Or^on  R.  &  N. 
by  a  domeatic  corporation,  (or  any  Co.,  22  Hna  (N,  Y.),  666j  Phillips*, 
cause  of  actioa,  reaident  stockholders  Glermania  Mills,  20  Abb.  N.  Oas.  (N, 
of  n  foreign  corporation  may  maiutain  Y.)  881.  That  a  demand  for  an  in* 
an  action  to  enjoin  it  and  its  directors  sfiection  of  the  Uoek  booh  la  not  suffi- 
fnym  eonilTueling  branch  litui  of  raUr  cient  as  a  demaad  for  aa  fnapeGtio& 
ro(iil,aitd  from ezpendin|;funda  there-  of  thatnnw/er  boob;  Kennedy  v.  Olii^ 
for  which  are  within  the  State,  to  th«  eago  &o.  B.  Cflb,  U  Abb.  M.  Caa.  (M. 
irrepattblelnjoryof  thestoclchcildeza.  Y.)  326. 
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S  7905.  Bnt  win  Settle  Ordlnaur  Questloiu  I>ependliir 
apon  the  Constractloii  of  Foretsn  Obarten.  —  But  the  courts 
of  the  domestic  State  will, — and  this  ia  a  matter  of  everyday 
practice,  —  settle  questions  of  right  depending  upon  foreign 
charters,  which  do  Etot  inTolve  the  mere  internal  government 
of  foreign  corporations.  They  will,  for  example,  where  the 
question  hecomes  material,  inqaire  whether  a  corporation  cre- 
ated hy  the  laws  of  another  State  has  transcended  its  charter 
powers.'  In  construing  a  foreign  charter,  they  will,  in  gen- 
eral, follow  the  decisions  of  the  State  creating  the  foreign 
corporation;*  though  this  rale  has  heen  denied  where  the 
question  related  to  the  devolution  of  title  to  land  in  the 
domestic  State.* 

■  8m  the  learned  oirinkn  ol  Mr.  Sank  «.  North,  4  Johns.  Ch.  (H.  T.) 
Frcndent  King  in  Bank  ol  Kentucky     870,  S73.  ■  AtOe,  $  8046. 

i;  Bank  of  Schuylkill,  1  Pkra.  Bel.         ■  Bo]>cae.St.LoiiU,S»Bub.(N. Y.) 
0M.(nb>180,22e;cLtui|SlTwlAke     660;  atiJ(,t67U;  poU,iT92l. 
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CHAPTER    CXCIV. 

POWERS  OP  FOBEIGN  CORPORATIONS  RELATING  TO  LAHD. 
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7913.  Power  U>  Mqnire    and    hold 

land. 

7914,  I>eciBioDB  coDBidering  thfl  qaes- 

tion  as  one  of  public  policy. 
7'J18,  Decisions  conceding  the  power. 

7916.  May  acquire  and  hold  real  ee- 

tnte  for  office  puTposes,  etc. 

7917.  Whether  this  power  exists  in  n 

foreign  corporation  ot^nized 
for  the  pnrpoM  of  dealing  in 
real  estate. 

7918.  Doctrine  that  Buch  power  is  pre- 
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Bunted  to  exist  until  the  Stat* 
iuterferes. 

7919.  Power  to  take  and  hold  lands 

by  devise. 

7920.  Power  limited  by  charter  o(  cor- 

poration. 

7921.  Such  charter  construed  accord- 

ing to  the  fax  rei  titx. 

7922.  Power  to  take  and    foreclose 

mortg^ies. 

7923.  Power  to  mortgage  and  incnm- 

ber  their  landB. 


S  7913.  Power  to  Acquire  and  Hold  Ijand.  —  It  is  impos- 
sible to  state  in  a  paragraph  any  rule  upon  this  subject  appli- 
cable in  all  the  States  of  the  Union;*  but  the  following  is 
believed  to  be  the  doctrine  which  obtains  in  moat  of  the 
States:  1.  That  a  corporation  created  under  the  lana  of  one 
State  of  the  Union  may  acquire  and  hold  land  in  another 
State,  when  it  might  so  acquire  and  hold  land  in  the  State  of 
its  creation,*  —  unless  (a)  the  loccU  atatutt  law  prohibits  it  from 


'  There  is  a  note  on  this  subject, 
collecting  American  decisions,  in  30 
Am.  &  Eng.  Rail,  Oas.  144. 

*  Thompson  v.  Waters,  26  Mich, 
214;  I.  e.  12  Am.  Rep.  243;  Bute  r. 
BoBUin  Ac.  R.  Co.,  26  Vt.  43S;  Lam- 
baid  *.  Aldrich,  8  N.  H.  81 ;  i.  e.  28 
Am.  Deo.  381;  New  York  Dry  Dock 
e.  Hicks,  6  McLean  (0.  8.),  Ill; 
Lathrop  «.  Commercial  Bank,  8  Dana 
(Ky.),  114;  i.  e.  33  Am.  Dec  481; 
Santa  Clara  Female  Academy  «.  Snl- 
Uvan,  116  111.  376;  «.  o.  66  Am.  Rep. 


776,  779  (limiting  OarroU  «.  But  St, 
Louie.  67  111.  668;  i.  c.  16  Am.  Bep, 
632);  Starkweather  «.  American 
Bible  Society,  72  Dl,  60;  t.  e.  22  Am, 
Rep.  133 ;  United  States  Tnut  Co,  •. 
Lee,  73  HI.  142;  i.  e.  24  Am.  Bep. 
236;  Whitman  Ac.  Uinlng  Co.  « 
Baker,  8  Nev,  386 ;  Steam-Boat  Go.  «, 
McCntcheon,  13  Pa.  St.  13;  Miasoori 
Lead  Mining  Ac  Co.  *.  Belnhatd,  114 
Ho.  218;  «.  c.  21  8.  W.  Bep.  488; 
Barnes  v.  Suddard,  117  HI.  S37 ;  t. «. 
7   H,   E.  Rep.  477;    Univenity   ». 


^yGoo'^lc 


FOWEK9  BELi-TiMQ  TO  LAND.    [6  Thomp.  Corp.  §  7913. 

80  doiog/  or  (b)  —  what  ia  more  vague  and  indeterminate,  ^- 

aUtate  on  this  iinbject:  Coda  Wuh.t 
44  2178  and  2479,  u  unended  Feb. 
S,  18S6.  Fowera  granted  to  foreign 
nilroad  companiei,  or  to  railroad 
companiM  created  noder  the  laws 
of  other  States,  majr  be  collected 
from  the  following,  among  other 
Btatntes:  Ark.  Acts  1S87,  No.  80,  p. 
110;  Kan.  Laws  1887,  ch.  181,  p. 
Z7S;  Tenn.  Acts  1887,  ch.  180,  p. 
279;  Wia.  Laws  1887,  ch.  S94,  p.  486. 
The  evils  of  allowing  alinu  to  buy  up 
large  portions  of  the  national  domain 
have  led  to  the  enactment,  b;'  Con- 
gress,  of  a  stringent  statnt«  limiting 
this  right,  both  as  to  persons  and 
corporations:  Act  Cong.  March  S, 
1887;  24  U.  S.  SUt.  at  Large,  p.  478; 
1  Sapp.  to  Rev.  Stat.  U.  8.,  2d  ed., 
cb.  340,  p.  556.  A  ttatnte  of  PennsfU 
T&nis,  of  a  later  dal«  than  the  one  ro- 
ferred  to  in  this  note,  enacts  "  that 
no  corporation  other  than  such  as 
shall  have  been  incorporated  under 
the  laws  of  this  State,  shall  .... 
hereafter  acquire  and  hold  any  real 
estate  within  this  Oommonwealth, 
directly  in  the  corporate  name,  or  by 
or  through  any  tnulee,  or  other  device 
uha(ioewr,nnIea8  specially  authorized 
to  hold  sncb  property  by  the  laws  of 
tbia  Common  wealth."  Pens.  Act, 
April  26,  1866,  4  5;  Pomph.  Laws 
Penn.  1855,  329.  The  penalty  for 
Tiolating  tlds  prohibition  is  that  "all 
property  hereafter  acquired  and  held 
by  persons,  corporations,  or  associa- 
tions forbidden  by  this  act  to  hold 
the  same,  or  held  contrary  to  the  in- 
tent of  this  act,  ....  shall  escheat 
to  this  Commonwealth,  and  npon  the 
same  being  adjudged  to  have  es- 
cfaeated  nnder  proceedings  in  court 
by  qrto  imrrantD  In  all  respects  as  is 
provided  by  law  in  the  case  of  the 
aanrpationot  any  corporate  franchise, 
the  same  shall  b«  taken  in  possession 
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Taoker,  SI  W.  Ya.  621;  i.  o.  8  8.  E. 
Rep,  410;  Columbus  Buggy  Co.  *. 
Graves,  108  111.  459;  New  Hampshire 
Land  Co.  v.  Tilton,  19  Fed.  Rep.  7S. 
>  Rnnyan  v.  Coster,  14  Pet.  (U.  B.) 
122;  Bard  «.  Poole,  12  N.Y.  496,606; 
Oam.  •.  New  York  Ac,  B.  Co.,  133 
Fa.  St.  691 :  «.  e.  19  Atl.  Rep.  291 ;  7 
L.  R.  A.  634;  Hickory  Farm  OU  Oo. 
«.  Bofialo  &c.  R.  Co.,  32  Fed.  Rep.  22; 
•.  e.  2  Rail,  h  Corp.  L.  J.  470;  Com. 
*.  New  York  &c.  R.  Co.,  114  Pa.  Bt. 
340;  t.  0.  7  Atl.  Rep.  766.  Buch  stat- 
utes have  been  very  often  enacted  by 
the  State  legislatures.  See,  for  ex- 
ample, Penn.  Act,  April  6, 183S,  con- 
strued in  Runyan  v.  Coster,  14  PeL 
(U.  8.)  122,  and  in  Leasure  t>.  Hille- 
gas,  7  Beni.  &,  R.  (Pa.}  31S;  Laws  of 
Neb.  1887,  ch.  65,  4  1,  which  appears 
to  have  been  repealed:  Carlow  «. 
Aaltman,  28  Neb.  672;  «.  e.  44  N.  W. 
Rep.  873;  N.  i.  Act,  April  11, 18S7; 
Laws  N.  J.  1887,  ch.  124.  Numerons 
tnabUng  ilatuleM  also  exiat  empower- 
ing foreign  corporations,  within  pr^ 
scribed  limits,  to  own  and  hold  real 
estate, — such  ai  Penn.  Act,  April  17, 
1889;  Pamph.  Laws  Penn.  1S89,  No. 
31,  p.  SS.  This  statute  was  possibly 
conceived  to  meet  the  condition  of 
things  exhibited  by  the  decision  of 
the  Bupreme  Court  of  the  United 
States  (reversing  the  Supreme  Conrt 
of  Pennsylvania)  in  Gloucester  Ferry 
Co.  «.  Fennsylvania,  114  TT.  S.  196, 
where  a  ferry  company  deriving  its 
whole  Titality  from  the  city  of  Phila- 
delphia, escaped  taxation  in  Penneyl- 
vanJa,  becanse  it  was  incorporated 
under  the  laws  of  New  Jersey,  and 
hod  its  ritu*  and  owned  its  real  estate, 
necessary  to  the  conduct  of  its  busi- 
ness, in  C}amd«n  in  that  State,  across 
ths  Delaware  River  from  Phila- 
delphia. The  new  State  of  Wash- 
ington  has   enacted  a  very  liberal 
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the  local  courts  declare  it  to  be  against  the  ptMie  policy  tit  the 


and  ditpeaed  of,"  ate,  JbM.,  (  9, 
Where*  nilraad  oampanj,  orgkniaed 
mder  Um  ImwB  ol  Sew  York,  acting 
through  it«  preeid«at  aa  troBtae,  bj* 
DieaDB  of  mooey  which  ittapplied  to 
him,  poTchaaed  certain  mioiag  landa 
in  the  BUta  of  Fennajirania,  and 
then  pnrchxaed  with  ita  own  mone; 
the  charter  of  a  mining  corporatioa, 
uul  acquired  bj  anch  purcfaaae  naarlj 
all  the  aharea  in  aach  corporation, 
and  then  elected  ita  own  officera  to  be 
directors  of  anch  mining  company, 
whereupon  iia  tnutae  conveyed  the 
milling  property  to  the  mining  com- 
pany whose  charter  the  foreign  rail- 
road Gompan]'  had  thua  acquired,  ao 
that  the  foreign  railroad  company 
held  nearly  all  the  atock  of  the  min- 
ing company,  and  managed  ita  affiiiia 
through  the  agency  of  ita  own  officerSi 
for  the  manifeal  pnrpoae  of  evading 
the  provision*  of  tha  atatnte,  —  it 
was  held,  in  aubatanc^  in  a  proceed- 
ing by  the  State  to  eacheat  the  lands, 
that  the  State  was  entitled  to  have 
the  jury  instructed,  in  Bubatance,  to 
render  a  verdict  for  the  State.  Com. 
a.  Kew  York  Ac.  B.  Co.,  114  Pa.  St. 
340;  I.  c  7  Atl.  Rep.  TM.  Bat  on  a 
BDbseqnent  appeal  in  the  same  rase, 
thia  decision  woa  reconsidered  and 
overruled.  Com.  t.  New  York  &c.  R. 
Co.,  13J  Pa.  St.  Ml;  •.  e.  19  Atl.  Rep. 
3B1 ;  Sterrett  and  Clark,  JJ.,  dinenl- 
in^  In  its  reviaed  view  of  the  aub- 
JBct,  the  court  proceeded  subatantially 
upon  the  following  considerations : 
1.  That  the  land  which  the  Attorney 
Qeneral  aoaxht  to  escheat  to  the  Stat« 
aa  the  land  of  the  New  York,  Laka 
Erie.A  Westera  Railroad  Company, 
waa  really  the  land  of  the  Nortliweat- 
ara  Mining  and  Exchange  Company, 
a  corporation  created  under  the  lawa 
ol  Pennsylvania,  and  bavli^  the 
power  to  hold  anch  land.  2.  That  the 


laBd  did  not  beoome  (he  land  of  tba 
New  York,  I^ke  Krie,  t  W«atem 
BaibiMd  Company,  within  the  mean- 
ing of  the  atatnte,  from  tha  men  fact 
that  that  company  held  moat  o(  the 
■faaiea  of  stock  in  the  Northwestern 
Mining  and  Exchange  Com|iany; 
rince  the  atatnte  lawa  of  Pennayl- 
vania,  —  referring  to  Penn.  Act,  Ainril 
IS,  1869;  P.L.  31,— atithcniae railroad 
and  canal  companiea  to  pnrchaae  and 
hold  the  stock  of  corporationaaothOT- 
laed  by  law  to  develop  the  coal,  iron, 
Inmber,  or  ether  material  intereata 
of  the  Commonwealth.  3.  That  the 
tAdr«i  in  the  mining  company  heM 
by  the  foreign  railroad  company  wen 
not  land,  and  th:it  the  foreign  railroad 
company  waa  not  the  owner  vt  tb* 
land  Roaght  to  be  eecliratad,  wilhia 
the  meaning  of  t<ie  atatnte,  becann 
another  section  of  the  statute  declared 
that  all  shares  in  all  incorporated 
eompantea  should  be  (aken  to  be  per- 
sonal property.  And,  4.  Becanae  the 
qoeatioB  wh«-tl)er  a  foreign  corpora 
tion  waa  holding  property  within  the 
State  under  a  acheoie  or  device  con- 
cocted to  evade  the  statute,  ongfat  not 
to  be  cabmitted  to  the  nm-ertain  dla- 
cretion  of  a  jury,  whereas,  in  ibe  ease 
at  bar,  tha  facta  an  nndidpnted ;  ainoa 
this  wonkl  put  the  title  of  fbroign  ims^ 
pcratinna  to  the'r  lands  in  PennayK 
vania,  in  many  caaea,  to  the  hazard  (rf 
the  ancertaio  apecolAtiona  of  dlSev- 
ent  jnriea.  The  conrt  waa  also  em- 
oualy  impreased  with  tha  view  nrged 
upon  it  in  argument,  that  a  vast 
amount  of  the  real  aetata  in  that 
CcMnnwnwealth  waa  held  by  corpora- 
tions similar  to  the  Nurthwaatcm 
Mining  and  Exchange  Company, 
namely,  corporations  created  for  tha 
purpose  of  holding  and  operating 
minea,  or  developing  other  properties 
but  wboae  shatea  were,  in  point  ol 
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state  to  allow  it  so  to  do.'  2.  But,  in  either  of  these  last  cases, 
there  ia  a  coautervailing  principle,  conatantly  applied  by  the 
courts,  Thich  ia  this,  —  that  in  actions  between  the  foreign 
corporation  and  private  suitors,  or  between  other  private  par- 
ties, in  which  the  power  of  the  corporation  bo  to  acquire  and 
hold  real  estate  is  challenged,  the  courts  will  hold  it  to  he  a 
question  between  the  State  in  its  political  capacity  and  the 
foreign  corporation  or  those  claiming  ander  it,  and,  if  the 
State  does  not  interfere  to  escheat  the  land  to  its  own  uses, 
will  allow  the  title  to  be  good.*  In  other  words,  in  the  event 
of  the  nou>action  of  the  State,  the  courts  will  not  allow  the 
question  of  the  power  of  the  foreign  corporation  to  be  raised 
eoUaUraUy.*  8.  But  where  the  foreign  corporation  cannot  take 
and  hold  real  estate  under  the  same  circumatanoea  in  the  State 
of  its  creation,  it  cannot  do  so  in  another  State,* 

§  7914.  Decislona  Considerlnf  the  Qaeatlon  as  One  of  Pub* 
Be  Policy.  —  Where  the  question  of  the  power  of  foreign  corpo- 
rations to  acquire,  hold,  and  transmit  land  has  been  considered 
by  the  State  coortson  the  footing  of  public  policy,  their  answers 
have  generally  been  in  affirmation  of  the  power.*  To  this  state- 
ment a  notable  exception  arose  in  Illinois  in  the  year  1S73,  at  a 
time  when  there  was  a  great  political  movement  against  corpo- 
rations among  the  agricultural  classes,  known  as  "  the  Granger 

Uct,  held  Urgel  J  b7  railroad  corpon^  W.Sep.  673;  American  Mortgage  Co. 

tioBB uader  the  anthority  granted  b;  «.  Tennille,  87  Ga.  2S ;  i.e.  13  S.  B. 

the  Act  of  1869.    Oom.  t>.  New  York  Sep.  158;  13  L.  R.  A.  529;  S3  Am.  & 

tx.  R.  Co.,  132  Fft.  fit.  591,  opinion  £ng.  Corp.  Cm.  37;  Barnes  v.  Sud- 

by  PftXK)n,  J.  dard,  117  HI.  237;  ».  o.  4  N.  E.  Rep. 

>  CarioU  «.  Eut  St.  Lonta,  67  lU.  477. 

668;  ■.  e.  16  Am.  Bep.  032;  United  *  Oiwei  cited  in  the  Inst  note.    For 

fitatei  Trust  Co.  «.  Lee,  73  HI.  142;  Boalf^ea,  see  aide,  ^  S796,  a  uq., 

I.  c.  24  Am.  Rep.  236;  Hardt  v.  Con-  6033,  d  m?.;  poit,  4  7918. 

necticat  Mutual  Life  Inioraace  Co.,  *  Starkweather  «.  American  Bible 

8  BiBB.  (U.  a.)  2^4.  Society,  72  lU.  60;  i.  c.  22  Am.  Bep. 

■  Leaxore  «.  HiUegas,  7  Berg.  &  R.  133;   Boyce  *.  8t.  Lonis,   29  Barb. 

(Fa.)  313:  BunyaDg.  Coflter,  14PeC.  (N.    Y.)    650;    Talmadge   v.   North 

(O.  B.)  122;  Hickory  Farm  Oil  Co.  t>.  American  Coal  Co.,  3  Head  (Tenn.), 

Bofialo  &a.  B.  Co.,  82  Fod.  Bep.  22;  837 ;  pott,  4  7920. 

t.  e.  2RaiL&Corp.L.J.470;  Cariow  *  ^nte,  4  TO13,  cases  dted  note. 
•.  Aultmon,  28  Neb.  672;  «,  c.  44  N. 
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moTemeut,"  sweeping  over  some  of  the  weslem  States,  taraing 
out  some  of  the  elective  judges  who  were  supposed  to  be  favor- 
able to  coiporatioDs,  and  electing  others  in  their  places,  and 
to  some  extent  terrifying  the  elective  courts  into  tlie  render- 
ing of  decisions  in  line  with  the  new  tendency.  In  the  deci- 
sion in  question,  the  Supreme  Court  of  Illinois  held  that  a 
foreign  corporation  cannot  buy,  bold,  or  transmit  lands  in  per- 
petuity in  the  State  of  lUiuois,  for  the  reason  that,  to  concede 
such  a  power  would  be  against  the  p&blic  policy  of  the  State; 
and  consequently,  that  a  title  acquired  from  a  foreign  corpo- 
ration was  of  no  validity  and  would  not  support  ejectment.' 
In  a  later  case  in  the  same  State,  a  corporation  existing  under 
the  laws  of  the  State  of  New  York,  authorised  by  its  charter 
to  hold  real  estate  and  to  act  as  trustee,  was  appointed  by  a 
New  York  court  to  act  as  trustee  under  the  will  of  a  deceased 
citizen  of  that  State.  It  was  held  that  it  had  no  power  to  hold 
the  real  estate  of  the  testator  situated  in  Illinois.*  These  deci- 
sions surprised  the  profession.  It  did  not  escape  the  attention 
of  well-informed  lawyers  that  they  stood  substantially  alone  in 
American  jnrisprudence.  The  profession  never  acquiesced  in 
their  propriety,  and  means  were  speedily  found  to  evade  their 
consequences.  One  of  these  devices  was  to  have  the  tiUe  vetted 
in  trustees,  to  hold  the  land  free  from  any  right  of  dower  or 

'  Oanoll  ff.  East  8t.  Lonla,  07  HI.  Gonnectfcnt  for  the  sole  pnrpoM  of 

668;  «.  «.  16  Ain.Bep.632:  Scott  uid  dekling  in  land ;  ud  It  might  weU  ba 

tjheldon,  JJ.,  diegenting,    Thii  cue  r^uded  ngaiaet  tbo  public  policjrof 

was  decided  at  the  Jane  term,  I87S.  a  State  to  allow  Ita  lands  thus  to  be 

It  is  a  part  of  th«  poblic  historr  of  dealt  in ;  but,  on  the  other  hand,  it 

that  time  that  Chief  Justice  Law-  woold  teem  that  a  title,  n  received 

renoB,  a  very  able  jndge,  had  been  and  tranunltted,  would  be  good,  and 

turned  oat  of  the  coort  bj  the  Granger  ooght  to  be  apheld,  in  the  hands  of 

erase,  because  of  a  jadidal  opinion  an  innocent  pwrehattr,  io  long  as  the 

which  he  bod  written  with  reference  State,  In  ita  political  capadtj,  through 

to  the  rights  of  railroad  corporations,  its  AtUvney-Qeneial,  fails  to  inter- 

and  that  another  Judge    had    been  vene  and  pat  a  stop  to  the  operations 

elected  in  his  stead.    The  case  was  of  such  foreign  land  companies, 
poodbly  properly  decided  upon  its  ■  United  States  Trust  Oo.  e,  Lee, 

peculiar  bets.    The  corporation  as-  73  HI.  14S;  t.  «.  24  Am.  Bep.  236; 

soming  to  acquire  and  transmit  the  McAllister  and  Bheldon,  JJ,,  diMUtb* 

land  in  controvetsy  was  a  so-called  ing, 
"land    company,"    incorporated    in 
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partition,  in  trust  for  certain  beneficiaries  named  therein.  So 
far  aa  the  writer  knows,  the  validity  of  a  tmst  of  this  character 
where  the  beneficiaries  are  noD-reaidents,  has  not  been  passed 
upon  in  that  State.^  The  question  will  probably  never  arise; 
for  the  influence  of  the  profession  and  the  returning  good 
sense  of  the  court  resulted  in  substantially  overruling  the  doc- 
trine of  those  decisions.  The  conrt  held,  in  a  later  case,  that 
an  educational  institution  incorporated  in  Wisconsin,  and  au- 
thorized to  hold  real  estate,  is  competent  to  take  a  devise  of 
real  estate  situated  in  Illinois.  The  court  regarded  the  ques- 
tion as  one  to  be  decided  in  accordance  with  the  public  policy 
of  the  State  at  made  manifest  by  ita  legislation.  The  court, 
then,  by  examination  of  numerous  acts  of  the  legislature,  con- 
cluded that  the  legislation  of  the  State  was  not  adverse  to 
corporations  organized  for  educational  purposes,  but,  on  the 
contrary,  said:  "It  is  thus  seen  that  the  general  laws  of  Illi- 
nois, before  and  at  the  time  this  will  took  effect,  were  not  only 
not  prohibitory  of  corporations  for  educational  purposes  hold- 
ing  land  in  this  State,  but  that  they  expressly  empowered  such 
corporations  to  take  and  hold  real  estate  by  grant  and  devise, 
and  without  limit  in  quantity  and  value.  There  is,  in  the  law 
of  this  State,  no  discrimination  against  foreign  corporations, 
bat  they  are  given  a  hospitable  reception,  and  placed  upon  an 
equal  footing  with  our  own  domestic  corporations."  *  It  should 
be  added  that  in  the  year  1874,  the  Legislature  of  Illinois,  no 


■  Bat  Bae  anU,  4  KSOS,  cane,  bat  with  certain  obUer  dicta  in 

*  Santa  Oiuft  Female  Academy  v.  the  Oarroll  cue,  tbsre  \a  disagiee- 

Snlliian,  116J1I.  876,  U83;  t.fl.eeAm.  ment.     The    atatenifliit   which    wsa 

Bep.  776,  T79;  diBtJnEpusliing  Oarroll  mikle,  arsumentatively,  in  that  case 

•.  East  St.  LoniH,  67  111.  668;  i.  e.  18  in  regard  to  corporationg  for  educa- 

Am.  Bep.  632 ;  Starkweather  v.  Ameiv  tional  pnrpooes,  that  the  law  ot  March 

ican  Bible  Society,  72  111.  60 ;  «.  c.  22  6tb,  1843,  which  has  been  referred  t«. 

Am.  Bep,  133;  United  States  Tmst  espresaly  inhibits  such  corporatioas 

Co.  ••  Lee,  73  III.  142;  t.  e.  24  Am.  from  severally  holding  more  than  one 

Bep.  28d.    Beferring  to  the  cose  of  bandred  and  sixty  acres  of  land,  was 

Carroll  «.  East  St.  Lonia,  Mupra,  the  founded  on  a  misconception  of  fact." 

court  aay:  "In  reapect  of  what  was  Santa  Clara  Female  Academy  v-  6al- 

actnally  decided  in  thoee  cases,  there  livan,  116  HI.  876,  $66 ;«.  c.  66  Am. 

ia  no  conflict  with  the  decision  in  this  Bep.  776. 
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doubt  having  refereuce  to  the  decision  first  above  quoted,^ 
amended  its  general  statute  relating  to  corporations,  bo  aa  to 
make  one  section  read  that  "foreign  corporations,  and  the 
officers  and  agents  thereof,  doing  business  in  this  State,  shall 
be  subject  to  all  the  liabilities,  restrictions,  and  duties  that  are 
or  may  be  imposed  upon  corporations  of  like  character  organ- 
ized under  the  general  lavs  of  this  State,  and  thall  hav*  no 
other  or  greater  powers."^  "The  manifest  and  only  purpose" 
of  this  statute,  as  understood  by  the  Snpreme  Court  of  that 
State,  "was  to  produce  uniformity  in  the  povers,  liabilities^ 
duties,  and  restrictions  of  foreign  and  domestic  corporations 
of  like  character,  and  bring  them  all  under  the  influence  of 
the  same  law."*  Under  the  operation  of  this  statute,  tlie  court 
reached  the  just  and  reasonable  conclusion  that  a  foreign  cor- 
poration may  acquire  and  hold  real  estate  within  the  State  of 
Illinois,  so  far  as  the  same  may  he  necessary  for  the  transac- 
tion of  its  business  within  such  State.* 

I  7915.  I>eei8loiM  Oonoedlng  the  Power. — Other  courts 
have  found  nothing  in  the  public  policy  of  their  States 
opposed  to  the  conclusion  that  a  corporation,  empowered  by 
its  charter  to  own  real  estate  for  a  particular  purpose,  may 
purchase  and  hold  sach  real  estate  within  the  State  of  the 
forum.  Thus,  it  has  been  held  not  inconsistent  with  the  pub- 
lic policy  of  Michigan,  that  a  corporation  chartered  in  another 
State,  and  having  power  by  its  charter  to  purchase  and  hold 
lands,  should  be  allowed  to  exercise  the  same  power  in  Mich- 
igan, without  any  statate  of  that  State  affirmatively  authoriz- 
ing it.  The  eilence  of  the  legialature  was  deemed  evidence  of 
the  public  policy  of  the  State  on  the  question,  as  well  as  im- 
plioationB  drawn  from  its  expressions.*  So,  it  was  held  in 
Vermont  that  a  railway  company  chartered  in  New  Hampshire 
had  the  capacity  and  right  to  purchase  lands  in  Vermont 

■  Ouroll  e.  Eaat  Bt.  Lbtii^  87  lU.  dard,  117  HI.  287,  241;  a.  «.  7  H.  £. 

668;  •.  e.  IS  Am.  B^.  632.  Bep.  477. 

>  Bev.  BtftU  Dl.  1S74,  ch.  32,  f  26.  *  BoniM  *.  Saddud,  U7  HI.  237. 

*  StereuR  «.   Pratt,   101   lU.  206,  *  Thompsoa  v.  Waters,  2S  Mich. 

217;  reaffirmed    in  B«rn«a  n.  Sod-  214;  t.  e.  12  Am.  Bep.  243. 
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without  any  act  of  the  legislatnro  of  the  latter  State  affirm- 
atively  auttioruing  it,  although  the  land  was  not  taken  in  pay- 
meat  of,  or  ai  security  for,  a  debt  to  the  company,  bat  for  the 
purpose  of  being  used  in  connection  with  ita  road  if  it  should 
ever  be  connected  with  a  road  authorized  in  the  latter  State.* 
So,  in  New  York  it  haa  been  held  that  a  foreign  corporation, 
authorized  by  its  charter  to  make  loans  on  real  estate  security, 
might  lawlnlly  taie  a  mortgage  in  New  York,  no  prohibition 
appearing  in  ijie  laws  of  that  State.*  So,  in  New  Hampshire 
the  rightof  foreign  corporations  to  take  and  hold  land  baa  been 
placed  on  the  broad  and  reasonable  ground  of  an  incident  of 
the  right  to  sue,  which  is  universally  allowed  by  comity.  The 
court  reasons  that  to  allow  a  foreign  corporation  to  sue  and 
to  refuse  to  give  effect  to  a  judgment  obtained  against  ita 
debtor,  by  a  levy  upon  his  land,  would  be  to  make  the  right  to 
sue  Taluelegs  in  many  cases.  And  if  a  foreign  corporation 
may  obtain  title  to  land  by  the  forcible  method  of  legal  pro- 
cedure, it  would  Beem  absurd  to  withhold  from  it  the  privilege 
of  acquiring  it  by  peaceable  purchase.*  So,  in  Nebraska,  it 
is  held  that  a  corporation  purchasing  land  at  a  judicial  sale,  ac- 
quires a  title  which  is  valid  as  against  everyone  but  the  State, 
and  which  can  only  be  divested  by  proceedings  brought  by 
the  State  for  that  purpose.*  So,  it  was  early  held  in  Kentucky 
that  a  foreign  corporation  could  make  any  contract  in  that 
State,  not  obnoxious  to  its  laws,  which  it  could  make  in  the 
State  of  its  creation,  and,  if  authorized  by  its  charter  to  take 
mortgages  for  the  security  of  its  loans,  that  right  would  be 
recognized  in  Kentucky.  The  fact  that  the  citizens  of  another 
State  chose  to  conduct  their  business  under  a  corporate  or- 
ganization did  not  deprive  them  of  the  benefit  of  those  princi* 


*Btote«.BoetoDAc.B.Co.,26Vt.  SOS;  SilTer  Lake  Bank  «.  North,  4 

433.  Johns.  Cb.  (N.  Y.)  370 ;  ante,  f  7896. 

■  Bard  v,  Poole,  12  K.  T,  495,  505,  *  Lumlmrd  v.  Aldiich,  8  N.  H.  31; 

ptr  Denio,  J.    Ai  to  the  italiu  of  a  i.  e.  28  Am.  Dec.  381.    To  the  same 

(oieigD  ccffpcvaUon  in  the   State  of  effect  is  New  York  Drjr  Dock  «.  Hicka, 

Nnr  York  uid  the  poIi<7  declared  6  UcLean  (U.  8.),  HI- 
by  ita  courts  with  leivence  to  them,  *  Oarlow  v.  Anltman ,  28  Neb.  672 ; 

see  Herrick  v.  Van  Eantvoord,  S4  N.  Y.  (.  e.  44  N.  W.  Bep.  873. 
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plea  of  comity  vhicb  goTern  the  policy  of  the  States  towards 
each  other's  citizens.'  So,  a  foreign  corporation,  vhich  under 
the  lav  of  its  domicile  ia  authorized  to  purchase  and  hold  real 
estate  in  other  jurisdictions,  has  the  power  to  purchase,  hold, 
and  operate  mming  lands  in  Missouri,  especially  where  the 
corporation  was  organized  to  purchase  and  operate  such  par- 
ticular lands.*  So,  it  was  held  by  a  court  of  the  United  States 
that  there  was  nothing  in  the  public  policy  of  the  State  of 
Illinois  prohibiting  insurance  eompaniee  created  under  the  laws 
of  other  States  from  investing  their  assets  in  mortgagtt  upon 
real  estate  situated  in  the  State  of  Illinois.' 

g  7016.  May  Acquire  and  Hold  Beol  Estate  for  Office 
Parposes,  etc.  —  Foreign  corporations  are  allowed  the  privi- 
lege of  acquiring  and  holding  so  much  real  estate  as  may  be 
Dccessary  for  the  purposes  of  an  o^e  to  he  used  for  the  con- 
ducting of  their  business.'  So,  in  a  case  in  Illinois  where  the 
power  of  a  "  land  company,"  created  under  the  laws  of  Connec- 
ticut, to  purchase,  hold,  or  transmit  land  in  the  State  of  Illi- 
nois, was  denied,  it  was  nevertheless  said:  "We  do  not  desire 
that  what  we  have  said  shall  be  applied  to  incorporations, 
whether  domestic  or  foreign,  which  have  purchased  lands  for 
the  mere  purpose  of  erecting  offices  or  buildings  necessary  for 
the  purpose  of  carrying  out  the  legitimate  business  for  which 
they  were  organized,  and  in  purchasing  lands  in  collecting 
debts.  In  such  cases,  where  their  charters  have  authorized  it, 
we  presume  tbey  might  purchase  and  hold  real  estate  to  that, 
but  no  greater  extent."  *    Still  later  in  the  same  State,  under 

1  Lftthrop  V.  OommercUl  Bank,  8  *  Harda  v.  Gonnecticnt  Hat,  Life 

DauaCK^.),  114;  i.e. S3  Am.  Dec. 481.  Ids.  Co.,  8  BisB.  (U.  6.)  234. 

*  Hiseouri  Lead  Mining  &c.  Co.  v.  *  Thus,    in    Pennsylvania  it  haa 

Reinhard,  114  Mo.  218;  ».  e.  21  B.  W.  1)een  held  that  a  tteamboat   company. 

Rep,  4S8.    So,  a  corporation  formed  In  incorporated     nnder    the    laws     of 

California  tor mintnflpuijxMM  may  hold  another  State,  may  take  a  leaw  of  an 

land  in  Nevada.  Whitman  Ac  Mininf;  office  in  that  State.    Steamboat  Co. 

Co.  •.  Baker,  3  TSm.  386.    And  this  ia  v.  McUatcheon,  13  Pa.  Bt.  18. 
nodoubtthelawofallthenewerStatea  '  Carroll  ti.  Eaat  St  Lonia,  67  HI. 

and  Territoriea,  where  mining  opera-  668,  680;  f.  e.  16  Am.  Eep.  632. 
tions  are  eztenaively  carried  on. 
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the  operation  of  a  statute  already  considered/  intended  to 
redace  foreign  and  domeatio  corporations  to  the  same  level  in 
respect  of  the  operation  of  the  local  law,  it  was  held  that  a 
foreign  corporation  conld  acquire  and  hold  in  Illinois  such 
real  estate  as  might  be  necessary  for  the  transaction  of  its 
business  within  that  State.' 

g  7917.  Whether  Thla  Power  Exists  In'  a  Foreign  Cor- 
poration Oi^ranlzed  for  the  Purpose  of  Dealing  In  Beal 
Elstate.  —  It  will  be  recalled  that  the  decision  of  the  Supreias 
Court  of  Illinois,  which  we  have  alluded  to  as  haviug  sur- 
prised the  legal  profession,*  did  not  surprise  them  so  much 
because  of  what  it  held,  as  because  of  the  reasoning  of  the 
learned  and  experienced  judge  who  delivered  the  opinion.* 
What  the  court  held  was  that  a  "  land  company,"  that  is  to  say, 
a  company  organized  for  the  mere  purpose  of  buying,  selling, 
and  otherwise  dealing  in  land  for  profit,  organized  under  the 
laws  of  Connecticut,  could  not  carry  on  its  operations  within 
the  State  of  Illinois.  But  the  court  went  too  far,  under  any 
tenable  theory,  in  so  far  as  it  held  that  where  such  a  corpora- 
tion had  been  permitted  to  carry  on  such  operations  by  the 
political  department  of  the  State  government,  it  could  not 
transmit  a  good  title  to  an  innocent  purchaser  for  value. 
Contrary  to  this  view,  it  was  held  in  a  Federal  case  by  Mr. 
Circuit  Judge  Lowell,  but  in  an  opinion  which  does  not  dis- 
close that  the  question  was  carefully  considered,  that  a  cor- 
poration organized  under  the  laws  of  Connecticut,  for  the 
purpose  of  dealing  in  land  as  its  chief  business,  but  which 
never  did  any  business  in  Connecticut,  had  authority  to  hold 
and  deal  in  lands  in  the  State  of  New  Hampshire.'  While  a 
general  disposition  will  discover  itself  on  the  part  of  the  leg- 

'  Jnfe,47914;  Eev.  Stat.  lU.  1374,  deliTeredby  Mr.  Justice  Walker,  wlio, 

di.  32,  4  28.  even  at  that  time,  had  enjoyed  a  long 

*  ^mea  V.  Snddard,  117  III.  2£7;  servica  u  a  jndge  of  the  Sapreme 
(.  e.  7  N.  E.  Bep.  477.  Ooort  of  Illinois,  and  wboee  opinions 

'  Anti,  i  7914.  are  deaerviug  of  a  high  measure  of 

*  Beferring  to  Oarroll  v.  East  St.     leepect. 

Lonis,  fl7  m.  668;  «.  «.  16  Am.  Rep.  *  Kew  Hampsbiie  Land  Co.  «.  Til- 

682.    The  opinion  of  the  court  wm      ton,  19  Fed.  Bep.  7S. 


^an/GoC^lc 
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ialatares  of  the  American  States  to  allow  foreign  ooTporatioDa 
coming  within  their  limits  for  the  purpose  of  dereloping  their 
resourcea,  to  hold  aa  much  land  aa  may  be  necessary  for  their 
parposea,  yet  a  disposition  will  also  be  discovered  to  exclude 
from  their  limits  the  operation  of  foreign  oorporationa  organ- 
ized for  the  mere  purpose  of  speculating  in  land.^ 

g  7918.  Doctrine  that  Snoh  Power  la  Presumed  to  KdBt 
sntU  the  State  Interferes. — The  doctrine,  then,  is  that  the 
right  of  a  corporation  to  pnrchase  and  hold  lands  in  another 
State  depends  upon  the  assent  or  permission  of  such  other 
State,  express  or  implied.'  But  such  is  the  general  law  of 
comity  which  prevails  among  the  States  composing  the  Amer- 
ican Union,  that  the  presumption  will  be  judicially  indulged 
in,  that  a  corporation  created  by  one  State,  if  not  forbidden 
by  its  charter  or  governing  statute,  may  exercise  the  powers 
thereby  granted  within  the  other  States  of  the  Union,  includ- 
ing the  power  of  acquiring  land,  un^»  prohibited  therefrom, 
either  in  their  legislative  enactments,  or  by  their  public  policy, 
which  public  policy  is  to  be  discovered  in  the  general  course 
of  their  legislation  or  the  settled  adjudications  of  their  highest 
courts.*  Where  a  corporation,  organized  in  one  State  of  the 
Union,  assumes  to  exercise  its  power  within  the  limits  of 
another  State,  the  assent  of  such  other  State  will  be  presumed, 
in  the  absence  of  expressions  to  the  contrary  in  its  statutes  or 
settled  adjudications,  so  long  aa  the  State  itself  refuses  to 
interfere  by  a  direct  proceeding  in  the  nature  of  quo  war- 
ranto brought  by  its  Attorney-General,  or  otherwise,  to  escheat 
the  land  so  acquired  by  the  corporation,  or  otherwise  to  oust 

*  Tbvt,  the  Btstate  ol  tb«  State  of  amending  Coda  Wuh.,  {  8479.    Tbim 

Wuhington  wu  ftmended  by  the  leg-  doee  not  apply  to  &  tot«ign  corpontioa 

islature  of  that  State  in  1889  so  aa  to  organized  b^ort  the  pamage  of  the  act. 

add  the  proTiaion  that  "no  foreign  R«alt<r  Go.  v.  Appolonio,&Waah.437i 

corporation  hereafter  oiganized    for  i.  c.  S2  Fac.  Rep.  319. 

the  pnrpoee  of  dealing  in  real  estate,  *  Banyan  «.  Ooeter,  14  Pet.  (U.  8.) 

bj  buying  and  gelling  the  eame  aa  a  122. 

part  of  its  bnaineaa,  shall  be  permitted  -  —    -           —  -            — 
to  transact  aaid  biuinesB  in  this  State." 
Laws  Wash.  1889.  1890,  ch.  9,  i  1; 
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it  from  the  ezerciee  of  the  power.*  It  has  been  observed  that 
the  right  of  a  foreign  corporation  to  take  and  hold  land,  with- 
oot  explicit  license  from  the  State  vithin  whose  bonodaries 
such  land  lies,  rests  on  the  same  footing  as  the  right  of  an 
alien  ao  to  take  and  hold  Land.  If  an  alien  attempt  to  acquire 
and  hold  land,  his  estate  is  snbject  to  forfeiture  by  the  State; 
yet,  until  some  act  is  done  by  the  State  to  divest  the  title  oat 
of  the  alien  and  vest  H  in  itself,  it  remains  in  the  alien,  who 
may  convey  it  and  make  a  good  title  to  a  purchaser.  In  other 
words,  the  settled  doctrine  is  that  an  alien  may  acquire  a 
traosmissible  title  which  is  not  divested  ontil  office  found.'  It 
should  be  added  that  saoh  interventions  by  the  State  are 
almost  unknown  in  this  country.*  It  may  be  further  added 
that  the  doctrine  stated  in  this  section  applies,  not  only  in 
respect  of  the  right  of  a  foreign  corporation  to  acquire  and 
hold  lands  at  all,  but  also  in  respeot  of  its  right  to  acquire  and 
hold  lands  tn  eaxen  of  ihe  amount  United  by  its  governing 
statute  or  by  the  local  law.  In  either  case,  until  the  State 
proceeds,  as  already  stated,  it  can  transmit  a  good  titie  to  an 
innocent  purchaser.* 


1  BnoTsn  *,  OoBter,  14  F«U  (U.  S.) 
123;  Bunea  w.  Bnddud,  117  m.  237, 
242;  Carlo-ir  v.  Anltmui,  28  Neb.  672; 
(.  c.  44  N.  W.  Rep.  878;  Hickory 
Fana  Oil  Co.  *.  BaflAlo  Ac  B.  Co., 
S2Fed.Bap.  Bl;  •.  a.  2  Bail.  &  Oorp. 
L,  J.  470;  American  Mortgage  Go.  v. 
Tenmne,  87  Qa.  28 ;  I.  e.  18  S.  E.  Rep. 
16B;  1SL.B.  A.SS9;  SSAm.  ABn^. 
Ovp.  Ou.  87.  Tliia  ia  the  vell- 
^  known  doctrine  which  ia  applied  in 
caaea  where  the  povjer  of  domeitie 
eorporaHont  to  purchat,  Ttold,  and 
inmfMA  iMd  faaa  been  dtallenged: 
Leasnre  >.  Elllegaa,  7  Berg.  A  B. 
<Pa.)  SIS;  Hoyward  «,  Davidaon,  41 
Ind.  212;  Baker  «.  Neff,  7S  Ind.  OS; 
Hongh  «.  Cook  Oonnty  I^nd  Co.,  73 
BUSS;  «.(i.24Am.  Bep.  280;  Atez- 
■nder  «.  ToUeaton  Clnb,  110  HI.  6&; 


Nadonnl  Bftnk  •.  Hatthewa.  98  U.  S. 
«21. 

■  See  F^rfax  «.  Hunter,  7  Oranch 
(U.  B.),  603,  621,  where  thia  doctrine 
la  ta\lj  Bxponnded ;  and  compare  Lea- 
anre  «.  Eillegas,  7  8wg.  A  B.  (Pa.) 
SIS,  where  the  conrt  pointa  oat  the 
analc^y  between  this  doctrine,  ao  far 
aa  it  relates  to  alien  indiTidoala,  and 
the  aame  doctrine  eo  fiu-  aa  It  relstm 
to  alien  or  foreign  corporations. 

'  The  only  one  which  the  writer 
now  recallB  haa  been  atated  in  a  pre- 
oedlng  note,  and  waa  finally  nnauc- 
oessfnl;  Ante,  4  7913,  note. 

*  American  Uorfcgsge  Oo.  «.  Ten- 
nille,  87Gb.  28;  i.  e.  ISS.  E.  Bep.168; 
12L.  R.  A.62»;lSAm.  ftEDg.Oorp. 
Gu.  37. 
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g  7010.  Power  to  Take  and  Hold  Iiandfl  hy  Devise. — Tho 

power  of  a  foreign  corporation  to  take  and  hold  land  by  devise, 
and  generally  the  validity  of  a  devise  of  land  to  a  foreign  cor- 
poration, is  governed  by  the  foregoing  principles.  According 
to' the  prevailing  American  doctrine,  in  the  absence  of  local 
legislation  to  the  contrary,  of  which  legislation  there  are  few 
traces,  a  testator  may  devise  lands  sitoated  in  one  State  to  a 
corporation  existing  in  another  State.'  But,  on  the  contrary, 
such  a  devise  will  not  be  good  if  the  foreign  corporation  has 
no  power,  nnder  its  own  charter  or  governing  statute,  to  take 
Bnch  a  devise  within  the  State  of  its  creation.*  If,  by  reason 
of  a  want  of  power  in  its  charter,  or  governing  statute,  or  by 
reason  of  a  prohibition  in  the  local  law,  the  foreign  corpora- 
tion has  no  power  to  take  a  devise  of  lands,  a  coart  of  equity 
cannot  so  apply  the  doctrine  of  equitable  conversion,  as  to  con- 
vert the  land  so  devised  to  it  into  money,  and  turn  over  to 
the  foreign  corporation  such  money;  but  the  land  will  descend 
to  the  }uir»  of  the  testator,  according  to  the  law  of  the  State  in 
which  it  is  situated.'  Where  the  terms  of  the  charter  of  a 
corporation,  created  by  the  legislation  of  another  State,  are 
sufficiently  broad  to  confer  upon  it  a  capacity  to  take  and  hold 
real  estate  by  devise,  although  not  expressly  authorized  so  to 
take,  a  provision  of  the  staUtte  of  wiUt  of  that  State,  that  "  no 
devise  of  real  estate  to  a  corporation  shall  be  valid,  unless  such 
corporation  be  expressly  authorized  by  its  charter,  or  by  stat- 
ute, to  take  by  devise,"  is  operative  only  to  the  extent  of  dis- 
abling the  corporation  from  taking  by  devise  lands  situated  «n 
the  State  of  its  creation,  and  does  not  affect  its  power  to  take  by 
devise  real  estate  in  other  States.*    The  meaning  is  that,  while 

*  Univerritr  v.  Tucker,  31  W.  Vs.  Sodet;,  72  SI.  60;  t.  o.  22  Am.  Bep. 
621 ;  I.  c.  8  S.  E.  Rep.  410 ;  ISiompaon  133 ;  Fruer  •.  General  Aoembly,  68 
V.  Swoope,  24  Pa.  8t  474;  White*.  Hun  (N.  T.),  80;  f.  e.  33  N.  Y.  St. 
EowHrd,  38  Ooon.  S42.  Bep.  347;  11  N.  Y.8iipp.8S4;  i.  c  Mt 

■  Starkweather  v.  American  Bible  appeal,  124  N.  T.  479. 

Bocietf,  72  111.  50;  t.  e.  22  Am.  Rep.  *  American  Bible  Bodetr  v.  Mar- 

JSS;    Bo7ce    o.  Bt.  Lonls,  2»  Barb,  shall,  16  Ohio  St.  637.    SnbetantiaUr 

(K.  Y.)66a  to  the  same  eSeot  is  White*.  Howard, 

*  Starkweather  *.  American  Bible  88  Oonn.  843,  860. 
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a  coTporation  cannot  exercise  a  power  in  another  State  pro- 
hibited by  its  own  eharta",  yet  if  its  charter  contains  no  pro- 
hibition, but  there  is  a  prohibition  in  the  ttatvie  of  wtU<  of 
the  State  of  its  creation,  that  prohibition  is  not  operative  oat- 
side  of  that  State,  bat  has  merely  a  local  operation;  so  that,  if 
there  is  no  prohibition  in  the  foreign  State,  the  power  may  be 
there  exercised.  "There  being  no  prohibition  in  the  charter," 
said  the  Supreme  Coart  of  Gonnecticat,  in  considering  this 
question  with  reference  to  a  New  York  corporation,  "  and  the 
power  to  hold  and  convey  real  estate  being  expressly  given, 
we  must  look  to  our  own  statute  and  laws,  and  not  to  those  of 
New  York,  to  determine  whether  or  not  this  corporation  can 
take  by  devise  in  Connecticut."'  And  the  court  held  that  it 
could  take  by  devise  in  Connecticut,  although  it  had  been 
established  by  judicial  decision  that  it  could  not  take  by 
devise  in  New  York,  because  of  the  prohibition  in  the  statute 
of  wills  of  that  State  against  corporations  taking  by  devise. 
So,  the  Supreme  Court  of  Ohio  held  that,  although  a  corpora- 
tion, here  the  American  Bible  Society,  existing  under  the  laws 
of  New  York,  could  not  take  by  devise  in  that  State  by  reason 
of  the  prohibition  in  the  statute  of  wills  of  that  State,  yet  this 
did  not  prevent  it  from  taking  by  devise  in  Ohio,  since  the 
statute  of  wills  of  New  York  was  not  operative  in  Ohio,  and 
since  the  corporation  bad  a  charter  capacity  to  take  and  hold 
land  other  than  by  devise.* 

g  7OS0.  Power  Limited  by  Charter  of  Corporatioo. — All 

the  preceding  cases  either  state  in  terms  or  proceed  upon 
the  assumption  that  a  corporation  has  no  power  to  acquire, 
hold,  or  convey  lauds  situated  in  another  State,  unless  the 
power  is,  either  in  express  terms  or  by  necessary  implication, 
conferred  on  it  by  its  own  charter  or  governing  statute.  In 
all  these  cases  two  sources  of  power  are  to  be  considered:  1. 

'  White  w.  Howaid,  3S  Oonn.  S42,      eral  qneation  of  the  power  of  corpora* 
sn.  tioDB  to  take  hj  deriae,  see  HcCsrtee 

*  Americaa  Bilil«  Society  *.  Mar-     o.  Orpbsii  Aaylam,  9  Cow.  (N.  Y.) 
•ball,  1&  Ohio  St  6S7.  Upoothegen-     4S7;  t.  e.  IS  Am.  Dec.SlS. 
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The  charter  or  governing  Btatnte  of  the  foreign  corporation. 
2.  The  reatrictiona  imposed  hy  the  local  law.  If  the  first 
scarce  of  power  fails,  the  other  need  not  be  coneidered,  but 
there  is  an  end  of  the  question.* 

g  7921.  Snch  Charter  Conatmed  Aecordli^  tm  the  I<ex 
Bel  Sltn. — It  is  a  principle  of  universal  application,  to  which 
no  exceptions  are  admitted,  that  the  validity  of  every  diaposi. 
tion  of  lands,  whether  the  dispoaition  be  absolute  or  qualified, 
whether  it  passes  an  estate  or  merely  imposes  a  charge,  de- 
pends  ezolafiively  npon  the  municipal  law  of  the  country  or 
State  in  which  the  lands  are  situate.'  It  ii  a  part  of  t^is 
principle  that  every  Inatniment  conveying  land,  whether  in 
respect  of  the  power  of  the  grantor  to  make  the  conveyance, 
or  in  respect  of  the  tnantMr  in  which  the  power  is  executed,  is 
governed  by  the  law  of  the  aiiut,  and  that  all  qaestions  relat- 
log  to  the  validity  of  the  conveyance  are  determined  accord- 
ing to  that  law,  and  not  according  to  the  law  of  the  place  ol 
contract,  or  of  the  domicile  of  the  contracting  parties.*    Ap- 


■  fltarkweatheor  «.  American  BIUb 
Soci«tf,  72  lU.  BO;  «.  e.  22  Am.  Rep. 
183;  Boyce  «.  St.  Louia,  29  Barb. 
(M.  T.}  eaO;  TklmAdge*.  Mortb  Amw 
ican  Goal  Ac  Co.,  3  H«ad  (Tenn.), 
S37.  It  was  reasoned  in  thii  last  cose 
that  il  there  was  an;  prohibition  in 
the  charter  or  governing  atatnte  of  a 
foreign  corporation  against  mortgs^ 
ing  its  real  and  peraonal  estate,  there 
was  nothing  in  the  policy  of  the  laws 
of  Tennessee  to  anthoriu  the  eonrts 
<if  Tennesiee  to  relieve  it  of  that  re- 
striction. Upon  thiatheorj  one  judge 
has  T«a0oned  that  if  "  the  Uw  creat- 
ing snch  a  corportttion  doea  not,  b; 
the  tnie  eonstmctioD  of  the  words 
used  in  the  charter,  give  it  the  right 
to  ezerciae  its  powers  beyond  the 
limits  ol  the  State,  sU  contracts  made 
br  it  in  other  States  would  be  void ; 
for  a  corporation  can  make  no  con- 
traoti  and  do  no  acta  within  w  witlt- 
6800 


ont  the  State  whkh  creataa  it,  except 
Biu^  as  are  antlKnInd  by  ite  charter ; 
and  those  acts  must  be  done  by  snch 
officers  and  ^esta,  and  in  snch  man- 
ner aa  the  cfaArteranthotizee."  Bank 
of  Kentncky  «.  Schnylkill  Bank,  1  Par. 
Bel.  Cm.  (Fa.)  180,  225;  opinion  by 
King,  Free.;  citing  Bonk  of  Angnsta 
•.  Earie,  lSPeL(U.  S.)  G19,  677. 

■  Sto^r  Confl.  Laws,  i  128. 

*  Thni,  it  is  said  hy  a  voty  able 
Judge :"  It  la  of  no  consequence  where 
the  ins^nmeot  containing  the  dispo- 
uUon  is  made  or  delivered,  nor  where 
the  parties  reside ;  since  in  all  casee 
it  la  n«lher  the  bx  loci  eimtraetta  nor 
the  Itt  domteiJu,  but  sdMy  the  fax  loci 
rrt  tiUe  that  governs  the  oonatraction ; 
and  so  onivereal  is  the  nile,  that 
neither  is  the  law  of  England,  nor  in 
our  own  (although  it  seems  to  be  oth- 
erwise in  some  foreign  coantries),  has 
a  sotitaqr  reception  ever  beeo  ach 
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plying  this  principle,  it  has  been  held  that,  when  the  question 
arises  irhether  a  foreign  corporation  has  the  power  to  acquire 
real  estate  sitaated  in  Nev  York,  the  decision  of  the  highest 
conrt  of  the  State  in  which  the  foreign  corporation  exists  will 
not  bt  coneluaiw  as  to  its  power  under  its  charter,  but  it  will  be 
for  the  conrts  of  New  York  to  construe  the  charter  and  to 
determine  whether,  under  it,  sach  a  power  exists;  in  which 
case  a  holding  of  the  highest  court  of  the  State  creating  the 
corporation,  in  affirmation  of  the  power,  will  be  pvnuative 
authority  merely.* 

g  7989.  Power  to  Take  and  PoreclfMe  MortrageB.  —  The 
power  to  take  mortgages  of  real  estate  as  a  security  for  debts 
due,  and  to  foreclose  the  same,  is  generally  conceded  by  the 
American  courts  to  corporations  created  under  the  laws  of 
other  States.'    This  power  has  been  conceded  to  corporationB 


mHted.  ItUaDeceeur7oniiwqaeDoe 
titwt  vo  oonrt  ol  Uw  or  equity  can 
found  K  judgment  or  decree  upon  th« 
ooDStmction  that  it  may  give  to  a 
grant  or  conveyance  of  landi  not 
within  ita  own  jnriadlc^on,  nnleaa 
upon  poflitive  evidence  that  the  con- 
struction which  it  adopts  is  in  eotlro 
conformity  to  the  local  law  upon  which 
the  validity  and  effect  of  tfaa  inatni- 
ment  depend."  Nicholson  v.  Leavitt, 
4  Baudf.  (N.  Y.)  262, 276,  per  Doer,  S. 
■  Boyce  v.  St.  Lonie,  29  Barb,  (N. 
T.)  660.  Id  this  case  Bryan  Hnllon- 
j^y,  a  wealthy  citisen  of  Bt.  Lonia, 
Ho.,  mado  a  deriae  to  that  dty  for 
certain  charitable  purposes.  Tha 
power  of  the  dty  to  take  tlie  deviu 
was  conteated,  but  it  waa  Anally  de- 
dded  ia  favor  of  tiie  city.  Snbso- 
qnentiy,  in  an  action  by  ona  of  Uia 
bdn  of  the  decedent  in  the  State  of 
New  Tork,  tor  a  partition  of  certain  of 
bia  real  estate  there  aitnated,  it  waa 
held  by  Batha4and,  J.,  that,  notwith- 
standing the  decision  of  the  BQssonil 
conrt,  no  power  was  poneesed  by  the 


dty  of  St.  Lonis,  ondei  Its  charter,  to 
take  as  devisee  lands  titvatad  m  tkt 
SltUt  of  Nev  York;  and  this  for  two 
reasons:  I.  Because,  by  the  charter 
of  the  city  of  St.  Loais,  it  was  not 
anthoriied  to  take  or  hold  such  real 
estate  either  upon  the  trust,  or  for 
the  use  and  purposes  mentioned  in 
the  will,  or  for  any  other  use  or  pnr- 
poae.  2.  Because,  by  the  law  of  New- 
York  in  force  when  the  teetatoi  died, 
and  when  his  wUI  took  effect,  and 
still  in  force,  no  devise  to  a  foreign 
ctM-poration  oould  be  valid  nnless  such 
cm-poration  wm  expressly  anthorised 
by  its  charter  or  governing  statute  to 
take  the  devise.  It  is  thus  perceived 
that  the  dedslon,  in  ita  nakednee*. 
rests  on  the  inability  of  the  dty  of 
Bt.  Loals,  nuder  its  charter,  to  take 
the  devise,  and  It  holds  that  it  had 
no  snch  power,  notwithstanding  tlie 
decision  of  the  Bnpreme  Court  of  Mi)" 
aouri  to  the  contrary. 

■  Christian  s.  American  &c  Co.,  69 
Ala,  198;  Farmers'  Loan  Ac.  Co.  e. 
McKinney,   It    UcLean  (U.  8.),  1; 
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created  onder  the  laws  of  other  States  with  the  power,  under 
their  charters,  to  loan  money  on  mortgages;  ^  to  foreign  corpo- 
rations, having  demands  against  domestic  citizens  upon  which 
actiotu  can  he  maintained  in  the  domestic  forum;  *  and  to  for- 
eign corporations  talcing  such  mortgages  b;  way  of  additional 
security  for  debts  lawfully  contracted  within  the  domestic  juris- 
diction, although  their  charter  may  not  have  authorized  the 
talcing  of  such  security  upon  an  original  investmeat.*  And  it 
has  been  held  that  the  mori^gor  is  estopped  from  setting  up  a 
want  of  power  in  the  foreign  corporation  to  invest  its  money 
upon  mortgages  in  the  domestic  jurisdiction;*  and,  —  what  is 
equivalent  to  the  last  holding, — that  only  the  State  can  set  up 
such  a  want  of  power.' 

g  7028.  Power  to  Mort^affe  utd  Inoninber  their  lionds. — 

The  j'lu  di^onendi  being  a  universal  incident  of  the  beneficial 
ownership  ol  property,  whenever  the  power  of  a  foreign  cor- 
poration to  acquire  land  is  conceded,  the  power  to  dispose 
of  it  must  also  follow;  and  therefore,  it  may  be  concluded 
from  what  has  preceded,*  that  foreign  corporations  have  the 
same  power  to  mortgage,  or  otherwise  incumber  their  prop* 
erty,  that  domestic  corporations  or  natural  [>eraon8  wonld 
have;'  though  the  legislature  of  the  State  in  which  the  laads 
are  situated  may,  and  sometimes  does,  restrain  the  exercise  of 
the  power,  whenever  to  allow  its  exercise  will  prejudice  the 
rights  of  its  own  citizens  as  creditors  of  the  corporation.'     But 

American  4^  Ins.  Oo.  v.  Owen,  IS  *  Garlow  o.  Anltnun,  28Neb.  67S; 

Gtb,j  (Mmb.),  491 ;  NftUonkl  Tnut  t.  e.  44  N.  W.  Bep.  ST3.    To  the  eama 

Go.  V.  Uurphy,  30  N.  J.  Eq.  408 ;  Pan-  effect  is  National  Bank  e.  SbtthewB, 

coast  tr.  TraTelen'  Int.  Co.,  79  Ind.  9S  U.  S.  621. 

172 ;  Carlo V  e.  Aoltman,  28  Neb.  «72 ;  *  Ante,  i  6466. 

t.  e.  44  N.  W.  Bep.  873.  *  Btevena  •.  Fntt,  101  Dl.  20S. 

*  Farmers'  Loan  and  Traet  Co.  9.  *  A  decision  ol  ime  of  the  State 
McKinuey,  6  UcLean  (U.  8.},  I.  ooorta  of  nin  priiu  in  Colorado  hai 

'  American  dec  Ins.  Co.  *.  Owen,  beon  quoted  to  the  propooition  that  a 

16  Graf  (Mass.),  491.  foitign  corporation  cannot  incnmbar 

*  National  Trust  Co.  c  Mnrph;,  30  ita   propertjr  sitoated   in   Colorado, 
N.  J.  £q.  408.  tinder  the  Colorado  C<M7«ration  Ijtw, 

*  PancoMt  V.  Travelers'  Ins.  Co.,  i  260,  to  the  exclniion  of  claims  as- 
79  Ind.  172,  sorted  bj  dtiieoB  of  th«  State,  even 
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in  respect  of  the  mode  in  wltich  the  coDTeyanoe  is  made,  the 
local  lav  governs;  though  the  question  whether  the  directors 
haTe  Tflceived  power  from  the  stockholders  to  authorize  the 
mortage  must  be  determined  by  reference  to  the  charter,  gov- 
erning statute,  or  by-laws  of  the  corporation.  For  instance, 
it  has  been  held  in  Massachusetts  that  a  statute  of  that  State, 
providing  that  a  corporation  shall  not  convey  or  mortgage  its 
real  estate,  or  give  a  lease  therefor  for  more  than  a  year, 
unless  authorized  by  a  vote  of  the  stockholders  at  a  meeting 
called  for  the  purpose,  does  not  apply  to  foreign  corporatioos, 
nor  invalidate  a  mortage  made  by  a  New  Hampshire  corpo- 
ration of  its  lands  situated  in  Massachusetts,  where  there  has 
been  no  such  vote  of  the  stockholders,*  So,  the  question 
whether  such  a  mortgage  was  void  by  reason  of  the  fact  that 
the  meeting  of  the  directors  at  which  it  was  authorized  had 
been  held,  not  in  New  Hampshire,  the  State  of  the  domicile 
of  the  corporation,  but  in  Massachusetts,  the  State  of  the  titua 
of  the  land,  was  determined,  with  reference  to  the  laws  of  New 
Hampshire  and  the  by-laws  of  the  corporation,  in  favor  of 
the  validity  of  the  mortgage.' 


though  they  sra  not  recorded  and  were 
nnknown  to  putiea  ftdTancmg  moiia; 
on  mortgage  of  the  corponte  property, 
who  acted  with  dne  diligence.  Hol- 
land TroBt  Oo.  V.  Taos  VaUey  Co.,  11 
Bail.  A  Corp.  L.  J.  74. 

■  Saltmarsh  v.  Spanlding,  14?  Haas. 
224;  t.  0.  17  N.  E.  Bep.  Slfl;  4  Bail. 
&  Oorp.  L.  ;.  161. 

*  Ibid.  A  fta^gn  corporation  called 
a  mortgage  company,  created  for  the 
■ote  bneinesa  of  lending  money  on 
mortgages,  might  lend  its  money  in 
niinois  on  mortgages,  notwithsta&d- 
ing  the  tact  that  the  laws  ol  Illinois 
did  not  provide  tor  the  formation  of 
mch  companies.     Nor  is  this  con- 


elnsion  changed  by  the  lai^oage  of 
the  incorporation  law  of  that  Utate 
of  1872,  that  "oorporationa  may  be 
formed,  ....  tor  any  lawful  pur- 
pose, except  banking,  insurance,  real 
estate  brokerage,  the  operation  of 
railroadi,  and  the  buainesa  of  loan- 
ing money."  This  atatate  refers  only 
to  the  tonnation  of  domestic  corpora- 
tions, and  is  held  not  to  indicats  a 
policy  on  the  part  of  the  legislatnre 
to  exdnde  fore^  cori>orations  from 
the  State  which  are  organized  for  the 
prosecntion  of  bnaineHS  for  which 
domestic  eorporations  cannot  be  per- 
mitted.   Stevens  v.  Pratt,  101  111.  200. 
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CHAPTER  CXCV. 

STATE  LA.W8  IMPOSINO  CONDITIONS  DFOS  FOBEiaN  OOBFOBA- 
TIONfl. 

Art.  I.    In  Gbneeal.    gg  7928-7944. 

II.  Epfbct  op  Violating  Thbbb  Restraints  itpon  Con- 
tracts, AND  RlQHTS  OF  ACTIOH  THEREON,  gg  7950- 
7970. 

Article  I.    In  Gehbrac 


Sbotioii 

79SS.  GonsUtatlonal  llmEtatlonB  upon 

the  Bute  legiolatares. 
7939,  Statutes  proriding  that  foroiga 

corporations  shall  enjoy  no 

greater  rights  than  domeatio 

oorporatioDB. 
TS30.  Betfiliatory  statutes. 

7931.  Distinction  between  statutes  of 

retaliation  and   atatutee   ol 
reciprocity, 

7932,  Bestrictiona    upon    exenduag 

tbo  right  of  eniinent  domain. 

7033.  Statutes  requiring  foreign  cor- 
porations to  file  charter,  cer- 
tificate of  inoorporatiou,  M> 
ticlee  of  aseociatioD,  etc 

7934.  Statates  requiring  agents  of 
eocii  oorporations  to  file  evi* 
dence  of  their  authority. 

7936,  8tatut«s  requiring  such  corpo- 
ratioas  to  keep  known  place 
of  buainees  and  leeidaut 
agent. 

7936.  What  constitntea  "doing  bnal- 
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sera"   In  violation  ol   snch 
jMotubiticHK. 

re37.  Citizens  of  the  State  procaring 
insurance  from  foreign  com- 
panies. 

7938.  Evidence  of  compliaaoe  with 

such  statutes. 

7939.  Proceedings  against  agenia  tor 

penalties  tor  doing  bosinesB 
in    violation   of    such  etat- 

7940.  BeBtrictionBuponfor^gninsar- 

ance  companies. 

7941.  Whether  such  statates  api^y  ta 

foreign  mutual  benefit  com- 
panies. 
7948.  Statutes  prohibitingthe  dealing 
in  bank  bills  of  corpoiationa 
created  in  other  States. 

7943.  State  statutes    not   applicable 

to  corporations  vending  pa- 
tented articles. 

7944.  Ousting  foreign  corporations  by 

guo  warranio. 


g  7028.  Constitntlonal  limltatfoiu  npon  the  State  I^ffls- 
latnres.  —  We  have  coneidered  this  subject  in  another  cod- 
nectton,  in  &o  far  as  it  relates  to  limitations  imposed  by  the 
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Federal  constUation;*  mnd  we  have  seen  that  there  is  no  pro- 
hibition in  the  Federal  constitatioa  which  operates  to  restrain 
the  legislature  of  a  State  from  exacting  from  foreign  corpo- 
rations, as  a  condition  precedent  to  their  being  admitted  to  do 
baaineaa  within  the  State,  license  fees  or  taxes  which  are  not 
imposed  upon  similar  domestic  corporations.* 

g  7930.  Statutes  ProTiding  that  FoTeign  Corporations  shall 
Enjoy  No  Greater  Biffhts  than  Domestlo  Corporations.  —  Con- 
stitational  ordinances  and  statutes  in  many  of  the  States  are 
to  the  effect  that  foreign  corporations  shall  not  enjoy  greater 

'  AtOe,  4  787S,  A  leq.  which  be  ehoald  do  bneinees,  a  earn 
■PembiDft  Consolidated  SQTer&nn-  equal  to  one  percentum  npon  the  - 
ing  Ac  Co. «.  PennajlTODia,  126  U.  B.  ftmoiint  ot  all  promiimu  received,  etc., 
18t.  That  a  State  may  in  Its  lawa  to  coiiatitute  a  fireman's  relief  fund. 
mab«  distinctions  between  resident  San  Francisco  v.  Liverpool  Ac  Ins. 
and  non-resident  dbzena  in  regard  to  Co.,  74  Csl.  113;  i.e.  6  Am.  SL  Rep. 
the  right  ol  action  in  its  courts  gainst  426;  16  Pac.  Bep.  380.  ^e  decision 
UtKiga  corpora^ona,  aa  for  instance,  la  a  sltange  aberraUon.  The  coart 
m  regard  to  the  right  of  action  for  an  itniored  the  only  qnestion  eKentially 
injury  reaultii^  in  death, — see  Rob-  involved,  which  was  whether  the  con- 
inson  v.  Oceanic  Steam  Nav.  Co.,  IIS  stitutional  provision  included  nnder 
N.  Y.  816.  But  the  wisdom  of  a  ma-  the  word  "  inhabitant,"  foreign  cor- 
jority  ot  the  Supreme  Court  of  Oali-  porations,  as  no  other  word  is  em- 
tomia  haa  discovered  a  prohibition  braced  in  it  which,  by  the  utmost 
upon  the  legislature  of  that  State  from  stretch  of  the  imagination,  could  be 
pnwiing  a  law  exacting  such  a  tax  or  aupposed  to  refer  to  ench  bodies.  But 
fee,  in  the  following  constitutional  a  foreign  corporation  is  manifestly  not 
piovidon ;  ' '  The  legislatare  shall  an  inhabitant  of  the  State,  but  accord- 
have  no  power  to  It^pose  tasea  npon  ing  to  all  theories  is  an  inhabitant  of 
coantieSidtlee,  towns,  or  other  public  the  State  In  which  it  was  created, 
or  mnnidpal  corporatione,  or  npcm  though  nnder  some  theories  it  is  per- 
the  inhabitants  or  property  thereof,  mitted  to  migrate  into  other  States. 
forooanty,dty,town,or  other  mnni-  Anie,  4  7890,  et  *tq.  The  judge  who 
dpal  parpoaes;  bat  may,  by  general  wrote  the  opinion  wasted  pnblic  time 
laws,  vest  in  the  corporate  authoritiea  over  an  irrelevant  question,  whether 
thereof,  the  power  to  assess  and  col-  the  imposition  was  or  was  not  a  lax. 
tsct  taxes  for  such  purposes."  Const.  It  is  past  all  doubt  that  the  framera 
Oal.,  art.  XI.,  \  12  This  provision,  in  of  the  provision  in  question  never  in- 
the  view  ot  the  court,  restrains  the  tended  to  lay  an  inhibition  npon  the 
legialatuie  from  pasalng  an  act  reqnii^  leglelature  of  the  State  from  impoaing 
ing  erery  agent  of  a  foreign  inanranoe  taxes  and  license  fees  npon  foreign 
ccnnpany  doing  business  within  the  corporations,  which  were  not  impoaed 
State,  to  pay  into  the  hands  of  the  npon  domestic  corporations, 
treaanrer  of  the  dty  or  ooonty,  within 

896  6305 


^yGoo'^lc 


6  Tbomp.  Corp.  §  79S0.]    foreiqn  cobpobations. 

privilegea  than  those  granted  to  domestic  corporatioiM  of  a 
similar  class.*  In  a  proceeding  by  quo  warranto  in  Ohio  to 
ooBt  an  insurance  company  organized  under  the  laws  of 
Michigan  from  doing  business  on  the  assessment  plan  in 
Ohio,  it  appeared  that  the  laws  of  Michigan  did  not  permit 
Ohio  companies  to  do  business  within  that  State  on  the  same 
plan,  and  judgment  of  ouster  was  accordingly  entered.* 

g  7930.  RetaUatory  Statutes. — These  retaliatory  atatutea 
have  been  enacted  in  many  of  the  States.  Roughly  stated, 
they  provide  that  whatever  restrictions  are  imposed  by  the 
laws  of  another  country  or  State  upon  corporations  of  the 
domestic  State  doing  business  in  such  other  country  or  State, 
shall  be  imposed  upon  corporations  of  such  coun^  or  State 
within  the  domestic  State.*    The  eonetitutioruUity  of  these  stat- 


■  For  instance,  the  institution  ol 
California  provides:  "Nocorporbuon 
organized  ontaide  the  lintits  of  this 
Btate  shall  be  allowed  to  transact 
bnainesa  within  tbli  Bt«te  on  mora 
favorable  conditions  than  are  pre- 
scribed hf  law  to  similar  corpora* 
tions  organized  ander  toe  laws  of  this 
Stale."  Cal.  State  Cktnat.  1879,  art. 
12,  §  16.  A  similar  proviBJon  ia  found 
in  the  constitution  of  Idaho  (Oonat. 
Idaho,  1I-89,  art.  XI.,  {  10),  of  Mon- 
tana (Const.  HonUna.  1SB9,  art. 
XV.,  i  II),  and  no  doubt  in  nutnf 
other  Statea.  Oonst.  Ark.  1S74,  art. 
XIL,4  11;  B«T.  Stat.  Ohio,  f  SOSOe. 

*  Btate  «.  Western  du.  Life  Ins. 
Co.,  47  Ohio  St.  167;  ■■  e.  24  N.  E. 
Rep.  392;  8  L.  B.  ii.  129.  8o,  It 
has  been  held  under  the  Ohio  stat- 
ute <  Rev.  Stat.  Ohio,  i  SS30«),  as 
amended  bj  a  later  act  (Ohio  Act 
April  18,  1833;  80  Ohio  Laws,  180), 
that  the  insurance  oommissioner  of 
Ohio  cannot  be  ccanpelled  by  mat^ 
damtu  to  issue  his  certiftcat«  of  ao- 
thority  to  do  business  la  that  State 
to  a  corporation  organised  under  the 
6S06 


laws  of  New  York  to  insure  lives  on 
the  assessment  plan,  where  it  ap- 
pears that,  bj  the  laws  of  New  York, 
Ohio  companies,  organised  to  do  the 
busineos  contemplated  in  section  8630 
of  the  Bevieed  Statutes  of  that  SUte, 
are  not  entitled  as  of  right  to  a  cer- 
tificate of  anthority  to  do  business 
therein.  Ohio  «.  Uoore,  S9  Ohio  St. 
486. 

*  The  following,  from  the  statute 
books  of  Ohio,  may  also  be  dted  as  an 
example:  " When.bytbelawsotany 
other  State  or  nation,  any  taxes,  fines, 
penalties,  license  fees,  depoeiUi  of 
money,  or  of  securities,  or  other  obli- 
gations or  prohibitions,  are  imposed 
on  insurance  companies  of  this  State, 
doii^  boBinesB  in  such  State  or  nation, 
or  upon  their  agents  therein,  so  long 
as  such  laws  continue  in  force,  the 
same  obligations  and  prohibitions,  of 
whatever  kind,  shall  be  imposed  upon 
all  inaoraace  companies  <A  such  oUier 
State  or  nation  doing  business  wittiia 
this  State,  and  upon  ibwr  agents 
here."    Bev.  Sb  Ohio,  4  282. 
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utes  has  been  upheld  against  the  objection  that  they  inT&li< 
date  the  paseing  of  laws  which  take  effect  upon  the  eontingeney 
of  certain  legislation  in  other  States;*  since  it  is  competent 
for  the  legislature  of  a  State,  in  its  proridence,  to  enact  statutes 
which  become  operatire  only  upon  the  happening  of  the  coD' 
tingeacies  named  therein.  And  although  the  statute  may  long 
remain  dormant,  yet  it  springs  into  life  and  becomes  com- 
pletely operative  aa  an  expression  of  the  legislative  wUl  as 
soon  as  the  contingency  arises.*  Such  statates  are  also  up- 
held against  the  objection  that  they  violate  constitutional 
provisions  against  unequal  taxation.'  "The  legislature  may 
classify,"  said  Brewer,  J.,  "for  the  purposes  of  taxation  or 


>  Home  Infl.  Co.  v.  Swigert,  104  ni. 
fl5S;  PhfDnU  Ina.  Co.  •.  Welch,  29 
Kan.  672;  People  «.  Fite  ABaocintion, 
92  N.  T.  811;  i.  e.  44  Am.  Rep.  3S0. 

*  Home  Ins.  Oo.  v.  Swigert,  IM  IlL 
653;  Phtxnix  Ins.  Co.  «.  Welch,  29 
Ean.  672,  Nor  ia  it  ■  valid  objection 
to  mch  «  Btatnte  that  it  maj  ba-re 
lain  donnAiit  for  many  fears  nntil 
life  has  been  infused  into  it  by  the 
legialatore  of  another  State  in  enact- 
ing a  atatnte  which  creates  the  con- 
tingency upon  wbfch  it  ia  to  take 
eCect;  nor  doea  this  involTe  the  ab- 
dication by  the  le^iature  of  the  State 
enacting  each  a  atatute,  of  ita  leps- 
lative  lonctionB,  and  a  nurender  of 
them  to  the  legialatare  of  a  foreign 
Btate.  Home  Ina.  Oo.  v.  Swigert,  104 
ni.  653, 664 ;  denying  Clark  *.  Fort  of 
Uobile,  10  Ina.  L.  J.  357. 

*  State  t>.  Insurance  Co.,  116  Ind. 
257;  Btackmer  «.  Royal  Ins.  Co.,  115 
Ind.  291;  «.  e.  17  N.  £.  Rep.  580; 
BUckmer  v.  Home  Ina.  Co.,  116  Ind. 
596;  f.  e.  17  N.  E.  Rep.  BSS;  People 
«.  Fm  Aaaociation ,  92  N.  T.  311 ;  i.  o. 
44  Am.  Bep.  380.  See  alao  Goldamlth 
*.HomeInfl.  Co.,  e2Ga.379.  A  Btat- 
nte ia  valid  which  providea  for  a  gen- 
eral rate  of  taxation  to  be  paid  by 

companiea,    bnt     which 
I  an  exception    in    the   case 


where  any  foreign  State  iapoeea 
upon  inanrance  companies  of  the 
domeatic  Stata,  doing  business  there- 
in, a  higher  rate  ot  taxation  than  Is 
imposed  by  Bnch  general  atatnte,  — 
in  which  case  the  domestic  State 
will,  by  way  ot  retaliation,  impose 
the  higher  rate  of  taxation.  When 
the  contingency  happens,  the  higher 
rate  of  taxation  ia  to  be  imposed  by 
the  proper  taxing  ofGcer  of  the  State, 
and  taxrs  collected  from  the  fomign 
corporation  npon  the  basia  of  aucb 
higher  rat«  cannot  be  recovered  bock 
in  an  action  against  the  taxing  officer. 
Home  Ins.  Co.  v.  Swigert,  104  111.  663. 
Nor  is  a  atatnte  which  lays  a  uniform 
rate  ot  taxation  npon  foreign  insnr- 
once  companies,  except  those  organ- 
ized in  a  State  which  imposes  a  higher 
rate  of  taxation  upon  similar  ctn-po- 
rationa  <aganicad  in  the  domeatic 
State,  and  which  proridea  that,  in 
respect  of  the  corporationa  of  ancb 
foreign  State,  the  some  rote  of  taxa- 
tion aholl  be  imposed  which  snch 
State  innposes  npon  the  corporations 
of  the  domestic  State,  nnconstitu- 
tional  on  the  ground  that  it  imposes 
different  rates  of  taxation  apon  differ- 
ent corporstiDne  of  the  same  class, 
and  thereby  violates  the  constitn- 
tional  mandate  that  tftxea  shall  tie 
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lieenBe,  and  wheo  the  clasaification  is  in  its  nature  not  arbl< 
trary,  but  jast  and  fair,  there  can  be  no  conatitational  objee- 

tion  to  it Here,  foreign  insurance  corporations  are 

claaeified  by  the  States  from  which  they  come;  and  when  we 
consider  the  purposes  of  such  classification,  it  cannot  be  held 
that  there  is  anything  arbitrary  or  unjust  therein.  But,  doabt- 
lesa,  this  charge  is  not  to  be  considered  as  within  the  consti^ 
tntional  restrictions  as  to  taxation,  but  rather  in  the  nature  of 
a  license  or  condition  of  entering  this  State  and  transacting 
business  within  its  limits." ' 

S  7931.  DUtlnetlon  between  Statntes  of  BetaUatUm  and 
Statates  of  Bectproclty. —  In  the  construction  of  these  stat- 
utes a  distinction  has  been  taken  between  them  and  statutes 
of  reciprocity,  in  that  while  the  statutes  of  reciprocity  are  to 
be  libffrally  eonetmed,  these  statutes  of  retaliation  are  to  be 
ttrictly  eonttmed;  and  it  has  been  said  that  a  statute  of  the 
latter  kind  is  "  not  applied  to  a  case  that  does  not  fairly  fall 
within  its  letter."*  Upon  this  principle  of 'strict  construction, 
it  baa  been  held  that  a  judgment  of  ouster,  in  a  proceeding 
by  quo  warranto  against  a  foreign  corporation  which  baa  com- 
plied with  the  laws  of  Minnesota,  will  not  be  granted,  as  a 

Qnifonn.    It  is  not,  lot  inatanoe,  In  ooartaaTing:  "BedprodlyezpKaMa 

riolatioii  of  a  oonatitatioiuU  proviaioD  the  act  of  an  int«rchaDge  of  tavora 

which  empowen  tha  legiiUtiwa  to  between  persona  or  national  retali- 

laf  oartain  taxea  "  in  each  manner  atuu,  that  of  returning  evil  for  evil, 

aa  it  ahall,  from  time  to  time,  direct  or  dlatavora  for  disfavorfl.  jLccontelj 

fay  general  law,  nniform  aa  to  tbe  deal  Bpeaking,  we  ntciprocote  favora  and 

upon  which  it  operate*."    OonBt.IU.,  rataliate  diafa'wra.    This,  thea,  ia  a 

art.  IX.  4  1 ;  Home  Ins.  Oo.  •.  Swi-  retaliatory   etatnte.      It   treata   the 

gert,  IM  111.  ftSS,  flSS.  oompanies  of  other  States  as  Ohio 

1  Fhcenix   Ina.  Oo.  «.  Welch,  29  companies  are  treated  in  thoee  States ; 

Ean.  S72,  67S.    See  alio  State  v.  In-  bat  the  moment  it  is  made  to  appear 

eoranoe  Co.,  llfi  Ind.  257,  307,  where  ttiat  Ohio  companies  are  not  treated 

this  language  is  quoted  with  fnll  ap-  with  theaame  favor  in  another  State 

provaJL  that  companiea  of    that  State  are 

*  State  «.  Insurance  Co.,  49  Ohio  tz«ated  in  Ohio,  a  case  is  made  for 

St.  440,  444 ;  f.  e.  34  Am.  St.  Bep.  673.  Uie  application  of  its  provisions,  and 

In  respect  of  the  difference  between  letaliatioo  fallows  as  a  resolL"  Stat* 

a  raciprocal  and  a  retaliatory  statnte,  «,    Insurance  Ok,  49  Ohio  fit.  440, 

the  eUtnte  above  quoted  was  held  to  444; «.  e.  34  Am.  BL  Bap.  673. 
be  s  statute  of  the  latter  kind,  the 
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meaauTB  of  retaliation,  upon  the  gronnd  that  tbe  laws  of  the 
State  where  it  was  created  would  ezclode  corporations  of  Min- 
nesota from  doing  business  there,  unless  it  is  clearly  appar- 
ent that  such  is  tbe  effect  of  tbe  foreign  law.'  Upon  tbe  same 
principle,  it  has  been  held  that  to  make  a  case  for  the  appli- 
cation of  the  reciprocity  statnte  above  quoted,  it  moat  be 
made  to  appear  that  a  company  baa  been  formed  in  the  State 
of  Ohio  to  do  substantially  the  same  kind  and  line  of  inear- 
ance  of  the  foreign  corporation  which  it  is  sought  to  oust 
of  tbe  exercise  of  its  franchises  within  tbe  domestic  State, 
and  that  snch  Ohio  corporation  would,  by  tbe  l&wa  of  the  for- 
eign State,  be  precladed  from  transacting  the  same  basiaess 
therein,  or  be  subjected  to  hardens  not  imposed  by  the  laws  of 
Ohio  on  such  foreign  company.*  So,  it  is  held  in  other  courts 
that  the  contingency  which  renders  these  retaliatory  statutes 
operative,  arises  when  tbe  laws  of  another  State  impose  the 
additional  burdens  and  conditions  upon  corporations  of  the 
Stat*  enacting  the  statute,  and  is  not  delayed  until  some  cor- 
poration of  tbe  domestic  State  is  actually  subjected  to  such 
burdens  and  conditions.* 


■  SUte  •.  Fidelit]'  Ac  Im.  Co.,  89 
Hiim.  638;  i.  c.  41  N.  W.  Rep.  106; 
26  Am.  A  £ng.  Oorp.  Gaa.  11. 

■  8tmte  ■,  loanrance  Company,  49 
Ohio  St.  440 ;  1.  c.  S4  Am.  S  t.  Rep.  573 ; 
31  N.  E.  Bep.  065;  SI  Ins.  L.  J.  673; 
SO  Wash.  Law  Rep.  486. 

*  Phtenix  Ins.  Oo.  «.  Welch,  20 
K«n.  872.  Where  the  retaliatory 
■tatata  provided  that,  "  vhen,  by 
the  Iftwfl  of  any  other  State,  any 
taxes,  fines,  penalties,  licensee,  fees, 
deposits  of  moneys  or  of  aecnritics, 
or  other  obligations  or  pTohibitioiie, 
sra  imposed  or  would  be  imposed, 
on  iosTirance  companies  of  this 
St«te,  doing,  or  tfa«t  inig:ht  seek  to 
do,  btiairese  in  snch  other  State, 
or  apon  their  agents  therein,  eo  long 
»a  snch  laws  continue  in  force,  the 
same  obligations  and  prohibitions,  of 
whatever  kind,  shall  be  imposed  apon 


all  insorance  companies  of  snch  other 
State  doing  bosiness  within  this  State, 
or  npon  their  agents  here  "  cCode 
Iowa,  {  1164),— it  was  held  that  an 
insurance  company  organised  in  the 
State  of  New  Tork,  with  power  to 
make  several  different  Unds  o(  insur- 
ance, cannot  do  business  in  Iowa, 
and  would  bo  onsted  of  its  privilege 
of  BO  doing  by  fuo  warranto,  where  it 
appeared  that  an  lowacompanywonid 
not  be  permitted,  in  Mew  York,  to 
make  more  than  one  line  of  insur- 
ance; and  this  althov^h  do  Iowa 
company  may  haw  att«mpted  to 
make  more  than  one  line  of  iusor- 
once  in  the  State  of  New  Tork.  "  It 
ia  not  important  nor  necessary,"  said 
the  court,  "  to  tbe  existence  of  the 
law  here,  that  on  law»  company 
shonld  go  to  New  York  lo  test  the 
sincerity  of  the  people  in  the  enforce 
6309 
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g  70^.  Restrictions  upon  Ezerolslnr  tbe  lUglit  of  Kml* 
nent  Domain.  —  The  power  of  a  private  corporation  to  acquire 
private  property  for  the  public  purposes  for  vbich  it  may 
have  been  chartered,  is  a  power  which  comes  to  it  alone 
through  the  delegation  of  tiie  State  of  its  sovereign  right 
of  eminent  domain.*  The  power  cannot,  therefore,  be  exer- 
cised by  a  foreign  corporation  on  a  mere  principle  of  comity^ 
because  it  will  never  be  preaumed,  in  the  absence  of  affirma- 
tive legislation,  that  the  State  delegates  any  part  of  its  sov- 
ereignty to  a  foreign  corporation.  It  may  be  stated  with 
confidence  in  every  case  that  this  power  cannot  be  exercised 
by  a  corporation  created  under  the  laws  of  one  State  or  coun- 
try, within  the  limits  of  another  State  or  country,  without  the 
consent  of  the  legislature  of  that  other  State  or  conntry, 
affirmatively  expressed.  Nor  will  the  power  to  take  land  by 
the  right  of  eminent  domain  which  has  been  granted  by  the 
legislature  of  a  State  to  a  domestic  corporation,  pass  to  a  for- 
eign corporation,  which  succeeds  by  deed  to  the  rights  and 
powers  of  the  domestic  corporation,  without  the  assent  of  the 
legislature  of  the  domestic  State.'  But  it  is  not  necessary  that 
such  assent  should  be  expressed  in  a  single  statute.  It  may 
be  gathered  by  implication  from  a  series  of  acts  of  the  domes- 
tic legislature.* 

ment  of  her  lave;  nur  u  sncb  a  step  b'uiBactiiig  baeineBB  in  Hew  York, 

seceBSary  to  th«  eniorcemest  of  the  npplieB  only  to  oblif^tioiia,  uid  not 

law  in  this  8tat«.    A  spirit  of  comitj  to  prohibitions  or  limitationi  apon 

betwMn  the  States  should  induce  a  the   powers    of    such    corporaUona, 

belief  that  their  laws  are  made  in  ench  bb  a  denial  of  the  right  to  insure 

good  faith,  and  for  otiservance.    The  persons  over  lixt;  years  old,  — sea 

■Ung  of  the  adder  may  be  necessary  Oriesa  •.  Hasaachnsetts  Ben.  Asso., 

in    some   cases,  to  avoid  encroach-  IS  N.  Y.  Supp.  71. 
ments,  but  Buch  neceBsity  ia  not  the  *  Ante,  {  66S7,  et  teq. 

result  of  a  law  or  rule  of  action,"  *  Abbott  «.  New  York  Ac  B.  Co., 

»Ute  «.  Fidelity  &c.  Ins.  Co.,  77  Iowa  145  Uaas.  4S0. 

048,663.    That  the  New  York  Btatu-  ^  Ibid.   The  constltiition  of  Arkan- 

tory  provision  that  where  any  other  sas,  in  a  section  iropoeing  restrictioiis 

State  shall  impose  any  obligation  on  upon    foreign     corporations,    adds: 

New  York  corporations  doing  bnai-  "  Nor  shall  they  have  power  to  con- 

ness  in  such  other  State,  the  like  ob-  demn  or   appropriate  private  prop- 

ligatitms    are    imposed    on    similar  erty."    Ark.  Const,  of  1874,  art.  Xli., 

oorporattons    of    such    other    State  i  11,    The  constitution  ot  Nebraska, 
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S  TBS3.  BtetatM  Requiring'  Foreign  Corporattons  to  Pile 
Cliarter,  Certificate  of  Incorporation,  ArtlcleH  of  AMocta- 
Hon,  ete. —  Statutea  exist  in  many  of  the  States  requiring  any 
foreign  corporation,  seeking  to  do  business  within  the  State,  to 
jUe  a  copy  of  ita  charter,  certificate  of  ineorporation,  or  articles  of 
atioeiation,  by  whatever  name  called,  with  the  Secretary  of 
State,  before  doing  any  business  in  the  State.*     This  is  one  of 

in  like  manner,  providea  tlwt  no 
fcffeign  Gorponttion  aball  exerciae  the 
right  of  eminent  domain,  or  acqoira 
tb«  right  of  WSJ,  etc.,  in  that  State. 
Const.  Neb.,  art.  XI,  i  8.  Thii  pro- 
vision cannot  be  tvaded  bj  the  act  of 
<me  foreign  corporation,  which  has 
not  become  a  corporation  nnder  the 
lawfl  <d  Nebraaka,  availing  iteelf  of 
the  lerTiceB  of  another  corporation : 
State  «.  Scott,  22  Neb.  628;  Koenig  «. 
Chicago  Ac  B.  Co.,  27  Neb.  699;  t.  s. 
4SN.W.Kep.423.  But  a  foreign  rail- 
road company  miut,  before  it  can  pro- 
ceed, become  incorporated  nnder  the 
laws  of  tbe  SUte :  Rtate  v.  Bcott,  ««- 
pro.  ITntil  which  time  a  land-owner  is 
entitled  to  an  injanction  againat  the 
appropriation  of  hia  land ;  Koenig  v, 
GhicagoAc.  B.Co.,(iq>r<i.  Bntwhera 
a  railroad  company,  incorporated  nn- 
der the  laws  of  another  State,  and 
operatiiig  a  r»ilroad  to  a  point  on  the 
boundary  line  of  the  domeatic  State, 
contoUdaUt,  nndei  the  lawg  of  the  do- 
mestic State,  with  a  domestic  corpo- 
ration operating  a  railroad  from  that 
point,  ao  that  the  two  become  one  cor- 
pcvation,  the  consolidated  company 
becomea  a  domtitie  eorporation,  and  not 
within  the  above  conetitntional  pro- 
hibition :  State  v.  Chicago  Ac.  B,  Co., 
26  Neb.  166;  i.  e.  41  N.  W.  Rep.  126; 
State  «.  Miflsonri  Fac.  B.  Co.,  25  Neb. 
164;  1.0. 41  N.  W.Bep.  127;  State  v. 
Chicago  Ac.  B.  Co.,  25  Neb.  165;  i.  e. 
41  N.  W.  Rep.  128 ;  anl«,  «  819.  820, 
7891.  And  it  becomes  a  "  domestic 
corporation,"  within  the  meaning  of 


■tatut«a  regulating  the  condemnation 
of  land:  Be  SL  Paul  Ac.  R.  Co.,  38 
Uinn.  SS;  t.-e.  SO  N.  W.  Rep. 
432.  In  the  Nebraska  cases  first 
above  cited,  the  domestic  railroad 
company  had  leased  ita  property  to  a 
foreign  railroad  company;  and  the 
substance  of  the  decisioiis  was  that  the 
foreign  company  conld  not  thereafter 
employ  the  doroestio  company  as  the 
means  of  effecting  a  condemnation  of 
land  to  acquire  depot  facilities :  State 
t>.  Soott,  22  Neb.  628 ;  Koenig  v.  Chi- 
cago Ac  R.  Co.,27  Neb.  699;  t.  c.  43 
N.W.  Rep.  423.  But  contrary  to  this, 
it  has  been  held  in  New  York  that  the 
fact  that  a  railroad  corporation  has 
leased  iu  road  for  the  fnll  term  of  its 
corporate  existence  to  a  foreign  cor- 
poration, does  not  prevent  it  from  ac- 
quiring land  by  proceedings  in  tnoi- 
tttm:  Re  New  Ytak  Ac  R.  Co.,  36 
Hnn  <N.  T.),  220;  «.  e.  afQrmed,  99 
N.  Y.  12.  That  foreign  railroad  com- 
panies are  entitled  to  the  benefit  of 
New  York  Iaws  l&81,ch,  249,  amend- 
ing N.  Y.  Act,  April  2, 1860,  relating 
to  the  condemnation  of  land, — see 
Re  Marks,  6  N.  Y.  Snpp.  106. 

'  See.  for  instance.  Gen.  Laws  Tbt. 
1887,  Ch.  128,  p.  116;  Gen.  Laws 
Tex.  1689,  ch.  78,  p.  87;  Code  Wash., 
4  2480.  Where  the  statutory  pro- 
vision is  that  before  foreign  corpo- 
rations ghall  do  bnaiaeee  in  the  State 
or  Territory,  they  shall  "file  lor 
record  with  the  Secretary  of  the 
State  or  Territory,  and  also  with  the 
recwder  of  the  county  in  which 
6311 
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die  modes  adopted  hy  some  of  the  States  for  domeatieating 
foreign  corporations.'  Some  of  the  statutes  ander  considera- 
tion not  only  impose  penaltia  *  npon  the  foreign  corporatioii 
neglecting  to  comply  with  their  proTisions,  bat  also  declare 
that  all  their  acta  and  eontraeU  made  within  the  State  during 
the  period  of  their  defanlt  shall  be  void.*    If  the  Secretary  of 


the;  ax9  carrying  on  bueineaB,  th« 
charter  or  oert^Mt*  of  InoorporAtion, 
duly  avUtMtieaUd,  or  «  copy  <A  nid 
charter  «r  oartlScata'of  incoipora' 
tioD,"  and  the  (ore^  corporation  ia 
iwatad  in  a  8tat«,  nnder  wlraae  lawt 
tba  vridMica  oi  Its  incorporation  is  a 
cartiflcate  ivned  bj  tb«  Secretary  of 
State,— it  ia  heM  tliat,  for  the  pm> 
posea  of  an  actim  in  the  State  in 
which  it  thoi  engagea  in  bosineai,  it 
protn  itt  meoTpontion  hj  prodocing  a 
cariaflcala  of  ita  incorpomtion,  ac- 
knowledged betore  a  notary  paUic  of 
the  State  iaaning  it,  authenticated  by 
the  certificate  of  the  Secretary  of  euch 
State,  under  hii  official  eeal,  aa  bong 
a  correct  copy  of  the  daplicate  origi- 
nal on  file  in  his  office,  and  alao  by  a 
owtificate  under  eeal  ot  a  commie- 
■toner  of  tbe  Stote  or  l^rritory  witliin 
which  the  corporation  thna  eogagea 
tn  boiineM,  rerident  within  the  State 
creating  it,  to  the  effect  that  the  ct^y 
Iiae  been  found  by  him  to  be  a  correct 
oopy  titer  comparing  the  same  wiUi 
the  (viginal,  in  ttie  abaence  of  any 
itatnte  prescribing  the  mode  of  proof 
in  Buch  a  eaae.  Hammer  v.  Garfield 
Mining  Ac  Oo.,  130  U.  8.  291.  The 
code  of  the  State  ot  Waabington  pre- 
■cribes  in  careful  language  the  man- 
ner in  which  such  a  certificate 
Bhall  be  authenticated;  Oode  Waah., 
i  2480,  aa  amended  Feb.  S,  1S86. 

>  Thos,  a  Btatule  of  Iowa,  relating 
to  railroad  companiee,  proridee  that 
such  a  company,  organized  under  the 
lawe  of  another  State,  owning  and 
operating  a  line  of  road  within  the 
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state  of  Iowa,  "  ehall  hare  and  poa- 
naa  all  the  powers,  franchiaea,  rights, 
and  prhnlegee,  and  be  aubject  to  the 
same  UabiUtiea,  of  railroad  companiee 
organised  and  inoorporatad  onder  the 
lawa  id  Uiia  State,  including  the  right 
to  aoe,  and  the  liability  to  be  sued, 
the  eame  aa  railroads  organiied  nnder 
the  lawa  of  thia  State."  Iowa  Acta, 
ISth  Qen.  Aesem.,  ch.  128.  See  State 
V.  Chicago  Ac  B.  Oo.,  60  Iowa,  686; 
t.  c46  N.  W.  Hep.  7«,— where,  in  the 
abeence  of  evidence  that  a  foreign 
railroad  company  had  complied  with 
the  atatnte,  tha  court  held  thatit  was 
not  mtilM  to  jtenottal  ieniet  of  ttatiee 
of  a  proceeding  to  establish  a  road 
across  ita  track.  Even  if  domestic 
corporaticMia  ware  entitled  to  such 
notice,  tha  foreign  corporation  could 
□ot  claim  the  rights  of  a  domestic 
corporation  without  showing  oompli- 
ance  wiUi  the  statute. 

■  See,  for  inatance,  Code  Wash., 
i  21SS,  making  the  agejtU  of  foreign 
corporationa  eo  actii^  guilty  of  a  mu- 
demeanoT. 

'  It  was  held,  nnder  a  statnte  con* 
tatning  such  praviBiotui.thata  domes- 
tic dtixen  could  not  maintain  an  ac- 
tion againet  a  foreign  corporation,  on 
behalf  of  himself  and  otbeia  eimi- 
larly  situated,  to  enjoin  it  from  erect- 
ing certain  telephone  pola  in  a  dty,  on 
the  ground  of  ita  failure  to  comply 
with  the  statute,  unleae  otherwise  the 
petition  showed  a  right  to  an  injunc- 
tion. Herehfield  «.  Kocky  Mountain 
Bell  Tel.  Co.,  12  Mont.  102;  t.  e.  29 
nw>.Rep.  683.    The  decision  does  not 
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Stats,  or  other  proper  officer,  refuses  to  file  the  charter,  certifi- 
cate ef  incorporation,  or  articles  of  incorporation,  etc.,  in 
compliance  iritfa  the  stattite,  then,  according  to  the  weight  of 
jndioial  opinion,^  the  foreign  corporation  may  bare  a  manda- 
mtu,  compelling  him  to  to  do;  bat  not  where  the  corporation 
is  organized  for  parposes  not  contemplated  hj  the  statute,  and 
consequently  not  incladed  within  the  statntory  license.* 

$  7964.  Statates  Beanlrlnr  Acenta  of  Sacb  Corporatloiu 
to  File  ErldeDoe  of  tbelr  Authority.  —  So  much  difficulty  in 
proving  the  authority  of  agents  of  foreign  corporations  has 
arisen,  and  so  many  frauds  upon  domestic  citizens  have  been 
perpetrated  by  such  bodies  by  denying  the  authority  of  those 
who  have  acted  in  their  behalf,  that  some  of  the  States  have 
enacted  statutes  providing,  in  substance,  that  the  agents  of 
foreign  corporations,  before  entering  upon  their  business  as 
Buch,  shall  jiU  evidence  of  their  authority  with  the  clerks  of  the 
counties  within  which  they  propose  to  do  business.*  A  sensi- 
ble construction  placed  upon  such  a  statute  was  that  it  did  not 
apply  to  a  manager  engaged  in  appointing  other  agents  to  do 
the  business  of  the  company.* 

g  TWSff.  Statates  Requiring  tsaoh  OoTporattons  to  Keep 
Known  Place  of  Business  and  lEesldent  Agent.  — Many  of  the 
States  have  enacted  statutes,  for  the  better  protection  of  their 
citizens  against  foreign  corporations,  requiring  such  corpora- 
tionSf  doing  business  within  tiie  State,  to  keep  a  known  place 
of  business,  and  a  resident  agent  therein.*     Statutes  havs 

Reemtobeaoond.    Although  th«  mo-  '  jfnie,  4  7902. 

nidp&l  anthoritiefl  had  authorized  the  ■  lale  Royale  Land  Corporation  v. 

eetabliahment  of  the  telephone  ser-  Oamun,  76  Hich.  182;  «.  e.  tS  N.  W. 

vice,  yet  aa  the  defendant  corporation  Bep,  14, 

had  no  right  to  enter  the  State  for  the  '  See,  for  instance.  Rev.  Stat.  Inb. 
parpoee  of  doing  business,  itaoccupa-  I8SI,  3022,  3023;  also  Code  Wash., 
ticm  of  the  public  streets  waa  anlaw-  f  2481,  which  contains  very  minute 
fnl,  and  was  therefore  a  nmtance,e.ai  provisions  on  this  subject. 
conmqae&tly,  any  abvtting  land-owner  *  Morgan  p.  White,  101  Ind.  413. 
dnmaged  thereby  ou^ht  to  have  been  *  Thus,  the  cooBtitution  of  Ala- 
allowed  an  injtmetion  to  restrain  the  bama  contains  this  provision;  "No 
same.    jliOc,  i  7768.  loreign  corporation  shall  do  any  bus- 
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been  enacted  in  afiSrmatioa  of  these  constitutional  proTisions.* 
These  constitutional  proTisions,  being  prohibitory,  are  prop- 
erly held  to  be  self-enforcing.*  In ,  order  to  avoid  a  contract 
on  the  ground  of  its  being  made  in  violation  of  such  a  con- 
stitutional or  statutory  provision,  it  must  appear  that  the  con- 
tract vas  made  by  the  foreign  corporation  through  an  agent 
mtkin  Itie  State;  therefore  a  plea  which  merely  sets  up  the 
statute,  and  which  alleges  that  at  the  tijae  when  the  contract 
was  made  the  foreign  corporation  had  no  authorized  ageut  or 
known  place  of  business  within  the  State,  exhibits  no  defense 
to  the  action.*  But  where  the  contract  is  made  within  the 
State,  the  agent  of  the  foreign  insurance  company,  if  it  baa 
not  complied  with  the  constitutional  or  statutory  prohibition, 


inera  in  tbia  State,  wtthoat  faaving  at 
leait  ODe  knowa  place  of  bnsineas  and 
an  aathorUed  afj^ent  or  agents  there- 
in." Alabama  ConsL  lUTS,  ai-t.  XIV, 
4  4.  In  th«  constitution  of  Colorado 
this  language  is  elightly  varied,  thoa : 
"No  foreign  corporation  aball  do  an; 
bneinesa  in  tbia  State  without  having 
one  or  more  known  places  of  busineea, 
and  an  authorized  agent  or  agenta  in 
tbe  same  npon  whom  proceaa  may  be 
•BTved."  Col.  Const,  of  1876,  art  XV, 
§  10.  Similar  ii  ConaL  Idaho,  1889, 
art.  XI,  4  10;  Ner.  Stata.  1889,  ch.  44, 
p.  47 ;  Conat.  Mont.  1889,  art.  XT,  4 11. 
In  the  oonatitntion  of  Arkanaaa,  the 
langn^^  ig;  "  Provided  that  no  anch 
corporation  shall  do  any  buaineas  in 
this  State  except  while  it  malntaina 
therein  one  or  more  known  places  of 
bnsineaa,  and  an  authorised  agent,  or 
agenta,  in  the  same,  upon  whom  pro- 
cess may  be  aerved."  Ark.  Const. 
1872,  arL  XII,  {  11.  The  language 
of  the  Pennsj'lvania  constitution  ie; 
"  Ho  foreign  corporation  shall  do  any 
bueineas  in  thia  State  without  having 
(me  or  more  known  places  of  buBineea, 
and  an  authomed  ^ent  or  agenta  in 
the  same  upon  whom  process  may  bo 
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served."  Fenn.  Const,  of  1874,  art, 
XVI,  5  6. 

'  Bee,  for  instance,  Alabama  Act, 
F^b.  28,  1887;  Ala.  Acts  1686-87, 
4  60,  p.  102.  Aa  to  what  was  a  suffi- 
cient compliance  with  the  Alabama 
conatitntional  proviaion  above  quoted, 
prior  to  tbe  passage  of  this  statute, 
see  New  England  mortgage  &&  Co. «. 
Ingram,  91  Ala,  337;  «.  e.  8  Sooth. 
Bep.  140. 

'  American  Union  Tel.  Co.  v.  Weat- 
em  Union  Tel.  Co.,  67  Ala.  26;  *.  c, 
42  Am.  Rep.  90;  Beard  e.  Union  Ac. 
PublisMng  Co.,  71  Ala.  60;  Sherwood 
e.  Alvis,  83  AU.  116;  t.  e.  8  Am.  St. 
Bep.  695;  Budley  v.  Collier,  87  Ala. 
4S1 ;  Farrior  «.  New  England  Uort- 
gage  &c.  Co.,  86  Ala.  276 ;  Mullens  ». 
American  Ac.  Ins.  Co.,  88  Ala.  280; 
Craddock  v.  American  &c,  Ins.  Co., 
88  Ala.  281 ;  Christian  «.  American 
Freehold  &c  Co.,  89  Ala.  198;  New 
England  Mortgage  dec.  Co.  v.  Ingram, 
91  Ala.  337. 

'  Collier  v.  Davis,  94  Ala.  466;  i.  e. 
10  South.  Rep.  1086;  distinguishing 
Dudley  «.  Collier,  87  Ala.  431 ;  (.  c  13 
Am.  St.  Bep.  66. 
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cannot  maintain  an  action  against  a  borrower  with  whom  he 
has  negotiated  a  loan  ou  behalf  of  the  company,  to  recover  hit 
eommittion} 

§  79Se.  What  OonMltates  **  doinr  Bmlnewi'*  in  Violation 
of  Saoh  Prohibitions.— Many  of  the  constitutional  proviaions 
and  statutes  under  consideration  prohibit  foreign  corpora- 
tiona  from  doing  or  carrying  on  businets  within  the  State,  unless 
they  have  preriously  complied  with  the  conditions  therein 
named;  and  the  question  has  frequently  arisen  under  tbem* 
what  constitutes  a  doing  or  carrying  on  of  business,  within 
their  meaning.  The  general  conclusion  of  the  courts  is  that 
isolated  tranaactions,  commercial  or  otherwise,  taking  place 
between  a  foreign  corporation  domiciled  in  one  State  and 
citizens  of  another  State,'  are  not  a  doing  or  carrying  on  of 
business  by  the  foreign  corporation  within  the  latter  State; 
but  that  these  prohibitions  are  leveled  against  the  act  of  for- 
eign corporations  entering  the  domestic  State  by  their  agents, 
and  engaging  in  the  general  prosecution  of  their  ordinary 
business  therein.'  Therefore,  such  prohibitions  do  not  re- 
strain  foreign  corporations  from  exercising  the  general  right 
to  make  contracts  within  the  domestic  States,  nor  are  they 
allowed  to  restrict  the  ordinary  operations  of  commerce,  al- 
though conducted  by  corporations,  across  the  boundary  lines 
of  the  States  of  the  Union;  because,  to  give  them  this  effect, 
would  bring  them  into  conflict  with  the  settled  interpretation 
put  upon  the  commeret  claute  of  the  Federal  constitution.*    For 

>  Dodley  •.  GoUier,  87  Ala.  4S1;  •.0.22  Am.  Bt.  Rep. 433;  26Fae.Bep. 

a.  e.  IS  Am.  St,  B«p.  66.  826;  9  Boil.  A  Corp.  L.  J.  113. 

*  Cooper  Uan.  Co.  v.  FergoBon,  ■  Cooper  Uao.  Oo.  s.  FergnsOD,  113 

113 U.S.  727 ;  GUcbriBt*.  Helena  dec  U.  S.  727.     AnU,i5i6S.     Compare 

£.Co„47  Fed.  Bep.  698;  American  Farrior  v.  New   England    Uor^i^ 

Loan  &o.  Co,  v.  Eaat  itc.  R.  Co.,  87  Ac  Co.,  SB  Ala.  275,  278,  where  this 

Fed.  Rep.  242;  Beard  «.  Union  ftc.  case  is  diatingnished,  on  the  ground 

Pnik  Co.,  71  Ala,  60;  Galveston  Gitf  that  the  prohibition  of  the  Colorado 

B.Co.e.  Hook,  40111.  App.  647;  Ware  conetitntion  isE^ainstthe  earryinjiioii 

«.  HamlUon-Brown  Shoe  Co.,  92  Ala,  of  biuiaeu  by  foreign  corporationa; 

146;  Oolorado  Iron  Works  «.  Bierra  whereas  the  prohibition  in  the  Ala. 

Qiutde  Hia.  Co,,  16  Oolo,  499,  607;  bema  constitatitMi  it  against  "dtang 
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a  publishing  company  to  canvssB  for  uibscriben  to  a  news- 
paper;* tor  a  foreigu  corporation  io  oontraci  tox  (bo  sale  of 
goods  to  a  domestic  citizen;*  for  a  foreign  financial  company 
to  act  as  trustee  iu  a  mortgage  of  a  domestic  railway  property, 
and  to  bring  a  auit  toforedaw  the  none  without  having  taken 
possession  of  the  property,  or  attempting  to  operate  it  under 
the  powers  in  the  deed ;  *  for  a  foreign  fire  msurance  company 
to  bring  an  action  against  a  domestic  railway  company  to 
recoTer  damages  for  the  loss  of  goods  by  fire;*  for  snch  a 
company  to  make  a  single .  purchase  of  railroad  bonds  within 
the  domestic  State,  and  to  take  a  mortgage  «f  property  to 
secure  the  same;*  or  to  make  an  agreement  to  lend  money  on 
the  security  of  a  mortgage  upon  land  within  the  domeetio 
State  when  the  agreement  was  made  in  another  Slate;*  for 
the  president  of  a  foreign  corporation,  while  temporarily 
within  the  domestic  State  upon  his  private  business,  to  send 
a  telegram  offering  to  receive  a  proposition  relating  to  the 
business  of  his  company;'  for  a  foreign  insnrance  company 
to  take  security  for  debts  due  to  it  from  residents  of  the 
States;*  for  the  agent  of  such  a  company  to  perform  the  sin- 
gle act  of  examining  a  house  within  the  domestic  State  with 
a  view  to  its  insurance;*  for  a  domestic  citizen  to  take  an 
application  for  a  policy  io  a  foreign  insurance  company,  and 
to  forward  it  to  the  home  office  of  such  company;  **  for  the 

onjf  bneinea  In  this  Stats"  without  *  American  Loon  &  Tnut  Oo.  v. 

oompliance  -with,  the  apecified  oondi-  Baat  &  West  B.  Co.,  83  Fad.  Rap. 

tioni.  242. 

■  Beard  «.  Uiilon  &c.  Fnb.  Co.,  71  *  Bt.  Louie  B^way  Co,  *.  Fire 

Ala.  60.  AiBociation,   65  Ark,    163;   «.  «.  18 

'  Ware  ».  Hamilton-Brown  Shoe  B.  W.  Rep.  M. 

Co.,  ft2  Aia.  145.    Since  in  Bach  an  *  Gilchrist  ».  Helena  Ac  S.  Co., 

application  the  statute  would  be  un-  47  Fed.  Rep.  C93. 

cotMitulumai:   Cooper    Man.    Oo.  v.  *  Scnif^v.Scottiflh  Hort^^geCo., 

Fei^:uBon,  113  U.  8.  727;   Oolorado  64  Arit.  566;  t.  o.  IS  8.  W.  Rep.  663. 

Iron  Works  «.   Sierra  Grande  Klin.  *  Galveston  City  B.  Oo.  v.  Hook, 

Co.,  le  Colo.  409 ;  «.  c.  22  Am.  St.  Rep.  40  HI.  App.  S47. 

433;  9Rtul.&Coip.L.J.lIS;25Pac.  *  Charter   Oak    Lite  Ins.    Co.  ». 

Rep.  326;  Wile  Ac  Co.  ■.  Oneel  (Fa.  Sawyer,  44  Wis.  387. 

C.  P.},  10  Fa.  County  Ct.  669 ;  ante,  f  *  Jackeon  w.  State,  60  Ala.  141. 

787&  >*  Hacheny  v.  Leary,  12  Or.  40. 
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unlicensed  agent  o(  a  foreign  inauraace  company  to  adjust  a 
loss  of  property  insured  by  such  company  within  the  domea* 
tic  State;  ^  !or  an  insurance  company,  domiciled  in  one  State, 
to  issue  a  policy  upon  property  situated  in  another  State;* 
for  a  foreign  insurance  company  to  take  anbscripdons  to  its 
capital  stock  within  the  domestic  State,— all  these  acta  have 
been  held,  under  statutes  and  under  conditions  more  or  less 
similar, —  not  to  be  a  doing,  transacting,  or  carrying  on  of 
business  within  the  domestic  State  in  violation  of  such  statu- 
tory prohibitions.'  But  where  the  constitutional  provision 
was  gainst  "  doing  any  business  in  this  Stat«/'  without  com- 
plying with  the  specified  conditions,  it  was  held  that  the 
doing  of  a  single  act  of  business,  if  it  be  in  the  exercise  of 
a  corporate  function,  was  as  much  prohibited  as  the  doing 
of  «  hundred  such  acts,  and  was  just  aa  mnch  opposed 
to  tb«  policy  of  the  constitution,  which  was  to  protect  the 
domestic  citizens  against  the  fraud  and  impositiou  of  insol- 
vent and  unreliable  corporations,  and  to  place  them  in  au 
attitude  to  be  reached  by  legal  process  in  the  domestic  courts, 
in  the  event  of  any  existing  necessity  to  bring  suit  against 
them  to  vindica^  a  legal  right,  or  to  contest  the  validity  of 
any  contract  made  by  or  with  them.  The  making  of  a  single 
loan  secured  by  mortgage,  by  a  corporation  which  had  not 
complied  with,  the  conditions,  was  therefore  within  the  pro- 
hibition, in  such  a  aenss  that  an  action  to  foreclose  the  mort- 
gage could  not  be  maintained  in  the  domestic  courts.* 

§  7937.  Citixeas  of  the  State  Procoriiv   iBsorance  teot^ 
Forcdsn  Oempiuilee.  —  It  must  not  be  inferred  from  any  of  the 

*  People  r.  <^Ibert,  44  Hnn  (B.  T.),  pete  for  the  fnrniBhinK  of  Btate  aup- 
622,  plieB,  eapeciallf  when  ila  bid  ii  not 

*  Marinft  Ins.  Oo.  v.  St.  Louis  tea.  in  accordance  with  the  >pedflcationB 
fi.  Co.,  41  Fed.  Rep.  M3.  pabltBhed,  but  propoeea  ft  anbstitate, 

*  Bartlett  s.  Oboatean  Ina.  Co.,  IS  —see  Office  Bperialty  Han,  Co,  o, 
Xm.  389.  That  a  foreign  corpora-  Fenton  Metallic  Man.  Co.  (Pa,  Exec, 
tion  vbich  baa  not  complied  with  the  Dept.),  1  Pa,  Dist.  B.  S76. 
PenmylvaDia  Act  of  April  23,  1874,  •  Fanior  •.  Nov  England  Uor^ 
Jorbidding  each  corporationa  to  do  gage&c.  Co.,  6S  Ala.  276;  Mollena  «. 
bDflinea  in  the  8tate  imtil  sach  com-  American  Freehold  Ac  Oo,,  88  Ala. 
pliance,  ffUl  not  be  allowed  lo  com*  280, 

6317 

DiqnzeaOyGoO'^lc 


6  Thomp.  Corp.  §  7937.]     vosxias  ooepobations. 

foregoing  decirioiiB,  that  it  will  be  safe  for  an  inBurance  com- 
pany to  write  a  single  policy  upon  life  or  property  within 
another  Slate  without  complying  with  the  laws  of  such  other 
State,  where  it  sends  out  its  agent  to  solicit  the  risk,  or  in  any 
case,  except  where  the  risk  is  freely  and  directly  solicited  by 
the  person  desiring  the  policy.  The  distinction  is  between 
the  case  where  the  company  procures  a  risk  within  the  for- 
eign State  by  its  own  affirmative  action,  or  where  it  allows 
Bome  broker  to  procure  a  risk  for  it  lor  his  own  pecuniary 
gain,  —  and  the  case  where  a  resident  of  a  foreign  State,  of 
his  own  mere  volition,  solicits  the  writing  of  a  policy  upon 
his  life  or  property.  In  such  a  case  the  titxu  of  the  contract 
is  the  State  of  the  residence  of  the  insurance  company,  and 
not  the  State  of  the  residence  of  the  insured.*  Bat,  without 
reference  to  the  theoretical  question  of  the  Htm  of  the  contract 
it  has  been  reasonably  concluded  that  a  restrictive  statute 
against  foreign  insurance  companies,  such  as  those  under 
consideration,  was  not  designed  to  prevent  the  citizens  of  the 
State  from  going  out  of  the  State  to  procure  insurance  on  their 
property,  if  they  should  see  fit,  but  was  designed  merely  to 
prevent  irresponsible  and  insolvent  insurance  companies  from 
invading  the  State  with  their  solicitors  and  defrauding  its 
citizens.*  The  disf;inction  lies  between  writing  a  single  policy 
on  property  situated  within  another  State,  and  procoring 
risks  through  an  agency  established  there.* 

*  Lamb  t>.  Bowser,  7  Bisfl.  (tT,  8.)  Bpplicatdon  and  premiom  cote,  and 

315,  ST2;  Glaj    Fire  &c.  Ids.  Oo.  e.  tranataitted  them  to  the  home  offloe, 

Huron  Salt  Ac.  Co.,  31  Mich.  346.  where  thej  have  been  accepted,  and 

■  Clay  Fire  &a.  Ina,  Co.  v.  Hnron  a  policy  has  been  written  oat  and  re- 
Salt  ftc.  Co.,  31  Mich.  346.  Bo,  in  torned,  this  policy  ia  valid,  although 
effect,  ia  Columbia  Fire  Ins.  Co.  v.  the  agent  within  the  foreign  State 
Kinyon, 87N. J. L. 33.  Bntitianota  baa  not  complied  with  ita  atamtes. 
sound  condnaion,  as  held  in  the  Fed-  Lamb  v.  Bowser,  7  Bias.  (U.  B.J  31S, 
eral  case  next  cited,  nor  io  accordance  872. 

with  the  weight  of  authority,  that  *  Bat  it  has  been  conceded  in  a 
whei«  the  fOTeign  instiraQce  company  judicial  opinion  that  it  might  be  corn- 
has  an  agency  in  another  State,  and  peteat  for  the  State,  by  its  legislation, 
has  not  complied  with  the  reHtricUve  to  invalidate,  in  its  own  coorta,  an 
statutes  of  such  other  State,  and  its  insurance  contract,  made  in  good 
agent  in  that  State  liaa  received  an  failh  in  another  State,  on  property 
6318 
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g  7938.  Evidence  of  Compliance   with   Snch   Statutes. — 

Nearly,  but  not  all  the  atatutei  under  consideration,  provide 
for  the  granting  of  a  license  by  the  Secretary  of  State,  the 
Commissioner,  or  Superintendent  of  Insurance,  or  other  officer 
of  the  executive  department  of  the  State,  to  the  foreign  cor- 
poration, upon  its  complying  with  the  statutory  conditions. 
Such  a  license  or  certificate  is  prima  facie  evidence  that  the 
conditions  precedent  have  been  complied  with, — the  preaump- 
tion  being  that  the  State  officer  properly  performs  his  duty.* 
But  this  does  not  necessarily  exclude  other  evidence.* 

g  7930.  Proceedings  against  Agents  for  Penalties  for 
doing  Baslness  in  Violation  of  Snch  Statutes. — Nearly  all 
the  statutes  of  the  class  under  consideration  impose  penaltie* 
upon  the  agents  of  foreign  insurance  companies  for  doing  busi- 
ness within  the  domestic  State  in  violation  of  their  provisions. 
Some  of  the  statutes  authorize  a  criminal  proceeding  by  in- 
dictment or  information;  others  give  aetiona  qui  iam  at  the 
suit  of  private  informers;  and  under  some  cumbrous  st^ta- 


iMTj,  vbich  Ins^ament,  nfter  refer- 
ring to  tho  conBtitutional  provision, 
recited  that  he  wu  appointed  ^ent 
for  the  purpose  of  complying  with  ita 
require  meats,  ftnd  deaignaled  hia  of- 
fice in  the  city  of  Belma,  within  that 
State,  as  ita  known  place  of  bueinesa ; 
which  teetimony  waa  to  the  farther 
effect  that  the  agent  accepted  the 
appointment,  and  put  np  a  placard 
on  the  wall  of  hia  office  statjog  tlie 
name  ot  the  corpcnratiMi,  and  hie  own 
name  aa  agent,  and  also  a  sign-board 
over  the  door  of  hia  ofSce  stating  the 
nature  of  his  business.  The  court 
reasoned  that  the  mandate  that  a  foi- 
eign  corporation  shall  have  a  tnown 
place  of  business  within  the  State 
had  been  complied  with,  by  its  hav- 
ingaplaceof  bnsineaa  thus  designated 
in  the  usual  way.  New  England 
Uortgage  Ac.  Co.  «.  Ingram,  91  Ala. 


located  within  the  domestic  State. 
Bat  it  was  reasoned  that  it  would  be 
so  contrary  to  the  comity  which  shoald 
be  otserved  between  the  Btatea,  that 
Bnch  an  intention  woald  not  be  im- 
puted to  the  legislature,  in  the  ab- 
sence of  language  which  would  bear 
no  other  interpretation.  Columbia 
Fire  Ins.  Co.  p.  £inyon,  S7  N,  J.  L. 
33. 

*  Gutzeil  c  Fennie,  96  Cal.  698; 
t.  e.  80  Pac.  Rep.  83S. 

■  Compare  American  Ins.  Co.  •. 
BuUer,  70  Ind.  1.  Where  a  conatita- 
tional  provision  and  atatate  required 
a  fote^  corporation  to  have  at  least 
one  known  place  of  business,  and  an 
aathorised  i^nt  in  the  Btate,  com- 
pliance woa  ahown  by  the  uncontra- 
dicted testimony  of  the  agent,  to  the 
eSect  that  he  was  appointed  agent  of 
the  corporation  by  power  of  attorney 
under  ita  corporate  seal,  signed  by  its 
president  and  attested  by  ita  secre- 
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toTj  systems,  double  sanctions  are  given,  and  there  may  be  a 
proceeding  under  either,  unless  the  two  statutes  are  inconsist- 
ent,—  as  where  one  statute  authorizes  an  action  to  recover  a 
penalty  brought  by  the  Attorney-General,  or  circuit  attorney, 
in  the  name  of  the  State,  a  moiety  of  tlie  penalty  to  go  to  the 
informer;  and  another  statut*  gives  an  ordinary  criminal  pro- 
ceeding by  indictment.* 

%  7910.  Bestrlctloiis  apon  Foreign  Insoranoe  OompantcB. 
The  business  of  intwanee  is  not  eommeree*  and  a  policy  of 
insurance  written  by  a  corporation  existing  in  one  State  upon 
property  existing  in  another  State,  or  upon  the  life  of  a  resi- 
dent of  another  State,  is  not  interstate  commerce.  It  follows 
from  this  that  it  is  competent  for  any  Ctate  to  impose  such 
restrictions  upon  foreign  insurance  companies  seeking  to 
do  business  within  its  limits,  as  may  to  its  legislature  seem 
necessary  or  desirable,  and  that  if  foreign  insurance  compa- 
nies cannot  do  business  under  the  restrictions,  or  comply 
with  the  conditions,  they  must  keep  otit.' 


>  6tat«  «.  Stewart,  47  Uo.  382. 
That  It  !■  not  the  duty  of  theCommi»- 
■ioner  of  InsuruiG*  to  prosecute  ia- 
■Qrance  companiei,  or  their  agenU, 
for  penaltiee  incoired  bj  them  under 
Wi3.  Ber.  Stat.,  (  1974,— we  SUte  «. 
Bpooner,  47  Wik.  438.  That  agents 
ol  foreign  inaniance  eompaniea  ar« 
not  required  to  obt^n  licesset,  under 
UiBBoori  statutes  as  they  stood  in 
1S78,  and  are  not  liable  to  statntorj 
penalties,— see  State  b.  Beasley,  60 
Uo.  220.  Under  fabe  ifuiouri  tattitt, 
the  penalty  is  recoverable  from  the 
wrong-doing  agent  and  not  from  the 
corporation.  Bute  «.  Obarter  Oak 
Life  Insaranoe  Oo.,  9  Mo,  App,  364; 
State  •.  New  York  life  Ins.  Co.,  10 
Mo.  App,  680;  «.  a.  affirmed,  81  Uo. 
SB.  The  Supreme  Conrt  adopt  the 
<9inion  and  oonolustoni  of  the  St. 
Louie  Court  of  Appeals  in  the  opinion 
delivered  by  Lewis,  F,  J.,  on  the  par- 


ticalar  qoesUon,  and  also  aa  to  the 
construction  to  be  placed  upon  the 
decision  of  tbe  Sapceme  Ooort  in 
the  prior  case  of  State  «.  Matbewe, 
44  Uo.  623.  Who  inoloded  In  the 
word  "agent"  within  the  meaning  of 
such  a  statute:  People  v.  People's 
Ins.  Exch.,  128  m.  466.  Xbat  ftr- 
tont  inturijtg  in  anch  companies  are 
not  liable  to  snch  peoaltiea:  Com. 
•.  Biddle,  139  Pa.  BL  605;  «.  e.  21 
Atl.  Kep.  134.  FUading  and  evidence 
in  an  actiOD  fw  such  a  penalty  mf- 
floient  to  negative  domeatio  inoor- 
poration  and  non-compUanoe  with 
statute :  Fay  «.  Brewster,  46  H.  J,  L. 
432. 

■  Ann,  i  7880. 

■  AnU,  4  7887;  Paul  v,  Virginia,  8 
Wall.  (U.  S.)  166 ;  State  •.  Phippe,  60 
Kan.  600;  *.  e.S4  Ain.8t.Bep.  162; 
81  Fac  Bep.  1007;  18  L.  B.  A.  «67; 
Ust  V.  Com.,  118  Fo.  St.  322;  SWte 
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§  794:1.  miether  Sncb  Statates  Apply  to  Foreign  Mutual 
Benefit  Companies. — The  question  has  arisen  in  several  casos, 
whether  benevolent  orders,  or  miitDal  benefit  societies,  which 
combine  with  social  featores  the  feature  of  mutnal  life  and 
health  insurance,  are  life  insnrance  companies  within  the 
meaning  of  statutes  subjecting  foreign  insurance  companies 
to  local  superrialon.  A  mutual  aid  aatociation  of  the  State  of 
Ohio  ia  not  a  foreign  inavranee  company  within  the  meaning 
of  a  Pennsylvania  statute,*  and  is  not  liable  to  the  penalty 
imposed  by  that  act  on  foreign  insurance  companies  for  trans- 
acting business  within  the  State  without  authority  of  law, 
but  is  within  the  exception  of  another  statute*  which  divests 
the  control  of  the  Insurance  Commissioner  over  beneficial  atao- 
eiationt.'    A  foreign  mutual  benefit  association   having  no 

p«rintend«nt  of  Insnranoe  to  compel 
tha  ngistration  of  aach  a  foreign  in- 
snrftnce  comptmy.  Btato  v.  Moore, 
S8  Ohio  St.  T;  re-afBrmed  in  Ohio  e. 
Moore,  39  Ohio  Bt,  486,  in  reflpact  of 
k  New  York  ininrance  company, 

>  Peno.  Act,  April  4, 1673. 

■  Fena.  Act,  May  1, 1876,  i  64. 

'  Com.  t>.  National  Mnt.  Ac  Amo., 
H  Pa.  St.  481.  So,  it  was  held  In 
Ohio  that  ueaciationi  of  persona  io- 
GorpoTsted  under  the  act  of  April  20, 
1872  (69  Ohio  LawB,  82),  "for  the 
pnrpon  of  mntnal  protection  and 
relief  of  ita  memben,  and  for  the 
payment  of  etipalated  aums  <rf  money 
to  tho  families  or  heirs  of  deceased 
members,"  are  not  mbject  to  the 
laws  of  that  Btate  Telating  to  life  in- 
tnranoe  companies:  State  v.  Mntoal 
Protection  Ahbo.,  26  Ohio  St.  19.  So, 
In  Misaonri  there  are  a  nninber  of  de- 
cisiona  upon  the  qneation  whether  eo- 
cietiea  of  thiji  kind  are  subject  to  the 
Inaorance  laws  of  the  Btat«.  It  was 
held  that  where  one  of  the  main 
objects  of  a  corporation  was  to  aid 
the  families  of  its  deceased  members, 
the  payment  of  a  small  stipend  to  the 
helpless  children  of  a  deceased  mem- 
1  6321 


*.  United  BUtes  Hnt.  Ace  Am.,  87 
Wis.  624;  Stanhilber  v.  Matnal  Hill 
Ins.  Co.,  76  Wis.  285,  291 ;  8Ute  «. 
Boot,  S3  Wis.  697,  680.  The  State 
may,  for  instance,  require  a  fweign 
insoranca  company  to  make  a  depoiit 
with  «n  officer  for  the  better  security 
of  domestic  citizens  who  may  become 
its  policy-holders.  Goldsmith  *,  Home 
Ins.  Co.,  62  Ga.  979.  In  some  of  the 
States  the  bueiness  of  life  iuiurance 
is  minntely  r^ulated  by  statute,  and 
foreign  insurance  companies  are  not 
permitted  to  do  busineas  within  the 
State  without  comi^ying  with  the 
etatotes.  Such  Is  the  case  in  Ohio. 
It  has  been  held  in  that  State  that  a 
company  oi^niied  nnder  the  laws  of 
Pennsylvania  for  the  purpose  of  "in- 
suring lives  on  the  plan  of  atuttment 
upon  snrvIvinK  members,"  without 
any  limitation,  doee  not  come  within 
the  clan  of  life  ineitrance  companies 
provided  for  in  section  3630  in  the 
Bevised  Statutes  of  Ohio,  which  sec- 
tioD  does  not  embrace  companies 
inanring  the  lives  of  memben  for  the 
benefit  ot  others  than  their  families 
and  heirs.  A  mandamtu  would  not, 
UMrefore,  be  granted  against  the  &a- 
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*'  legal  reserve,"  but  merely  an  "  emergeuc;  fund,"  with  a  res- 
ervation in  its  benefit  certificates  of  a  power  to  raise  or  lower 
the  specified  rates  of  assessment,  has  been  held  to  be  an  asso- 
ciation providing  insurance  "  upon  the  ataeaament  plan,"  and 
as  such  entitled  to  do  business  under  the  laws  of  Wisconsin 
upon  complying  therewith;  and  a  peremptory  Tnandcvmua  was 
accordingly  granted  by  the  Supreme  Court  of  that  State  to  the 
Commissioner  of  Insurance,  to  compel  him  to  grant  a  license 
to  such  a  company.* 

S  79ta.  Statates  ProhlUting  the  Dealing  In  Bank  Bills 
of  Corporations  Created  In  Other  States.  —  Many  of  the  stat- 
utes of  the  kind  now  under  consideration  took  the  form  of 
prohibiting,  under  penal  sanctions,  the  dealing  in  the  bank 
bills  or  circulating  notes  of  banking  corporations,  created  in 
other  States.  The  purpose  of  these  statutes  was  to  protect  the 
domestic  citizens  from  the  loss  entailed  upon  them  through 
the  currency  of  bankrupt  circulating  notes  issued  by  the  banks 
of  other  States,  or  through  the  insolvency  of  such  banks. 
Where  these  statutes  prohibited  each  act  of  purehage,  reierva- 
Hon,  payment,  or  discount,  then,  upon  unavoidable  principles,* 
a  note  or  other  contract  dischargeable  in  such  money  was  void, 
in  such  a  sense  that  no  recovery  could  be  had  in  the  courts  of 
a  State  having  such  a  statute  on  its  books;  otherwise,  "the 

ber  wu  not  &  violation  of  a  piovttion  App.  697.    Under  statntea  of  Vermont 

of  the  cfaartar  againat  carrying  on  th«  (Rer.  Lava  Vt,  4  3607,  u  ameudad 

bnein«6a  of  inanranca :  Bubaro*.  Oo  bj  Vt.  Acts  16S4,No.  46),  a  mutual  or 

ddental  Orore,  4  Mo.  App.  429.    Bnt  co-operative  iitewance  onociotton,  not 

where  the  main  objectof  the  corpo-  organiiedunderthelairiof  thatBtate, 

ration  was  to  do  the  bnaineaeof  inanr-  ia  not  entitled  to  a  license  to  transact 

ancB,  and  it  had  salaried  officers,  and  bnaineea  therein,  onlesa  it  has  assets 

paid  commiaaioDB  npon  riake obtained,  to  the  amonnt  of  (100,000  and  so  mnch 

it  could  not  evade  the  inanranoa  laws  more  as  may  be  necessary  to  balance 

by  calling  itself  a  benevolent  eociety,  Its  liabilities,  —  inch  liabilities  to  be 

and  obtain  a  charter  as  such:  State  «,  computed  and  such  aaaeta  to  be  in- 

Citiieu'  Benefit  Aaao.,  6  Ho.  App.  vested  as  provided  by  the  atatate. 

163.    Bimilarly,  see  State  v.  Brawner,  Granite  State  MnL  Aid  Also.  «.  Pof 

15  Mo.  App.  &07;  State  v.  Merchants'  ter,  68  Vt.  681. 
Exchange  Mut.  Benefit  Society,  7S  >  Bute  «.  Root,  SS  Wis.  6A7 ;  i.  o. 

Mo.  146.    Compare  SUle  v.  Central  64  17.  W.  Rep.  33 ;  19  L.  B.  A.  27L 
St.  Loois  Masonic  Hall  Aaso.,  14  Mo.  ■  AnU,  i  0/44. 
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jadioiaiy  power,"  it  was  obBerved,  "may,  to  a  very  great  extent, 
defeat  the  manifest  intent  of  the  legislature.  For  although 
the  penalty  may  be  sued  for  and '  recovered,  yet  circulation 
may  be  given  to  bills  received  upon  such  illegal  contracts, 
and  the  penalty  may  never  be  exacted."*  But  such  a  statute 
bos  been  held  not  to  avoid  a  promiaaory  note  executed  in  an- 
other  State,  and  payable  there,  though  the  parties  knew  that 
the  note  was  to  be  indorsed  and  used  in  the  State  containing 
the  prohibitory  legislation.' 


■  Springfield  Bank  v.  Merrick,  14 
Hub.  332,  S26.  Tbnfl,  ft  atatuto  ol 
Mueachiuetta  (Mass.  Stat.  1S39.  ch. 
38,  ■nbaeqnentijr  repealed),  made  it 
nalawf III  for  anj  bank  to  loan,  nego- 
tiate, receive  io  payment,  or  other- 
wise to  deal  in  the  bank  billaof  other 
Statee,  and  imposed  a  heavy  penalty 
on  any  who  ahoold  tranigrew  its  pro- 
Tiaions.  With  thia  statute  in  force, 
a  bank  of  that  State  diacoanted  a  note 
payable  "  in  Eacilitiea."  It  waa  proved 
that  tacUitiea  meant  certain  notes  of 
aome  of  tiie  banks  of  the  State  of 
CoDDOcticut,  which  were  made  pay- 
able two  yeara  alter  the  close  of  the 
war  of  1SI2,  and  which  were  at  a  con- 
siderable discount.  It  woa  held  that 
the  bank  coold  not  recover  upon  the 
note,  and  tltat  it  made  no  difference 
that,  Biibeequently  to  the  transaction, 
and  before  the  trial,  the  statute  hod 
been  repealed ;  !<»'  "  aa  well  might  a 
contract,  made  for  the  pnrpaae  of 
trade  with  on  enemy  during  the  war, 
be  purged  of  ita  Ulegality  by  the  re- 
tnm  of  peace."  Springfield  Bank*. 
Herrick,  14  Man.  822,  326.  This  de- 
cision proceed!  Dpon  the  principle 
that  where  the  pnrpoae  of  the  l^ift- 
lature  ia  to  prohibit  the  making  of  the 
particolar  contract,  and  the  contract 
ia  nevertheless  made  in  violation  of 
the  prohibition,  it  cannot  be  mode 
the  foundation  of  on  action  in  the 
eoorts  of  the  lame  sovereignty. 


■  Merchants'  Bank  •.  Spalding,  9 
N.T.63.  The  conrt,  after  an  examina- 
tion of  the  qnestion,  were  "of  opin- 
ion that  when  the  act  to  be  done  in 
onotberState,  the  knowledge  of  which 
is  sought  to  affect  the  contract,  ia 
aimply  a  violation  of  a  positive  iaw, 
having  in  it  nothiog  of  an  immoral 
nature,  and  when  it  ia  not  shown  that 
the  parties  were  cognizant  that  the 
aot  was  forbidden  by  the  local  law  of 
snch  other  State,  and  they  therefore 
chargeable  with  a  confederacy  to  de- 
feat those  laws,  the  contract  ia  valid 
and  shonld  be  enforced  in  such  other 
State,"  Herchanta' Bank  «.  Spalding, 
gN.Y.G3,e3.  The  court  conceded  the 
principle  that  where  parties  make  a 
contract  to  be  performed  in  a  foreign 
country,  it  ia  reasonable  that  they 
ahoold  be  presumed  to  know  the  law 
of  that  country  with  reference  to  the 
aubject  of  the  oontracL  Holmon  e, 
Johnson, Cowper, 341.  Theyalsocon- 
ceded  the  propoeition  that  should  par- 
tiea  abroad  conspire  to  do  an  act  within 
the  domestic  State,  forbidden  by  its 
laws,  a  foreign  contract,  unobjection- 
able in  its  provisions,  but  made  in  fui^ 
therance  of  the  general  design,  would 
be  regarded  as  v<rid  in  the  domestic 
State,  apon  Its  connection  with  the 
ill^al  enterprise  being  shown :  Light- 
foot«.Tenant,l  Bo8.&Ful.651.  Bat 
Uiey  referred,  lor  a  justification  of 
thrir  condnslon,  to  decisions  of  the 
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g  7943.  State  Btatates  not  Applicable  to  Corporations 
Vending  Patented  Artlcleji.  —  The  Constitntion  of  the  United 
States  provides  that  "  the  Congress  shall  have  power  ....  to 
promote  the  progress  ol  science  and  useful  arts,  by  securing 
for  limited  timea,  to  authora  and  inventors,  the  exclusive  right 


BngUeh  ooarta  to  the  effect  that  a  for- 
tigner  selliog  and  delivering  goods 
abroad  may  recover  the  prim  in  the 
English  oourta,  though  he  knows,  at 
the  time  of  th«  sale  and  delivery, 
that  the  fanjer  intends  to  tmtiggU 
them  Into  England ;  Fellecat  «.  Ang- 
eU,  2  Oomp,  Mom.  *  Bos.  Sll ;  Eol- 
man  v,  Johnson,  Oowper,  841.  They 
also  refer  to  a  dedaion  in  Haas^ 
chuwtts  to  tha  effect  that  r  Bale  of 
Mttry  tiehtt*  made  in  another  State, 
where  nich  sale  vaa  lawfol,  to  a  citi- 
■en  of  Maasachueetts,  was  a  valid 
tnuiBBction,  thoagh  the  aeller  knew 
tliat  the  purchaser  bought  them  for 
the  purpose  of  selling  them  in  Masaa- 
chueettfl,  where  such  aala  waa  pro- 
hibited by  atatate:  M'Iat7rep.Farkfl, 
6  Met.  (Maas.)  207.  They  distia- 
gmahed  Pratt  v.  Adams,  7  Paige 
(N.  Y.I,  615,  where  it  waa  one  of  the 
ezpresa  proviaioDS  of  the  loon  that 
the  amall  billa  of  the  foreign  bank 
■hoold  be  taken,  and  the  cashier  of 
the  bank  actoall;  bonght  and  deliv- 
ered them  to  the  borrower  in  the  city 
of  Now  York.  Constmction  of  Jfii- 
.  ttmri  ttatvte  excluding  foreign  banting 
and  loan  atiociationt  from  that  State : 
Bank  of  Louisiana  v.  Tonng,  S7  Mo. 
SSB ;  Connecticut  Uotnal  Life  Ina.  Co. 
V.  Albert,  39  Uo.  181;  Long  v.  Long, 
79  Uo.  dl€;  Ferguson  v.  Soden,  11 
Uo.  208;  t.  c  19  S.  W.  Bep.  727;  33 
Am.  St.  Bep.  612;  orerralii^  dicta 
in  the  laat  preceding  caae.  That  an 
expreu  company  doing  a  6<ifJ»'n;  butt- 
neu  is  not  within  tite  meaning  of  snch 
statutes:  Wella  forgo  ft  Go.  v.  Nortli- 


eni  Pac  B.  Co.,  S3  Fed.  Bep.  409; 
*.  e.  la  Sawy.  (U.  8.)  441.  What  ia  a 
"banking"  or  a  "loan  and  invest- 
ment"  bnaineas,  within  the  meaning 
of  the  Uasaachusetta  Act,  18S9,  cb. 
462,  prohibiting  a  foreign  corporation 
from  engaging  in  the  banking  or  loan 
and  Investment  business  tmder  a  name 
timHar  to  that  of  a  domeitic  eorporaUon: 
International  Truat  Co.  e.  Intemt- 
tdonal  Loan  Ac.  Go.,  163  BCasa.  271; 
I.  e.  26  N.  E.  Rep.  693;  9  Bui.  ft 
Corp.L.J.BlO;  I0L.B.A.678.  Con- 
atruction  of  early  italutet  of  New  Yort 
leveled  against  foreign  banking  corpo- 
raiioni: — That  the  Btatute  prohibited 
lending  money  upon  a  mortgage,  under 
the  designation  of  the  business  of 
banking:  Silver  Lake  Bank e.  North, 
4  Johns.  Ch.  (N.  Y.}  370.  That  an 
agreement  to  redeem  notes  issued  in 
violation  of  the  statute  was  void:  De 
Groot  •.  Van  Duier,  20  Wend.  (N.  Y.) 
390 ;  reversing  s.  e.  17  Wend.  (N.  Y.) 
170.  Ttiat  statatea  prohibiting  foi^ 
^n  corporations  from  keeping  offiee  of 
dJKOunt  and  depont  within  the  State 
did  not  prohibitaeingle  loon;  Bujdam 
V.  Morris  Canal  Co.,  6  Hill  (N.  Y.), 
21? ;  affirming  i.  e.  6  HUl  (N.  Y.),  491. 
That  it  waa  a  violation  of  the  statute 
for  an  agent  of  a  foreign  banking  com- 
pany to  attend,  from  time  to  time,  at 
a  place  in  New  York  to  receive  da- 
poeita  and  discount  notes;  Tayl(»  •. 
Braen,2Barb.Ch.(N.Y.)SDL  That 
a  national  bank  was  within  Uie  ptiAi- 
bition  of  the  atatute:  National  Bank 
o.  Hiwniz  Warehouiing  Go.,  0  Hon. 

(N.  y.),  71. 
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to  their  respective  writings  &nd  discoveries."*  Under  tliis 
constitutional  provision  and  acts  of  CoDgresB  in  pursuance 
thereof,  it  is  generally  provided  tbat  the  letters  patent  granted 
to  inventors  shall  contain,  among  other  things,  a  grant  to  the 
patentee,  his  heirs  or  assigns,  for  a  specified  and  limited  period, 
of  the  exclusive  right  to  make,  use,  and  vend  the  invention  or 
discovery,  throughout  the  United  States  and  the  Territories 
thereof.*  This  right,  in  the  patentee  or  his  assignee,  to  vend 
the  patented  article  throughout  the  limits  of  the  United  States, 
cannot,  obviously,  he  restrained  hy  unfriendly  State  legisla- 
tion. "The  property  in  inventions,"  said  Mr.  Justice  Davis 
at  circuit,  "  exists  by  virtue  of  the  laws  of  Congress,  and  no 
State  has  a  right  to  interfere  with  ita  enjoyment,  or  to  annex 
conditions  to  the;  grant.  If  the  patentee  complies  with  the  law 
of  Congress  on  the  subject,  he  has  a  right  to  go  into  the  open 
market  anywhere  within  the  United  States  and  sell  hia  prop- 
erty. If  this  were  not  so,  it  ie  easy  to  see  that  a  State  could 
impose  terms  which  would  result  in  a  prohibition  of  the  sale 
of  this  species  of  property  within  its  borders,  and  in  this  way 
nullify  the  laws  of  Congress  which  regulate  its  transfer,  aod 
destroy  the  power  conferred  upon  Congress  by  the  constitu- 
tion." *  This  exclusive  right  of  the  assignee  of  the  patentee  to 
vend  the  patented  article,  throughout  the  limits  of  the  United 
States  and  Territories,  must,  according  to  one  view,  be  as  large, 
where  the  assignee  is  a  corporation,  as  where  it  is  an  individual; 
and  it  cannot  be  abridged  by  State  legislation  founded  on  the 
theory  of  imposing  the  terms  on  which  a  foreign  corporation 
shall  be  permitted  to  do  business  within  the  State.  The  Su- 
preme Court  of  Indiana  have  accordingly  held  that  a  statute 
of  that  State  which  requires  foreign  corporations,  as  a  condi- 
tion precedent  to  the  transaction  of  their  business  in  any 
county  of  the  State,  to  deposit  in  the  office  of  the  county  clerk, 
tk  power  of  attorney  authorizing  their  agents  to  transact  busi- 

■  Const.  U.  S.,  srt.  1,  4  8.  Firet  NaL  Bank,  48  Ind.  167;  «.  c  13 

■  Totbii  effect,  see  Rer.  Stat  U.S.,     Am.  Sep.  396;  and  in  Ororar  &  Beker 
1 4884.  fiewinE  Hacbine  Go.  v.  Batler,  53  lad. 

*  Ex  parte  RQbintoii,2BiH8.(tF.S.)      464;  «.  o.SlAm.  Rep.  200,204. 
309;  quoKnl  witli  approval  in  Helm  v. 
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nCBB  for  them,  and  to  accept  aervice  of  procesa  in  actions 
against  them,  is  inoperative  in  respect  of  foreign  corporations 
engaged  in  the  manufacture  and  sale  of  articles  covered  by 
letters  patent  of  the  United  States.' 

§  7044.  Oostinff  Foreign  Cotporatlona  br  Qno  Warranto, 

The  information  in  the  nature  of  quo  warranto  is  now  fre- 
quently resorted  to  for  the  purpose  of  ousting  foreign  corpora* 
tioQs  from  the  exercise  of  their  franchises  within  the  domestic 
State,  and  it  is  held  to  be  an  appropriate  remedy.*  The  Isaa- 
ing  of  a  license  to  a  foreign  corporation  to  do  business  within 
the  domestic  State,  by  the  Superintendent  of  Insurance  or 
other  officer  of  such  domestic  State,  is  a  ministerial,  and  not  a 
judicial  act,  and  is  therefore  not  a  bar  to  a  proceeding  by 
quo  warranto  to  oust  the  foreign  corporation  from  exercising 
franchises  which  it  is  not  entitled  to  exercise  under  the  domes- 
tic law.' 


Article  II.    Effect  op  Violating  These  Rbstbaikts  upon 
Contracts,  and  Eiohts  of  Action  tbekbon. 

SiCTIOH 

mfty  defend  against  Uie  con- 
tract so  far  as  aoBxecnted  on 

7963.  Illustration  in  the  case  of  pre- 
minm  notee  of  foreign  insar- 
ance  companiea. 

7954,  Exception  in  case  of  bona  jMe 
holders  of  snch  notes  for 
value. 


7960.  Foreign  corporations  cannot  re- 
cover on  contracts  made  in 
violation    of     such    reatric- 

tiOUB. 

7951.  Doctrine  that  domestic  citizen 

may  treat  the  contract  as 
nnd  and  recover  what  be  baa 
advanced  thereon. 

7952,  Doctrine  that  domestic  citizen 


■  Qrover  A  Baker  Sewing  Machine 
Co.  e.  Bntler,  63  Ind.  464 ;  t.  e.  21  Am. 
Uep.  200 ;  Wood  Mowing  Machine  Co. 
e.  Caldwell,  64  Ind.  270;  i.  e.  23  Am. 
Rep.  041 ;  Shook  «,  Singer  Man.  Co., 
61  Ind.  620. 

*  State  V.  Boston  Ac.  B.  Oo.,  25  Vt. 
433;  Bute  v.  Fidelity  Ac.  Ins.  Co.,  39 
Minn.  538;  i.  e.  41  N.  W.  Bep.  lOSj 
29  Am.  &  Eng.  Corp.  Cm.  11 ;  State  g. 
Western  U.  Life  Ins.  Co.,  47  Ohio  St. 
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167;  a.  e.  24  N.  E.  Rep.  392;  8  L.  B. 
A.  120;  State  v.  Insurance  Co.,  49 
Ohio  St.  440;  I.  e.  34  A.m.  St.  Bep. 
673 ;  31 N.  E.  Rep.  S55 ;  20  Wash.  Law 
Bep.  485;  21  Ins.  L.  J.  673;  SUte  «. 
FideUty  &c.  Ins.  Co.,  77  Iowa,  648. 

'  State  V.  Insurance  Co.,  49  Ohio 
St.  440;  I.  e.  34  Am.  St.  Bep.  673;  31 
N.  E.  Bep.  656;  21  Ina.  L.  J.  673;  20 
Wash.  L.  Bep.  485. 
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7966.  moBtrmtlon  in  the  oMe  of  ninr^ 

gagM  taken  by  foreign  corpo- 
rationa. 
7960.  Doctrine  that  the  fallnra  of  the 
f  ore^  corporation  to  comply 
with  domefltic  atatntea  mere- 
ly sospenda  ita  remedy  on 
eon  tract!  until  compliance. 

7967.  Doctrine  that  failure  to  comply 

with  anch  atatntea  doea  not 
render  contracta  void. 

7968.  Doctrine    where     the    aUtute 

givea  a  apecific  penalty. 

7959.  Doctrine  that  neither  party  can 

aet  up  his  own  violation  of 
law. 

7960.  Corporation  eetopped  to  set  np 

ita  want  of  compliance  with 
anch  atatntea  in  avoidance  of 
ita  own  contracta. 

7961.  Whether  agent  of  foreign  cor- 

poration can  defend  on  this 
ground  againat  an  action  by 
tbe  corporation  on  hia  bond.' 


Non-omnpliance  with  anch  atat- 
ntea prevents  agent  from  re- 
covering commiasione, 

Legialatore  may  validate  anch 
contracta. 

Foreign  corporation  can  ac- 
quire and  transmit  valid  ti- 
tles without  complying  with 
local  law. 

Whether  neceaaary  for  foreign 
corporation  plaintiff  to  aver 
and  prove  compliance  with 
Buch  Btatutee. 

Further  of  thia  aubject, 

Bule  where  the  foreign  corpo- 
ration la  Bued. 

Effect  of  non-compliance  upon 
the  interpretation  of  con- 
Effect  of  withdrawing  agency 
from  tbe  State. 

8ihu  ol  tbe  contracts  of  foreign 
corporations  for  porpoaes  of 
jurisdiction. 


g  7900.  Poreigrn  Corporationa  oanuot  B«coTer  on  Con- 
tract* Made  In  Violation  of  Such  B«8trlctions,  —  Upon  tbe 
question  whether  the  failure  of  a  foreign  insurance  company  to 
comply  with  restrictive  statutes,  auch  as  those  under  considera- 
tion, before  undertaking  to  do  bnsiuess  in  tbe  domestic  State, 
will  render  ita  contracts,  made  with  the  citizens  of  that  State, 
voidable,  the  decisions  are  in  a  state  of  irreconcilable  contra- 
diction. So  far  as  practicable,  an  effort  will  now  be  made  to 
group  tbem,  and  to  state  what  doctrine  is  held  by  tbe  respect- 
ive groups,  and  to  give  the  reasons  adduced  therefor.  And 
first,  of  those  decisions  which  hold  that  such  contracts  are 
void  at  against  tiie  corporation.  A  numerous  class  of  holdluga 
are  to  the  effect  that  where  a  statute  of  a  State  provides  that 
foreign , corporations  shall  not  do  business  within  the  State 
except  upon  compliance  with  certain  conditions,  and  such  a 
corporation  does  do  business  in  the  State  in  violation  of  the 
statute,  and,  through  the  business  so  done,  a  contract  accrues 
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to  it  wfaicb  would  otherwise  be  enforceable  in  the  courts  of  the 
State,  the  corporation  cannot,  because  of  tbe  statutory  prohibi* 
tion,  maintain  an  action  upon  9ucb  contract  in  the  courts  of 
the  State.*  This  conclueion  is  regarded  aa  clear  where  the 
prohibition  of  the  statute  is  unaccompanied  with  any  specific 
penalty;  since  in  such  cases  this  ia  the  only  way  by  which  the 
prohibition  can  he  enforced.* 

§  7951.  Doctrine  that  Domestic  Citizen  may  Treat  the 
Contract  as  Told  and  Kecover  What  He  has  Advanced 
ttaeroon.  —  The  Supreme  Court  of  Indiana  have  held  that, 
where  a  lite  insurance  company  created  and  existing  under 
the  laws  of  another  State,  has  assumed  to  do  business  and 
write  policies  upon  lives  within  the  State  of  Indiana,  one 
whose  life  has  been  thus  insured  by  it,  may,  a  year  and  a 
half  after  accepting  the  policy,  elect  to  treat  the  contract  as 
void,  and  may  maintain  an  action  to  recover  back  tbe  cash 
premium  paid  thereon.  The  court  sought  to  avoid  the  effect 
of  the  objection  that  the  contra(\t  was  partly  exeeuUd,  and  that, 
during  at  least  a  year,  the  plaintiff  had  been  in  fact  insured 

*  dndmuiti  Mntnal  Health  Aamir-  ville  Ac  Packet  Co.,  9  Bmh  (Ej.), 

ance  Oo.  «.  Boseuthal,  66  IIL  86;  i.e.  690;  Barbore.  Boehm,  21  Neb.  460; 

8  Am.  Rep.  626;  Thome  t.  Tnvelen'  Lrcoming  Rre  Ins.  Go.  v.  Vrlffht, 

Ins.  Oo.,  80  Pa.  SL  16;  i.  c.  21  Am.  S5  Vt.  628;  Lamb  «.  L«mb,  13  Nat. 

Rep.  89;  Bank  ot  BriUsh  Colombia  Bank.R^.lT;  Stomtrtv. Nortbun^ 

V.  Page,  a  Or.  431;  Farrior  t.  New  ton  Mat.&c.  Ina.Oo.,S8  N.  J.  L.436: 

England  Mortgage  Ac.  Ca,  68  AU.  New  Hope  £c.  Go.  «.  P«ngfakeep«le 

2T6  (diBtmgniehlng  Sherwood  •.  Al-  8ilkOa,26Wead.(H.  Y.)64S;  Waah- 

vi^.  83  Ala.  116 ;  i.  c.  3  Am.  St.  Eep.  tngton  ConnL;  Mut.  Ins.  Co.  v.  Hael- 

m)5,  698);  MuUenav.  American  Free-  ii^^a,  2  Allen  (Mass.),  898;  WilliamB 

bold  Ac  Co.,  83At«.  280;  Cbriitian  v.Ohenej'.SGrar (Uan.),20a:  Jonaa 

v.  American  Preehold  &c  Co.,  89  Ala.  *.  Smith,  3  Gray  dfaaa.),  600;  ^tna 

198;   Utley  «..  Clark-Gwdner    Lode  Ina.  Co.  o.  Harvey,  11  Wis.  394;  Na- 

Mining  Co.,  4  Colo.  369,  372,  per  El-  tional  Bank  «.  Phoanix  Wareboiuing 

bert,  J.,  argwndo;  R«  Gomttock,  3  Co.,  6  Hmi  (N.  Y.),  71.    TbMt  aoch 

8awy.  (U,  &.)218;  i.e.  11  Nat.  Bank,  contracts  are  void  even  when  quea- 

Eeg.  169;  Bemple  «.  Bank  of  British  tioued  colLaterally,   aee   Rising  Sun 

Columbia,  6  Sawy.dT.S.)  88;  Hoffman  Ins.  Co.  «.  Slangbt  r,  20  Ind.  620  (a 

•.  Bsnka,  41  Ind.  1;  Union  Central  plain  aberration). 
Life  Ina.  Co.  v.  Thomas,  46  Ind.  44;  ■  Bank  of  BnUah  Columbia*.  Page, 

Farmers'  Ac  Ina.  Co.  ».  Uarrab,  47  6  Or.  431.    Compare  pott,  1 7958. 
Ind.  2S6;  Franklin  Ins.  Co.  «.  Louia- 
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by  a  contract  which,  under  all  judicial  theories,  estopped  the 
foreign  corporation,  by  saying  that  "  as  the  contract  was  void, 
we  do  not  see  any  place  for  the  doctrine  relating  to  the  reieia- 
»ion  of  contracts." '  The  decision  is  believed  to  be  unsound. 
The  true  theory  of  such  statutes  is  that  they  are  intended  for 
the  protection  of  the  domestic  citizen  with  whom  foreign  cor- 
porations seek  to  enter  into  executory  contracts;  and  this 
theory  is  of  special  fores  in  respect  of  foreign  insurance  com- 
panies. The  failure  of  the  foreign  insurance  company,  after 
complying  with  the  provisions  of  the  domestic  statutes,  to  give 
the  domestic  citizen,  with  whom  it  has  made  a  contract,  that 
security  for  the  performance  of  the  contract  to  which  he  is 
entitled,  is  manifestly  a  protection  which  he  is  at  liberty  to 
waive.  He  must  then  make  bis  election;  and,  as  in  every  other 
case,  he  cannot  affirm  and  disaffirm,  —  affirm  in  part  and 
avoid  in  part  —  affirm  so  far  as  the  contract  is  beneficial  to 
him,  and  avoid  it  when  it  becomes  onerous  to  him.  He  can- 
not, for  instance,  after  procuring  a  solvent  life  insurance  com- 
pany of  another  State  to  write  a  premium  upon  his  life,  wait 
a  year,  during  which  time  the  beneficiary  in  the  policy  has 
had  the  benefit  of  the  insurance,  and  then,  when  the  next 
premium  is  called  for,  not  merely  refuse  Airther  to  execute 
the  contract,  bat  maintain  an  action  to  recover  back  the  con- 
sideration of  that  part  of  it  which  has  already  been  exeeuted. 
Decisions  of  this  kind  do  not  do  credit  tu  the  courts  which 
render  them. 

§  7B52.  Doctrine    that    Domostlo    Oltlzea    mar    Defend 
ayaliiBt  tbe  Contraot  so  far  mm  Unexeoated  on  his  Part.  — 

Another  very  numerous  class  of  coses  is  to  the  effect  that 
contracts  made  under  tbe  circumstances  which  we  have  under' 
consideration,  are  voidable  at  the  election  of  Hie  domestic 
citizen,  in  such  a  sense  that  he  can  elect  to  treat  the  contract 
as  -void  whenever  an  action  is  brought  against  him  by  the 
foreign  corporation  to  enforce  it,  and  that  be  can  successfully 
defend  against  such  an  action,  by  merely  pleading  and  prov- 

■  Union  Central  Life  Ins.  Co.  t>.  Thomms,  46  Ind.  44. 
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ing  the  failnre  of  the  foreign  corporation,  prior  to  making  the 
contract  with  bim,  to  comply  with  the  laws  of  the  State  en- 
titling it  to  tio  business  therein.* 

g  70B3.  niostratlon  in  the  Case  of  Premium  Notes  of  For- 
eijrn  Insurance  Companies.  —  A  large  number  of  these  cases  hold 
that  foreign  insuranoo  companies,  which  have  not  complied  with  such 
local  statutes,  cannot  maintain  actions  against  domestic  citiEens  upon 
what  are  called  "pMmtum  notet" — that  is  to  say,  npon  notes  given 
for  the  settlement,  in  whole  or  in  part,  of  amounts  agreed  to  be  paid 
for  insurance,  fire  or  life;  or  on  notes  given  by  the  members  of  mu- 
tual inmrana  companiet  to  make  up  the  joint  ^nd  npon  which  they 
do  business,  whereby  their  members  stand  as  tlie  insurers  of  each 
other.'    On  the  same  ground,  it  has  been  held  that  a  foreign  insur- 


■  Fnmklin  Ina.  Co.  d.  LonisviUe 
Ac.  Co.,  9  Bush  (Kf .}.  690;  Oolam- 
bia  rira  Ina.  Co.  tr.  Kinyon,  S7  N.  J. 
L.  S3;  Washiagton  County  Ac.  Ins. 
Oo.  V.  DaweH,  6  Gray  (MasB.l,  376. 
The  goveroing  principle  of  the  text 
is  more  or  lees  discuBBed  in  the  follow- 
ing caees;  Hyde  V.  Goodnoir,  3M,  Y. 
266;  People  t>.Inilft7,20 Barb.  (N.Y.) 
6»;  Huntley  t>.  Merrill,  32  Barb.  (N. 
Y.)  626.  There  is  an  anatogoos  Atta- 
sion  to  the  effect  that  a  foreign  oor- 
poration  keepii^  an  office  in  New 
York,  ol  diacouat  and  depoeit,  vihen 
prohibiUd  bj/  itatute  to  do  mo,  cannot 
maintain  an  action  for  money  loaned 
on  a  note  or  other  security  taken 
on  anch  loan,  or  on  a  count  for 
money  lent  New  Hope  Oo.  v.  Pough- 
keeprie  Silk  Co.,  25  Wend.  (N.  Y.) 
64B.  Another  decision  ia  to  the  effect 
that  a  statute  providing  that  if  a  foi^ 
eign  corporation  do  any  act  forbidden 
by  the  laws  of  the  State  to  be  done 
by  a  home  corporation,  "  it  ahall  not 
be  authorised  to  maintain  any  action 
founded  on  auch  act," — merely  de- 
bars It  from  maintaining  any  action 
on  a  contract  prohibited  to  domestic 
corporatioua,  but  leaves  tlie  contract 


good  for  other  jmrpottt.    Wright  v. 
Douglan,  10  Barb.  <N.  Y.)  97, 106. 

■  Jones  o.  Smith,  3  Gray  (Mass.), 
600 ;  Waahington  County  Ac  Ina.  Co. 
e.  Dawee,  6  Gray  (Ma8a.),37a;  Will- 
iame  v.  Cheney,  8  Gray  (Mass.),  2)6; 
Washington  County  Mutual  Ina.  Co. 
s.  Haatingt,  2  Allen  (Mass.),  398; 
£tna  Ina.  Co.  «.  Harvey,  11  Wis. 
41S;  Farmers' Ac  Ins. Co. s.Harrah, 
47  Ind.  236;  Hoffman  v.  Banks,  41 
Ind.  1;  Harbor  v.  Boehm,  21  Neb. 
460;  Cincinnati  Mutual  Health  As- 
anrance  Oo.  v.  Rosenthal,  65  lU.  86; 
1.  «.  8  Am,  Rep.  626;  Franklin  Ids. 
Co.  V.  LonisvUle  Ac.  Packet  Co.,  9 
Bnsh  (Ey.),  680;  Lamb  v.  tamb, 
13  Nat.  Bank.  Reg.  17;  Lycoming 
Sire  Ins.  Co.  v.  Wright,  66  Vt. 
626;  Columbia  Fire  Ina.  Co.  v.  Kin- 
yon,  37  N.  J.  L.  33;  Haverhill  Ins. 
Co.  V.  ProBcott,  42  K.  H.  647;  t.  e. 
80  Am.  Dec  123;  diatii^uiahed  in 
Union  Ina.  Co.  v.  Smart,  60  N.  H. 
468;  and  ohttuIaI,  it  is  believed.  In 
Bubseqoent  cases.  In  Haverhill  Ins. 
Co.  V.  Preecott,  nipra,  a  Massachusetts 
corporation  failed  to  comply  with  a 
New  Hampehire  statute  imposing  (hf 
uuM  burdent  upon  corporations  or- 


^yGoo'^lc 


BTATB  i^ws  lUFosiNa  CONDITIONS.     [6  Thomp.  Corp.  g  79S5. 

ance  company,  not  having  complied  with  snch  a  domeetio  atatnto, 
cannot  recover  an  tutewment  ntode  agaiDSt  a  member  who  iB  a  cit- 
iaen  of  the  domestic  State.' 

g  7954.  Bzoeptloii  in  Ca«e  of  Bona  Fid«  Holden  of  Saob 
Notes  for  Tala«. —  But,  as  in  the  case  of  other  vltra  vina  con- 
tracts,* such  notes,  if  negoti(^U,  are  good  in  the  hands  of 
bona  fide  AoWer«  for  value.* 

I  7905.  niuBtratioD  In  the  Caa«  of  Mortgages  Taken  by 
Forelgrn  Oorporatlons.  —  Another  class  of  decisions  illustrating 
the  proposition  *  that  the  donieatio  citizen  may  elect  to  treat  such 
contracts  void  when  sued  by  the  foreign  corporation  thereon,  is  found 
in  oases  where  foreign  corporatioDS,  without  having  so  complied  with 
domestic  statutes  as  to  entitle  them  to  do  business  within  the  domestic 
State,  have  loaned  money  to  citizens  of  such  State  upon  martgaget  of 
their  property  situated  therein,  or  have  sold  goods  to  them  on  credit 
and  taken  security  in  the  form  of  such  mortgages,  in  which  oase  these 
decisions  allow  the  domestic  citizen,  when  an  action  is  brought  by 
the  foreign  corporetion  against  him  to  foreclote  the  mortgage,  to  set 
up  as  a  defense  the  fact  that  the  contract  was  void  because  the  for- 
eign corporation  had  not  complied  with  the  statute.'  It  cannot 
escape  attention  that  these  decisions  ignore  the  distinction,  often 
taken  by  enlightened  courts  in  respect  of  the  validity  of  contracts, 
between  contracts  which  are  merely  malum  prohibitum,  and  contracts 

pmiied  under  the  laws  of  another  lawaof  theBtate,  kneWiOrbadreason- 
Btate  as  should  be  imposed,  within  abl«  caaae  to  know,  when  hs  took  the 
that  State,  upon  New  Hampshire  cor-  note,  that  the  company  had  not  com- 
porationsseekiDgtodobuiiineesthere,  plied  with  such  laws,  he  could  not  re- 
—  in  other  words,  a  retaliatory  itat-  cover;  and  the  fact  that  such  indorsee 
utc;  and  it  was  held  that  it  cotild  not  tss  a  director,  the  treasurer,  and  one 
ncorer  on  a  preminm  note.  of  the  executive  committee  of  the  for- 
'  Btewart «.  Northampton  Mnt.  Ac  eign  insurance  company,  was  lu^ctmt 
Ins.  Co.,  38  If.  J.  L.  436.  evidtnee  that  he  had  reasonable  cause 

*  Ante,  ii  6737,  S06S.  to  know  suidi  fact.    Williams  v.  Che- 

•  Williams    «.    Cheney,    3  -  Gray  ney,  8  Gray  CMaas,),  206. 
(Hsse.),216,222;WilliamBtr.Cheney,  *  Ant«,iT9bl. 

8  Gray  (Mass.),  206.    Upon  theques-  *  Farrioro.  New  England  Mortgage 

tioa  who  ie  a  bona  fide  holder  for  value,  Ac.  Co.,    88  Ala.    275;    Mallens  v. 

it  has  been  held  proper  to  charge  a  American  Freehold  Ac  Oo.,  88  Ala. 

jury  that  if  the  indorsee  of  a  premium  280 ;  Christian  v.  American  Freehold 

note  given  to  a  foreign  insurance  com-  Ac  Co.,  8tf  Ala.  198. 
pany  which  has  not  complied  with  the 
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which  are  malitm  in  *e.  Such  deciBionB  put  the  contracts  under  em- 
BideratioD,  although  perfectly  innocent  and  meritorioaa  in  them- 
aelres,  on  the  footing  of  contracts  trhich  are  essentially  crinuoal, 
corrupt,  or  fraught  with  moral  turpitude,  or  otherwise  opposed  to  the 
public  policy  of  the  State.  In  leveling  such  contracts  to  this  ground, 
and  in  allowing  their  own  citizens  to  repudiate  them  od  euoh  a  plea 
while  keeping  the  consideration,  the  courts  degrade  the  commercial 
morals  of  the  people,  encourage  general  dishonesty,  expal  capital 
from  the  State,  and  bring  its  judiciary  into  deserved  disrepute.  A 
better  view  is  that  each  a  statutory  restraint  upon  foreign  corpora- 
tions, in  the  absence  of  express  language  declaring  the  contract 
void/  merely  operates  to  saapend  tha  remedy  thereon,  until  suoh  time 
as  the  corporation  complies  with  the  statute ; '  and  that  the  legisli^ 
tura  may  validate  such  a  mortgage  by  a  retrotpective  etalvte.' 

g  79SO.  Doctrine  that  the  Fatlare  of  the  Fordgn  Oor> 
poration  to  Comply  wtth  Domestic  Statates  merely  Sns* 
pends   its    Remedy   on    Contracts   until   Compliance.  —  The 

spectacle  of  the  demoralization  produced  by  judicial  decisioas 
which  uphold  the  citizens  of  the  State  in  repudiating  their 
honest  engagements  with  foreign  corporations,  on  grounds 
having  DO  relatiou  to  the  merits  of  those  engagements,  was 
evidently  the  circumstance  vrhioh  drove  the  Supreme  Court 
of  Indiana  to  a  recousideration  of  this  question,  so  as  to  bold 
that  the  statute  of  that  State  relating  to  foreign  corporations 
and  their  agents,  which  pat  such  foreign  corporations  and 
their  ^ents  under  a  restraint  enforced  by  a  penalty,  against 
doing  business  in  the  State  nutil  they  complied  with  certain 
named  conditions, — did  not  operate  to  render  the  contracts 
made  by  such  corporations  with  citizens  of  the  State  before 
complying  with  such  conditions,  absolutely  void,  but  merely 
operated  to  suspend  the  remedy  of  the  foreign  corporation  in 
the  courts  of  the  State  upon  such  contracts,  until  it  should 
have  complied  with  the  statutory  conditions.*  The  new 
theory  was  that,  until  such  compliance,  any  action  by  the 

*  Daly  e.  National  Lite  Ins.  Co.,  84  well,  54  Isd.  270;  a.  e.  23  Am.  Bep. 
bid.  1;  pari,  4  ^B&O.  641;  Daly  •■  National  life  Ina.  Co., 

■  Post,  i  7963.  04  Ind.  1;  Singer  Uan.  Co.  v.  Brown, 

*  Wood  Mowiiv  Ac  Co.  «.  Cald-     61  Ind.  548. 
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foreign  corporaiion  to  enforce  the  contract  was  prematurely 
brougM;  so  that  an  answer  setting  up  the  non-compliance  of 
the  foreign  corporation  with  the  statute  would  be  an  answer 
in  the  nature  of  a  plea  in  abateinent,  and  judgment  upon  it  in 
favor  of  the  defeudaut  would  operate  merely  to  o&afe  the  >utf> 

g  7&B7.  J>ootrine  that  FaUore  to  Complr  with  Snob  Stat* 
ateci  doe«  not  B«nder  Contraots  Void. — We  now  come  to 
a  numerous  class  of  holdings  contrary  to  the  foregoing,  to 
the  affect  that  the  failure  of  the  foreign  corporation  to  comply 
with  the  domestic  statutes  prescribing  the  conditions  upon 
which  it  ehall  be  permitted  to  do  business  within  the  State, 
does  not  render  its  contracts  made  therein  void  and  non> 
enforceable,  or  prevent  it  from  maintaining  an  action  against 
the  domestic  citizen  thereon,  unless  the  statute  so  states  in 
express  language.*    If  a  foreign  insurance  company  writes  a 


■  Wood  Mowing  &a.  Co.  «.  Oald- 
weU,  54  Ind.  270,  381 ;  «.  e.  33  Am. 
Bep.  641.  Bat  the  court  conceded 
thftt  il  the  [set  thftt  the  company  had 
not  complied  with  the  statute  should 
appear  in  the  complaint,  it  ooold  be 
taken  adTantoge  of  by  demarrer. 
Ibid.  It  ia  therefore  not  sufflident,  in 
delending  on  this  groand,  for  the  de- 
fendant to  allege  that  fbe  foreign  oor- 
poratiou  had  failed  to  comply  with 
the  Btatntory  reqairemeats,  at  or 
^ior  to  the  execution  <rf  the  contract 
Boed  Ml,  bat  it  mnflt  allege  that  it  had 
not  complied  with  them  at  or  friar 
to  the  eommencKnent  ol  the  action. 
Singer  Han.  Oo.  v.  Brown,  64  Ind. 
fi48.  When,  therotoie,  an  inenranca 
company,  created  bj*  an  act  of  Con- 
greet  wiQiln  the  District  of  Colombia, 
made  a  loan  npon  lands  in  Indiana, 
witboat  complying  with  the  atatBta 
)»eecribing  the  condition  npoa  which 
forfdgn  corporations  might  do  bosi- 
nees  in  that  State,  and  brooght  aa 
action  to  forecloae  the  mortgage,  and 
the  defendants,  in  their  answer,  set 


np  the  want  of  compliance  of  the 
plaintiff  with  the  statute, —  It  was 
held  that  the  ajiiver  wot  good  merely 
<u  a  pita  in  abatemtrU;  since  the  fail- 
nre  of  the  plaintiff  to  comply  with  the 
statute  did  not  render  the  mortgage 
Toid,  but  merely  saspended  the  right 
to  forecloee  it  nntU  it  should  ha've  so 
complied.  Daly  «.  National  life  Ins. 
Co.,  64  Ind.  1. 

■  Bherwood  «.  AMe,  83  Ala.  IIS; 
•.  e.  3  Boath.  Hep.  807;  8  Am.  8t. 
Rep.  695  (oveimled  by  anbaequent 
dedsions  in  that  SUte,  aab,  i  7965) ; 
American  Loan  A  Trust  Co.  a.  East 
d(  West  R.  Co.,  87  Fed.  Bep.  243,  246; 
«.  c  6  Rail.  A  Corp.  L.  J.  110  (fol- 
lowing Sherwood  ••  Alvis,  tttpni); 
Northwestern  Ac.  Life  Ins.  Co.  v. 
Orerholt,  4  Dill.  (U.  S.)  287;  Toledo 
Tie  Ac.  Co.  «.  Thomas,  33  W.Va.  566; 
<.  &  U  S.E.  Bep.S7;  2S  Am.  BL  Rep. 
936;  Wright  «.  Lee,  4  8.  Dak.  2.47; 
*.  e.  61  N.  W.  Rep.  706;  Bt^en  Ac. 
Corp.v.  Simmons,  165  Mass.  26S;  t.o. 
29N.  £.Bep.680;  Connecticnt  <hc. 
£^  Ina.  Co.  V.  Whipple,  61  H.  H.  61 ; 
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policy  upon  the  life  of  a  domestic  citizen  before  complying 
with  the  proviaioxia  of  auch  a  statute,  the  assured  cannot  make 
that  the  ground  of  refusal  to  pay  premiums;  but  if  the  policy 
contains  the  usual  provision  of  forfeiture  for  non-payment 
of  premiums,  it  will  lapte  by  reason  of  such  non-payment, 
although  the  company  may  not  have  complied  with  the  stat- 
ute. In  other  words,  if  the  policy  remains  in  force  at  all,  it 
remains  in  force  according  to  its  terms;  it  is  not  valid  in  so 
far  as  it  operates  against  the  company,  while  at  the  same  time 


Oonnectlcat  River  Mat.  Fire  Inf.  Co. 
V.  Way,  62  N.  H.  622;  Deftrbora 
Foundry  Co.  v>  Angostiae,  6  Wash. 
67 ;  1.  c.  31  Pac.  Bep.  S27 ;  Scrngga  s. 
Scottish  Mortgage  Co.,  54  Ark.  666; 
(.  e.  16  8.  W.  Rep.  663;  American 
Ins.  Co.  tr.  Butler,  70  Ind.  1 ;  Unioa 
Mat  Life  Iob.  Co.  «.  McMillen,  21 
Ohio  St.  67 ;  Union  laa.  Oo.  «.  Smart, 
60  N.  H.  45B;  The  Haniatee,  6  Bias. 
(U.  8.)  381;  Ehimaa  «.  Teatoaia  Ina. 
Co.,  1  McCrary  {U.  8,),  123;  Oolam- 
bualns.  Co.  v.  Walsh,  18  Mo.  229; 
Waahburn  Mill  Co.  t>.  Bartlett,  3 
N.  Dak.  138;  i.  e.  64  N.  W.  Bep.  544, 
vhere  there  is  a  learned  aad  intelli- 
gent discuBBion  of  the  queatioo  bj  Ba^ 
tbolomew,  J.  Some  of  the  statatet 
expraealy  so  provide.  Sao  Maaa.  Stat. 
1884,  ch.  830,  ^  3;  also  Roji^n  Ac. 
Corp.  «.  Sioimons,  165  Mass.  259; 
I.  e.  29  N.  E.  Bep.  580.  Thus,  it  haa 
bees  held  tltat  the  failure  of  a  fore^ 
corporation  to  comply  with  the  con- 
ditions preocribed  hy  the  constitntioa 
end  statutes  of  the  State  upon  which 
aach  corporationa  might  be  admitted 
to  do  business  within  the  State,  does 
not  prevent  an  attignee  for  tiu  cred- 
t(ur«  of  such  corporation  from  recov- 
ering its  property  within  the  domestic 
State.  Wright  «.  Lee,  4  S.  Dak.  237 ; 
«,c.61N.W.  Bep.  706.  So,  contrary  to 
holdings  already  noted  iantt,  i  7953), 
the  conrta  which  take  this  view  up- 
hold actions  by  foreign  insurance 
6334 


Gompaniea  upon  premium  note*  given 
by  domestic  citizens,  althoufih  the 
company  may  not  have  complied  with 
auch  a  restrictive  statute.  Connecti- 
cut River  Hut.  F.  Ins.  Co. «.  Whipple, 
61  N.  H.  61 ;  Connecticut  Biver  Hut. 
F.  Ins.  Co.  ».  Way,  62  N.  H.  622; 
Union  Ins.  Co.  v.  Smart,  60  N.  H.  468 
(distinguishing  Haverhill  Ins.  Co.  •. 
Prescott,  4S  N.  H.  647;  i.  e.  60  Am. 
Dec.  123;.  The  Supreme  Court  o( 
Indiana,  evidently  realiiing  the  diffl- 
cutty  of  adhering  etrictly  to  its  former 
theory  (ante,  4  7061),  has  more  rft- 
cently  held  that,  where  a  foreign 
insurance  company,  prior  to  making 
contracts  of  insurance  in  that  State, 
baa  mbttanliaUji  complied  with  the 
proviaiona  of  auch  statutes,  the  iailare 
of  the  Awtitor  of  the  State  to  furnish 
the^entolaochcompany  with  a  cer- 
tified copy  of  ita  act  of  incorporation, 
whereby  he  la  diaabled  from  filing,  in 
the  office  of  the  clerk  of  the  county 
court,  the  statement  required  by  the 
statute,  will  not  avoid  such  contracts, 
nor  prevent  a  recovery  by  the  com- 
pany upon  promiesory  notes  taken  in 
settlement  thereof.  American  Ins. 
Co.  V.  Butler,  70  Ind.  1.  This  ia  tan- 
tamount to  holdings  previonaly  noted 
(ant«,  f  7936),  to  the  eSect  that  the 
certified  copy  by  the  State  officer  is 
not  the  only  evitUnet  ot  compliance 
with  the  etatuto. 
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being  void  Id  so  far  as  it  imposes  a  burden  upon  the  assured 
or  the  beneficiary .' 

g  7958.  Doctrine  where  the  Statate  Gives  a  Specific  Pen. 
aXty.  —  Some  of  the  decisions  cited  in  the  preceding  section 
have  been  influenced  by  the  consideration  that  the  statute 
imposes  a  distinct  penally  upon  the  foreign  corporation  and 
upon  its  agents  for  doing  business  within  the  State  in  violation 
of  the  statutory  restrictions;  and  the  courts  have  reasoned  in 
such  oases  that  it  was  the  intention  of  the  legislature  that  the 
penal  or  criminal  sanction  should  afford  the  only  remedy  for 
the  violation  of  the  statute,  and  that  it  did  not  intend  that  a 
violation  of  the  statate  should  operate  to  avoid  contracts  made 
before  its  conditions  were  complied  with,*  There  is  no  hard 
sad  fast  rule  of  statutory  construction  which  requires  the 
courts,  in  every  case,  to  hold  that  the  corporation  is  disabled 
from  bringing  an  action  upon  a  contract  which  it  has  made 
with  a  domestic  citizen,  while  doing  business  in  the  State  in 
violation  of  the  provisions  of  such  a  statute.  The  question 
will,  in  every  case,  depend  upon  a  fair  construction  of  the 
statute;  and  cases  will  arise  where  the  reasonable  interpreta- 
tion will  be  that,  in  annexing  the  penalty,  the  legislature  in- 
tended that  that  should  be  the  exclusive  sanction  of  the  statute.* 

'  TTnion  Mut.  Lite  Ins.  Oo.  «.  Ho*  statotoannezeBa  penalty  to  the  doing 

Uillen,  24  Ohio  St.  67,  79.    The  conrt  ot  &n  act,  it  doea  not  alwajfi  implf 

hold,  argwndo,  in  compliance  with  that  the  prohibition  will  render  the 

the  doctrine  of  the   text,  that  the  actTOid,  — bm  Pangborna.  Wettlake, 

p(rii<7  ia  furi  votdaitU  by  ttiher  paiti/,  86  Iowa,  646,  648. 

Ihid,  'Thus,  inacaae  in  Alabama,  where 

*  Fritta  «.  Palmer,  182  U.  S,  282 ;  the  court  had  under  consideration  the 
Union  Hut.  Lite  Ins.  Oa  «.  McMillen,  oonstmction  of  a  statute  giving  effect 
84  Ohio  St.  67;  Elirman  v.  Tentonia  to  a  conatitntional  proTieion  impoeing 
Ids.  Co.,  1  McCrat7([J.  8,),  123;  The  reatrictiona  upon  foreign  corporations, 
HaniBtee,6  Bias.  (U.  S.)  381;  Toledo  which  sUtnte  annexed  heBTj  pen- 
Ac  Go.  tt.  Thomas,  83  W.  Va.  566;  altiea  upon  such  corporatlong  and 
1.  o.  2S  Am.  St.  Bep.  925;  11  8.  £.  their  agents  for  engaging  in  business 
Rep.  S7;  Sherwood  •■  Alvis,  83  Ala.  withoat  complying  with  its  provi- 
116;  *.  e.  3Am.  Bt.  Bep,  696;  3  South,  aions,  it  was  said  that  the  impoeition 
Bep.  807 ;  Pennypacker  v.  Capital  Ins.  of  thoee  proriaiona  would  not  hara 
Co.,  60  Iowa,  66;  i.o.  SO  Am.  St.  Bep.  the  effect  of  making  contracts  void 
386.   To  the  doclnne  that  when  the  which  were  entered  into,  bnt  that  the 
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Many  judicial  decisions  could,  no  doubt,  be  adduced  in  sup- 
port of  the  principle  that  where  an  act  ia  neither  malum  tn  *9 
nor  malum  prohibitum, — for  instance,  the  act  of  dealing  in 
bills  of  exchange,  —  the  mere  fact  that  the  legislature  has  im- 
posed the  condition  of  a  license  upon  the  doing  of  the  bnsi- 
ness,  does  not  avoid  contracts  made  with  such  a  dealer  before 
he  has  taken  out  the  license.'  Bat  it  must  be  kept  in  mind 
that  the  rule  is  totally  different  where  the  business  is  in  itself 
immoral  or  dangerous  to  the  public,  in  which  cases,  tlie  fact  that 
there  is  a  penal  or  even  a  criminal  sanction  in  tlie  statute  can- 
not operate  to  reader  valid  contracts  made  in  violation  of  its 
provisions.* 


offenden  wonU  be  m«r«Iy  Kaih  to  iht 
ilatuloryftwiUiei.  Shorwood  «.  Alirii. 
as  Ala.  115 ;  I.  &  3  Am.  St.  Rep.  696, 
698.  The  court  cited :  Sedgw.  Stat.  A 
Cooet.  Lav,  2d  ed.,  339, 341 ;  Alabama 
Ac  B.  Go.  »  McAlpine,  71  Ala.  545. 
But  tha  theory  of  thii  decision  (in 
Sherwood  o.  Alvis,  $upra),  was  over- 
turned in  Bubeeqnent  cases  in  that 
State,  the  conrt  holding  thatcontraeti 
made  by  foreign  corpoiationa  withont 
eomplying  with  the  constitutional  pro- 
Tieions,  were  void  in  anch  a  sense  that 
they  could  neither  be  enforced  by  the 
ioralgn  corporation  nor  by  iti  agent 
loT  the  purpose  of  recovering  his  oom- 
miMkms:  Fairior  •,  New  Eocland 
MortgHB  Ac-  Co.,  83  Ala.  376;  Mul- 
lens v.  American  Freehold  AcOo.,8S 
Ala.  280;  Christians^  American  Free- 
hold Ac  Oc  89  Ala.  198;  Dudley  «. 
Ccdiier,  87  Ala.  431 ;  i.  e.  13  Am.  St. 
Bep.  66.  These  decieioiu  distinguish 
the  case  of  ^erwood  *.  Alvis,  ntpra, 
npon  its  tacts,  by  pointing  out  that 
that  wM  a  case  where  a  mortgage 
execnted  in  favor  of  a  foreign  corpo- 
ration had  been  f<M«cloaed  and  the 
pnrchmer  bad  broagbt  ^tetnunt;  so 
that  the  coatraet  was  MfBMtei.  That 
the  loKcid'nff  e^  Mil*en|p(i«M  ta  Aa  op- 
ital  Mek  of  a  (oieign  eorponticKi  ii 


not  an  act  or  agreement  intended  to 
be  rendered  inoperative  "by  suck  a 
statute,  see  Fayson  v.  Withers,  6  BtM. 
(TT.  S.)  269. 

'  See  Lindsey  «.  Ratherford,  17  B. 
Mon.  (Ky.)  246. 

*  For  instance,  where  the  pltdntiff 
was  the  owner  ol  a  lottery  scheme,  and 
employed  the  defendant  as  his  sgent 
to  sell  his  lottery  tickets,  em  powering 
him  to  receive  and  retain  the  proceeds 
of  such  salea  until  satiafled  that  the 
drawing  was  fairly  oondncted,  and  re~ 
quiring  him  then  to  account  therefor, 
— it  was  held  that  he  conld  not  recover 
on  a  note  given  by  the  defendant  for 
the  araormt  of  the  prooeeda  of  lottery 
tickets  tboa  sold  by  bim.  Lemon  «. 
OroMkopf,  S3  Wis.  447;  t.  e.  99  Am. 
Dec.  68.  So,  the  sale  of  mtoxicaUng 
lu^tiort  la  generally  recognised  as  an 
evil  to  be  repressed  by  legislaticm, 
rather  than  oicoaraged  or  tolnated ; 
and  therefore  the  sale  of  intoxicating 
Uqnors  withont  a  license,  or  on  Sun- 
day, agiunst  the  prohibitioa  of  a  stat- 
ute, ia  a  contract  of  suds  a  natura 
that  an  action  cannot  ordinarily  be 
maintained  thereon  (Helchoir  vi  Mo- 
Oarty,  81  Wit.  263;  «.  e.  11  Am.  Bep. 
606),  althongh  it  ia  well  known  that 
ia  many  casca  sodi  atatulaa  are  r«- 
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g  7959.  I>octrine  Oiat  Keitlier  Part;  can  Set  np  his  Own 
Tlolation  of  Iaw.  —  Where  the  prohibitory  statute  also  aa- 
nexeg  a  penalty, there  ia  more  room  for  doubt;  but  even  in  the 
latter  case  many  courts  take  the  view  that  the  corporation 
will  not  be  allowed  to  make  ita  own  violation  of  the  lav  the 
ground  of  an  action  in  the  courts  of  the  sovereignty  whose 
law  it  has  violated,  so  as  to  maintain  an  action  upon  the  con- 
tract.* The  generai  theory  probably  is,  that  no  action  can  be 
maiutained,  grounded  upon  the  doing  of  that  which  is  prohib- 
ited by  law,  and  that  the  mere  fact  that  the  statute  imposes 
a  penalty  or  a  criminal  sanction  does  not  alter  the  principle,* 


garded  merely  aa  wsenue  law«,  aothat 
the  Tiolation  of  tbem  does  not  invali- 
dAt«  the  oontract.  Ttie  law  ii  n<K  ia 
euch  a.  Btate  u  the  Snpreme  Court 
of  WiBconem  laj  in  the  lait  case,  that 
"  it  is  quite  inua&terial  whether  such 
illegal  oontract  be  moium  in  m,  or  only 
wtalum  prohibituiti.  In  either  case  the 
nuLzim,  tx  turpi  caum  mm  orifur  actio, 
ia  applicable."  That  may  be  the  law 
in  particolv  juriwlictiana,  and  Ja^iea 
uaj  inadvertently  have  declared  it  ia 
br<^  temiB  in  many  cbms;  but  de- 
ciuona  can  be  ciMd,  even  from  the  Su- 
preme Oonrt  of  Wiaconsin,  diapnting 
the  propoeition.  It  may  not  be  amisB, 
however,  to  note  the  cases  which  the 
Supreme  Court  of  'Wiaconsin  cite  in 
■npport  of  it:  Bchvartzer  v.  Gillett, 
1  Ghand.  (Wis.)  207;  Kellogs  •■  Lu- 
kin,  3  Chaod.  (WU.)133;  Bryan  v. 
Beynolda,  6  Wis.  200;  «.  e.  68  Am. 
Dec.  6S;  Fay  v.  Oatley,  6  Wis.  42; 
Maxwell  «.  Beed,  7  Wis.  582;  ^tna 
laa.  Oo.  V.  Harvey,  llWia.  391;  Mil- 
ler *,  lArson,  19  Wis.  463;  Phalen  «. 
Clark,  19  Conn.  421 ;  *.  c.  60  Am.  Dec 
253;  Finn  v.  Donahue,  S5  Conn.  218; 
Gray  «.  Hook,  4  N.  Y.  440;  NeUis 
V.  Clark.  4  HiU  (N.  Y.},  424;  Mills  •. 
Bice,  e  Gray  (Maas.).  456;  Dodson  «. 
Harris,  10  Ala.  566 ;  Pepper  v.  Haight, 
20Barb.<N.Y.)429;  Martino. Wade, 
87  CaL  IGS ;  Hoover  v.  Fierce,  27  Miss. 


13;  Day  v.  McAllister,  16  Gmy 
<MaM.),  433;  Toler  v.  Armstrong,  4 
Wash.  (U.  6.)  297.  That  these  hold- 
Inge  do  not  express  any  hard  and  fast 
rule  of  law  may  be  |m>ved  by  the 
mere  reference  to  the  decieiona  ia  the 
next  Bection,  and  especially  to  such 
cases  M  Ohaae's  Patent  Elevator  Go. 
e.  Beaton  Tuw-Bout  Co.,  152  Mass. 
42S,  where  a  statute  provided  the 
manner  in  which  corporations  of  a 
certun  kind  m^ht  be  organized,  and 
forebode  every  such  corporation  to 
"  commence  the  transaction  of  the 
business  for  which  it  was  organized  " 
until  thoae  things  are  done.  Here  it 
was  held  that  a  contract  made  by 
■uch  a  corporation,  in  the  course  of 
its  busineas,  before  "those  things" 
had  been  done,  was  nevertheleBS 
valid.  And  see  ttie  reasoning  in  Bob- 
era  &c  Corp. «,  Simmons,  156  Mass. 
250,280. 

'  Cincinnati  dec.  Oo.  «.  Bosenthal, 
65  II).  85;  (.  e.  8  Am.  Rep.  626; 
Tborne  v.  Travelers'  Lasurance  Co., 
80  Pa.  St.  15 ;  t.  e.  21  Am.  Hep.  89. 

*  See  Mitchell  v.  Smith,  1  Binn. 
(Pa.)  no,  118;  «.  e.  2  Am.  Dec.  417; 
Seldenbender  tp.  Charles,  4  Serg,  &  R. 
(Pa,)  151;  j.  e.  6  Am.  Dec.  682;  Swan 
ti.  Scott,  11  Serg.  &  E.  (Pa.)  165;  Co- 
Inubia  Bank  v.  Haldeman,  7  Watts 
&  S.  (Pa.)  233;  t.  c.  42  Am.  Dec.  228; 
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But  the  mid  is  not  universe,  either  in  respect  ol  actions  tx 
eontraclu  or  ex  delicto.  Properly  restrained,  the  rule  is  that  a 
plaintiff  cannot  recover  wJtere  he  derivea  hia  title  to  maintain 
kia  action  from  hia  own  breach  of  the  law}  But  the  mere  fact 
that,  at  the  time  when  the  cause  of  action  arose,  whether  it  be 
a  cause  of  action  ex  contractu  or  ex  delicto,  the  plaintiff  was 
engaged  in  a  eoUateral  violation  of  law,  will  not,  under  the  rule, 
disable  him  from  maintaining  bis  action.  For  illnetration, 
coming  into  the  domain  of  the  law  of  torts,  if  a  man  is  driv- 
ing with  his  team  on  the  wrong  aide  ol  the  road,*  or  is  allow- 
ing his  wagon  to  stand  transversely  across  the  street,  instead 
of  lengthwise  upon  it  as  required  by  a  city  ordinance/ — and 
in  that  condition  another  traveler  negligently  drives  upon 
his  team  and  vehicle,  he  may  have  an  action  for  the  resulting 
damages.*  On  this  principle,  although  the  corporation  can- 
not make  its  own  violation  of  the  law  the  ground  of  an  action, 
yet  the  other  contracting  party  is  not  precluded  thereby  from 
maintaining  hia  action  to  enforce  the  contract;  for  the  prohi- 
bition of  the  statute  is  not  against  him,  but  in  so  far  sa  be 
participates  in  its  violation,  his  act  is  not  of  such  a  character 
that  hia  right  of  action  arises  proximately  out  of  his  own 
wrongful  act,  but  if  his  act  is  wrongful  at  all,  its  wrongfulness 
la  collateral  to  his  right  of  action.  He  may,  indeed,  know 
that  the  corporation  has  no  right  to  do  business  in  the  State 
without  complying  with  certain  statutory  conditions;  indeed 
he  is  bound  to  know  this  if  he  ia  bound  to  know  the  law;  but 
he  may  not  know  whether  or  not,  in  the  particular  case,  the 
corporation  has  complied  with  those  conditions;  and  where 

Thoiiiuv.Bndy,10Fs.  Bt.ie4;Bcott  2t>3;  Blmpaon  «.  BIoM,  7  TannLSie; 

V.  Daffr,  14  Pa.  SL  18,  20;  Holt  i.  Bosworth     «.     Swansej',    10     Uet. 

Greeo,  73  Fa.  SL  198;  i,  «.  13  Am.  (Mass.)  363;  t.  e.  43  Am.  Deo.  441. 
Rep,  737;  Law  «.  Uodgwn,  S  Oamp.  >  Bpofford    «.     Hartow,    S    Allen 

147;  t.  e.  11  East,  300;  Lsngton  «.  CMB8B.),17e. 
HughM,  1  Mftule  &  B.  693.  •  8teele  v.  Enrkhardt,  104  Mms. 

'  Gregg  ».  Wyman,  4  Cuah.  (Maaa.)  69 ;  «.  e.  fl  Am.  Rep.  191, 
322;  Way  t>.  Foeter,  1  Allen  (Mass.},  •  See,  for  further  Ulnatratdoiis  of 

408;  Woodman  «.  Hnbbard,  25  N.  H.  thu    principle,  2   Thomp.  Nef;.  (Ist 

67;  «.e.  67  Am.  Dec  310;  Fbalanv.  ed.),P- 1161,  4  H.  and  p.  1201,  4  49, 
Clark,  19  Conn.  421;  t.  e.  60  Am.  Dec 
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the  State  neglects  to  proceed  against  it  to  oust  it  from  so  vio- 
lating its  sovereignty,  be  may  innocently  and  rightfully  con- 
clude that  it  has  complied  with  the  law.  In  such  a  case  it 
would  be  a  perversion  of  the  statute  if  the  courts  of  the  State 
were  to  use  it  to  strike  down  the  rights  of  their  own  citizens, 
they  being  guilty  of  do  wrong;  and  it  would  be  a  violation  of 
a  well  understood  principle,*  to  allow  the  foreign  corporation, 
by  way  of  defense  to  a  meritorious  action  brought  by  a  do- 
meatic  citizen,  to  set  up  its  own  turpitude  and  violation  of  the 
domestic  law.    Such,  it  is  confidently  believed,  is  not  the  law.* 

S  7960.  Corporation    Estopped   to    Set   ap    Ito   'Want   of 
Compliance  with   Snch   Statates  In   Avoidance  of  Ito  Own 

Contracts. —  If  the  State  does  intervene,  and  if  the  domestic 
citizen,  for  whose  protection  the  statute  was  framed,  does  not 
elect  to  rescind  it,  then,  upon  every  sound  principle,  the 
foreign  corporation  will  not  be  heard  to  set  up  its  own  viola- 
tion of  the  domestic  law  in  avoidance  of  its  contract  made 
with  a  citizen  of  the  domestic  State.  It  will  not  be  allowed 
when  sued  by  such  citizen  to  enforce  such  a  contract,  to 
defend  on  the  ground  that  it  has  failed  to  comply  with  the 
statutes  of  the  State  requiring  certain  things  to  be  done  as  a 
condition  precedent  to  its  right  to  do  business  within  the 
State.     It  will  not  be  suffered  thus  to  set  up  its  own  turpitude 

>  AnU,  i  6016.  had  pnrchued  it  %t  »  tniBtee'i  sale 
■  When,  therefore,  there  wu  a  under  the  mortgage,  the  mortgagor 
eoDBtitntional  proneioii  prohibiting  set  np  the  defenM  that  the  mortgagee 
foreign  Gorporationa  from  doing  buai-  was  a  foreign  corporation,  that  the 
Besa  within  the  State  without  ha-ring  loan  was  made  and  the  mortgage  exe- 
at Icttat  one  known  place  of  bnsinesi,  cnted  in  Alabama,  and  that,  at  the 
and  an  anthorized  agent,  or  agenU,  timewhenthecontract  was  made,  the 
therehi,  the  New  England  Mortgage  corporation  had  no  place  ot  bnnness 
Security  Oompanj',  a  corporation  or-  in  Alabama  and  no  agent  or  agents 
ganized  nnder  the  laws  of  Oonneoti-  therein.  It  was  held  that  this  was 
cnt,  made  a  loan  of  money  and  not  *  good  defense  to  the  action :  the 
received  from  the  borrower  a  mort-  mortgagor  was  estopped  from  setting 
g^e  on  certain  real  estate  situated  In  up  these  facta  to  defeat  the  mortgagee 
Alabama,  to  vecore  the  repayment  of  after  having  received  the  bentf  ts  ol 
the  loan. — In  an  action  to  recover  the  contract.  Sherwood  ■.  Alvis,  83 
poMirnmnn  of  the  land  by  one  who  Ala.  116;  j.  e.  S  Am.  St.  Bep,  996, 
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in  avoidance  of  its  contracts  otherwise  fairly  made.'  For 
instance,  although  a  foreign  insurance  company  enters  the 
domestic  jurisdiction,  and  there  does  business  by  writing 
policies  upon  the  property  or  lives  of  domestic  citizens  in 
violation  of  such  a  restrictive  statute,  it  will  not  be  able  to 
defend  on  this  ground,  when  an  action  is  brought  against  it 
to  recover  the  amount  assured  in  the  policy.*  The  reason  is 
that  the  plaintiff  and  the  defendant  are  not  in  pari  delicto. 
The  plaintiff  may  rightfully  presume  that  the  defendant 
has  complied  with  the  statutes  entitling  it  to  do  business 
within  the  State.  It  has  been  observed  that  one  of  the  objects 
of  such  statutes  is  the  protection  of  the  people  against  worth- 
less foreign  companies;  and  that,  as  the  domestic  citizen  is  not 
required  to  see  that  the  foreign  corporation  has  observed  the 
laws  before  he  enters  into  a  contract  with  it,  there  is  no  rea- 
son, founded  in  public  policy,  which  will  enable  a  solvent 
foreign  corporation  which  has  violated  the  domestic  law  in 
making  contracts  and  receiving  the  consideration  therefor 
from  an  innocent  citizen,  to  escape  liability  for  its  perform* 
ance  by  setting  ap  its  own  turpitude.  "  Such  defense  will  not 
avail  for  merit  of  him  who  pleads  it  Against  an  innocent 
party  '  no  man  shall  set  up  his  own  iniquity  as  a  defense  any 
more  than  as  a  cause  of  action.'  "  * 

g  7961.  Whether  A^ent  of  Forel^  Corporation  can  De- 
feud  on  Tills  Ground  airainst  an  Action  by  the  Corporation 
on  hU  Bond.  —  Some  of  the  cases  hold  that  where  a  foreign 
corporation  enters  a  State  by  means  of  its  agent,  and  does 

>  Lasher  v.  Stimson,  146  Pa.  St,  Hartford  Live  Stock  Ins.  Co.  c.  Uat- 

80 ;  t.  e.  23  Atl.  Rep.  522.  th«wB,  lOS  Mass.  221 ;  Claj  Eire  &c. 

■  Pennypacker  v.  Capital  Ins.  Co.,  Ins,  C<x  v.  Huron  Salt  &c.  Co.,  31 

80  Iowa,  66:   I.  e.  20  Am.  8t.  Sep.  Mich.  346;  The  Maniatee,  6  Biss.  (U. 

895 ;  46  N,  W.  Rep.  408 ;  8  L.  R.  A.  80  381 ;   BrooUTn  Life  Ina.  Co.  c. 

230;  Union  Mutnal  Life  Ins.  Co.  «.  Bledsoe,  62  Ala.    638;    Watertown 

McMillen,  24  Ohio  Bt.  S7 ;  Behler  «.  Fire  Ins.  Co.  «.  Rust,  141  111.  85 ;  af- 

German  Mat.  Fire  Ins.  Co.,  68  Ind.  flrmins  i.  e.  40  HI.  App.  119. 
347;    Swan  e.  Watertown  Rre  Ins.  '  Watertown  Fire  Ins.  Co.  «.  SI- 

Oo.,  »  Pa.  St.  87;  Watertown  Fire  mona,  96  Pa.  St.  620,  636. 
Ins,  Co.  V.  Bimong,  96  Pa.  St.  520; 
6340 
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biuiiuw  there,  in  Tiolation  of  restrictive  ttatates  suoti  as  those 
under  oonsideration,  it  cannot  maintain  an  action  against  its 
agent  apon  the  bond  given  by  hitn  to  the  corporation  to  aeeute, 
4he  faithftil  falflllment  of  his  duties,  for  the  reason  that,  the 
doing  of  the  business  \>j  the  agent  being  ezpresBly  prohibited 
by  the  local  statute,  no  recovery  can  be  had  without  proving 
that  both  the  plaintiff  and  the  defendant  have  violated  the 
law.* 

S  7988.  Xroa-compUanee  with  Such  Statntee  Prvrenta 
Aseat  tram  Becwverlng  Commisalona.  —  On  the  same  ground, 
it  has  been  held  that  an  agent  who  does  business  within  a 
State  for  a  foreign  corporation,  which  is  there  in  violation  of 
the  laws  of  the  State,  cannot  maintain  an  action  (gainst  a  oit< 
izen  of  the  State  to  recover  his  eommiition  for  a  loan  of  money 
procured  for  such  citizen  from  the  foreign  corporation.' 

g  796S.   Ij^lslatare     may   Talldato    Such     Contracts. — 

Moreover,  it  has  been  held  competent  for  the  legislature  by  a 
reiroapective  4tat%U6  to  validate  eontraeti  made  between  domestic 


>  Thorna  ••  Trkvelera'  Ina.  Co.,  80 
P».  St.  15;  I.  e.  21  Am.  Rep.  89;  Mq< 
tuBl  Benefit  Life  Ins.  Co.  r.  Bates,  B2 
Pr.  St.  862:  Dudley  «.  Collier,  87  AU. 
431 ;  t.  e.  IS  Am.  St.  Rep.  5G ;  United 
SUtea  LU«  Ins.  Go.  v.  Adams,  7  Biss. 
(U.  S.)  30.  Concurring  with  theea 
dadflions  soe  Lemon  v.  Grosskopf,  22 
Wia.  M7;  *.  e.  99  Am.  Dec  58,— 
vhere  the  plaintiff  was  not  allowed  to 
recover  oE  his  agent  money  collected  bj 
the  latter  In  numing  a  loUery  tebeme. 
Similarly,  see  Hunt  v.  Knickerbocker, 
K  John«.  (N.  T.)  326.  Some  of  the 
cases  safest  a  distinction  between 
the  right  to  recover  mone^  collected 
by  the  ^^nt,  and  the  rigbt  to  recover 
back  money  paid  into  Uis  hands  by  the 
principal,  allowing  a  recovery  in  the 
latter  case.  See  Lemon  r.  Grosskopf, 
22  Wis.  447,  453;  $.  e.  99  Am.  Dec  5S. 
For  u)  ■Gti<m  on  the  bond  of  an  agent 


of  a  fore^  losnranoe  ennpany,  where 
the  qnestion  was  whether  the  agent 
acted  withont  a  license,  and  the  case 
was  determined  on  the  theory  that 
his  license  was  not  shows  to  have  ex- 
pired, — see  Scottish  Commercial  Ins. 
Oo.  c.  Plummer,  70  He.  540.  Otber 
conrte  hold  that  in  snch  a  case  the 
agent  will  not  be  allowed  to  set  ap  his 
own  violation  of  the  law  as  a  reason 
why  he  should  not  keep  the  contract 
which  he  has  made  with  his  princi- 
pal (Penn  Hut.  Life  Ins.  Co.  t.  Brad- 
ley,  21  N.  Y.  Supp.  876} ;  and  that,  as 
hie  sureties  have  no  better  rights  in 
this  respect  than  himself,  they  can- 
not set  np  sncb  a  defense.  Manhat- 
tan Ins.  Co.  «.  £llis,  32  Ohio  St.  SSt 
■  Dudley  v.  Collier,  87  Ala.  431; 
$.e.  IS  Am.  St.  Bep.  56;  27  Am.  & 
Eng.  Corp.  Gas.  440;  6  Booth.  Bep. 
304. 
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citizeiu  and  foreign  corporations  in  violation  of  a  previouB 
prohibitory  statute;  since  such  curative  legislation  does  not 
have  the  effect  of  divesting  vested  rights,  or  of  impairing  the 
obligation  of  contracts,  but  merely  of  preventing  men,  npoo 
reasons  which  coacem  the  State  alone,  from  repudiating  the 
honest  engagements  into  which  they  have  entered.' 

g  70B4.  Foielgn  Corporation  can  Acquire  and  Transmit 
Talld  Titles  without  Complying-  wltb  Local  Ijaw.  —  We  have 
already  had  occasion  to  note  the  principle  that,  although  a 
oorporatiou  has  no  power,  except  upon  a  principle  of  comity, 
to  acquire  and  hold  lands  within  the  limits  of  another  80ver> 
eignty,  yet  if  it  does  acquire  such  lands,  it  may  hold  them 
until  the  State  intervenes  and  escheats  them,  and  conse. 
quently  that,  prior  to  such  intervention  by  the  State,  it  may 
transmit  a  good  title  to  such  lands  to  a  third  person.'  This 
principle  operates  in  respect  to  the  question  we  are  consider- 
ing; BO  that,  although  the  constitution  of  Colorado  provided 
that  no  foreign  corporation  should  do  business  in  that  State 
without  having  a  known  place  of  business  and  an  agent  upon 
whom  process  might  be  served;  and  although  a  statute  of  that 
State  provided  for  the  filing  by  such  corporation  with  the  Sec- 
retary of  State,  of  a  certificate  showing  their  place  of  busi- 
ness, and  designating  such  agent,  or  agents,  and  also  a  copy 
of  their  charter  or  certificate  of  incorporation,  and  providing 
that,  in  case  of  their  failure  to  do  so,  their  officers  and  stock- 
holders should  be  jointly  and  severalty  liable  on  their  con- 
tracts made  while  in  default;  and  although  another  statute 
provided  that  "no  foreign  or  domestic  corporation  established 
or  maintained  in  any  way  for  pecuniary  profit  of  its  stock- 
holders or  members  shall  purchase  or  hold  real  estate  in  this 
State,  except  as  provided  for  in  this  act,"  —  yet,  where  a  resi- 
dent of  Colorado  conveyed  real  estate  to  a  corporation  organ- 
ized under  the  law  of  Missouri,  which  had  not  taken  the  steps 
above  prescribed  to  entitle  it  to  do  business  in  Colorado,  and 
Buch  corporation  afterwards  conveyed  the  land  to  another,  its 

*  TToited  States  Mort«i«e  Oo.  *.  Gron,  93  lU.  483,  4H.  *  JtUe,  i  781& 
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gxaDte«  could  bold  it  against  a  subsequent  grantee  of  tbe 
original  grantor.  In  other  worda,  notwithstanding  tbe  fore- 
going constitutional  and  statutory  provisions,  a  foreign  cor- 
poration could  acquire  a  tide  to  land  in  Colorado  which  it  was 
capable  of  transmitting  to  a  third  party  so  long  as  the  State 
did  not  intervene.' 


■  Frittt  e.  P&lmer,  132  TT.  8.  2S2. 
Mr.  Jiutice  Miller  diuented,  on  the 
groand  thAt  the  foreign  corporation 
ooold  not  acquire  Utad  in  Colorado 
in  the  face  of  the  prohibition  of  the 
atatnte  last  quoted.  Bo,  under  a 
■tatate  of  Pennaylyania  [1  Purd, 
Pa.  Dig.  801),  which  forbida  a  for- 
eign  corporation  "  to  acqnire  and 
hold"  real  estate,  a  deed  of  convey- 
ance of  land  to  snch  a  foreign  corpora- 
UonisToid,  but  it  paaeea  a  title  which 
ft  corporation  may  bold  subject  to  the 
right  of  eecbeat  in  the  Oommon- 
wealth, — ita  title  beii^  merely  d^ 
feaaible  at  the  election  of  tbe  State 
like  that  of  an  aUtiu  Hickory  Farm 
Oil  Co.  «.  Buffalo  Ac.  R.  Co.,  S2  Fed. 
Sep.  22;  and  see  ante,  i  791S,  note. 
The  principle  of  these  decisions  ii 
elsewhere  alluded  to  (ante,  4  7918). 
See,  in  affirmfttion  of  the  principle, 
Leazote  «.  HillegoB,  7  Serg.  A  R. 
(Pa.)  SIS;  Gonndie  v.  Northampton 
Water  Co.,  7  Pa.  St.  233;  Runyan  p. 
GoBter,  4  FeL  (U.  S.)  122;  Bone  e. 
Delaware  Canal  Co.  (Pa.),  fi  Atl.  Bep. 
7S1 ;  Chicago,  Burlington  &c.  R,  Co, 
t>.  Lewie,  63  Iowa,  101 ;  i.  e.  4  N.  W. 
Bep.  842;  Miesouri  Valley  Land  Co. 
V.  Bnshnell,  11  Neb.  192;  «.  c.  8 
N.  W.  Rep.  389;  Jonas  «.  Haber- 
Bham,  107  U.  B,  174;  t.  e.  2  Sap.  Ct, 
Bep.  336;  Baniea  e.  Snddard,  117  111. 
237;  ..  e.  7  N.  E.  Rep.  477;  HaUonal 
Bank  «.  Matthews,  98  U.  B.  621; 
National  Bank  «.  Whitney,  103  V.  8. 
99;  Swope  v.  Leffingwell,  105  U.  S. 
S;  Reynolds  v,  Orawfordsville  Bank, 


112  U.  S.  406.  There  li  an  analo- 
gous propodtion  of  law  to  the  effect 
that  a  corporation  which  exists  by 
(Uurpation  and  a  violation  of  posi- 
tive law,  is,  neverthelees,  capable 
of  recuving  and  tranemitting  a  good 
title  to  real  estate,  so  long  aa  the  gov- 
ernment does  not  intervene  to  ooBt 
it  of  the  franchiee  which  it  uanrps : 
Smith  ».  Sheeley,  12  WaU.  (U.  B.) 
358, 361.  See  also  Myera  «.  Croft,  13 
WalL  (C.  S.)  291, 296 ;  Jonee  ■.  Guar- 
anty Ac  Co.,  101  U.  8. 622,  628;  For- 
tier  «.  New  Orleans  Ac  Bank,  112 
IT.  S.  439,  451.  It  was  also  pointed 
out  by  Mr.  Justice  Harlan,  in  giving 
the  opinion  of  the  court  in  Fritta  v. 
Palmer,  132  U.  8.  282,  293,  that  an 
analofty  of  the  principle  is  found 
in  cases  holding  that  the  question 
whether  a  corporation  havii^  capa- 
city to  purchase  and  hold  real  estate 
for  certain  defined  pnrpoees,  or  in 
certain  quantities,  has  taken  title  to 
real  estate  for  purposes  not  author- 
ised by  law,  or  in  excess  of  the  quan- 
tity permitted  hy  its  charter,  con* 
cems  only  the  State  within  whose 
limits  tbe  property  is  situated,  and 
cannot  be  raised  collaterally  by  pri- 
vate persons,  nnteas  there  be  some- 
thing in  the  statute  expressly,  or 
by  necessary  implication,  authorising 
themsotodo:  Cowell «.  Springs  Co., 
100  U.  8.66,60;  Jones «. Habersham, 
107  U.  B.  174,  1S8.  Tbe  analt^  to 
the  caeee  of  titles  held  and  trans- 
mitted by  alitut  has  abeady  been 
alluded  to :  Cross  t>.  De  Valle,  1  Wall. 
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S  7965.  Wbetlier  Keoeaiarj  for  Foreign  Oorpor&tloa  Pbtln- 
tUT  to  Aver  and  Prove  Compliance  with  Sueh  Statutes. — 

Judicial  aathoritj  ia  likewise  divided  npon  the  qnestioa 
whether  it  ia  necessary,  in  an  action  hy  a  foreign  eorporation 
to  enforce  a  contract  made  in  the  domestic  State,  to  omr  mud 
prove  eomplianc«  on  ita  part  with  the  statutes  of  the  State 
entitling  it  to  do  husineas  therein.  We  have  elsewhere  aeen 
that  the  general  preaumpHon  of  right-acting  applies  to  corpora- 
tions, both  domeatio  *  and  foreign,*  and  that  it  will  be  pre- 
sumed that  a  given  act  was  within  the  powers  of  the  corporatioa 
until  the  contrary  appear.  We  have  also  met  with  cases 
which  hold  that  it  is  a  presumption,  in  the  absence  of  evi< 
dence  to  the  contrary,  that  a  foreign  corporation  suing  to 
enforce  a  contract  made  in  the  domeatio  jarisdiction,  has 
complied  with  the  local  laws  which  entitle  it  to  make  that 
contract.'  If  these  principlea  are  aouud,  then  it  must  follow  aa 
a  necessary  conclusion  to  be  adduced  from  them,  that  the  for- 
eign corporation  need  not  aver  and  prove,  in  the  first  instancei 
in  order  to  maintain  an  action  upon  a  contract  made  within 
the  domestic  State,  that  it  bad  complied  with  the  domestic 
law  entitling  it  to  do  business  within  the  State,  and  to  make 
that  contract.*  But  we  find  decisions  directly  to  the  contrary, 
which  proceed  upon  the  principle  that  compliance  with  the 

(TT.  S.)    S;    Doe   •.    Robertson,    11  eosuj  for  the  pl^tiS  to  KTer  uid 

WhraU    (IT.    8.)    3S2;    Fhillipt    ••  prore  that  he  had  taken  out  b  Ikctwc 

Uooie,  100  TJ.  8.  20S.  under  Gert&in  atatatcB  to  pva  oper- 

'  Ante,  ii  6642,  6967.  fttic  repreaentAtiona:  Fr^  p.  Bennett, 

*  AnU,  i  7883.  28  N.  Y.  324.    So,  if  a  foreistt  wuur- 

*  AiUe,  i  7S83 ;  American  Ins.  Co.  ance  company  brings  an  action  apon  a 
V.  Smith,  73  Ho.  366;  Rtulway  Com-  prnnfumnottgiTenbfapolicy-^iolder, 
pany  ■•  Fire  Association,  65  Ark,  163;  itneednotprwre,  in  the  first  inatanoe, 
t.  c.  18  8.  W.  Rep.  43 ;  White  River  that  it  has  complied  with  th«  statntes 
Lumber  Go.  v.  SoDthwestern  Imp.  of  the  State  which  entitle  it  to  do 
Abso.,  66  Ark.  626 ;  t,  e,  18  S.  W.  Rep.  boslnesB  therein,  bnt  proof  of  the  note 
1056 ;  Spr^ne  «.  Cntler  ix.  Lumber  iriU  make  a  prima  facie  caM,  and  the 
Co.,  106  Ind.  242.  authority  to  take  it  will  be  preaomed, 

'  Many  illustrations  of  the  princi<  in  the  abeence  ol  affirmative  allega- 

ple  could  be  adduced.     Thus,  in  an  tions  and  proof  to  the  contrary  by 

action  for  libel  by  the  manager  of  the  defendant.    American  Ins.  Co.  v. 

an  opera,  against  the  proprietor  of  a  Smith,  73  Ho.36S;  American  Ins.  Co. 

newspaper,  it  was  beld  wholly  unnec-  •■  Cutler,  86  Uich.  261. 
6344 


^yGoo'^lc 


ITATE  LA.VS  iMPoaiNa  OONDITIOMB.     [6  Tbomp.  Corp.  g  7966b 

local  statnte  ia  a  condition  precedent  to  the  riglit  to  muntain 
an  aotioa  in  the  local  courts,  which,  like  other  conditions  pre- 
cedent, must  be  averred  and  proved  by  the  plaintiff  as  the 
foundation  of  its  right  of  action.*  These  holdings  are  nnphil- 
OBophical  and  contrary  to  the  analogies  of  good  pleading.  To 
illustrate  this,  let  us  suppose  a  single  case.  The  excise  laws 
of  the  United  States  prohibit  the  sale  of  intoxicating  liquors 
without  the  taking  out  of  a  license,  and  make  every  single  act 
of  sale  a  criminal  offense;  and  it  may  be  assumed  that  the 
same  is  true  of  the  excise  laws  of  every  State,  and  of  the  ordi- 
nances of  every  considerable  municipal  corporation.  Although 
there  is  the  highest  judicial  authority  for  the  proposition  that, 
where  it  has  shown  in  defense  of  an  action  by  such  a  dealer 
to  recover  the  price  of  a  bill  of  such  goods  sold,  that  he  has 
not  oomplied  with  such  laws,  he  cannot  recover,* — yet  it  has 
never  been  held,  as  a  question  of  pleading,  that  he  must,  iu 
order  to  maintain  such  an  action,  aver  and  prove  that  he 
has  complied  with  such  laws.  Who,  for  instance,  ever  heard 
of  the  proi>o9ition  that  a  liquor  dealer,  in  order  to  recover  the 
price  of  a  bill  of  liquors  sold,  must  aver  and  prove  that  he  has 
taken  out  a  license  as  required  by  the  ordinance  of  the  city 
within  which  he  carries  on  his  business?  And  yet  we  have 
the  authority  of  the  highest  national  tribunal  to  the  effect 
that  the  failure  to  take  out  such  a  license  is  matter  of  defense, 
which  being  shown,  he  cannot  recover  the  price  of  the  goods 
sold.  The  best  opinion,  therefore,  ia,  that,  in  an  action  by  a 
foreign  corporation  to  enforce  a  domestic  contract,  it  is  not 
only  not  necessary  for  the  corporation  to  aver  and  prove  in 
the  first  instance'  its  compliance  with  the  domestic  statutes 
entitling  it  to  do  business  within  the  domestic  State,  but  that, 
unless  the  defendant  makes  an  averment  of  non-compliance 
in  distinct  terms,  he  cannot  introduce  evidence  to  show  that 
such  was  the  fact.* 

I  Lycoming  Fire  Iiu.  Co.  v-Wtigbt,      AIa.  S7fi ;  MolleiiB  «.  American  Fre*- 
06  Vt.  526;  Ohrietiao  «.  Americui     btdd  Ao.  Co.,  88  Ala.  280. 
Freehold  Ac.  Co.,  89  Al*.  188;  Futluc  ■  liiUar  v.  Ammoa,  145  U.  S.  421. 

«.  New  ICogl&tid  Mortgi^  Ac  Cc^,  SS  *  White    Biver    Lnmber    Oo.   v. 
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§  7966.  Farther  of  This  8nt||eot.  —  When,  therefore,  a  bill 
in  equity  by  a  foreign  corporation  to  forecloee  a  mortgage, 
failed  to  allege  auch  compliance,  it  was  held  that  a  demurrer 
to  it  ought  to  have  been  aastained.*  But  if  the  bill  had  not 
shown  that  its  prayer  for  relief  was  predicated  on  a  transac- 
tion which  took  place  in  Alabama,  then  the  objection  would 
be  matter  of  defense  which  could  only  be  taken  by  answer  or 
plea.'  And  the  rule  ia  analogous  in  an  action  at  law;  so  that 
where  the  complaint  does  not  show  that  the  contract  sued  on 
was  made  within  the  domestic  State,  if  it  was  made  by  the 
plaintiff  in  violation  of  such  a  provision,  that  is  matter  of 
defense  which  must  be  set  up  in  answer.*  For  stronger  rea^ 
sons,  the  authority  of  the  foreign  insurance  company,  thus 
suing  on  a  contract,  to  make  the  contract  within  the  domestic 
State,  cannot  be  questioned  /or  the  first  iime  on  appeal*  nor  can 
such  a  defense  be  set  up  by  a  plea  in  abatement  to  an  action  by 
a  foreign  corporation  for  treapass.* 

Southweatern  Imp.  Asm.,   56   Ark.  themortg»ge  taken,— upon  the  pria- 

Kte;  I.  e.  18  8.  W.  Rep.  1056.  ciple  th&t  doubtful  Avermenta    are 

■  ObrifltUn  v.  American  Freehold  to  be  taken  moat    atroaglj  (igajiut 

Ac.  Co.,  89  Ala.  19S;  Fuiior  e.  New  the  pleader.    It  la,  therefora,  not  ui 

England  Mortgage  Ac  Co.,  SS  Ala.  averment  that  the  corporation  had 

276;    Unllenae.  American  Freehold  a  duly  cooatitated  agent  and  known 

Ac.  Co.,  88  Ala.  Z60.  place  of  bosineBa  at  the  time  when 

*  Tbid.  the   transaction  took  place,  as  re- 

*  Biulway  Co.  f.  Fin  Aaaociatlon,  qnired  by  the  conatitution  and  the 
66  Ark.  163;  i.  e.  IS  B.  W.  Rep.  43.  eUtnte;  and  for  that  reaaon  such  a 

'  Utley   V.    Olark-Gardner     Lode  bill  ia  demurrable.    Farrior  v.  New 

Mining  Co.,  4  Colo.  369.  England  Mort«aKe  Ac.  Co.,  88  Ala. 

'  Ibid.    A  bill  in  equity,  in  a  court  276 ;  MulleuB  «.  American  Freehidd 

of  Alabama,  by  a  foreign  corporation,  Ac.  Co.,  SS   Ala.  2S0.     Under   the 

to  forecloee  a  mortage  which  merely  Indiana  role  already  aet  out  (onto, 

avers  thatthe complainant  "boa com-  ^  7966),  an  anawer  defending  on  this 

pUed  with  the  lawB  of  Alabama  which  ground,  which  merely  alleles  that  the 

authorize  foreign  corporations  to  do  i^ent  of    the   plaintiS  corporation 

bnsineas  in  this  State,"  ia  considered  failed  to  comply  with  the  raqair«- 

aa  averring  that  the  company  had  a  roenta  of  the  atatnte,  ia  iuenfflcient; 

duly  conatitnted  agent  and  known  but  it  ia  neceaaary  to  allege  that  it 

place     of    boaineBS    in    that    State  had  failed  to  comply  with  auch  provl- 

(miy  at  Ae  time  vhtn  the  tmt  wot  raona,  at  or  prior  b)  tht  eommeneement 

eomtneneed,   and    not    at    the   time  of  the  action.     Singer  Mao.  Co>  a. 

when    the   money    was    loaned    at  Brown,  64  Ind.  548. 
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§  7967*  Biil«  wher«  the  Poz«^rn  Corporation  Is  Sued. — 
Turning  the  qaestion  aronud,  and  taking  the  case  There  an 
action  is  brought,  we  trill  say,  by  a  domestic  citizen  againat  a 
foreign  corporation,  to  enforce  a  contract  made  vith  the  cor- 
poration while  it  was  doing  buBineos  within  the  State  without 
having  complied  with  the  statutes  of  the  State  entitling  it  to 
do  business  there,  and  remembering  that  all  the  oases,  so  far 
aa  discovered,  hold  that  th«  company  ia  eatopped  to  defend  on 
this  ground,'  —  it  follows,  as  a  rule  of  pleading,  that  it  is  not 
necesKtry  /or  the  plaintiff  to  alUgt  and  prove  eomplianet  on  the 
part  of  the  defendant  with  sach  local  statutes.* 

g  7968.  Sffect  of  Non-compliance  npon  tbe  InterpretatlOD 

of  Contracts.  —  Althongh  there  is  judicial  opinion  to  the 
effect  that  the  titut  of  a  contract  of  insurance  made  by  a  corpo- 
ration in  one  State,  insaring  property  situated  in  another 
State,  is  the  former,  and  not  thelatter  State,' — yet  the  contrary 
seems  to  be  the  better  view.  It  is  that  the  aitat  of  such  a 
contract  is  not  the  place  where  it  is  formally  written,  but  the 
place  where  it  is  delivered  and  accepted.*  This  ia  especially 
true,  where,  ae  is  generally  the  case  with  such  policies,  the 
policy,  by  its  own  terms,  is  not  to  be  valid  until  it  is  eounter- 
aigned  by  the  local  agent  within  the  State  where  it  is  deliv- 
ered.* The  rule  is  the  same,  although  there  is  no  local  agent 
who  can  rightfully  sign  it  and  deliver  it,  by  reason  of  the  fact 
that  the  foreign  insurance  company  has  not  complied  with  the 
conditions  of  the  local  statutes  which  entitle  it  to  do  business 
within  the  domestic  State.* 

g  7969.  Effect  of  WItbdrawlngr  Agencf  from  State.  —  It 

has  been  held  by  the  Court  of  Appeals  of  Maryland,  in  a  case 
where  a  Pennsylvania  insdrance  company  had  an  agency  in 
Maryland,  and  while  so  doing  business  in  Maryland,  and 
through  its  Maryland  agency  made  a  contract  of  insurance 

>  Ante,  i  TWO.  Gray  (Hue.),  ISl ;  i.  e.  69  Am.  Dec. 

■  OUy  Hre  Ac  Int.  Co.  «.  Huron      SOS. 
Bait  do.  Co.,  31  Mich.  346.  *  lUd. 

*PiM(,  4  7970.  *Th«ing«.GreatWeBtemIna.  Co., 

•  B«ebner  «.  Eagle  Ini.  Co.,  10      111  Mass.  08, 109. 
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upoQ  property  sitaated  in  Virginia,  and  afterwards  withdrew 
its  agency  from  the  State  of  Maryland,  —  that  the  holder  of 
the  poHey  in  Virginia  could  nevertheless  maititain  an  action 
thereon  in  the  courts  of  Maryland.  The  decision  proceeded 
upon  the  ground  that  at  the  time  when  the  contract  was  made, 
and  also  at  the  time  when  the  suit  was  brought,  a  non-resident 
of  the  State  of  Maryland  had,  by  an  express  provision  of  ita 
statute  law,  the  right  to  maintain  an  action  against  any  for- 
eign corporation  doing  businesa  in  that  State.  Under  another 
statute,  process  against  foreign  insurance  companies  might  be 
served  upon  the  State  Insurance  Oommissioner.  The  court 
reasoned,  in  view  of  these  statutes,  that  the  foreign  insurance 
company  could  not,  by  withdrawing  its  agency  from  the  State, 
defeat  the  remedy  upon  the  contract  which  it  had  made  within 
the  State,  through  its  agency  there.' 

§  7070.  Situs  of  the  Contracts  of  Foreign  Corporations 
for  Purposes  of  Jurisdiction.  —  In  view  of  what  has  preceded 
it  is  evident  that  this  becomes  in  many  cases,  though  not  in 
all,  an  important  and  controlling  question;  for  although  the 
lilus  of  such  a  contract  may,  for  some  purposes,  be  the  State 
of  the  home  office  of  the  company,  yet  if  it  appear  that  it  pro- 
cured the  contract  by  sending  its  agent  into  the  State  of  the 
forum  to  solicit  business  there,  before  having  complied  with 
the  laws  of  that  State  entitling  it  to  do  so,  it  will  not,  under 
many  theoriee,'  be  allowed  to  recover  in  that  forum.  lu  other 
cases  the  question  whether  the  contract  was  made  in  violation 
of  the  laws  of  the  domestic  forum  has  been  made  to  depend 
upon  the  technical  question  of  its  litus.  Thus,  it  has  been 
held  that  while  a  single  purchase  of  machinery  within  the 
State  of  Colorado,  by  a  foreign  mining  corporation,  to  be  trans- 
ported to  and  set  up  in  the  State  of  its  domicile,  is  not  within 
the  prohibition  of  the  statute  of  that  State  restraining  corpo- 
rations from  doing  business  therein  until  they  have  filed  with 
the  Secretary  of  State  a  certificate  designating  their  principal 

>  Ben  FmnkUn  Ins.  Go.  •.  Gillett,  ■  AtOt,  $  7960;  tad  we  upecUUj 

54  Hd.  212.  onto,  (  7g6& 
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place  of  basinesB  within  the  State,  and  appointed  an  agent 
upon  whom  process  may  be  served,  —  yet  such  a  parchase  is 
a  sufficient  doing  of  Intsineat  within  the  State  as  to  render  the 
foreign  corporation  amenable  to  the  jurisdiction  of  the  courts 
of  the  State  for  the  purpose  of  enforcing  against  it  the  pay- 
ment of  the  parchase  price,  if  jarisdiction  can  be  obtained  in 
the  manner  provided  by  the  laws  of  the  State.*  It  has  been 
held  that  where  the  agent  of  a  foreign  insurance  company 
through  whom  the  insurance  is  effected  has  no  larger  author- 
ity  from  the  company  than  to  receive  and  transmit  to  the 
home  ofBce  applications  for  insurance,  and  to  receive  from 
that  office  and  deliver  the  insurance  policies  which  are  is- 
sued and  transmitted  in  pursuance  of  such  applications,  then 
the  situs  of  the  policy  is  in  the  State  of  the  home  office,  and  it 
is  held  to  take  effect  as  a  contract  as  soon  as  it  is  signed  by 
the  proper  officers  at  the  home  office  and  put  in  the  mail  for 
transmission;  for  from  that  moment  it  becomes  a  binding  and 
irrevocable  contract  between  the  parties;  and  inasmuch  as  the 
acceptance  of  tlie  application,  the  signing,  issuing,  and  mail- 
ing of  the  policy  all  take  place  within  the  State  of  the  home 
office,  the  titus  of  the  contract  is  deemed  to  be  in  that  State, 
and  not  in  the  State  of  the  agent  to  whom  it  is  transmitted 
for  deliTery.*  The  same  rule  has  been  held  to  apply  where 
the  policy,  instead  of  being  sent  to  the  assured  directly  by 
mail,  is  sent  to  the  company's  agent  at  the  domicile  of  the 
assured  to  be  by  him  delivered  to  the  assured.'    Whether  the 

*  OotoTMlo  Iron  Worki  v,  Siem  conraeof  tmumiHlonto  the  tnsai«d, 
Oraade  Hin.  Oo.,  16  Colo.  499;  t.  s.  the  contiact  wu  complete,  »nd  both 
22  Am.  St.  R«p.  433;  fl  Rail.  &  Corp,  partiei  became  bound;  bo  that  ii  a 
L.  J.  113;  26  Pac.  Sep.  326.  loss  had  occarred  before  ita  actual 

'  Hyde  e.  Ooodnaw,  S  N.  T.  266  ;  receipt  bj  the  inaiired,  the  company 

Weatem  «.  Genesee  Mut.  Ina.  Co.,  12  wonld  have  been  responuble.    The 

S.  Y,  26S;  Huntley  «.  Merrill,  32  contract  waa  conBumuutted    by  the 

Barb.  CN.  T.)  628.  final  assent  on  the  part  of  the  com- 

*  Western  f.  Genesee  Hnt.  Ins.  pany,  and  upon  that  event,  and  not 
Oo.,  fupra;  Huntley  v.  Merrill,  «upra.  npon  its  delivery  to  the  assured,  be- 
In  the  former  of  these  casefl  It  was  came  operative.  The  validity  of  the 
said :  "  When  the  application  was  re-  contract  is  therefore  to  be  determined 
ceived  and  approved  by  the  company,  by  the  law  of  New  York.  Here  it  was 
and  the  policy  executed  and  pnt  in  made,  and  hereit  was  to  be  performed." 
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last  proposition  is  sound  mast  depend  upon  the  predicate  that 
the  authority  of  the  agent,  when  the  polioy  is  receiTod  by  him 
from  the  home  office,  is  limited  to  a  deliveiy  of  it  to  the 
insured.  Where,  under  similar  circumstances,  hj  the  terms 
of  the  policy  itself  it  is  not  to  be  valid  unless  countersigned  by 
the  local  agent,  and  where  it  is  so  countersigned  and  delivered 
by  him,  the  aidw  of  the  contract,  according  to  the  viev  taken 
in  Massachusetts  and  in  Maryland,  is  the  State  within  which 
it  is  ao  countersigned  and  delivered.* 


'  D&nielBv.Hndaon River Firelnt. 
Co.,  12  Oneb.  CMase.)  416,  122;  «.  e. 
60  Am.  Dec.  192;  H«ebner  v.  Eogla 
Ina.  Co.,  10  Qnj  <MaH.},  131 ;  «.  e. 
69  Am.  Dec.  308;  Oromwell  •.  Royal 
Ckoadian  laa.  Co.,  49  Ud.  366;  «.  e. 
S3  Am.Bep.  268.  See  aJao  Thwing  v. 
OrMt  WMteni  Ini.  Co.,  Ill  Maaa. 
109,  vhere  it  was  held  that,  as  the 
policy  was  delivered  and  accepted  and 
the  premium  note  tigned  bj  the  asflored 
at  Boaton,  the  nltM  ol  the  oontract  «u 
therefore  in  MaMachnaetta.  Where  a 
dUsen  of  Sonth  Carolina  made,  in 


that  State,  an  application  lor  mem- 
benbtp  in  a  Harjland  mntoal  aanM- 
ment  life  Iniorance  asBOciation,  and 
the  ralea  of  the  aaaociation  required 
proof  of  death  and  aaBeasmenta  to  be 
made  in  Harjland,  it  waa  held  that 
the  contract  vaa  to  be  performed  in 
Maryland,  and  that  the  corporation 
having  neither  office,  officer,  not 
property  in  South  Carolina,  a  mit 
for  a  breach  of  contract  could  not  be 
maintained  ag^nst  it  in  Sooth  Oero- 
lina.  Bodgerfl  s.  Uatnal  Endow- 
ment A».  Amo.,  17  S.  0.  406. 
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§  7977.    Power  of   Foreign   Corporattons    to   Sae. — The 

power  of  a  corporstioa  to  make  and  take  coutracts  in  a  State 
other  than  the  State  or  country  of  its  creation,  would  be 
utterly  ineffectual  and  illusory  if  it  did  not  carry  with  it  the 
power  to  avail  itself  of  the  ordinary  remediet  afforded  by  the 
law  of  such  other  State  to  its  own  citizeas  and  corporations 
for  the  vindication  of  rights  and  the  redress  of  wrongs.  It 
may,  therefore,  be  laid  down,  as  a  general  principle,  that 
wherever  a  foreign  corporation  has,  within  the  domestic  juris- 
diction, the  power  to  become  the  obligee  in  a  given  contract, 
it  has  the  same  right  of  action  to  enforce  the  performance  of 
that  contract,  or  recover  damages  for  its  breach,  which  is 
afforded  by  the  laws  of  such  State  to  domestic  persons  or 
corporations.*    This  doctrine  is  often  roughly  expressed  in 


■  Oonnecticnt    dw.    Ina.    Co.    «.  Co.,  3  Dner  (N.  T.],  648;  Talmadge 

Croaa,  18  Wis.  109;  Hlnea  «.  North  «.  North  American  Goal  Ae.  Oo.,  S 

Garcdina,  10  Smedea  ft   M.  (Hiei.)  Head  CTenn.),  337;  Bank  •.  Simon- 

629;   St,  Lonia   Perpet.    Ina.  Oo.  i>.  t<»,  S  Tex.  581;  Bank  of  Oape  Fear 

Coben.  9  Uo.  421 ;  New  Tork  Roat-  v.  Stinemeti,  1  Hill  (8.  0.),  44 ;  Bank 

lag  Derrick   Oo.  a.  New  Jeraey  Oil  of  Michigan  v.  Williams,  6  Wend. 
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the  proposition  that  a  corporation  created  by  the  laws  of  one 
State  may  maintain  an  action  in  another  State  or  country, 
unless  restrained  from  so  doing  by  the  local  laws  of  such 
State  or  country.'  Statutory  restraints  upon  this  power  have 
been  imposed  by  the  legislatures  of  many  of  the  States. 
These  have  already  been  considered,* 

8  7978.  For  What  Causes  of  Action. — The  principle  being 
conceded  that  a  foreign  corporation  may  sue  for  the  redress 
of  injuries  in  the  domestic  jurisdiction,  it  must  follow,  in  the 
absence  of  statutory  restraints,  that  it  may  sue  upon  any  eavM 
of  action  /or  which  a  domettie  person  or  corporation  might  sue. 


(N.  T.)  478;  New  Jeiaey  Ac  Bank  «. 
Thorp,  6  Cow.  (B.  T.)  «;  Society 
Ao.  t.  Wheeler,  2  Gall.  IV.  B.)  106; 
Fortamonth  Livery  Co.  •.  WatBon,  10 
Mas8.  91 ;  PendletCHi  s.  Bank  of  Ken- 
tucky, 1  T.  B.  Moo.  <Ky.)  171;  Tay- 
lor o.  Bank  of  Illinoia,  7  T.  B.  Hon. 
<Ky.)fi7fl,  584;  Bank  of  Marietta*. 
Findall,  2  Rand.  (Va.)  465;  Bilver 
Lake  Bank  «.  If<nlh,  4  Jofana.  Oh. 
(N.  T.)  370;  Bank  (A  Edwanltville  v. 
BimpBoo,  1  Mo.  181;  Reea  v.  Oono- 
cocheague  Bank,  S  Band.  (Va.)  326; 
t.B.  16  Am.  Dec  75S;  Bank  ot  An- 
giute  *.  Earle,  13  Pet.  (U.  B.)  619; 
Mechanica'  Bank  v.  Godwin,  14  N. 
J.  L.  439;  Wellersba^  ftc.  Plank 
Koad  Co.  •.  Yonng,  12  Ud.  476; 
Glarka  v.  New  Jersey  Bteam  Hav. 
Co.,  1  Story  (U.  S.},  631;  Britiah 
American  Land  Oo,  «.  Ames,  6  Mete 
(Mass.)  891 ;  Savage  Man.  Co.  v,  Arm- 
Btroi«,  IT  Me.  34;  «.  e.  36  Am.  Dec 
227;  Day  «.  Essex  Co.  Bank,  13  Tt. 
97 ;  Bank  of  Washtenaw  v.  Montgom- 
ery, 3  III.  422;  Taylor  v.  Bank  of 
Alexandria,  6  Leigh  (Va.),  471;  Lib- 
bey  V.  Hodgdon,  9  N.  H.  894;  Guaga 
Iron  Co.  tr.  Dawson,  4  Blockf.  (but.) 
202;  TomUgbee  B.  Co.  «.  Eneeland, 
4  How.  (U.  8.)  16;  New  Twk  Dry 
Dock  •.  Hicks,  6  McLeao  (U, 8.},  Ill; 


Lncaa  «.  Bank  of  Georgia,  t  Stew, 
(Ala.)  147. 

^  Bank  of  Edwardsnlle  *.  Simpaon, 
1  Mo.  184;  Bank  of  United  Statea  •. 
Deveaox,  6  Onuch  (U.  S.),  61,91; 
Henriqaea*.  Dutch  West  India  Oo.,l 
Ld.  Raym.  1632;  j.  c  2  Strange,  SOT; 
Dutch  West  India  Co,  e.  Von  Uoysw, 
1  Strange, 612;  «.  e.  2  Ld.  Raym.  153S, 
note.  This  il  very  old  law ;  and  the 
meaning  ia  that  a  foreign  corfontioD, 
having  the  riglit  of  action  ogointt  ■ 
resident  ot  the  domestic  forum,  ii  al- 
lowed to  sne  and  neanr  judgment 
thereon  m  iti  eorporalt  name.  Itoa, 
the  Butoh  Weat  India  Company  mn 
allowed  to  sne  in  its  corporate  name  in 
the  English  King's  Bench  for  monay 
which  had  been  borrowed  from  tbom 
at  Ameterdam,  which  was  payable  in 
bank  there,  and  to  recover  judgment 
for  the  same.  Dutch  Weat  India  Oo. 
«.  Van  MoysBB,  1  Strange,  «U;  i.  a. 
2Ld.Raym.l636,note;  Henriqneti. 
Dutch  Weat  Indit^  Co.,  2  Ld.  Kajm. 
1532;  t.  a.  2  Strange,  807. 

'  AnU,  i  7928,  et  uq.;  f  7960,  a  ttg. 

*  Afl  to  which,  eee  anU,  i  7380,  <■( 
teq.;  Silver  Lake  Bank  v.  North,  4 
Johns.  Ch.(H.'ir.)  370;  Henriqnesr. 
Datch  VTtmt  India  Co.,  S  Ld.  Rajm. 
1532;  f.  e.  2  Strange,  807, 
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Acoordiogly,  it  has  been  held  that  a  foreign  corporation  can 
maintain  an  action  for  a  libel  in  the  courts  of  Illinois.* 

g  7970.  Bights  of  Action  how  Affected  br  FalUnff  to  ' 
Comply  with  Statntee  pTesciibiog  Conditions  upon  Which  It 
may  Enter  the  State  to  do  Bnainesa.  —  We  have  already  had 
occasion  to  consider  the  effect  upon  the  contracts  of  foreign 
corporations  made  within  the  domestic  State,  of  its  failure  to 
comply  with  the  provisions  of  the  statute  law  of  such  State 
prescribing  the  conditions  upon  which  it  may  enter  the  State 
and  do  business  therein,  and  we  have  seen  that  the  courts  are 
divided  upon  the  question  whether  such  a  statute  avoids  snch 
contracts  unless  it  says  so  in  explicit  terms.*  Coming  now  to 
consider  the  question  of  the  failure  to  comply  witli  such  stat- 
utes upon  the  right  0/  the  foreign  corporation  to  mavniain  ac- 
tioTii  in  tlie  courts  of  the  State,  it  is  plain  that  this  distinction 
must  be  taken:  If  the  foreign  corporation  13  suing  upon  a 
contract  which  it  hss  made  within  the  domestic  State  before 
it  had  complied  with  the  laws  of  such  State  prescribing  the 
conditions  upon  which  it  may  enter  and  do  business  therein, 
then  its  right  to  maintain  the  action  will  depend  upon  the 
view  which  the  courts  of  the  particular  State  take  of  the  con- 
troverted question  whether  the  effect  of  its  failure  to  comply 
with  such  a  statute  is  to  render  any  contract  made  by  the  for- 
eign corporation  within  the  domestic  State  void  in  the  sense 
that  it  cannot  he  enforced  by  an  action  in  the  domestic  tribu- 
nal; and,  as  that  question  has  already  been  gone  over,  it  will 
not  again  be  considered.  Outside  of  that  question,  there  is  a 
mass  of  authority  to  the  effect  that,  although  a  foreign  corpo- 
ration may  have  neglected  to  comply  with  the  provisions  of 
the  domestic  statutes  prescribing  the  terms  and  conditions 
upon  which  it  may  enter  the  domestic  State  for  the  purpose 
of  doing  business  therein,  yet  it  nevertheless  doss  not  forfeit 
the  general  right  of  action,  in  the  courts  of  the  State,  which 
is  conceded  alike  to  non-resident  persons  and  corporations/ 

*  Jevcllen'  Mercantile  Agen^  v.  *  The  following  cases  hold  that  the 

DoagloBB,  86  ni.  App.  627.  Wlure  to  comply  with  snch  statutory 

'    *  AnU,  4}  7900, 7956,  7907.  conditions  does  not  oast  the  foidgn 
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The  meaning  of  the  rale  is  that  a  foreign  corporation  is  not, 
by  reason  of  its  failure  to  comply  with  sach  a  statute,  to  be 
outlawed.  It  may  still  bring  an  action  to  recover  possession 
of  its  real'  or  persooal  property.*  It  is  a  just  conclusion  that 
the  failntTe  of  a  foreign  corporation  to  comply  with  a  local  statute, 
as,  for  instance,  to  file  its  articles  of  iticorporation  in  the  county 
where  it  has  property,  does  not  entitle  the  domestic  citizens 
or  others  to  confiscate  such  property,  but  that  it  may  never- 
theless defend  a  suit  brought  to  recover  for  work  and  labor 
alleged  to  have  been  done  on  such  property,  although  it  has 
not  complied  with  such  a  statutory  requirement,  except  in  so 
far  as  prohibited  by  the  positive  langut^e  of  the  statute.* 


corporation  ol  Its  right  to  m^ntaln 
actiouB  in  the  trlbun&la  of  the  dome*- 
Uc  State:— Utley  «.  Olark-Oardner 
Lode  Min.  Co.,  4  Colo.  369;  Ohristian 
«.  American  ito.  Oo.,  89  AIa.  198 ;  «.  e. 

7  Sonth.  B«p.  427;  Hale;  Liveatock 
Co.  V.  Boatt  Gotmt]r,  2  Denver  Legal 
NewB,  276;  Tabor  «,  Ooaa  Sec,  Uaa. 
Oo.,  11  Colo,  419;  t.  c.  18  Pac.  Bep. 
537;  Smith  «.  Little,  67  Ind.  649; 
Probate.  Board  of  Domeatio  Miiaiona, 

8  New  Hex.  237;  t.  e.  5  Pac.  Rep. 
702;  Kt^ra  «.  Simmons,  156  Iilasa. 
259;  I.  o.  29  N.  E.  Bep.  580;  Fnller 
Ac.  Hon.  Ck>.  V.  Foster,  4  Dak. 
329;  f.  c.  SO  N.  W.  Rep.  166;  Nortb- 
weateni  Ac.  Ine.  Co.  r.  Brown,  86 
Minn.  108;  t.  e.  tub  rwm.  North weet- 
ern  &c  Ina.  Oo.  v.  Ktone,  SI  N.  W. 
Bep.  64;  Powder  Biver  Cattle  Co. 
V.  Caster  County,  9  Moat.  146; 
(.  c.  28  Fac.  Rep,  383;  Unll  River 
Lomber  Ca  v.  Seefe,  6  Dak.  160; 
t.  &  41  N.  W.  Rap.  743;  Chase's 
Patent  Elevator  Oo.  ».  Boston  Tow- 
boat  Co.,  162  Mass.  428;  American 
Buttrai  Hole  Ac.  Oo.  ».  Moore,  2  Dak. 
280;  t.  e.6N.  W.  Bep.  131.  In  the 
following  of  these  cases,  the  caase 
of  action,  apon  which  the  foreign  oor- 
pOTation  was  permitted  to  sue  in  the 
domestic  State,  arose  oat  of  a  contract 
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made  by  it  within  that  State  before  It 
had  complied  with  the  laws  of  the 
State  BO  as  to  be  entitled  to  do  basi- 
ness  therein: — Tabor  «.  Ooos  dec 
Man.  Co.,  11  Colo.  419;  t.  o.  18  Pac. 
Rep.  637;  Rogers  «.  Simmons,  166 
Mass.  260;  Chase's  Pateot  Elevatoc 
Co.  t>.  Boston  Towboat  Co.,  162  Mass. 
428 ;  Fuller  Ac  Man.  Co.  v.  Foster,  4 
Dak.  S29;  t.  e.  30  N.  W.  Bep.  166; 
Northwestern  Ac  Ins.  Oo.  •.  Brown, 
86  Minn.  108;  i.  «.  tu6  notn.  North- 
western Ac  Ina.  Oo.  •.  Stone,  SI 
N.  W.  Bep.  64;  American  Bntton 
Hole  Ac  Oo.  V.  Moore,  2  Dak.  280; 
«.  c  8  N.  W.  Rep.  131. 

I  Utle7  V.  Olark-Oardner  Lode 
Min.  Co. ,  4  Colo.  369 ;  Probst  v.  Board 
of  Domeetic  Missions,  8  N.  M.  237 ; 
■.  e.  6  Pac  Bep.  702. 

*  Utley  V.  Clark-Oardner  Lode 
Min.  Co.,  4  Colo.  369;  Smith  v.  Little, 
67  Ind.  549.  In  this  case  the  ruling 
was  that  the  statute  requiring  the  &!• 
ing  of  an  instrament  by  the  foreign 
corporation  aothoriziug  service  of  pro- 
cess  on  an  agent  in  actions  against  it, 
referred  only  to  actions  on  contracts 
made  by  it,  and  did  not  refer  to  an  ac- 
tion of  rcpl«inn  for  the  recovery  of  the 
poBseasion  of  its  personal  property. 

*  Weeks  «.  Garibaldi  South  Gold 
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§  7980.  Further  of  This  Suttfect.  — It  it  have  property  in 
the  State  it  may  insure  the  same,  aad  in  case  of  loss  may 
maiatain  an  action  against  the  insurance  company;  and  if 
the  inBorance  company  becomes  insolvent,  it  may  enforce  ita 
judgment  against  its  ttockholdert  in  such  State.'  If  it  has 
taken  a  mortgagt  upon  real  property  in  the  State,  it  may, 
according  to  the  beet  opinion,  maintain  an  action  in  ita  courts 
to  forecloBt  the  same.*  And  so,  if  an  illegal  tax  is  laid  and 
enforced  against  its  property,  it  may  maintain  an  action  to 
recover  the  same.*  Some  of  the  decisions  lay  stress  upon  the 
fact  that  the  statute  prescribes  a  jienaUy  for  the  omission, 
where  such  is  its  language,  and  still  others  say  that  the  ntatal* 
ia  directory  merely.*  Otliers  proceed  upon  the  ground  already 
gone  over,  that  the  object  of  the  statute  is  not  to  prevent  the 
foreign  corporation  from  making  isolated  contracts  within 
the  domestic  State,  bat  to  prevent  it  from  acquiring  a  domidie 
there  for  the  purpose  of  buainesB  without  taking  the  statutory 
steps  of  submission  to  the  jurisdiction  of  the  domestic  courts.* 
Where  this  view  is  taken,  it  follows,  as  a  rule  of  pleading,  that 
it  is  not  necessary  for  the  foreign  corporation,  in  order  to  sus- 
tain its  action,  to  set  forth  in  ita  complaint  that  it  has  corn- 


Brown,  86  Hinn.  108 ;  i.  e,  tuA  nom. 
Korthweetem  fto.  Ins.  Co.  •.  Stone, 

"Any  corporation  telling  to  comply  SIN.W, Rep.64.    Conbv, ante, i 7955. 

with  the  proTlalona  of  this  lection  8o,  a  foreign  corporation  mxj  foreelott 

■hall  not  maintain  or  defend  any  a^  a  mortgagt  given  to  secure  a  loan  of 

tion  or  proceeding  in  relation  to  inch  moaay  in  FenniylTania,  in  the  fac* 

^vperty,  ita  renta,  isBaee,  or  profit!,  of  the  atatnte  law  of  that  State  for- 

nntll  auch  articlei  ot  incorporation,  bidding  foreign  corporations  to  a&- 

and  snch  certified  copy  of  ita  articlea  qnire  and  bold  real  estate  therein : 

of  incorporation,  and  snch  certified  Leaanre  «.  Union  Mat.  Life  Ina.  Oo., 

copy  of  the  copy  of  its  article!  of  in-  91  Fa.  St.  491. 

corporation,  shall  be  filedat the  placea  *  Powder  Biver  Cattle  Co.  v.  Cns- 

directed  by  the  general  law  and  this  ter  County,  9  Mont.  146;  i.  c.  22  Pac 

section."    Gal.  Civ.  Code,  }  299.   The  Bep.  SS3. 

court  held  that  the  case  waa  not  em-  *  Bogen  «.  Siminaiu,  166  Maas. 

bncod  within  it.    Weeks  «.  Garibaldi  269. 

South  Gold  Mining  Co.,  itipro.  *  Fnller  Ac  Man.  Co.  v.  Foster,  4 

>  Tabor  «.  GoM  Ac   Han.  Co.,  11  Dak.  329;  1.0.80  N.W.  Bep.  166;  fol- 

Oolo.  419 ;  1.  e.  18  Pac.  Bep.  637.  towing  Oooper  Man.  Oo.  e.  Fe^uaon, 

*  Northwestem  Ac    Ins.   Co.   •.  113  U.  B.  727. 
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plied  with  the  lawi  of  the  State  or  Territory,  entitling  it  to  do 
businesa  therein,  by  filing  its  articles  of  incorporatjon  and 
appointing  an  agent  upon  whom  process  may  be  served;'  bnt 
this,  even  if  available,  is  matter  of  defena*  to  be  pleaded  and 
proved  by  the  defendant.* 

S  T9S1.  Allegins    Compliance    irlth    Statute    Permlttliig 
Pore^n   Corporatlona  to  do   BoslneM  within  the  Stnte. — 

Where  the  view  is  taken  that  a  foreign  eorporaiion  cannot 
maintain  an  action  upon  a  contract  made  within  the  domes- 
tic State,  without  alleging  and  proving  that  it  has  complied 
with  the  laws  of  such  State  imposing  the  doing  of  certain 
acts  as  the  condition  upon  which  alone  it  is  permitted  to  do 
busineas  within  the  State,  —  such  aa  having  a  duly'consti- 
tuted  agent  and  known  place  of  busineas  in  the  State,  it  wilt 
not  be  sufficient  for  it  to  allege,  in  general  terms,  that  it  has 
complied  with  the  laws  of  the  State  authorizing  foreign  cor- 
porations to  do  business  therein,  because  that  is  merely  stat- 
ing a  eonelution  of  lavf;  but  it  must  aver  that  it  baa  done  the 
aet9  which  the  statute  requires,  stating  what  acta  it  has  done.' 

g  TBSa.  Pleadtov  Statutes  Invalidatlnff  Contracts  of  For- 
eign  Corporations   not   Authorized    to   do   Business   In  the 

State.  —  Where  there  is  a  statute  avoiding  the  contracts  of 

*  American  Batton  Hole  Ac  Ck>.  •.  188C,  m  eorracted  by  an  ameiKlineot 

Hoore,  1  Dak.  3B0;  (.  e.  8  N.  W.  B»p.  eatuibei  April  4, 1SS7),  to  ftU^e  that 

131.  It   bad,  at   the   time  the  njit  waa 

■  For  a  cMt  where  it  was  not  iuf-  thought,  an  agent  or  repreeentatiTB 

ficientlj  pleaded  and  proved,  aee  Gull  in  the  county,  or  that  ita  prino^ 

River  Lamber  Co,  «.  Eeete,  S  Dak.  office  waa  in  the  coanty, — either  al- 

160;  «.  c.  41  N.  W.  Bep.743.  les&tion  being  Buffident.    Bndati«et 

'  Mnllene  v.  Americut  Freehold  Oo.  «.  Gill,  73  Tex.  116;  i.  e.  U  Am. 

Co.,SS  Ala.  280;  a.  e.  7  South.  Rep.  Bt.  Sep.  768;  3L.B.A.406;  9  8.W. 

201.     Bo,  im  tkt  Texai  yroctdurt,  it  Bep.  763.    An  sUeKation  in  a  ipeetal 

eeemetobenotneceBBary,  in  aa  action  ^ta  to  the  juriediction, — or  rather  to 

against  a  foreign  oorporation  doing  lhevsnti«, — that  the  defendant  oorpo- 

boeineee  in  the  State,  to  allege  the  ration  had  a  local  agent  in  another 

facta  upon  which  the  governing  sut-  county  of  the  SUte,  other  than  the 

nt«  predicated  ^risdiction  of  acticmi  one  is  which  it  ii  ned,  BoOdently 

agtunst  foreign  corporation! ;  and  un-  ebows  that  It  ia  doing  bnsinQga  wittiin 

der  such  a  atatnte  <Tez,  Act  Hor.  SI,  the  SUte,  within  the  meaning  of  a. 
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foreign  corporations  which  hare  failed  to  comply  with  certain 
statutory  conditions  precedent  before  doing  business  within 
the  domestic  State,'  if  such  a  corporation  snes  to  enforce  a 
contract,  and  this  statutory  defense  is  set  up,  the  answer  by 
which  it  is  set  up  must  show  that  the  contract  was  made 
within  the  domestic  State,*  or  it  will  be  bad  on  demorrer;* 
and  the  rule  of  pleading  is  the  same  where  the  broker  of  a 
foreign  corporation  sues  a  citizen  to  recover  oommissioDS  on  a 
loan  which  he  has  negotiated  for  the  defendant  with  a  foreign 
corporation.* 

g  79S3.  Power  to  Boy  at  Elzecutlon  Sales.  —  The  power 
of  a  corporation  to  sue  for  the  collection  of  its  just  debts,  or 
the  enforcement  of  its  other  rights,  might  be  ineffectual  in 
many  cases,  unless  the  power  were  conceded  to  it,  which  is 
possessed  by  ordinary  plaintiffs,  of  bidding  and  buying  in 
sales  of  property  under  executions  sued  out  upon  judgments 
in  its  favor;  and  accordingly  this  power  has  been  judicially 
conceded.*  So,  the  power,  conceded  to  a  foreign  corporation, 
of  landing  its  money  upon  a  mortgage  security,*  carries  with  it, 
by  necessary  implication,  a  concession  of  the  power  to  fore- 
close the  mortgage,  and  to  protect  its  rights  by  becoming  the 
purchaser  at  the  judicial  sale  which  takes  place  in  the  fore- 
closure proceedings.' 

§  7984.  Alleiration  of  Corporate  Existence  in  Actions  by 
and  against  Foreign  Corporations. — It  is  believed  that  the 
rules  obtaining  in  many  jurisdictions,  already  considered, 
which  dispense  entirely  with  the  allegation  that  the  plaintiff 

■tatnte    relating   to    jnrifldictian    of  *  Collier  «.  BaTia,  94  Ala. 46ft;(.e. 

action!  agMDrt  foreign  corporatlonB.  10    Soatt.  Bep.    86;   distingniHhing 

St.  Loai»  4c  B.  Oo.  r.  Whitley,  77  Bndley  •.  Collier,  87  Ala.  481;  •.  c.  IS 

Tex.  120;  «.  c  18  8.  W.  Bep.  8S3.  Am.  Bt.  Bep.  66. 

>  AnU,  4  792S,  et  ug.;  i  7950,  a  tg.  *  Elaton  e.  Piggott,  M  Ind.  14 ;  Co- 

■  As  to  the  $Uut  of  contracts  with  Iambus  Buggy  Oo.  «,  Graves,  108  Dl. 

nfennce  to  mch  itatutea,  see  ante,  469,  463. 

a  7968,  7970.  *  Pancoast  «.  TravelerB'  Ina.  Co., 

*  Finch  tt.  Tiavelen'  Ins.  Co.,  87  79  Ind.  172. 

Ind.  tms.  '  Elaton  «.  Figgott,  94  Ind.  14,  IS. 
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or  defendant  is  a  corporation,'  or  which  permit  that  allegation 
to  he  made  tn  the  most  general  lemgaage,  without  pleading  the 
charter  or  incorporating  statute,  or  explaining  how  it  came  to 
be  a  corporation/  —  apply  to  foreign  as  well  as  to  domestic 
corporations.*  Unless  there  is  a  local  statute  which,  \tj  ita 
terms,  or  by  the  construction  placed  upon  it  by  the  highest 
court  of  the  State,  imports  otherwise,  a  foreign  corporation, 
suing  in  a  court  of  the  domestic  State  or  Territory,  need  not 
allege  in  its  complaint  that  it  has  filed  with  the  Secretary  of  the 
State  a  copy  0/  its  articles  of  incorporation,  and  appointed  an 
agent  to  receive  service  of  process,*  though  there  are  statutes, 
and  holdings  thereunder,  which  make  this  a  condition  pre- 
cedent  to  its  right  of  action,  wbich  must  be  alleged.* 


>  Aim,  i  7658. 

•  Ante,  i  7661. 

*  For  instance,  a  foreiun  corpora- 
tion, suing  in  the  conrta  of  Ohio,  ia 
not  required  to  set  out  in  ita  petition 
tbe  terms  of  ita  chartei,  showing  ita 
capacity  to  maintain  the  action. 
Smith  V.  Weed  Bewing  Uachine  Co., 
26  Ohio  St.  562.  So,  it  haa  been  held, 
in  Indiana,  In  the  case  of  a  corpora- 
tion formed  by  the  concuirmt  Ugula- 
lion  of  two  BtaUt,  that  it  ia  not  necea- 

6368 


HU7,  to  enable  sach  a  corporation, 
when  suing,  to  put  in  evidence  its 
act  of  incorporation  granted  by  the 
legislature  of  the  foreign  State,  that 
it  should  have  pleaded  such  statute, 
since  to  reqtiire  this  would  lead  to 
great  prolixity  in  pleading:  Paine  c. 
Lake  Erie  Ac.  R.  Co.,  31  Ind.  283,  361. 

'  American  Batton  Hole  Ac  Co.  v. 
Moore,  2  Dak.  280;  «.  c.  8  N.  W.  Bep. 
131. 

*  AfOe.  44  7965,  7966. 
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CHAPTER     CXCVII. 

ACTIONS  AGAINST  FORMaH  CORFORATIONa. 


Sbctiom 

7988.  SnmmaiystatementotthecasM 

in  which  a  foreigii  oorpon- 

tion  may  be  Boed. 
7069>  Earlj  doctrine  that  actioni  in 

ftnonam  did  not  lie  ^ainat 

foreign  corporations. 

7990.  How  ander  the  English  lew. 

7991.  Doctrine  that  express  l^slative 

sanction  is  necessary. 

7992.  Corporation    con  contract   for 

service  of  process  in  a  foreign 
country. 

7903.  Prioress  of  statatory  changea 
domesticating  foreign  corpo- 
rations for  jorisdictional  pur- 
poses. 

7994.  May  be  sned  throngh  their 
agents  in  any  State  Into 
which  they  migrate. 

7905.  Must  do  bnsiness  within  the 
State  and  be  served  hf  an 
authorised  i^nt. 

7990.  Jarisdiction  as  depending  npon 
the  amaont  and  kind  of  Xtua- 
inesa  done  by  the  ofScer  or 
agent  within  the  State, 

7997.  Btatutea  creating  or  extending 

the  right  of  action  against 
foreign  corporations. 

7998.  Modem  doctrine  that  corpora- 

tions may  establish  domidlea 
in  other  States. 
7096.  Modem  rule  as  to  residence  of 
corporations  for  purposes  of 
Jorisdiction. 


SzcnoN 

8000.  Modem  mle  that  trading  corpo- 
ration may  be  sned  wherever 
it  has  a  place  of  trade. 

SOOl.  Non-residents  have  no  constitu- 
tional right  of  action  against 
foreign  corporations. 

8002.  Farther  sa  to  actions  by  non- 
residents against  foreign  cor- 
porations. 

8008.  Foreign  corporations  not  enable 
by  non-residents  on  foreign 
contracts. 

8004.  Contra,  that  non-residents  may 
sue  foreign  corporations  on 
foreign  contracts. 

6006.  Foreign  corporations  not  suable 
for  torts  committed  in  foreign 
States. 

8006.  But  suatde  for  torta  committ«d 

in  domestic  States. 

8007.  For  what  canaes  reeidenta  may 

sue  foreign  corporations, 

8008.  Foreign  corporations  not  suable 

ex  contraetu  except  upon  do- 
mestic contracts. 
8000.  Actions  lutoinat  foreign  corpora- 
tions, under  N.  Y.  Code. 

8010.  Actions  against  foreign  corpo- 

rations which  have  migrated 
from  the  domestic  State. 

8011.  Jurisdiction  of  actions  by  stock- 

holders to  redress  grievances 
in  corporate  management. 
6012.  Actions    against    corporations 
created  by  the  concurrent  leg- 
islation of  several  States. 


§  7988.  Smnmarjr   Statement   of    the  Case*  In   Whlcb   a 
Foreiyn  Corporation  may  be  Sued.  —  The  principle  of  juris- 
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prudence  remains  that  a  corporation  cannot,  any  more  than  a 
natural  person,  be  sued  in  an  action  inpertonam  in  a  State 
within  whose  limits  it  has  never  been  found.  But  from  what 
has  preceded  it  appears  that  there  are  three  leading  exceptions 
to  this  rule;  that  a  corporation  can  be  sued  in  another  State  or 
country:  1.  When  it  has  ettablished  a  permanent  agency  for 
the  prosecution  of  its  butmett  in  tueh  other  State  or  country,  and 
in  many  instances,  by  force  of  statute,  as  hereafter  seen,  by 
service  on  subordinate  agents;'  2.  When  it  has  agreed  with 
the  State  into  which  it  thus  migrates  for  the  purposes  of  its 
business,  that  it  may  be  sued  within  the  State,  and  that 
process  may  be  served  upon  it  by  service  upon  an  officer 
appointed  and  empowered  by  it,  or  designated  by  the  State;* 
3.  When  it  has  agreed  mth  the  opposite  party  to  the  contract 
that  an  action  may  be  brought  against  it  to  enforce  the  con- 
tract in  a  State  or  country  other  than  that  of  its  particular 
domicile;* — in  which  cases  it  creates  by  contract,  and  for  the 
purposes  of  the  particular  contract,  an  artificial  domicile 
different  from  that  ascribed  by  the  law,  under  the  opera- 
tion of  the  principle  modiu  et  conventio  vincunt  legem.* 

g  7989.  liarly  Doctrine  that  Actions  In  Personani  did  not 
Lie  stgainat  Foreign  OorporatlonB. — In  the  earlier  stages  of 
American  jurisprudence,  the  judicial  conception  was  that  an 
action  could  not  be  prosecuted  by  eummona, — in  other  words, 
that  an  action  in  perionam  could  not  be  prosecuted  against  a 
foreign  corporation.  The  reason  was  that  already  gone  over 
in  former  chapters  in  this  title, — that  a  corporation  is  a  dis- 
tinct entity  or  person  in  the  eye  of  the  law;  that  it  is  the 
creature  of  the  sovereign  State  by  or  under  whose  laws  it  is 
created;  that  it  cannot  migrate,  but  must  dwell  in  the  place 

'  Poft,  f  8024,  et  teg.  rale  that  &  foreign  law  is  a  qaestion 

■  Pott,  ii  7992,  803S,  ti  uq.  of  fact,  see  1  Thomp.  Tri&lg,  f  1054. 

'  Pott,  {  7992.  Not  necess&rf  to  allege  in  complaint 

*  Th&t  the  ezifltence  of  a  foreiga  facta  ahowlDgthst  foreign  corporation 

corporation  ia  a  guettion  of  fact  for  a  ia  suable  within  the  Btate  nnder  the 

jDiy,  see  Llndaner  v.  Delaware  &c.  State  statute;  Frieien  v.  Allemania 

ina.  Co.,  13  Ark.   461.     Analt^ooa  Fire  Ina.  Oo.,  80  Fed.  Bep.  MQ. 
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of  itB  creation;* — from  vhich  premises  the  conclusion  logically 
followed  that  it  could  not  get  over  the  boundaries  of  the  State 
creating  it,  into  another  State,  in  such  a  sense  as  to  be  there 
served  with  a  summons  in  a  civil  action.  This  was  the  law 
of  Massachusetts  as  late  as  1834;*  the  law  of  Connecticut  as 
late  as  1841;'  was  seemingly  the  law  of  New  York  in  1819;' 
and  aeems  to  have  been,  in  a  qualified  sense,  the  law  of  that 
State  aa  late  as  1859;*  and  of  New  Jersey  as  late  as  1853;*  and 
of  Minnesota  as  late  as  1S65.'  Although  some  of  the  stock- 
holders of  the  foreign  corporation  resided  in  the  domestic 
State,  and  although  service  of  summons  was  had  upon  its 
secretary  while  temporarily  there,  yet  this  would  not  support 
an  action  against ittnjwsonam.*  These  holdings  were  grossly 
illogical  and  unjust.  A  foreign  corporation  could  enter  the 
domestic  State  by  its  agents,  and  incur  obligations  there  in 
favor  of  the  domestitf  citizen,  and  yet  it  could  not  be  held 
answerable  for  the  performance  of  those  obligations,  in  actions 


*  Bank  o(  AtigiuU  v.  Earla,  13  Pet. 
<tr.  S.)619,  621. 

■  PecUuun  v.  Varth  Farisb,  IS 
Pick.  llSaaa.)  274.  That  a,  loniga 
corporation  can  only  be  Bued  in  Has- 
BacbnBMta  by  meana  of  an  atlaehment 
of  ita  property,  in  the  absence  of  a 
Btatntcn-y  authorisation,  we  Andrewi 
o.  Michigan  Gentrat  B.  Co.,  99  Haas. 
534 ;  I.  e.  97  Am.  Deo.  51 ;  and  com- 
pare First  National  Bank  v.  Honting- 
ton,  129  Maaa.  444,  44fl,  whera  the 
pre vi  one  case  is  diflttnguiehed. 

'  Middlebrooks  v.  Springfield  Fire 
Ins.  Co.,  14  Oonti.  301. 

*  M'Qneen  «.  Middletown  Uan. 
Co.,  16  Johnfc  CN.  Y.)  6,  dictum  by 
Bpencer,  0.  J. 

■'  Cnmberlaod  Ac.  Co.  v.  HoftmaD 
&c.Co.,3OBarb.(N.T.)150.  In  this 
case  it  was  reasoned  that  a  foreign 
corporation  coold  not  be  aned  in  New 
York,  except  apon  Borne  principle 
of  necescity  cr  fltneas  suggested  by 
peculiar  circamstances.    The  caose. 


or  some  property  must  be  there  situ- 
ated which  coatd  be  acted  apon  by 
the  action.  The  conrta  ol  New  York 
would  not  entertain  jurisdiction  of  a 
salt  between  two  corporaUooi,  both 
chartered  under  the  laws  of  Mary- 
land, respecting  lands  lying  within 
the  State  trf  Maryland,  the  object  of 
which  salt  was  to  annul  a  conveyanoe 
of  such  lands,  made  to  the  defendant 
corporation  on  the  ground  of  fraud, 
which  conveyance  was  executed  and 
acknowledged  in  Maryland,  and  put 
upon  record  there.  From  this  con- 
clurion,  which,  on  thefacts  preeented, 
eeems  sound  and  proper,  Davies,  J., 
disoented. 

•  Moulin  V.  Trenton  Hut.  Ac  Ins. 
Co.,  24  N.  J.  L.  222. 

'  Sullivan  •.  La  Crosse  Ac  Co.,  10 
Minn.  386. 

*  Middlebrooks  «,  Springfield  Fire 
luB.  Co.,  14  Oonn.  301. 
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founded  apon  process  eerved  upon  ita  agent  through  whom  it 
incorred  them.  On  the  other  hand,  if  the  domestic  citizen 
failed  to  perform  the  obligation  on  hia  part,  the  foreign  cor< 
poration  had  a  complete  right  of  action  against  him  in  th« 
fornm  of  his  residence.  The  eame  doctrine,  applied  to  the 
modern  species  of  corporation  known  as  the  "  tramp  corpora- 
tion" would  enable  the  citizens  of  a  State  to  elude  the  jurisdic- 
tion of  the  courts  of  that  State  over  their  business  transactions, 
hy  organizing  themselves  into  a  pretended  corporation  under 
the  laws  of  another  State,  to  do  business  in  their  own  State. 
A  foreign  corporation  was  thus  a  species  of  alien  enemy,  which 
could  enter  the  domestic  State,  and  strike  without  being  struck, 
and  incur  obligations  without  being  made  to  answer  for  them 
in  the  place  where  they  were  incurred.  Moreover,  the  prem- 
ise on  which  the  ancient  doctrine  was  founded, — that  a  cor- 
poration cannot  migrate,  but  must  dwell  in  the  place  of  its 
creation,  —  was  a  mere  subtlety  and  opposed  in  many  cases  to 
the  real  fact.  The  only  corporations  which  cannot  migrate 
are  those  fixed  corporations,  established  for  governmental, 
and  other  like  purposes.  Trading  corporations,  which  can 
send  their  ships  to  all  parts  of  the  world,  and  establish 
their  agencies  in  every  country,  can,  and  constantly  do,  mi- 
grate; and  one  of  the  most  ordinary  spectacles  of  modern 
business  life  is  the  formation  of  corporations  in  States  and 
countries  where  they  never  intend  to  carry  on  their  business, 
for  the  purpose  of  carrying  on  that  business  in  other  States 
and  countries,  under  a  hospitality  extended  to  them  by  the 
comity  of  such  other  States  or  countries.  Businest  corporationt, 
then,  can  migrate  and  acquire  domiciles  in  States  or  countries 
other  than  that  of  their  origin.  They  can  in  those  domiciles, 
make,  take,  and  break  contracts,  and  commit  torts;  and  it  is 
hence  a  reasonable  conclusion  that  they  can  be  sued  wherever 
they  establish  a  permanent  domicile  for  the  purposes  of  their 
business,  and  this  without  the  aid  of  the  local  statute  law. 
This  is  now  the  law  both  in  England  and  America.*  The  anom- 

>  Aa  to tb«  American  Uw,  seeante,     Carrng],  41  Oa.  660;  Western  Union 
{  7889,  it  leg.;  Oitf  Ac  Ini.  Co.  t>.     Tel.Co.i>.FleasanU,46  Ala.641.  And 
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'  aloaa  and  anjnst  role  of  law  which  denied  actions  against 
foreign  corporations  has  been  uprooted,  it  may  be  asBumed, 
in  every  State  of  the  American  Union,  by  statutes,  already 
considered,'  imposing  npon  foreign  corporations,  as  a  condi- 
tion precedent  to  their  right  to  do  business  within  the  State, 
the  necessity  of  establishing  a  permanent  agent  in  the  State^ 
and  of  empowering  him  to  receive  service  of  process  in  actions 
against  them.' 

§  7990.  How  under  the  EngllBh  Iaw.  —  Down  to  the  year 
I8S5  the  opinion  was  expressed  by  the  Lord  Chief  Justice  of  Eng- 
land, that  there  was  no  case  in  which  it  was  held  that  a  foreign  cor- 
poration could  be  sued  in  that  country.'  It  is  trne  that,  prior  to  that 
time,  there  were  dicta  tending  to  the  contrary  conclusion.*  The  very 
stress  of  justice  has  operated  to  change  this  rule  in  that  country. 
Under  statntory  authorization,  the  judges  in  that  country  have  made 
a  rule  to  the  effect  that  if  a  foreign  corporation  carries  on  busi- 
ness in  a  definite  way  in  England,  then  it  is  enable  there,  and  can 
be  served  there,  if  service  can  be  effected  upon  any  person  who  suffi- 
ciently answers  the  description  of  a  "  head  officer"  in  charge  of  ita 
business  within  the  jurisdiction;*  and  another  rule  that  a  foreign 

compare  Iron  Age  Pab.  Co. «.  Western  Lonia  Ac  Ina.  Oo.   t>.  Cohen,  fl  Mo. 

UtiionTel.Co.,83AU.  406;  t.cSAm.  416,446. 

5t.Rep.76S;SBontli.  Bep.449.    "If,  '  AnU.i'mS. 

Dpon  principles  of    law  or  comity,  *  Statat«B  affirming  the  principle 

corporatioiiB  created  !n  one  jorisdic-  of  the  text,  and  decieiona  thereon, 

tion  are  allowed  to  hold  propertjand  anch  aa  National  Bonk  v.  Hnnting- 

maintain  anita  in  another,  it  would  ton,  129  Moas.  444, — ara  too  nnnier- 

be  atrange  indeed  if  they  should  not  ona  for  a  collected  citation.    They  are 

alao  be  liable  to  be  aued  in  the  aame  dealt  with  dietribntirely  in  this  and 

Jnriadiction.     II  we  recognice  their  in  a  former  chapter. 

exiBtence  tor  the  one    purpose,  ve  *  Nutter  v.  Measageriea  Uaritimea 

mnat  also  for  the  other.    If  we  admit  (Q.  B.  Div,),  64  L,  J.  527. 

and    yindicate    their   rights,    even-  *  Newbyv.YonOppea,L.B.7Q.B. 

banded  jnatice  requires  that  we  alao  298;  a.  c.  26  L,  T,  Rep.  (M.  a.)  164, 

enforce  their  liabilities,  and  not  send  per  Blackburn,  J. ;  Weatman  v.  Snick- 

oar  citizens  to  a  foreign  jurisdiction  arefabrik,  1  Ex,  Div.  2S7,    240,  per 

in  qneat  of  redresa  for  injuries  com-  Bramwell,    B. ;    Palmer   o.   Gonld'a 

mittedhere."    Libbey  «.  Hodgdon,  9  Man.  Co.,  Week.  Notes  [1884],  p.  es, 

N.  H.  394,  opinion  by  Wilcox,  J.    Bee  p«r  Field,  J.    The  writer  ia  indebted 

alBoHBrchv.EaBtemR.Co.,40N.H.  toabrief  editoHal  In  the  Xow  Timtt 

648,  679;  t.0.  77  Am.  Dec  732;  St.  (London),  for  these  references. 
■  Order  IX,  rale  8. 
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eorporatlon  can,  In  certain  oasea,  be  served  oat  of  the  jariadiction 
with  the  writ,  or  notice  of  the  writ,  in  the  same  wa7  as  a  Dataral 
person.  The  English  Court  of  Appeal  finally  decided,  in  two  nota* 
ble  oases,  that  whenever  a  foreign  corporation  comes  into  Bnglaodf 
and  eBtablishes  a  permanent  branch  or  agency  there  for  the  pnr- 
pose  of  carrying  on  its  business,  it  may  be  sned  in  the  courts  of 
England  by  a  process  served  upon  the  manager  of  that  branch  or 
agency,  in  like  manner  as  though  it  were  a  domestio  corporation.' 

§  7991.  Doctrine  that  Express  Le^sIatLve  Sanction  la 
ITecessarr. —  Where  the  doctrine  has  acquired  a  footing  in  its 
full  meaning,  that  a  corporation  cannot  bo  sued  in  peraonam, 
except  within  the  State  of  its  creation,  then,  it  logically  fol- 
lows that,  in  order  to  sustain  snch  an  action,  there  must  be  a 
»taUU»  a^horiting  it}  That  it  is  within  the  power  of  the  legi9~ 
laUtre  of  a  State  to  onact  such  a  atalute  in  respect  of  foreign 
corporations  coming  within  the  limits  of  the  State  to  do  basi- 
ness,  has  been  afiBrmed,*  and  has  never  been  seriously  doubted; 
though  the  effect  of  such  a  judgment  as  evidaiee  in  the  courts 
of  other  jurisdictions  rests  npon  a  different  footing.  Indeed, 
an  assumption  of  jurisdiction  in  this  respect  has  taken  place 
in  most  of  the  States,  generally  through  affirmative  legislative 
action,  extending  the  process  of  the  State  over  foreign  corpo- 
rations coming  within  its  limits.* 


1  Haggm  «.  Ooinptoir  d'Eeoompte  procwi  npaa  foreign  fttriMnhtp*  hwB- 

(Q.B.1MT.).  KL.J.(Q.B.)608;  t.e.  jtifffrronchMtn^ivIand,— BeeWeatem 

7  Bail.  &  Corp.  L.  J.  167;  Mason  a.  Nat.  Bank  «.  Perec  (C.  A.),  (1891)  1 

ComptoiT  d'Eflcompte  (Q.  B.  Div.},  Q.  B.  304;  LTsaglit  *.  Cluk  A  Co., 

fiSL.  J.  (Q.B.)  608;  approving  New-  (1891)    1   Q.   B.  552;    Shepherd  *. 

b7  V.  Voa  Oppen.  L.  B.  7  Q.  B.  293 ;  Eirsch,  45  Oh.  Div.  231. 

I.  e.  2ft  L.  T.  Bep.  is.  ■.)  164,  and  ■  Lathrop  e.  TJnion  Pauflc  B.  Co.. 

Lhoneox  «.  Hong    Kong  dc.  Bank  1  MacAithnr  (IT.  B,),  234;  Barnettv. 

Corp.,  88  Ch.  Div.  446;  t.c  G4  L,  T.  Chicago  Ac  B.  Co.,  6  Thomp.  St  G. 

Bep.  (N.  B.)  S56.    See  alio  BerUad  v.  (N.  Y.)  369;  t.  c.  4  Hut  (N.  T.),  114. 

Boxbnm  Co.,  60  L.  T.  Bep,  (>r.  s.)  •  Baniett  t>.  Chicago  Ac  B.  Co.,  6 

5SS,  where  leave  was  granted  to  serve  Thomp.  &  G.  (N.  Y. )  S69 ;  i.  e.  4  Han 

a  writ  out  of  the  jurisdiction  upon  a  (N.  Y.),  114.    Further  aa  to  the  jvrit- 

Scottih  company,  having  branches  in  dt'dion  ot  the  conrta  d  New  York 

England.    Compare  Watkins  r.  Scot-  over  foreign  corporationa  doing  basi- 

tisb  Imp.  Ins.  Co.,  23  Q.  B.  Div.  286 ;  neea  within  the  limita  of  the  SUte, — 

and  Jonea  e.  Scottieli  Accident  Ins.  we  Bedmond  v.  Hoge,  6  Thomp.  &  O. 

Co.,  17  Q.  B.  Div.  421;  ».  e.  65  L.  T.  (K.  Y.)  386;  $.  e.  3  Hun  (N.  Y.),  171. 

Bep.  (M.  B.)  2tS.    Aa  to  service  of  *  Thus,  in  1877  the  courts  of  Mis- 
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S  700S>  Corporation  oftn  CJontract  for  Service  of  Process 
to  ft  Foreign  Coontr;.  —  The  opinion  haa  been  recognized,' 
and  acted  upon,  that  a  foreign  corporation  may,  by  a  stipu- 
lation in  a  contract  ivith  a  private  person,  subject  itself  to  the 
jnrisdiction  of  the  courts  of  England  for  the  purpose  of  an 
action  to  enforce  the  contract.*  For  equal  reasons,  it  may 
contract  with  the  State,  in  consideration  of  being  admitted  to 
do  bnsinesB  therein,  for  service  of  process  upon  it,  within  the 
State,  npon  a  resident  agent  appointed  and  empowered  for 
that  parpose.'  It  is  also  settled  in  the  American  law  that  a 
State  has  the  right  to  exclude  foreign  corporations  from  set* 
tling  within  its  limits,  and  consequently  the  right  to  prescribe 
the  terms  npon  which  they  may  come  and  settle  there;  from 
which  the  conclosion  follows  that  the  State  may,  as  one  of  its 
terms,  require  the  foreign  corporation  to  submit  to  the  juris- 
diction of  its  courts,  by  appoiuting  and  empowering  an  agent 
within  its  limits  upon  whom  process  in  actions  against  it  may 
be  served,  or  by  designating  an  officer  of  the  State  for  that 
purpose;  *  and  that  when  a  corporation  does  so  consent,  and 
process  in  an  action  against  it  is  served  upon  a  person  thus 


•OQi-i  could  not  uqnire  by  i 
JBrwdiction  of  mn  actton  against  a  for- 
laga  corporation  whOM  chief  office  WM 
not  within  the  State  of  Mimoari,  bat 
th«  procew  conld  only  be  bj  attach- 
meat;  Bill  «.  Wheeler  Ac  Co.,  4  Uo. 
App.  fiOS.  Bnt  this  rale  haa  been 
changed  hj  ttatuU  in  that  State,  as 
we  ahall  preeently  see :  pott,  i  7993. 

1  By  Mr.  JoBtioe  North  in  &oci£t4 
det  Hetanx  v.  Companhia  Portugaesa 
Ac  Hnelva,  Weekly  Notei  (1888),  p. 
SS. 

■  Tbarsli  Oo.  *.  SotAiM  dea  Hetanx 
(Q.  B.  mv.),  60  L.  T.  Eep.  (».  i.J  824. 
Hm  caae  waa  this :  The  Tharvia  Cop- 
per Company  entered  into  a  conti»ct 
with  the  Sod6t«  des  Hetaux.  The 
coiitriwt  contained  a  danae  that,  for 
the  porpoaae  thereof,  tha  SoeiMi  sab- 


mitted  to  the  jnriadiction  of  the  High 
Court  in  England  and  elected  a  dom- 
Icite  in  England,  and  it  waa  fnrther 
agreed  that  a  certain  firm  in  Thread- 
needle  Street,  or  any  member  thereof 
for  the  time  being,  shonld  be  the 
SocUt^'a  agenta  npon  whom  aerrioe 
of  tuy  writ  or  proceaa  ahonld  be 
effected,  and,  being  so  efiected,  ahonld 
be  good  gainst  the  BodSt^.  The 
Tlamla  Company  instituted  an  action 
against  the  Boci£t4  in  respect  of  a 
matter  aiiaing  ont  of  the  contract, 
and  eSected  aerrice  npon  the  firm  in 
Threodneedle  Street  in  the  manner  bo 
prorided  by  the  contract.  It  waa  held 
by  Lord  Ooleridga  and  Hr.  Jnatice 
fidd  that  the  aerrtoe  was  good. 

■  AiOt,  i  7935. 

*  Ante,  4  793e. 
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designated,  and  a  judgment  rendered  against  it  in  peraonam  in 
snch  an  actioo,  the  judgment  is  good  everywhere.^ 

g  7993.  ProffreBi    of    Statutory    Changes    I>om«stloatinr 
ForeiffD  Corporatlom  for  Jnrlsdictlonal  Purposes. -^  Let  as 

trace,  for  a  moment,  the  progress  of  some  of  the  statutory 
changes  which  have  been  gradually  taking  place  in  the  8tatea 
whereby  foreign  corporatious  have  been  domeaticaUd,  so  to  . 
speak,  for  the  purpose  of  the  jurisdiction  of  their  coorta,  —  in 
other  words,  where  the  proceae  of  the  domestic  courts,  in  actions 
in  personam,  has  been  extended  over  them  through  service  ac- 
quired upon  their  ordinary  agents.  The  construction  of  the 
statutes  of  Missouri  was,  for  many  years,  uniform  to  the  effect 
that,  if  the  chief  office  or  place  of  buaineae  of  a  company  incor- 
porated under  the  laws  of  another  State  was  situated  in  the 
State  of  Missouri,  then  the  corporation  was  regarded  as  a 
domestic  corporation  and  amenable  to  the  jurisdiction  of  the 
courts  of  Missouri  by  the  common  process  of  summons.  Where, 
however,  its  chief  office  or  place  of  business  was  not  in  Mis- 
souri, then  it  was  necessary  to  proceed  against  it  as  a  non- 
resident by  attachment.*  When,  therefore,  the  defendant  was 
a  foreign  corporation  and  had  not  its  chief  office  or  place  of 
business  in  Missouri,  and  was  nevertheless  proceeded  against 
by  summons,  the  suit  would  be  dismissed  for  waut  of  juris- 
diction.* The  Missouri  statute  was,  however,  amended,  and 
these  decisions  superseded  by  the  Revision  of  1879,  which 
provided:  "A  summons  shall  be  executed,  except  as  other- 
wise provided  by  law,  either  ....  fourth,  where  the  defend- 
ant is  a  corporation  or  joint-stock  company,  organized  under 
the  laws  of  any  other  State  or  country,  and  having  an  office 
or  doing  business  in  this  State,  by  delivering  a  copy  of  the 
writ  and  petition  to  any  officer  or  agent  of  such  corporatioa 

'  Put,  i  802S.  Ho,  620 ;  Bails  v.  Eqnit&ble  Fire  Ins. 

*  FaniBworth  v.  Terra  Haate  B.  Oo.,  68  Mo.  617. 
Oo.,  29  Mo.  76;  8t.  Louis  e.  Wiggini  ■  HiddoDgh  v.  Bt.  Joseph  Ac.  R. 

Ferry  Co.,  40  Mo.  680;  Robb  «.  OM-  Co.,  tupra;  Bailo  «.  EquiUUo  lira 

cfl«o  &c.  K.  Co.,  47  Mo.  640;  Mid-  Ins.  Co.,  nfra. 
dough  V.  St.  Joseph  &Q.  B.  Co..  61 
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or  oompanj,  in  charge  of  any  office  or  place  of  basineas;  or  if 
it  liare  no  office  or  place  of  busiuesB,  then  to  any  officer,  agent, 
or  employ^  in  any  county  where  such  service  may  be  ob- 
tained." '  Under  this  statute  service  of  summons  upon  a  non- 
resident corporation,  having  an  office  or  doing  business  in 
Missouri  in  the  manner  therein  provided,  has  the  effect  of 
p&raoTuU  service,  and  gives  the  court  jurisdiction  to  enter  a 
general  judgment} 

§  7994.  May  be  Sned  throogfa  their  Agents  In  Any  State 
Inte  Which  Ther  Migrate.  —  The  ancient  doctrine  that  a  for- 
eign corporation  cannot  be  sued  is  a  just  doctrine  so  long  as 
it  is  strictly  confined  to  a  corporation  which  remains  at  home. 
This  will  be  obvions  if  we  reflect  for  a  moment  how  anomalous 
it  wonld  be  for  a  court  to  hold  that  a  municipal  corporation, 
created  and  existing  in  one  State,  might  be  sued  in  the  courts 
of  another  State.  But,  on  the  contrary,  as  the  modern  princi- 
ple has  been  established  that  a  corporation  may,  for  qualified 
purposes,  and  especially  for  the  purposes  of  its  business,  estab- 
lish a  reaidmee  in  States  and  countries  other  than  that  in  which 
its  chief  domicile  is,  it  is  a  reasonable  and  joat  conclusion  that 
when  it  does,  by  its  officers  and  agents,  enter  another  State  or 
country  for  the  purpose  of  carrying  on  its  business  there,  it  be- 
comes amenable  to  the  process  of  such  State  or  country,  in  like 
manner  as  though  such  State  or  country  had  been  the  State 
or  country  of  its  own  domicile;  that  it  is  affected  with  notice 
through  the  service  of  process  npon  the  agents  whom  it  ap- 

*  B.  8.  Ho.  1&79,  i  3189;  1  B.  8.  change  of  the  stfttnta.    When  so  pro- 

Uo.  1SS0,  4  S017.  ceeded  tgainst  beEon  »  Jnatioe  of  the 

■  UcNichtd  V.  tTnited  Btfttea  Ac.  peaoB,  the  noD-reaideiit  corporation 

Ageacj,  74  Ho.  457 ;  reverelng  ».  t.  9  muit  t«ko  ui  ojiiKal  within  tea  days 

Ho.  App.  699.   The  effect  of  this  stat-  of  the  jadgment,  H  required  by  the 

iitehMbeenpTacticall}'to<i(mM((c<i(«  atatate,  or   ita  appeal  will   be  dia- 

non'reaident  corporations  which  have  mlBaed,  though  it  It  eonld  be  regarded 

an  office  or  ^[ent  within  the  Btate  of  as   a  non-resident    it   would    have 

Hisaonri,  so  for  as  legal  procedore  ia  twenty  days  within  which  to  appeal, 

concerned.    Sncb  a  corporation  may  Harding  •.  Obicago  Ac  R.  Oo.,  80 

therefore   be  proceeded    against  "by  Ho.  6G9;  OmtaingeT  «.  Hissouri  Ac. 

Bamiitiment,    although    sach    might  B.  Oo.,  82  Ho.  64.    See  also  Slavena 

not  have  been  the  case  prior  to  the  «.  Psciflc  R.  Co., .61  Ho.  808. 
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points  to  transact  its  business  in  sach  State  or  country,  w 
much  as  it  would  be  by  the  service  of  process  upon  its  own 
principal  officers  in  the  State  or  country  of  its  residence;  and 
that  a  judgment  against  it,  in  perBOnam,  founded  upon  such 
aerrice,  will  have  the  same  eonelutive  effect  against  it,  and  will 
be  equally  evidence  against  it  in  the  courts  of  every  other 
State  or  country.'  The  distinction  is  clearly  this:  If  the  for- 
eign corporation  confines  its  operations  to  the  State  within 
which  it  was  created,  it  cannot  be  sued  in  a  State  where  it  has 
no  office  or  transacts  no  business,  by  serving  proceae  on  its 
pretident  or  other  officer  when  aeeidentaUy  present  within  such 
State.  Such  officer  does  not  represent  the  corporation,  or 
carry  with  bim  his  official  character  into  a  State  where  the 
corporation  has  done  no  business  and  has  not  established 
any  office.*  But  when  a  foreign  corporation  sends  its  officers 
and  agents  into  another  State,  and  establishes  its  business 
there,  it  is  liable  to  be  brought  into  the  courts  of  such  State 
by  a  service  of  process  upon  such  officers,  so  acting  for  it,  and 
a  judgment  founded  upon  such  service  will  be  good  everywhere.* 

S  7905.  Most  do  BnalneSB  within  the  State  and  be  Served 
by  an  Anthoiixed  Agratt.  —  This  conducts  us  very  nearly  to 
the  governing  principle,  —  a  principle  which  has  been  thrown 
into  the  clearest  light  by  an  opinion  of  the  Supreme  Court  of 
the  United  States  written  by  Mr.  Justice  Field.  That  princi- 
ple is  twofold:  1.  That  the  foreign  corporation  must  have 
entered  the  domestic  State  for  the  purpose  of  carrying  on 
its  business  there.  2.  That  process  must  have  been  served 
upon  an  t^ent  sustaining  such  a  relation  to  it  that  notice  to 
the  agent  might  well  be  deemed  notice  to  the  principal,  with- 
out a  violation  of  the  principles  of  natural  justice.  In  the 
opinion  thus  referred  to,  the  conclusion  of  the  court,  support- 

'  This  doctrine  ia  dearly  bronglit  *  Moulin  s.  Trenton  Hut.  Ac  Ins. 

out  bjrHr.  Justice  Field  in  givi&Btha     Oo.,  24N.  J.L.S22;  HeweU  *.  Omt 
oinnion  of  the  Supreme  Court  in  fit.      Western  R.  Co.,  19  Ifich.  336;  pctt, 
Olair  V.  Coz,  106  U.  8.  8G0,  36S.    Bee     «  S028. 
also  Citj  Fire  Ins.  Oo.  v.  Csmigi,  41 
Ga.  660. 

C368 


^yGoo'^lc 


ACTIONS  AQAiHBT.     [6  Tfaomp.  Corp.  g  799S. 

ing  ihflse  two  propositiona,  vas  thas  summed  up:  "  We  ore  of 
opinion  that  when  servico  is  made  within  the  St&te  upon  an 
agent  ol  a  foreign  corporation,  it  is  essential,  in  order  to  sup- 
port the  jurisdiction  of  the  court  to  render  a  personal  judg- 
ment, that  it  should  appear  somewhere  in  the  record,  —  either 
in  the  application  for  the  writ,  or  accompanying  its  service, 
or  in  the  pleadings  or  the  findiug  of  the  court, — thai  the  cor- 
poration was  engaged  in  business  in  the  State.  The  transac- 
tion of  business  by  the  corporation  in  the  State,  general  or 
special,  appearing,  a  certificate  of  eervice  by  the  proper  ofBcer 
on  a  person  who  is  its  agent  there,  would,  in  our  opinion,  be 
sufficient  jmTna  faeU  evidence  that  the  agent  represented  the 
company  in  the  business.  It  would  then  be  open,  when  the 
record  is  offered  as  evidence  in  another  State,  to  show  that 
the  agent  stood  in  no  representative  character  to  the  company, 
that  his  duties  were  limited  to  those  of  a  subordinate  employ^, 
or  to  a  particular  transaction,  or  that  his  agency  had  ceased 
when  the  matter  in  suit  arose."' 


<  St.  Ol&ir  v.  Cox,  106  U.  S.  360, 
360.  Speaking  with  refereuce  to  theea 
two  qoeatiooB,  it  has  been  held  in 
New  Jersey,  npon  a  demurrer  to  ft 
plea  to  the  Juriediction  of  a  court  ot 
that  Stat«  in  an  action  of  atmtttptit 
agoioat  a  foreign  corporation,  —  "  that 
if  a  foreign  corporation,  at  the  time 
of  the  commencement  of  suit,  doefl 
not  do  bneineas,  and  baa  not  any  office 
or  place  of  buainesB  in  this  State,  the 
contract  Bned  on,  not  having  been 
entered  into  In  this  State,  auch  cor- 
poration, except  by  its  own  consent, 
cannot  be  brought  within  the  juris- 
diction of  tbia  or  any  court  of  this 
State.  Under  such  circumstances, 
the  officers  or  agents  of  auch  foreign 
corporation,  when  they  come  into 
thia  pmsdictioD,  do  not  bring  wilh 
them  their  official  character  or  firno- 
tiona,  and  are  not  to  be  esteemed,  out 
of  the  sovereignty  by  the  laws  of 
which  the  corporate  body  esiats,  the 


TepreaentatiTee  Ita  the  porpoea  of  r^ 
spending  to  suits  of  law  oE  sach  cor- 
porato  bodies,"  Camden  Rolling  Hill 
Co.  «.  Swede  Iron  Co.,  32  N.  J,  L.  16, 
17.  "  This,"  adds  the  court,  "  is  the 
principle  upon  which  the  case  of 
Moulin  r.  Trenton  Mut.  ttc  Ins.  Co., 
24N, J,L.222,i8founded."  Inreapeet 
of  the  doctrine  of  the  cage  last  referred 
to,  it  is  conceived  by  the  author  to 
make  no  diSerence  whatever,  whether 
the  contract  were  a  foreign  or  a  do- 
mestic contract.  The  failore  of  the 
juiisdictioa  lay  in  tlie  fact  that  the 
corporation  had  never  come  into 
the  State  for  any  jarisdictional  pur- 
pose; but,  on  the  ground  that  the 
contract  was  a  foreign  contract,  the 
court  held  that  a  ilattUe  providing 
that  proetti  against  foreign  corpora- 
tions might  be  lerved  on  any  officer, 
director,  agent,  or  engineer  of  such 
corporation,  or  body  politic,  either 
personally  at  by  leaving  a  co^  ttier»- 
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g  7906.  Jdrlsdiction  aa  Depending  npon  tbe  Amoont  and 
Kind  of  Business  done  bj  the  Officer  or  Agent  witbtn  the 
State.  —  It  has  been  held  that  s  foreign  corporation  which 
has  done  no  business  within  the  domestic  State  beyond  nego- 
tiating a  mortgage  on  its  property,  and  having  the  bonds 
thereby  secured  listed  upon  a  stock  exchange,  is  not  engaged 
in  buiineaa  within  the  State,  in  such  a  sense  that  jurisdiction 
over  it  is  acquired  by  geTvice  of  »vimm.ona  upon  its  president 
while  temporarily  within  the  State  for  those  purposes;*  and 
on  the  other  band,'  that  service  may  be  made  on  a  corpora- 
tion having  an  office  in  the  same  State  where  a  substantial 
portion  of  its  business  is  transacted,  by  a  person  designated 
as  its  agent  in  charge  of  a  particular  department  of  its  business, 
by  serving  proceaa  upon  such  agent.* 

g  7997.  Statutes  Creating  or  Extending  the  bi^ht  of  A«* 
tion  i^alnst  Foreign  Corporations.  —  The  original  conception  of 
the  courts,  that  an  action  in  personam  would  not  lie  against  a  cor- 
poration, has,  then,  it  may  be  assumed,  been  overturned  in  all  the 
States,  by  statutory  enactmentg  which  make  the  liability  of  Buch  a 
corporation  to  answer  in  the  domestic  tribunals  coexlenxive  with  ila 
right  to  Viate  contracts  in  the  domettie  Stale.*  It  will  be  shown  here- 
of at  thedwellmg-honse  or  usual  place  *  Tuchbsnd  v.  Cbic^o  Ac  B.  Co., 
of  busineaa  of  such  officer,  dirtelor,  110  N.  Y.  437;  «,  c.  7  Rail,  A  Corp. 
agent,  elert,  or  engineer,  or  bj  leaving  L.  J.  49;  40  Am.  &  £ng.  R.  Cm.  SI2; 
a  true  copy  of  such  proceaa  at  th*  26  N.  Y.  Bt.  Bep.  440;  22  N.  E.  Rep. 
office,  depot,  or  uanal  place  of  busi-      360. 

noH    of   BucL   foreign    corporation,  '  Thna.  in  New  York,  where  it  waa 

etc.,  —  merely  provided  for  a  method  originally  held,  aa  seen  in  the  pnoed- 
of  Berving  proceaa  upon  foreign  eta-  ing  section,  that  an  action  tn  jierto- 
porationa  in  casea  where  the  domestic  nam  would  not  lie  against  a  foreign 
tribnnala  had  juriadiction,  and  did  corporation,  the  legislature  of  tliat 
operate  to  amplify  their  jurisdiction  State  have  enacted  that  on  action 
over  the  subject-matter  against  snob  against  a  foreign  corporation  may  be 
bodies.  Bee  also  tbe  much-qaoted  maintained  bya  resident  of  tbe  State 
coae  of  United  States  v.  American  for  any  catus  of  action.  S.  Y.  Code 
Bell  Teleph.  Ca,  29  Fed.  K«p.  IT,  Civ.  Proc.,  i  1731.  Upon  this  stat- 
opinion  by  Jackson,  J.  utory  ground,  tbe  courts  of  that  State 

>  Clews  «.  Woodstock  Iron  Co.,  44  have  Inrisdictlon,  considered  aa  right- 
Fed.  Bep.  81;  i.  c  9  Boil.  &  Oorp.  L.  fnl  power,  to  proceed  in  an  action 
3.  63.  brvugfU  6y  dome$tio  tloelMdert  in  a 

•  Under  N.  Y.  Code  Civ.  Proc.,  foreign  corporation  to  enjoin  threat- 
i  432.  ened  breaches  of  trust  on  the  part  of 
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nfter,'  that  many  of  tbe  States  hare,  in  their  legislation  tipon  this 
subject,  proceeded  upon  the  obvious  rule  of  joatioe,  that  aay  agent 
of  a  foreign  corporation  who  ie  sufficiently  empovered  to  make  aod 
take  contracts  for  his  principal  within  the  domestic  jurisdiction, 
may,  by  the  domestic  legislature,  be  empowered  to  receive  tervw  of 
procets  in  actions  in  domestic  tribunals  against  such  foreign  oorpo- 
ration  for  tbe  enforcement  of  those  obligations;  and  accordingly  we 
shall  find  that  statutes  are  now  very  numerous  providing  for  the 
service  of  process  in  actions  in  personam  upon  the  local  and  other 
agents  of  foreign  corporations  doing  business  within  the  particular 
State.  These  statutes  are  founded  on  the  logical  and  just  concep- 
tion that  wherever  a  foreign  corporation  can  go  by  an  agent  for  the 
purpose  of  making  and  taking  contracts,  it  can  be  fastened  apon, 
through  that  agent,  for  the  purpose  of  being  made  ansnerable 
in  ordinary  actions  for  the  enforcement  of  those  contracts.  The 
judgments  rendered  in  such  actions  are  held  good  as  judgments  in 
pertonam  against  the  corporation  within  the  State  which  rendered 
them,  in  such  a  sense  that  any  property  of  the  corporation,  found 
anywhere  within  the  State,  may  he  seized  in  satisfaction  of  them; 
but  whether  they  will  be  upheld  as  judgments  in  personam  against 
the  corporation  in  other  jurisdictions  presents  a  different  question. 


tbe  directon  (Ives  v.  8mith,19N.  T, 
Bt.  Bep.656:  (.  e.  3  N.  Y.  Supp.  646) ; 
though  it  will  not  be  proper  or  expe- 
dient to  exercise  such  juriadiction  in 
ail  cases,  owing  to  the  difficulty  of 
doing  complete  juHtice.  It  has  been 
held  in  that  State  that,  to  enable  a 
atockholder,  suing  ae  euch,  to  main- 
tain an  action  against  a  foreign  cor- 
poration, it  is  not  neceaaarj  that  hia 
ttoci  should  be  rtgitUred.  Brvin  v. 
Oregon  Railway  dec.  Co.,  62  How. 
Pr.  (S.  Y.)  490.  8o,tbe  sUtatee  of 
Texas,  defining  the  venue  of  actions 
against  private  corporations,  associ- 
ations, and  joint-Btock  companies, 
vbioh  aae  such  expreaiiona  as  "  pri- 
vate corporation,"  "unincorporated 
company,"  etc.,  have  been  held  large 
enough  to  include  foreign  corpora- 
tions. Angerhoefet «.  Bradatreet  Co., 
22  Fed.  Rep.  306.    The  operation  of 


these  statutes  is  clearly  exhibited  by 
a  case  in  Maasachusetta,  in  which 
State,  aa  we  have  seen  (ani«,  i  79S9), 
tbe  early  conception  was  that  an  ac-  . 
tion  in  ptrtonam  could  not  ba  prose- 
cnted  against  a  foreign  corporation. 
Here,  under  the  operation  of  a  stat- 
nte  requiring  such  a  corporation,  in 
order  to  be  entitled  to  do  baeiness 
within  the  Commonwealth,  to  a[*- 
point,  in  writing,  tbe  Commiititmer 
of  CorjiOTatitmi  as  its  attorney,  up- 
on whom  procese  against  it  might 
be  aerved,  jnrisdlctloa  to  personam 
ngaiuBt  it  may  be  acqnired,  and  a 
penonal  judgment  may  be  rendered 
Bgainat  it,  valid  in  other  jurisdictions 
as  well  as  in  Maeeachnsetta.  Wilson 
«.  Martin-Wilaon  Automatic  Fire 
Alarm  Co.,  149  Mass.  24. 
t  fOft,  }  8029. 
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§  7998.  BTodera  I>ootrlne  that  Ooiporatloiu   ma;  BstalK 
llflh  Domioilea  in  Oth«r  States  for  Jarisdlctlonal  Purpose*. — 

To  the  old  theory  that  a  corporation  cannot  migrate,  but  must 
dwell  in  the  place  of  ita  creatioQ,'  the  modern  qualification 
has  been  added  that  it  may  acquire  a  domicile  in  another 
State  for  the  purpose  of  business  and  Jurisdiction  by  entering 
such  other  State,  and  establishing  an  agency  there  for  the 
transaction  of  its  business.*  It  is  a  sound  conclusion  that  "a 
corporation  which  seeks,  by  ite  agents,  to  establish  a  domicile 
of  business  in  a  State  other  than  that  of  its  creation,  must 
take  that  domicile,  aa  individuals  are  always  understood  to  do, 
subject  to  the  responsibilities  and  burdens  imposed  by  the 
laws  which  it  finds  in  force  there."*  When,  therefore,  the 
statutes  of  the  domestic  State  impose  upon  foreign  corporations 
coming  within  the  State  and  having  usual  places  of  business 
therein,  the  general  statutes  relating  to  domeatie  corporatiom, 
the  tame  remediet  which  are  available  to  domestic  citizens  against 
domeeiic  corporations  are  available  against  them,  and  they  may 
be  sued  in  the  domestic  State  in  like  manner  as  domestic  cor- 
porations may.* 


*  Bank  ot  Angnsta  d.  Earle,  IS  Pet. 
(U.  8.)  619. 

*  National  Bank   «.  Huntington 

.  129  Man.  444;  St.  Otair  v.  Cox,  10^ 
U.  8.  850,  865;  Lafayette  Ine.  Go. «. 
French,  IS  How.  (V.  8.}  404;  Ex 
parte  8ch<dleuberger,  96  U.  8.  389; 
Hafden  v.  Androscoggin  Mills,  1  Fed. 
Rep.  93;  ffewby  v.  VonOppen,  L.  R. 
7  Q.  B.  293;  Lord  i-t.  Leonards  in 
Cairon  Iron  Oo.  v,  Maclaron,  5  H.  L. 
Gas.  416, 469;  Moulin  •.  Trenton  Mut. 
Ina.  Co.,  24  N.  J.  L.  2S2;  Libbey  v. 
Hodgdon,  9  N.  H.  394;  Selma  Ac.  R. 
Co.  V.  Tyson,  48  Ga.  351 ;  Farnsworth 
B.  Terre  Hant«  Ac.  R.  Co.,  29  Mo. 
75;  Lawrence  «.  Ballon,  60  Oal.  268; 
Western  Union  Tel.  Co.  tp.  Pieaaants, 
46  Ala.  641.  Compare  Rhodee  «. 
Salem  Tump.  Co.,  98  Mass.  06. 

'  Attorney-General   v.  Bay  Btat« 
Min.  Co.,  99  Mass.  14S,  163;  National 
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Bank  *,  Hnntington,  129  Mass.  444, 
449. 

*  Upon  tbla  principle,  it  has  been 
held  in  Massachuaetta  that  a  railroad 
corporation  created  by  the  laws  of 
another  State,  which  baa  an  office  in 
that  Oommonwealth  for  the  conveni- 
ence of  its  stockholders,  and  for  the 
better  managementot  its  finances  and 
other  business,  where  ita  principal 
offlcera  are  to  be  found,  and  where  it 
carries  on  such  business  aa  is  nsnally 
carried  on  in  th«  office  of  the  presi- 
dent and  treasurer  of  a  railroad  cor- 
poration, may  be  enmrnoned  as  tnufrt, 
that  ia  to  say,  aa  gamithee,  by  process 
■erved  upon  its  treasurer  there  found, 
nnder  a  statute  subjecting  foreign  cor- 
porations, having  a  naual  place  of 
bnainess  in  the  Commonwealth,  to 
the  statiitea  relating  to  domestic  cor- 
pomtiDus.    National  Bonk  •.  Hunt- 
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I  7000.  Hoderu  Bnle  ■■  to  Itoildenoe  of  Oorporatious 
tor  PurpoBes  of  Jorlsdiotlon. —  From  the  foregoiog,  and 
other  authorities,  we  may  dedace  the  modem  rule  that  a  cor- 
poration ia  a  reaident  subject  ot  citizen  of  the  State  in  which 
it  is  created,  no  matter  where  its  memhers  or  shareholders 
may  happen  to  reside;  and  though  it  must  be  constituted  of 
some  place  within  the  dominion  of  the  government  which 
creates  it,  and  can  have  no  legal  existence  beyond  the  bound- 
aries of  that  State,  must  dwell  in  the  place  of  its  creation,  and 
cannot  migrate  to  another  State,  yet  it  may  act  by  agents 
beyond  the  bounds  where  it  thus  existS''  It  is  also  clear  that, 
within  the  limits  of  the  State  which  grants  the  charter,  a  cor- 
poration may  have  a  tpeciai  constnutvve  reaidenee  in  more  places 
than  one,  so  as  to  be  charged  with  taxes  and  dues,  and  be  sub- 
jected to  the  local  jurisdietion  where  its  officers  and  agencies 
are  actually  present  in  the  exercise  of  its  franchises  and  in 
carrying  on  its  business;  and  the  local  Tssidenee  of  a  corpora- 
tion is  not  necessarily  confined  to  the  locality  of  its  prijicipal 
opee  or  place  of  business.  It  depends  oq  the  official  exhibi- 
tion of  legal  and  local  existence,  and  its  place  of  residence 
may  be  wherever  its  corporate  business  is  done.'    This  doc- 

ingtm,  129  Uase.  444.    Aa  poioted  a  corporation  redded  In  Haanchu- 

ODt  In  the  opinion  in  thia  caae  bj  eetta,  and  althongh  tha  corporation 

Endicott,  J.,  a   penon    reeiding  in  had   leased    property    and  had    ita 

another  State  cannot  be  aammoned  agnnts  in  UaMochasettfl  to  man^;* 

aa(rtii(w(jiamuAw], although  iervice  iu    affain.    Danforth   «.    Fenny,   3 

of  proceMwae  made  upon  him  within  Mete.  (UaM.)  &S4;  Gold  v.  Houaa- 

the  Commonwealth.  Tingleye.  Bate-  tonic  B.  Co.,  I  Qray  (Maea.),  424; 

man,  10  Masa.  313;  Baj  w.  Under-  Larkin    tr.  Wilson,    106  Mhbb.    ISO. 

wood,  8  Pick.  (Maaa.)  303;   Nye  v.  Thia  rule  is   now  changed    in  that 

Liscombe,81  Tick.  (Masa.)  263;  Hart  State  under  the  operation  ot  the  etat< 

V.  Anthony.  15  Hck.  (Maaa.)  446.    It  ute  of  1670,  cb.  104.    Nntional  Bank 

'  waa  also  pointed  out  that  corpora-  *.  Huntington,  ISO  Maaa.  444. 
tiona  conid  not  be  anmmoned  as  tros-  <  8t.  Louia  «.  Wfg^na  Ferry  Co.,  40 

tee  or   garnishee  in   Uassachneetta  Mo.  680,  686;  Blackatone  Man.  Co.  *. 

until  the  piiBttage  ot  the  atatate  ol  Blackatone,  13  Gray  (Maaa.),  488. 
1832,  ch.  164;  and  that  it  bad  been  ■  St.  Louia*.  Wi^neFerry  Co.,  40 

held  in  that  State,  fdlowingtbecaaea  Mo.  680  (citing  Glaiae  r.  South  Caro- 

abora  dted,  that  thia  atetutehadno  lina  B.  Co.,  1  Strohh.  (S.  0.]  170; 

application  to  foreign  corporations,  Cromwell  p.  Charleston  Ina.  Co.,  t 

altbongb  the  principal  officers  of  aoch  Bich.  L.  (B.  C.)  512.    The  case  of  Bt. 
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trioe  is  said  to  be,  in  general,  confined  to  the  territorial  limUs 
of  the  State  from  which  the  corporation  derives  its  charter; 
hut  it  is  also  said  that  the  effect  of  particular  statutes  may  be 
such  as  to  make  a  corporation,  though  chartered  abroad,  a 
resident  of  the  State,  not  only  for  the  pnrpoae  of  suing  and 
being  sued  by  ordinary  process  or  by  attachment,  but  for  all 
the  purposes  of  ownership  ot  personal  property  and  of  taxa- 
tion, if  the  same  be  actually  situited  within  the  prescribed 
limits.*    One  of  the  simplest  and  probably  the  best  established 


Louis  V.  Wiggins  Ferry  Co.,  40  Mo. 
580,  ie  oferrtifed,  not  on  tho  above  tlie- 
ory,  bat  on  tlie  application  of  it,  in 
SL  Louie  v.  Ferry  Co,,  11  Well.  (U. 
S.)  423. 

'  St.  Louis  V.  Wiggins  Ferry  Co.,  40 
Mo.  680.  The  observations  of  Lord 
6t.  Leonards  in  support  of  the  juris- 
diction obtained  by  Heiviceol  process 
upon  an  agent  of  b  foreign  corpora- 
tion, vhich  carries  on  a  permanent 
and  extensive  business  within  the 
domestic  jurisdiction,  have  been  more 
than  once  cited  vith  approval  by 
American  Jadgea,  notwithstanding 
the  fact  that  they  were  made  in  an 
opinion  in  which  he  dissentad  on  the 
merits.  The  caM  was  that  of  a  com- 
pany  chartered  in  Scotland  for  tii* 
manufaotnre  ot  iron,  which  had  its 
manufactory  and  chief  office  of  man- 
agement there,  but  had  agents  for  tlie 
sale  of  its  goods  in  different  parts  of 
Scotland  and  England,  poBseased  real 
estate  in  both  countries,  and,  in  short, 
did  basinesB  in  England  as  well  as  in 
Scotland.  Lord  St.  Leonards  con- 
ceded that  there  wonld  not  be  a  Jaris- 
diction  of  an  action  against  snch  a 
company  in  England,  merely  because 
its  agent  resided  in  England.  He 
placed  his  view  in  rapport  of  the  jn- 
rifldiction  npon  the  ground  that  tht 
eoagtany  itu\f  rttidtd  in  England,  He 
said:  "The  jnrisdiction,  if  it  exists, 
is  because  the  appellants  are  here  by 
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fheir  hooses  ol  hudneaa  and  hj  ib»it 
agents,  just  as  they  are  in  Scotland 
by  their  house  of  boainess  and  ttieir 
agents.  They  carried  on  as  great  a 
business  here  as  in  Scotland.  They 
manufactured  in  Scotland  and  sold  in 
England.  What  would  be  the  use  of 
manulactaring  if  they  could  not  sell 
thegoodstheymanufacturedT  Ihave 
been  unable  to  discover  which  is  the 
parCicalar  residence  of  thia  company. 
The  money  of  the  appellants  is  made 
by  return!  coming  from  England. 
They  manuf actors  in  Scotland.  The 
members  of  this  corporation  do  not 
make  the  Iron;  they  do  not  reside  in 
thehonse.  They  are  nobody;  in  fact, 
they  are  represented  by  their  seller, 
but  they  are  not,  in  other  respects, 
persons  dealingasindividuala.  Their 
bneinees  is  carried  on  in  London,  jnst 
as  mnch  as  it  is  carried  on  in  Scot- 
land. It  is  not  therefore  a  question 
of  attacking  the  agent  as  agent.  If 
the  service  upon  the  agent  is  riglit,  it 
in  because,  in  respect  of  their  house 
of  business  in  England,  they  have  a 
domicile  in  England.  And  in  respect 
of  their  manufactory  in  Scotland,  they 
have  a  domicile  there.  There  may  be 
two  domiciles  and  two  jariediciaons; 
and  in  this  case  there  are,  as  I  con- 
ceive, two  domiciles  and  a  double  sort 
of  jurisdiction,  one  in  Scotland,  and 
one  in  England,  and  for  the  porpose 
of  carrying  <hi  their  bnmness  one  is- 
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illnstrationa  of  this  principle  is  found  in  the  case  where  a 
railroad  company,  created  under  the  lawa  of  one  State,  enters 
another  State,  and  builds  a  part  of  its  railroad  there  by  per- 
mission or  recognition  of  the  legislature  of  the  latter  State, 
ia  which  case,  whether  such  permission  or  recognition  is  held 
to  hare  the  effect  of  making  it  a  domestic  corporation  in  the 
latter  State,  or  of  leaving  it  a  foreign  corporation,  merely 
licensed  in  the  latter  State,  it  is  perfectly  well  settled  that  it 
is  subject  to  be  sued  in  the  latter  State  by  residents  thereof 
upon  any  cauae  of  action  arising  therein.  The  license  to 
enter  the  other  State  and  to  exercise  what  have  someliraea 
been  called  prerogative  franchises  therein,  haa  justly  been  held 
to  carry  with  it,  by  necessary  implication,  a  liability  to  be  so 
sued  by  residents  of  the  latter  State.* 

g  8000.  Hodem  Role  that  Trading  Corporation  may  be 
Sued  wherever  It  has  a  Place  of  Trade.  —  The  doctrine  so 
clearly  stated  by  Lord  St.  Leonards,'  liaa  found  an  echo  in 
subsequent  judicial  opinions  delivered  in  England  and  Amer- 
ica. That  doctrine,  briefly  stated,  is  that  a  trading  corporation 
is  personally  present  for  the  purposes  of  jurisdiction  wherever 
it  has  established  a  place  of  trade.' 

jnat  as  much  the  domicile  of  the  cor-  under  the  attachment  lavs  of  Vu> 

poratioD  kb  the  other."    Oarron  Iron  ginia  (Baltimore  dec.  R.  Oo.  v.  Galla- 

Oo.  e.  Uacluen,  SH.I>.Cs8.4ie,4S8.  hue,  lupra),  and  in  the  Dietrict  of 

Compare  National  Bank  e.  Banting-  Ooiumhia.,  for  sai  injury  happening  to  a 

ton,  129  Maw.  444,  where  these  ob-  pauenger  upon  its   railroad   in  the 

■errationB  are  dted  as  law,  sute  ol  Virginia,  withont  reference 

'  BaUroad  Co.  tr.  Harris,  12  Wall,  to  the  qaeaUonof  the  residence  of  the 

(U.S.)  66,88;  Baltimore  4c  E.  (3o.  plaintiff,  —  the  court  holding    that 

V.  Gallahne,  12  Gratt.  (Va.)  665;  ..  c.  the  company  wm  an  inhabitant  of  the 

66  ABU  Dec  264.  Compare  Goehom  v.  Diatrict  ot  Colombia,  and  that  it  was 

8nperviaoM,lW.Va.308,328;  Balti-  y<«„d  within  that  District  when  the 


more  &c.  B.Co.v.  Sapervisors,  S  W.  Va. 
319.    nie  Baltimore  A  Ohio  Railroad 


writ  was  served  upon  it.    Railroad 
EarrlB,  12  WalU  (TI.  S.)  ft 


Company,  originally  chartered  hy  the  'Ante  (7999. 

I«gi«lfttnre  of  Maryland,  extended  its  *  Hayden  tr.  Androsco^itgiQ  Miilg,  1 

railroadinto the  BtateotVii^inia  with  ped.  Kep.  93,  where  a  corporation  es- 

the  consent  of  the  logislatnre  ot  tliat  tablished  in  the  State  of  Maine,  and 

State,  and  into  the  District  of  Oolum-  doing  businesB  in  Boston,  was  sued  In 

Ua,  with  tbeconsentof  Congress.    It  the   latter  place  in  a  court  of  the 

thorel^  became  soable  as  gamiihet  United  States,  and  the  juriedictkin 
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S  8001.  Kon-reBidents  haTe  Ifo  Conatltatloiial  Blfltfat  of 
Action  i^alBst  Foreign  Corporatioiu. —  There  is  no  princi- 
ple of  constitutional  late  which  obliges  the  courts  of  a  State  to 
open  their  doors  to  actions  brought  by  non-re8idmt$  against 
foreign  corporations.  A  constitutional  provision  reciting  thai 
"  all  courts  shall  be  public,  and  every  person,  for  any  injury 
that  he  may  receive  in  bis  lands,  goods,  person,  or  reputation, 
shall  have  remedy  by  due  course  of  law  and  justice,"  —  does 
not  give  a  right  of  action  to  non-residents  against  foreign 
corporations,  but  was  intended  to  secure  to  residents  of  the 
State  access  to  its  courts  for  the  redress  of  injuries.*  The 
provisions  of  a  statute/  making  diacriminations,  in  respect  of 
the  right  of  action  against  foreign  corporations,  between 
domestic  persons  and  corporations  and  non-resident  persons 
and  corporations,  is  not  uncomtitutional  as  denying  to  the  citi- 
zensof  each  State  all  the  privileges  and  immunitiesof  citizens 
of  the  several  States, — because  the  statute  makes  no  discrimin- 
ation between  citizens,  but  only  between  residents  and  non- 
residents.* 

g  8009.  Farther  as  to  Actions  tir  Non-resldentB  against 
Foreign  Corporations.  —  If  a  foreign  corporation  has  entered 
the  domestic  State  for  the  purpose  of  doing  business,  in  sach 
a  manner  and  to  such  an  extent  as  will  give  the  courts  of  the 

WM  upheld.    This  ma  ftlao  decided  la  ■  N.  T.  Code  Civ.  Proc.,  1 1780. 

England  in  the  case  of  Newby  «.  Von  *  BobiDBon  *,  Oceanic  Steam  Nav. 

Oppes,  L.  B.  7  Q.  B.  293.  where  the  Co.,  112  N.  Y.  815,  S24.    The  court 

Oolt  Patent  ArmB  Co.,  an  American  cited,    In    support    of    this    theory ; 

corporation,  had  eetabliihed  a  home  Adams  v.  Fena  Bank,  3It  HunfN.Y.), 

in  London  for  the  sale  of  its  manu-  393 ;    Frost   «>    Brisbin,    19  Wend. 

factorea.     But  in   another   English  (N.  Y.)  11;   t.  e.  82  Am.  Dec.  423; 

case  it  was  held  that  the  lietet  ogiee  of  Lemon  v.  People,  20  N.  Y.  MZ;  Hanef 

a  raUroad  company  was  not  euch  a  p.  Uarsliall,  9  Hd.  194;  Campbell  v, 

place  of  tradeaa  togive  Jurisdiction,  Morris,  3  Rar,  &  HcH.  (Md.)  536; 

and  the  cotirt  said  that  the  question  Chemung  Canal  Bank  v.  Lower;,  93  ' 

ia  one  of  fact  in  each  case.    Mack-  V.  S.  72;  UcOready  «.  Virginia,  94 

ereth  «.  Qla^ow  Ac.  R.  Co.,  L.  B.  S  U.  S.  396;    Uissonri  e.  Lewis,  101 

Ex.  149.  U.  8.  22.    The  same  was  held  in  Dn- 

■  Central  B.  Co.  v.  Georgia  Con-  qaesne  Olub  v.  Penn  Bank,  36  Han 

fraction  Ac.  Co.,  82  S.  G.  319;  $.  c.  <N.  Y.).  38Q. 
11  S.  E.  Bep.  192. 
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domestic  Stata  jarisdiction  over  it  ia  actions  in  personam, — 
tiien  another  question  will  frequently  atise,  —  under  what 
circumstances  may  such  actioos  be  brought  against  it  in  the 
domestic  tribunals  by  non-resident  persons  or  corporations? 
This  matter  has  been,  in  some  cases,  the  sabject  of  statutory 
regulation.  Thus,  by  section  427  of  the  former  Code  of  Civil 
Procedure  of  New  York,  an  action  against  a  foreign  corpora- 
tion might  be  brought  in  the  courts  of  that  State:  1.  By  a 
resident  of  that  State  for  any  cause  of  action;  2.  By  a  plain- 
tiff, not  a  resident  of  that  State,  when  the  cause  of  action 
arose,  or  when  the  anbject  of  the  action  was  situated  within 
that  State.^  So,  under  a  provision  of  the  code  of  South  Car- 
olina, which  is  a  transcript  of  that  of  the  former  code  of  New 
York,  an  action  can  be  brought  against  a  foreign  corporation 
by  a  resident  of  the  State  for  any  cause  of  action,  but  by  a 
non-reaident  only  when  the  cause  of  action  shall  have  arisen 
within  the  State,  or  when  the  subject  of  it  is  situated  within 
the  State.* 


■  Under  this  statute,  the  eoarta  of 
New  YqA  woald  nrt  entartain  joriB- 
diction  oi  an  action  respecting  land* 
«ituBt«d  in  another  Btate,  between 
two  corporationa,  both  chartered  in 
each  other  State,  Cumberland  Goal 
&c  Oo.  B.  HoSnian  Steam  Coal  Go., 
30  Barb.  (N.  Y.)  149.  Nor  woold 
they  entertain  aa  action  claiming 
tqvUabU  TtUef  on  behalf  of  a  foreign 
GorporatitHi  brought  in  the  name  of 
its  floeUoJder*  against  another  foreign 
corporation,  joining  as  defendant  a 
corporation  formed  nnder  the  lawa  of 
New  York,  and  BQveral  individuala 
who  did  not  appear  to  be  rendente  of 
New  York,  bo  ae  to  entitle  them  to 
msinlain  an  action  agaiiut  a  foreign 
corporatitm  for  kdj  cause  uuler  the 
first  clause  of  the  statute,  —  it  not  ap- 
pearing that  the  cause  of  action  arose, 
or  that  the  enbiect  of  it  was  ntoated 
within  the  State  of  New  York.  House 
I.  Cooper,  X  Barb.  (H.  Y.)  m. 


■  Central  R.  Co.  v.  Georgia  Con- 
struction tK.  Co.,  32  B.  C.  819;  i.  c 
11  B.  E.  Rep.  192.  In  that  SUte  an 
attnehmtnt  is  merely  a  proviaionftl 
remedy  in  aid  of  an  oefton,  and  can 
only  issue  where  an  action  has  been 
commenced.  Therefore,  where  an  ac- 
tion fails  tor  want  of  Jurisdiction,  an 
attachment  issued  in  aid  of  it  fails 
with  it.  But  where  the  cause  of  ac- 
tion aroee  partly  within  the  State  of 
South  Carolina,  and  partly  within 
another  State,  consietingof  work  done 
upon  a  railroad  situated  partly  within 
that  State  and  partly  within  another 
State, — it  was  held  that  the  canseof 
action  arose  within  the  State,  for  the 
purpoae  ot  satisfying  the  statute  and 
snstainiug  an  attachment,  ibid.  IIm 
above  statute  does  not  conflict  with  a 
(Miuliluiionoi  jirovinon  COonet.  8.  C, 
art.  I,  f  IS),  that  all  courts  shall  be 
pnblk,  and  that  any  person,  for  any 
injury  that  be  may  receive  in  his 
6377 


^yGoo'^lc 


ti  Tliomp.  Corp.  g  8003.]    fobeiun  corpobations. 

§  S003.  Foreign  Corporatloiu  not  Snalde  by  Non-nsideats 
on  Foreign  Coatracts. —  In  the  absence  of  statutes  otherwise 
providing,  many  of  the  courts  Lave  held  that  actions  caouot 
be  maintained  by  non-resident  peraons  or  corporations  against 
foreign  corporations  upon  contracts  made  and  to  be  performed 
outside  of  the  State  of  the  forum,  although  the  foreign  corpo- 
ration has  an  agent  within  the  State,  upon  whom  process  may 
be  served  iu  actions  in  personam?  Statutes  which  prescribe 
the  terms  upon  which  foreign  corporations  may  be  permitted 
to  do  business  within  the  domestic  State,  and  which,  among 
other  conditions,  make  them  amenable  to  the  judicial  process 
of  the  State,  and  require  them  to  empower  an  agent  within 
the  State  to  receive  service  of  process,  are  not  construed  as 
authorizing  such  actions,  unless  they  say  so  iu  terms.*  The 
question  of  jurisdiction  in  such  a  case  relates  not  merely  to 
jurisdiction  over  the  person  of  the  defendant,  but  also  juris- 
diction over  the  subject-matter  of  the  suit;  and  it  is  for  the 
reason  that  the  domestic  tribunals  have  no  jurisdiction  over 
the  subject-matter  of  the  suit  in  such  a  case,  that  the  plaintiff 
is  repelled.*  Nor  does  a  statutory  provision  that  process  may 
be  served  on  the  agent  of  a  foreign  corporation  "with  like 
effect  as  if  the  company  existed  in  this  State,"  accompanied 
by  the  stipulation  that  such  service  "  shall  be  of  the  same 
force  and  validity  as  if  served  on  said  company,"  operate  to 
transfer  to  the  tribunals  of  the  domestic  State  any  power 
which  would  not  be  acquired  by  the  mere  fact  of  actual  ser- 

lande,  goodB,  pereon,  etc,  shall  have  Nearly  to  the  H&me«f!ect,  see  Oamdea 

remedy  by  due  prooesB  of  law.    Ibid,  Boiling  Mill  Oo.  tr.  Swede  Iron  Co., 

Nor  does  it  violate  that  provision  of  32  N.  J.  L.  16.    Compare  poil,  i  8006. 

the  Constitution  ol  the  United  States  Bntsee,  eonlra,  Johnston  v.  Tradelna. 

(arL  4,  4  2)  mcnring  to  the  dtitens  of  Co.,  132  Haas.  482, 

each  State  all  the  privileget  and  im-  *  Sawyer  •.  Nortb  American  lite 

munititt  of  dtiseaa   of   the   several  Ins.  Co.,  48Vt.  667;  Smith  o.  Matual 

States;  nor  does  it  impair  the  obUgor  Liie  Ins.  Co.,  14  Allen  (Mass.),  336. 

tion  of  eontmeU  within  the  meaning  C(mtra,Johnstonii.TrBdeInB,  Co.,  132 

of  the  same  instrument  (art.  1,  i  10).  Mass.  432. 

Ibid,  ■  Smith  e.  Mutual  Life  Ins.  Co.,  14 

■  Sawyer  «.  North  American  Life  Allen  (Mass.),  S36,  336 ;  dting  Story 

Ins.  Co.,  46Vt.6e7;  Smith  v.  Mutual  Confl.  L.,  «  586;  Biesell  f.  Brigge,  0 

Life  Ins.  Co.,  14  Allen  (Mass.),  330.  Mase.  402;  i.  c.  6  Am.  Dec.  88. 
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vice,  or  waiver  of  service,  upon  the  defendant;  nor  obliterate 
the  Tact,  nor  change  the  consequences  which  result  from  the 
fact,  of  the  non>reaident  character  of  the  defendant,  so  aa  to 
give  the  domestic  tribunals  jurisdictiou  over  causes  of  action 
against  it.* 

g  SOOl.  Contra,  tbat  iron-residents  may  Sue  Foreign  Cor- 
poratfons  on  Foreign  Contracts.  —  Contrary  to  the  foregoing, 
there  are  holdings  to  the  effect  that  when  a  corporation  comes 
within  the  State  for  the  purpose  of  doing  business,  and  ap- 
points an  attorney  or  agent  on  whom  process  against  it  may 
he  served  with  like  effect  as  if  it  existed  in  the  State,  it  may 
be  sued  by  non-residents  upon  contracts  made  outside  of  the 
State,  in  like  manner  as  a  natural  person  may  be  sued.'  This 
view  of  the  law  enlarges  the  operation  of  statutes  under  which 
foreign  corporations  subject  themselves  to  the  jurisdiction  of 
domestic  tribunals,  so  as  to  give  such  tribunals  jurisdiction 
over  them  in  respect  of  all  actions,  and  for  all  purposes,  as 
fully  as  they  would  have  over  resident  persons  or  domestic 
corporations.  If,  therefore,  as  in  the  jurisprudence  of  Massa- 
chusetts, one  foreigner  may  sue  another  in  the  domestic  courts 
upon  a  simple  contract  made  without  the  domestic  jurisdic- 
tion, 80  that  process  can  be  lawfully  served  upon  him,'  a 
foreign  person  or  corporation  may  exercise  the  same  right  of  ac- 
tion against  another  foreign  corporation  which  has  appointed 
an  attorney  within  the  State,  and  consented  that  process  may 
be  served  upon  him  with  like  effect  as  though  the  corporation 
were  resident  within  the  State.* 


I  Bmith  •.  Uatoal  Life  Ins.  Co.,  M  *  Johnston  •,  Trade  Ins.  Co.,  182 

Allen  (Mass.),  330, 339.  Contra,  John-  Uass.  4^    This  cue  diatingaiehea 

Bton  t>.  Trade  Ina.  Co.,  132  Mua.  432.  Smith  v.  Mntnal  Life  Ins.  Co.,  14  Al- 

■Johneton  «.  Trade  InB.  Oo.,  132  len  (K[aBa.},336,citediQtheprecedm^ 

Mase.  432.  eecUon,  bat  the  writer  !■  not  able  to 

*  That  Bach  is  the  law  of  Uaesa-  we  any  dUtinction  between  them, 

chnsetta,  Bee  Johnaton  «.  Trade  Ine.  and  the  later  seeme  to  overmle  the 

Co.,lS2Ma8B.432;Bobertsv.EDigbta,  earlier  decision.    In  the  earlier  case 

7Allen(Maaa.},449;Feabod]rtr.Ham-  it  was  held  that  the  court  would  not 

ilton,  106  Mass.  217 ;  Barrell  «.  Ban-  entertain  ]ariadicti<m  of  a  6tU  tn  equity 

jamin,  IS  Uaaa.  851.  bj  a  citiien  of  Alabama  against  a 
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8  8005.  Fore^n  Corporations  Dot  Suable  for  Torts  Com- 
mitted In  Forelen  BtatM.  —  Although  judicial  opinion  upon 
this  question  has  not  been  uniform,  yet  the  weight  o(  aathor- 
Ity,  in  the  absence  of  statutes  enlarging  in  this  respect  the 
jurisdiction  of  the  domestic  tribunals,  is  that  a  foreign  corpo- 
ration cannot  be  sued  in  the  domestic  tribunals  for  torts  com- 
mitted in  a  foreign  State.'  Nor  does  this  rale  appear  to  deny 
to  the  citizens  of  another  State  the  privileges  and  immunities 
of  citizens  of  the  several  States,  within  the  meaning  of  the 
Constitution  of  the  United  States.* 

§  8006.  Bat  Saable  for  Torts  Oommltted  in  Domestic 
State.  —  But  it  is  scarcely  necessary  to  add  that  a  foreign  cor- 
poration is  suable  for  torts  committed  in  the  domestic  State, 
-either  in  the  State  or  the  Federal  courts,  if  found  within  the 


N«w  Tork  influrance  oomp&ny,  Mek- 
ii^  to  restore  to  him  bis  rigbti  under 
a  policy  isBued  in  New  York  apon  bis 
life,  although  the  defendant  was  do- 
ing bosineBB  in  th«  Btat«  ol  Uaesa- 
cbusetta  and  bad  complied  with  the 
pnrriaions  ot  its  itatate  aa  to  aervice 
of  proceEB  ^alnat  it.  Bat  in  the  la- 
ter case  the  court  held  that  a  citizen 
of  Delaware  could  maintain,  in  a  court 
in  MaaaachueettB,  an  action  againat  a 
corporation  created  under  the  lawa  of 
New  Jersey,  upon  a  policy  of  insur- 
ance inoed  in  PennBylvania  upon 
property  in  Delaware,  and  payable  to 
the  plaintiff  aa  mortg^ee,— the  New 
Jersey  insurance  company  having 
complied  with  the  statutes  of  Hassa- 
choaetta  entitling  it  to  do  busineai  in 
that  State,  by  appointing  tbe  Insnr- 
ance  GODtunEesioner  of  tbe  State  its 
attorney,  "upon  whom  lawful  pro- 
ceaaea,  in  any  action  or  pOYKneding 
against  the  ccmpatiy,  may  be  eerved 
with  like  effect  ae  il  the  company  ex- 
jated  in  thla  Commtaiwealth,"  and 
briiqt  actually  eag^ed  In  bnatnen 
within  tbe  BUte  of  UaMachoaetU  at 


'  Central  B.  dc  Co.  «.  Cur,  76 
Ala.  SS8;  $.  e.  62  Am.  Bep.  339; 
BoUneon  t>.  Oceanic  Steam  Nbt.  Co., 
112  N.  T.  316;  ».  e.  19  if.-  E.  Rep. 
626;  2  L.  R.  A.  636;  16  Oir.  Proc. 
Rep.  (S.  y.)  255 ;  6  Bail,  ft  Corp.  L. 
J.  172. 

*  Robinson  «.  Oceanic  Bteam  Nav. 
Co.,  112  N.  Y.  316,  324,  ooaitroiiy 
Ooaat.  V.  B.,  art.  4,  4  2.  Thoa,  it  ii 
held  in  Alabama  ttiat  a  paosenger  in- 
jured in  ilia  petsMi  while  traveling 
in  Qeorgia,  on  a  railroad  incorporated 
only  in  Cjeorgia,  although  extending 
into  and  doing  business  in  Alabama, 
cannot  maintain  an  action  therefor  in 
Alabama,  Tbe  court  proceed  apon 
the  view  that  such  an  action  cannot 
be  maintained,  in  the  absence  of  a 
statute  in  Alabama  givii^[  snch  a 
right  of  action,  and  the  atatntce  ol 
that  State  are  not  construed  aa  giving 
it.  Central  R.  &c,  Co, «.  Oarr,  76  Ala. 
388;  «.  e.  63  Am.  Bep.  339. 
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State  in  such  a  sense  that  process  may  lawfully  be  Berved  upon 
it  under  the  laws  of  the  State.* 

§  80OT.  For  What  Canses  Boiidents  may  Sue  Foreign 
Ooiporatloiu. — The  general  rule,  where  not  changed  by  stat- 
ute, 18  believed  to  be  that  foreign  corporations  are  suable  in 
the  domestic  tribunals  only  upon  eauaes  of  action  arising  within 
the  dome$tie  jitritdiction.  This  proposition  may  be  enforced 
and  illustrated  by  reference  to  a  numerous  class  of  holdings 
to  the  effect  that  an  action  cannot  be  brought  against  a  foreign 
railroad  corporation  for  an  injury  inflicted  upon  the  plaintiff 
by  the  servaats  of  sach  corporation  in  another  State;'  though 
judicial  opinion  has  never  been  uniform  on  this  question. 
But  where,  as  in  the  State  of  New  York,  there  is  a  ttatvte  pro- 
viding that  foreign  corporations  may  be  sued  by  residents 
"for  (my  cause  of  action,"  then,  so  far  as  mere  jurigdiction, — 
the  mere  power  to  proceed  to  judgment, —  is  concerned,  a  for- 
eign corporation  may  be  sued  by  a  resident  whenever  it  is 
domiciled  or  found  within  the  domestic  jurisdiction  in  such  a 
manner  that  process  may  be  lawfully  served  upon  it  in  an 
action  in  personam.*    Where  jurisdiction  in  personam  has  been 

'  QtAj  *.  Taper  Sleeve  Pulley  Tork,  loits  tigalust  foreign  corpora- 
Works,  Id  Fed.  Rep.  436;  Atutin  o.  tioQB  exerclsiag  tr&nohisee  in  tbat 
Sew  Tork  Ac  R.  Co.,  2S  N.  J.  L.  8S1.  State  may  be  bronght  In  any  of  the 
-    Mnte,  4  8O0&.  oonrta  of  Uiat  State,  "by  a  resident  of 

'  For  instance,  under  sncb  a  Btat-  this  State  for  any  caoee  of  action ;  and 

ute,  a  inlt  may  be  brought  by  a  reai-  by  a  plaintiff  not  a  resident  of  tbis 

dent  executor  upon  a  jtoiiey  issued  Btate,  wben  the  oauae  of  action  baa 

bya  corporation  ezietinK  in  another  arisen, ortheBubjectof the actionshall 

Btate,  npaa  the  Ufe  of  hia  teatator,  beaitaated.intbiflState."    Maryland 

who  died  in  the  foreign  State,  where  Act  of  1868,  ch.  471,  4  211.    It  has 

letters  testamentary  were  issued  in  been  decided  that,  to  bring  a  case 

such  State  and  also  in  the  domestic  within  the  first  clanse  ol  this  statute, 

State.    Palmer  «.  Phoenix  HnL  Life  the  liabUity  sought  to  be  enforced 

Ins.  Co.,  84  H.  Y.  A3.    Bee  also,  as  to  most  be  a  dirtet  liabQUy  of  the  corpo- 

tbeoonstmctlonot  4  1780of  thelf.  Y.  ration  to  the  reaident  plaintiff,  and 

Oode  of  Procedure,  Prouty  v.  Michi-  that  a  resident  plaintiff  in  an  <Maeh- 

gau  Southern  B.  Oo.,  1  Hun  (N.  Y.),  ment  against  a  non-resident  debtor, 

656 ;  Atlantic  &a.  Tel.  Oa  «.  Baltimore  cannot,  under  the  second  clause,  bu1> 

Ac  B.  Co.,  40  N.  Y.  Super.  877.    By  a  ject  the  (»rpoTation  to  the  process  of 

statute  of  Maryland,  which  is  atran-  gamithmera  in  a  Maryland  court,  to 

script  of  the  ftarmei  statute  ot  Hew  attach  a  debt  doe  by  the  corporation 

6381 

Diqn.eaH/GoO'^lc 


6  Thomp.  Corp.  g  8008.]    foekiqh  cobpobatiohb. 

obtained  over  the  foreign  corporation  by  process  duly  served, 
the  court  has  power,  if  the  pleadings  and  evidence  warrant  it, 
to  proceed  against  it  by  a  decree  for  specific  perjormanee.* 

§  800S.  Foreign  Corporations  not  Suable  ex  Oontnwta 
except  apon  Domestic  Contracts.  —  The  courta  of  some  of 
the  States  restrain  the  right  of  action  tn  personam  by  residents 
of  the  State  against  foreign  corporations,  where  the  cause  of 
action  arises  ex  eontraetii,  to  cases  where  the  contract  was  made 
within  the  State  by  an  agent  of  the  corporation  there  doing 
business,  —  conceding  at  the  same  time  that  if  the  foreign  cor- 
poration h&s  property  situated  within  the  domestic  jurisdiction, 
against  which  its  creditor  is  entitled  to  proceed,  a  road  will  be 
open  to  him  in  the  form  of  a  proceeding  in  rem,  as  by  attach- 
numf  or  gamishmeTtt.* 


to  the  Don-reudoit  debtor,  on  ft  con- 
tract which  is  made,  and  the  Bobject- 
tnatter  of  which  ia  aituated  in  ui- 
uther  State.  Myer  v.  Liverpool  Ao. 
Ins,  Co.,  40  Md.  596.  Bee  also  Crom- 
srell  V.  Rojal  Canadian  Ins.  Oo.,  49 
Md.  866;  s.  e.  S3  Am.  Rep.  258; 
Bcanaer  v.  New  England  Ac  Ins.  Co., 
•il  Wii.  60S. 

»  Shafer  tr.  O'Brien,  SI  W.  Va.  601 ; 
(.  s.  8  &  E.  Rep.  298.  Under  a  stat- 
ute of  Iowa  which  prowdea  that 
"  when  a  corporation,  company,  or 
indiTidaal  haa  an  office  or  agency  in 
any  county  for  the  transaction  of  buai- 
neas,  any  gait  growing  ont  of,  or  oon- 
nected  with  the  boaineaaof  thatoffioe 
or  agency  may  be  brought  in  the 
county  where  BQch  office  or  agency  is 
located,"  an  action  cannot  be  prose- 
cuted in  a  Federal,  —  and  it  eeems  in 
a  Statt  court,— in  the  State  of  Iowa, 
against  a  railroad  company  organised 
in  anotlier  Btate,  for  a  wrongful  de- 
livery of  goods  in  another  Btate,  al- 
though the  transit  b^an  in  the  State 
of  towa.  E^in  Canning  Co.  v.  Atch- 
iaon  dec.  R.  Co.,  24  Fed.  Rep.  866. 

*  Bawknight  v.  Liverpool  Ac.  Ids. 
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Co.,  66  Ga.  194.  In  the  opinion  of 
the  court,  delivered  by  Jackson,  J., 
there  la  the  following  reaaoning:  "We 
are  not  aware  of  any  cane  which  baa 
decided  that  a  foreign  corporation 
mty  be  saed  in  jxrionam  here  on  a 
foreign  judgment,  or  on  a  contract  or 
debt  of  any  sort  with  which  the  Geor- 
gia agency  has  had  nooonnection.  It 
wonld  be  strange  if  such  were  the 
law.  A  debt  created  in  England  by 
this  English  corporation  conld  then 
be  sued  here ;  a  debt  made  in  China 
might  be  sued  tn  perionetm  here, 
where  this  corporation  ia  allowed  to 
live  only  for  certain  purposes,  instead 
of  being  aned  at  home,  where  it  lives 
for  all  purposea.  There  is  good  rea- 
son for  so  restricting  the  statute.  The 
agent  in  Georgia  might  he  able  easily 
to  defend  a  Georgia  contract  where  he 
baa  made  or  supervised  it,  where  all 
the  witnesses  lived,  and  were  accessi- 
ble to  him;  bnt  it  wonld  be  difficult 
for  him,  nay,  impossible,  to  defend 
an  English  or  a  Chinese  o(»itract 
without  great  hazard  and  expense; 
and  for  the  very  reason  that  he  could 
not  w«U  and  readily  defend  such  a 
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g  SOOO.  Actions  sir&lnst  Foreign  Corporations  nnder  New 
York  Code  of  Civil  Procedure,  Section  1780.  —  The  present 
Code  of  Civil  Procedure  of  New  York  provides  that  a  foreign  cor* 
poration  may  be  sued  by  a  resident  of  the  State  or  by  a  domeelio 
corporation  /or  any  catue  of  action,  and  that  it  may  be  sued  by  a 
foreign  corporation  or  by  a  non-resident, —  "(1)  where  the  action  is 
brought  to  recover  damages  for  the  breach  of  n  contract  made  within 
the  State,  or  relating  to  property  situated  within  the  State,  at  the 
time  of  the  making  thereof ;  (2)  where  it  is  brought  to  recover  real 
property  situated  within  the  State,  or  a  chattel  whioh  is  replevied 
within  the  State;  (3)  where  the  cause  of  action  arose  within  the 
State,  except  when  the  object  of  the  action  is  to  affect  the  title  to 
real  property  situated  without  the  State." '  The  construction  of  this 
statute  is  that  it  exciuda  jurisdiction  in  actions  by  non-residents 
against  foreign  corporations  which  do  not  fall  within  its  terms.'  A 
non-resident  plaintiff  cannot,  therefore,  maintain  an  action  in  the 
courts  of  New  York  against  a  foreign  corporation  for  a  cause  of 
action  arising  outside  the  limits  of  that  State,*  Under  the  statute, 
the  right  of  action  depends  upon  residence,  and  not  upon  citizenship.* 
But  a  cause  of  action  against  a  foreign  corporation  selling  agricul- 
tural implements  within  the  domestic  State  upon  a  guaranty  made 
by  such  corporation  is,  it  seems,  a  cause  of  action  arising  within  the 
State,  within  the  meaning  of  the  foregoing  statute.* 

contract,  fluit  wonld  be  brought  upon  Rep.  625;   16  Civ.  Froc.  Rep.  265; 

them  here,  judgment  in  ptnonam  be  Gait  t>.  Provident  Sav.  Bank,  16  Abb. 

tendered,    and    then    suit   on    that  N.  Caa.  (JH.  Y.)  431. 
brooghl  at  the  home  otBce,  and  it  be  *  Adams  tr.  Fenn  Bank,  S5  Hun 

conclnded  without  oi^rtunity  to  de-  (N.  Y.],  393. 

fend  on  the  merits.    If  it  be  replied  *  Childs  v.  Harris  Han.  Co.,  IM 

that  such  a  corporation  might  have  N.  Y,  477.    According  to  dedaiong  ot 

assets,  property  in  Georgia,  which  can  some  of  the  subordinate  conrta  of  New 

be  reached  only  in  Georgia,  the  an-  York,  actions  do  not  lit  under  this 

swer  is,  that  a  suit  in  rem  will  bind  statute  by  iwn-residents  against  cor- 

all  that  and  harm  nobody."    Ibid,  porations,— in  the  followmg  cases: 

19B.  To  recover  for  the  ose  ot  teams  hired 

'  N.  Y.  Code  Oiv.  Froc,  i  1780.  without  the  SUte,  though  they  were 

■  Ervin*.  Oi^^n  Railway  dec.  Co.,  used  within  the  State  (Ferry  e.  Erie 
«2How.  Fr.  CN.Y.)490!  i.e.  28 Hun  Transf.  Oa,  19  N.  Y.  Bupp.  239); 
(N.  Y.),  269;  Gait  t>.  Providence  Bav-  upon  a  contract  made  In  New  Jersey 
ti^s  Bank,  18  Abb.  N,  Com.  (N.  Y.)  to  furnish  a  New  Jersey  corporation 
431.  with  teams  and  bones  for  tracking  to 

■  Bobinson  v.  Oceanic  Steam  Hav,  be  done  in  New  York  (Perry  v.  Erie 
Co.,  112  N.  Y.  SIB;  *.  e.  19  N.  E.  Transf. Go., 49 N.  Y.  St. Bep. 36 ;  «.e. 
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g  8010.  Actions  against  Foreign  CorporatlonB  Wblch  have 
Migrated  trom  the  Domestic  State.  — Let  us  BUppoae  a  case 
where,  either  with  or  without  the  saDction  of  the  laws  of  the 
domestic  State,  or  of  the  State  of  its  creation,  a  corporation 
bodily  migrates  from  the  State  of  its  creation  into  another 
State,  where  a  majority  of  its  stockholders  have  always  re. 
sided,  where  it  has  held  all  its  meetings,  where  it  keeps  its 
books,  and  where,  at  the  time  of  the  action  against  it,  it  is 
doing  what  are  called  c<matit%ient  acU^  within  the  domestic 
State,  —  that  is  to  say,  a  notice  for  a  meeting  of  its  stockhold- 
ers within  such  State  is  pending,  —  and  where  it  has  no  office 
or  place  of  business  anywhere  in  the  State  of  its  creation.  In 
such  a  case  it  is  liable  to  actions  upon  its  contracts  by  citizens 


MN.T.8npp.891);  foranininrybya 
maritime  eaUiiion  by  the  Joint  owners 
of  a  Teasel,  part  of  whom  arenon-ree- 
identi,  agaiiut  a  foreign  corporation 
(Brooka  e.  Mexican  ConBtmction  Co., 
49  N.  T.  Saper.  231;  t.  c.  60  N.  T. 
Super,  281) ;  to  recover  damages  for 
personal  injnriei  reoeiTwl  without  the 
State  (Orowlej  v.  Koyal  Exchange 
ShippingOo.,2GiT.Proc.  Bep.{N.T,) 
174).  The  same  coarta  have  held  that 
octtoni  lie  nnder  this  etatnU  against 
foreign  corporaliona  in  respect  of 
bneiness  transacted  within  the  State : 
Bradley  Fertiliser  Oo.  «.  South.  Pub. 
Co.  (N.  Y.  CityCt.),  21  N.  Y.  Supp. 
472.  Upon  an  insurance  policy  issued 
by  a  foreign  corporation,  to  a  resident 
who  died  within  the  State ;  Griesa  o. 
Massachusetts  Ben.  Abbo.,  15  N.  Y, 
Supp.  71.  Between  two  foreign  corpo- 
rations to  recover  shares  of  stock  on 
the  ground  of  the  invalidity  o(  a  trans- 
fer made  within  the  domestic  State: 
Toronto  Trust  Co.  «.  Chicago  &e.  R. 
Co.,  32  Hon  (N.  Y.),  190.  Where  two 
foreign  corpontions  entered  into  an 
agreement,  by  one  ctaose  of  which,  in 
case  of  difieronces  between  them,  they 
were  to  appoint  an  arbitrator  in  Hew 
York,  the  Supreme  Court  of  New 
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York  had  jurisdiction  of  an  action  by 
one  of  them  to  restrain  a  proceeding 
for  arbitnttitm  thereonder:  Direct 
U.  8.  Cable  Co.  v.  Dominion  TeL  Co., 
84  N.  Y.  153;  reversing  «.  c.  22  Hun 
(N.  Y.),  568.  Where  soma  of  tbe 
plaintifTa  were  residents,  and  others 
non-residents.  It  was  held  that  the 
action  might  be  dismissed  as  to  tbe 
non-residents,  and  proceed  as  to  the 
residents:  Ervin  n.  Or^ton  Rail.  & 
Nav.  Co.,  28  Hun  OH.  Y.),  269;  af- 
firming I.  «.  62  How.  Pr.  (N.  Y.)  490. 
Where  a  national  bank,  organised  in 
Louisiana,  purchased  a  draft  drawn 
on  bankers  in  the  city  of  New  York, 
payable  to  tbe  order  of  such  national 
bank,  which  draft  was  duly  presented 
in  New  York,  and  payment  refused, 
and  was  protested  for  non-payment, 
and  due  notice  given  thereof ,  — it  was 
held  that  tbe  cause  of  action  aroae 
within  the  Stat*  of  New  York  for  the 
pnrpoae  of  sustaining  the  jurisdiction 
of  a  court  of  that  State,  of  an  action 
by  the  national  bank  to  attach  the 
funds  in  New  York  belonging  to  tbe 
hank  drawing  tbe  draft:  Hlbemia 
Bank  «.  Locombe,  84  N.  Y.  367;  «.  e. 
38  Am.  Rep.  518. 
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of  the  domesUc  State,  —  and  it  would  equally  seem  by  non- 
TeBidents  upon  contracts  made  within  the  domestic  State, 
although  at  the  time  of  the  bringing  of  anoh  action  it  has 
eeaaed  doing  buaineta  within  th«  domettie  State.  A  foreign  cor- 
poration cannot  thus  be  allowed  to  migrate  into  the  domestic 
State,  do  businesa  there,  incnr  liabilities  there,  and  then,  by 
the  mere  act  of  suspending  its  basiness,  escape  the  procesi  of 
the  domestic  courts.* 

%  8011.  Jnrlfldlctlon  of  Actions  by  Stockholder*  to  Be- 
dreM  Grievances  In  Corporate  Management.  —  As  a  general 
rule,  actions  brought  by  stockholders,  generally  in  equity,  to 
restrain  or  redress  frauds  or  breaches  of  trust  committed  by 
the  directors  or  officers  of  the  corporation,  or  by  a  majority  of 
its  shareholders  in  the  management  of  its  business  and  prop- 
erty,* eon  only  be  brought  t»  the  eowtt  of  the  State  under  whote 
lawt  the  corporation  wot  created.*  This  rule  rests  partly  on 
jiirisdictionai  groonds,  and  partly  on  grounds  of  policy  and 
expediency.  It  is  indispensable,  in  such  an  action,  that  the 
corporation  sboold  be  made  a  party  in  its  corporate  name  and 
oharacter.*  This  reason  atone,  in  many  cases,  drives  the  stock- 
holders to  the  forum  of  the  State  of  the  corporation,  because 
service  of  process  cannot  be  had  upon  the  corporation  in 
other  jurisdictions.  It  also  rests  upon  a  consideration  of  the 
inexpediency  of  opening  the  doors  of  the  courts  of  the  State 
to  litigations  in  respect  of  rights  depending  upon  transactions 
taking  place  outside  the  State  and  governed  by  foreign  law. 
It  rests  upon  the  further  consideration  that,  in  many  oases, 
by  reason  of  the  fact  of  the  property  of  the  corporation  being 
situated  outside  the  State,  it  will  be  impossible  for  the  court 

*  National  Bank  v.  Bouthem  Por-  Kew  Haven  Hone  Nail  Go.  •.  Linden 
celain  Han.  Oo.,  56  Ga.  S6,  Compare  Spring  Co.,  142  Uam.  S49 ;  Smith  «. 
Bawknigltt  *.  Liverpocd  Ao.  Ina.  Co.,  Hatnal  Life  lux.  Oo.,  14  Allen 
66  Ga.  194.  (Mass.),   330.     Compare   Hatsef   *. 

*  As  to  onch  actions,  we  atOt,  McLean,  12  Allen  (Maes.},  43S;  «.  e. 
i  4479,  el  leg.  90  Am.  Dec.  167. 

■  Wilkina  •.  Thorne,  flO  Md.  263;  *  Ante,  i  4678;  'WUUns  f.  Thome, 

Moore  v.  Silver  VaUey  Min.  Co.,  104     60  Md.  263. 
B.C.  634,  646;  f.  e.lO  S,£.Bep.679; 
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to  effectuate  its  judgment  if  it  shoald  render  any.  But  It  is 
obvious  that  many  cases  will  arise  where  these  reasons  will 
not  be  controlling.  Take,  for  instance,  such  a  case  as  that 
stated  in  a  preceding  section,  where  a  manufacturing  corpo- 
ration migrated  with  ita  entire  bnsinesB,  corporate  books,  and 
personnel,  from  the  State  of  its  creation  into  another  State, 
and  there  did  all  its  business  and  held  all  its  corporate  meet- 
ings. Clearly,  the  courts  of  the  State  in  which  it  had  thus, 
lawfully  or  unlawfully,  acquired  a  de  facto  domicile,  would  be 
better  able  to  take  jurisdiction  of  an  action  by  its  stockholders 
for  the  redress  of  grievances  in  respect  of  corporate  manage- 
ment, than  would  a  court  of  the  jurisdiction  from  which  it 
migrated.  Indeed,  the  courts  of  that  State  might  not  be  able 
to  acquire  jurisdiction  at  all,  from  the  mere  fact  of  no  one 
being  left  upon  whom  process  could  be  served.  We  accord- 
ingly find  judicial  opinions  which  more  or  less  modify  the 
general  rule  of  jurisdiction  above  stated.  One  of  them  is  to 
the  effect  that,  though  such  an  action  must  in  general  be 
prosecuted  in  the  State  under  whose  laws  the  corporation  has 
been  created,  yet  injunctions  and  other  auxiliary  remedies 
may  be  had  in  the  courts  of  other  States.*  Another  is  to  the 
effect  that  where  an  vnlawful  transfer  of  the  shares  of  stock  of 
a  foreign  corporation  is  made  within  the  domestic  State, 
through  an  agency  there  maictaijied  by  the  corporation  for 
the  transfer  of  its  shares,  the  wrongful  act  ia  committed  within 
the  domestic  State,  so  that  it  may  be  redressed,  under  a  stat- 
utory provision  elsewhere  considered,*  giving  the  courts  of  the 
domestic  State  jurisdiction  of  actions  by  nou-residenta  against 
foreign  corporations,  where  the  transaction  which  is  the  sub- 
ject of  the  action  happened  within  the  State.'  Still  another, 
rendered  by  a  court  of  subordinate  jurisdiction,  is  to  the  effect 
that  an  action  by  a  resident  stockholder  of  a  foreign  corpora- 
tion to  obtain  tpecifie  performance  of  a  contract  of  another  for- 

1  Moore  «.  BiUer  Valley  Min.  Co.,  *  Toronto  General    Trast  Oo.  *. 

:04  N.  O.  534,  645;  «.  e.  10  8.  £.  Bep.  ObicaKO  Ac.  B.  Co.,  S2  Hon  (N.  Y.}, 

679.  190. 

■  AnU,  ii  8002,  800B. 
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«ign  corporation,  to  isaae  stock  to  the  former  corporatioQ  or 
its  stockholders,  pursuant  to  an  agreement  for  the  coruoHda- 
tion  of  the  two  corporations,  is  within  the  jurisdiction  of  the 
coarts  of  the  domestic  State.*  On  the  contrary,  a  foreign  cor. 
poratioii  cannot  maintain  a  suit  in  equity  in  Masaachnsetts 
against  a  foreign  railroad  corporation  and  a  citizen  of  that 
Commonwealth,  to  enforce  tpeeifie  performance  of  a  corenant 
in  a  cou  tract  for  the  delivery  of  bonds  and  certificates  of  stock 
in  payment  of  work  to  be  performed  by  the  plaintiff  corpora- 
tion in  a  foreign  State,  and  to  restrain  by  injunction  the  citi- 
zen of  Massachusetts  from  disposing,  in  that  State,  of  shares 
of  stock  and  bonds  of  the  foreign  railroad  company  alleged 
to  have  been  delivered  to  him  in  violation  of  the  plaintiff's 
rights,  although  the  foreign  railroad  has  an  ofhce  in  Massa- 
chusetts for  the  transfer  of  shares  of  its  capital  stock,  aud  has 
appeared  by  attorney  in  the  suit.* 

§  801S.  Actions  against  Corporations  Created  \tj  the 
CoDcorreDt  L^rlslation  of  Several  States.  —  As  already  seen 
in  various  relations,*  corporations  which  have  been  created  by 
the  concorreot  action  of  two  or  more  States,  are  deemed  to  be 
domeatie  corporatiOTia  within  each  of  the  Slatet  by  whose  legisla- 
tion their  corporate  existence  has  been  created.  From  this, 
the  conclusion  has  been  deduced  that  it  has  a  residence  in 
each  of  the  States  for  the  purpose  of  being  sued,  and  without 
reference  to  the  question  of  the  residence  of  the  plaintiff  in 
the  action,  and  seemingly  without  reference  to  the  question  of 
the  place  where  the  cause  of  action  arose,  it  being  a  personal 
action.  Thus,  the  Baltimore  &  Ohio  Railroad  Company, 
originally  chartered  in  Maryland,  and  re-incorporated,  as  was 
held,  by  the  Legislature  of  Virginia  in  respect  of  so  much  of 
its  property  as  lay  within  that  State,  was  held  liable  in  a  pro- 
ceeding in  gamiahment  in  Virginia,  on  the  theory  of  its  being 

>  Babcookv.Schn7lkiU&o.R.Co.,  ■  Antt,  H  47,  310,  S20,  6S8,  743S, 

81  H.  Y .  St.  Eep.  648 ;  <•  e.  9  N.  Y.  7462,  7472, 7490,  7799,  7817, 7891 ;  pott, 
Bapp.  845.  44  8080,  6138. 

■  Kanaas  dec.  Oonatractton  Oo.  v. 
lopeka  Sk.  B.  Oo.,  135  Uaaa.  84. 
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a  domestic  oorporation/  Tha  aame  railroad  had  «zt«nded  a 
branch  of  iU  line  into  the  District  of  Columbia  under  the 
ftuthority  of  Congress,  and  it  was  consequentl;  held  liable  to 
an  action  in  that  District  for  on  injury  done  to  the  plaintiff 
while  traTeling  on  its  ears  in  the  State  of  Virginia.' 

*  B«ltim(»«ftc.B.Oo.*.asUftbiM,  (U.  B.)  W.    Oompu*  Oemban  «. 

13Clntt.(V«.)a&6;  ■.  a.  05  Am. See.  Soperrieoi^  1  W.Vft.  908;  ud  Bsl- 

K4.  tLmora  fto.  B.  Co.  «.  Saperrieon,  8 

*IUlho«lGcb«bHuTli,UW«n.  W.  Ta.su. 


i/Goo'^lc 


SBBTioa  ov  PKOOBBi  OH.    [6  Thomp.  Corp.  S  8010. 


CHAPTER  CXCVIII. 

8SBVI0E  OF  PBOOESS  OH  FOBEIOH  COBPOSATIONB. 


Snnoii 

B019.  Wluit  lUtntei  relating  to  Mr- 

Tioc  ol   procoM  include  foiv 

eign  oorporfttiona. 
SQ20.  Serrica  upon  oorporationi  cra> 

ated  bj  the  concurrent  actioa 

^  two  or  more  States. 
8021.  Statntorr  modee  of  ecqniring 

jurisdiction  exclotiTe. 
6022.  State    statutes  providit^  this 

mode  of  service  applicaUe  is 

the  Federal  conrta. 

8023.  Conditions  of  Federal  jnrisdio- 

tion  in  actions  against  non- 
resident corporations. 

8024.  Validity  of  statutes  proriding 

for  service  ol  process  npon 
any  officer  or  agent. 
8026.  Where  foreign  corporation  baa 
appointed  an  agent  to  receive 
service  under  the  local  itab- 
ute. 

8026.  Proof  of  appointment  of  such 

an  agent. 

8027.  Where  it  has  appointed  a  State 

officer  as  such  agent. 

8028.  Judgments  against  foreign  coi^ 

poratione  founded  on  process 
served  upon  agents  appointed 
onder  statutes  to  receive  sei^ 
vice  of  process,  good  every- 
where. 

8029.  Service  on  agent  with  wlmm 

the  contract  was  made. 

8030.  Service  upon  officer  or  agent 

casually  within  the  Btate. 
8081.  Doctrine    not     applicable     to 
agents  appointed  to  do  busi- 
ness   its    the    corpwation 
within  the  State. 


SKcnoM 

8032.  Not  necessary  that  agent  should 

reside  continuooaly  within 
the  State. 

8033.  Agent   must  be    representing 

corporation  as  matter  of  fact, 

8034.  Service  npon  sub-corporations 

organised  by  the  lonaga  cor- 
poration to  carry  on  its  boai- 
nees  in  the  domestic  State. 

8035.  Service  npon  a  director. 

8036.  Service  npon  the   "  principal 


.  Service       npon 

agent." 
,  Service    npon    any    agent   by 

whom  the  corporation  doea 

Its  boaiuesa  In  the  domeatic 

State. 
,  Service  upon  any  person  doing 

business  ior  the  corpuwtion. 
.  Agency  expired)  bat   buuneas 

not  wound  up. 
.  Service  npon  etockholden. 
.  ^temative  service. 
.  Service  npoo  vice-preeideat. 
.  Servioe  upon  mere  clerli, 
.  Service  upon  receivers. 
.  Where  a  railroad  company  baa 

leased   its  road  to  another 

company . 
.  Service  upon  the  agent  who  ia 

himself  plaintiff  in  tlie  ao- 

.  Evidence  of  service  of  process. 

.  Oonstruction  of  particular  stat- 
utes relating  to  service  of  pro. 
oees  on  foreign  corporations. 

I.  Notice  by  publication  in  lieu  of 
peraonal  servitie. 


jyGoot^le 


6  Thomp.  Corp.  g  8019.]     roBsiON  corporations. 

g  8010.  What  Statntes  B«latiiiv  to  Service  of  Process 
iDClnde  Foreign  Corporations.  —  Statutes  providing,  in  the 
broadest  termSf  a  mode  of  aerving  process  apon  any  corpora- 
tion, "  or  upon  any  unincorporated  company,"  are  properly  con- 
strued as  including  foreign  as  well  as  domestio  corporations.* 
Ou  the  contrary,  the  statute  of  Michigan,  in  force  as  Iste  as 
1871,  providing  for  service  of  process  on  various  named  cor- 
porations through  their  officers,  baa  been  held  to  apply  only 


>  B(xA6t6  Foncieiv  v.  MUlikea,  135 
IT.  8. 304.  This  was  the  conBtruction 
of  a  Btktnte  of  Nebratka  (Neb.  Civ. 
Oode,  $  912)  relating  to  aeryice  of  pro- 
ceea  on  corporationB  ftenerally:  Ohi' 
cago  &c.  R.  Co.  V.  Manning,  23  Neb. 
652;  t.  e.  36  Am.  A  Eng.  Rail.  Cas. 
6IS;  37  N.  W.  Rep.  462.  So,  theorig- 
inal  provisioni  of  the  code  of  Tennes- 
see (Tiiomp.  A  Steg.  Stat.  Tenn.,  1871, 
ii  2S31-2834),  providing  for  service  of 
procws  on  corporations  generally,  ex- 
tend to  foreign  as  irell  aa  to  domestic 
corporations;  and  the  later  statute 
of  that  State,  entitled  "An  Act  to 
Subject  Foreign  Corporations  to  Sait 
in  this  State"  (Tenn.  Acts  1887, 
p.  386),  was  designed  merely  to  pro- 
vide for  a  service  npon  such  corpora- 
tions aa  engaged  in  bnsiness  in  the 
Bta(«  without  having  an  office  and  a 
resident  agent  therein.  Telephone 
Oo.li.  Turner,  88  Tenn.  265.  Followed 
in  Kansas  City  Ac.  R.  C!o.  ».  Daugh- 
try,  138  U.  B.  298,  304.  A  statute  of 
lllinoiB  recited:  "  In  all  caaes  vhere 
suit  haa  been  or  may  hereafter  be 
brought  i^ainat  any  incorporated 
company,  process  shall  be  aerved  upon 
the  preaident  ot  such  company,  if  be 
reside  in  the  county  in  vhlch  salt  ia 
broaght,  and  if  such  preaident  be  ab- 
sent from  the  county,  or  does  not 
reside  in  the  connty,  then  the  sum- 
mons shall  be  served  by  the  proper 
officer  by  leaving  a  copy  thereof  with 
any  clerk,  csahier,  secretary,  engi- 
neer, oonduotor,  or  any  ^^nt  of  such 
6390 


company  found  in  the  connty,  at  least 
five  days  before  the  trial,  if  suit  be 
brought  before  a  Justice  of  the  peace, 
and  at  least  ten  daya  when  auit  ia 
brought  in  the  Circuit  Court."  Scatea 
111.  Stat.  243.  It  haa  been  held  that 
this  statute  extends  to  foreign  corpo- 
rations; so  that  the  following  return 
of  service  was  good :  "  Eiecnted  the 
within  writ  by  delivering  a  true  copy 
of  the  same  to  J.  R.  Booth,  agent,  and 
J.  W.  Dexter,  conductor,  of  aaid  Min- 
eral Point  Railroad  Company,  this 
2d  day  of  February,  1867,  the  presi- 
dent of  said  company  not  residing  in 
this  State,"  The  court  said:  "It  ia 
a  convenient  way  provided  to  get  ser- 
vice  upon  them,  so  as  to  subject  their 
property  to  their  contracts,  and  it  is  a 
proper  consequence  of  the  provisions 
of  this  act  that  they  should  be  deemed 
Jonnd  wherever  one  of  their  offioers  or 
agents,  Buch  aa  specified  in  the  act, 
may  happen  to  be."  Mineral  Point 
B.  Oo.  V.  Keep,  22  III.  G ;  «.  e.  74  Am. 
pec  124;  reaffirmed  in  Etinnibal  Ac. 
R.  Ca  «.  Crane,  102  lU.  249,  254 ;  «.  e. 
40  Am.  Rep.  5B1,  —  where  it  was  said 
that  the  one  object  ot  the  statute  was 
to  embrace  corporations  having  prop- 
er^ in  lllinoia  and  their  offices  and 
places  of  bneinessin  other  States.  In 
Peoria  Ins.  Co.  v.  Warner,  28111.429, 
433,  it  was  said  that  the  statute  was 
remedial  in  its  character,  and  onght 
to  receive  the  most  It6eral  interpreta- 
tion. 
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<o  domeaHe  eorporationa,  for  the  reason  that  it  could  not  be 
made  to  apply  to  foreign  corporations  without  the  interpolar 
tioQ  of  TariooB  clauses  and  qualifications;'  and  acoordingly 
Btatntes  having  special  reference  to  service  of  process  on  for- 
eign  corporations  were  subsequently  enacted  in  that  State.* 
These  statutes  failed  to  provide  for  the  service  of  the  writ  of 
garnishment  on  foreign  corporations,  though  there  was  such 
a  provision  *  in  respect  of  domestic  corporations ;  consequently 
a  foreign  corporation  was  not  subject  to  garnishment  in  that 
State,*  nntil  the  legislature  again  supplied  the  etwm  omiamt.' 

g  8020.  Service  apon  Corporatloiis  Created  by  the  Con- 
ODirent  Action  of  Two  or  More  States.  —  Where  corporations 
are  created  by  the  concurrent  action  of  two  or  more  States, 
they  are  dovuBtie  eorporationa  within  each  State,  and  a  service  of 
process  upon  such  corporations,  in  the  manner  provided  for 
service  upon  domestic  corporations,  will  be  good,  and  will 
give  jurisdiction  to  proceed  to  judgment.* 


*  People  V.  Judge  of  Wayne  Circolt, 
24  Hich.  38. 

*SeeMich.  Pab.  Acts  1881,  no.  2S6; 
Hebel  v.  Amaion  Ins.  Co.,  33  Mich. 
400 ;  Lake  Shore  Ac.  B.  Oo,  v.  Hunt, 
39  Mich.  469.  In  the  FeniiBylTuiift 
Oommon  Fleaa,  aerrice  of  a  writ  of 
foreign  attaehmeTU  on  a  domeatio  cor- 
poration, waa  ■tricken  off  bj  the  couit 
alter  the  appearance ;  becanae  the  ser- 
vice, though  made  in  comphance  with 
the  atatate  r^alating  service  on  for- 
ugn  oorporationa,  was  not  made  in 
conformity  with  the  statnte  respecting 
corpotationa.  Bilva  v.  Greenwald,  2 
Fa.  Conotf  Ct.  131.  That  service  of 
proceae  npou  a  domestic  corporation 
most  be  upon  an  officer  theruof,  Pa. 
Act  April  8, 1851  (P.  L.  354),  aathor- 
isi&g  service  upon  its  agent,  having 
raferenceonly  to  foreign  corporaUona, 
— see  Williams  v.  Delaware  Ac.  K.  Co, 
tFa.  O.  F.),  28  W.  N.  0.  282.  Ai  to 
Um  reqaisitea  of  aervloe  oi  process 


on  foreign  corporationa,  under  Ohio 
Code,  $4  66-68,— see  Wheeling  Ac. 
Transp.  Co.  v.  Baltimore  Ac.  B.  Co., 
1  Cine.  (Ohio)  311.  Tbat  the  Mary- 
land statute  anthonziDg  service  of 
proceaa  upon  any  agent  of  a  foreign 
corporation  doing  bQEineea  in  that 
State  (Md.  Act  ISOS,  cb.  471,  $  211), 
doei  not  apply  to  foreign  tn*wronce 
eompaniei  licensed  to  do  bnsineas  in 
that  Btate,  the  provisions  of  another 
statute  (Md.  Act  1878,  ch.  106,  $  30), 
being  in  this  regard  special  and  ex- 
clnsive,  —  see  Gland  v.  Agricultural 
Ina.  Co.,  69  Md.  248 ;  i.  e.  14  Atl.  Rep. 
669;  12  Cent.  Bep.  861. 
■  How.  SUt.  Mich.,  i  S86. 

*  Milwaukee  Bridge  Ac.  Works  v. 
Brevoort,  78  Mich.  1&&:  t.  e.  41  N.  W. 
Bep.  215. 

*  Mich.  Laws  1889,  no.  266. 

*  Re  St.  Faul  4c  B.  Co.,  36  Minn. 
86;  (.  c.  30  N.  W.  Rep.  432.  See,  in 
aflirniation  ol   this  principle,  onto, 
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g  S021.  Statutory  ModM  vt  Acqalrinff  JorisdlctloB  Bz- 
cl(utT«.  — The  earlier  reaaoning  of  the  courts  was  that,  as  a 
corporation  eovld  not  migraie,  it  could  not  be  serred  with  eom- 
moDi  ia  an  action  in  perjonam  outside  of  the  State  of  its  cre- 
ation, in  the  absence  of  a  ttaiuU  ezpresely  authorizing  this 
mode  of  Bervice.  The  theory  was  that,  at  common  law,  an 
action  did  not  lie  against  a  foreign  corporation  m  jMrsonom, 
founded  upon  notice  by  sammous,  because  of  its  non-residence; 
and  consequently  that  (he  only  mode  of  service,  in  an  actiou 
mp«rioiianvagainst8uchahody,  must  be  supplied  by  the  legis- 
lature.' The  same  conclusion  waa  also  reached  on  the  larger 
theory  that "  all  exceptional  methods  of  obtaining  jurisdiction 
over  persona,  natural  or  artificial,  not  found  within  the  State, 
must  be  confined  to  the  eases  and  exercised  in  the  way  pre- 
cisely indicated  by  statute."*  When,  therefore,  the  legislature 
provided  a  mode  of  acquiring  jurisdiction  over  foreign  corpo- 
rations, that  mode  wat  neeettarily  esclutive.'  For  example, 
where  the  legislature  provided  for  a  service  of  process  by 
publication  in  such  a  case,  that  mode  alone  could  be  pursued,* 
and  a  service  of  awnmoTU  upon  the  president  or  managing 
agent  of  such  a  corporation  within  the  State  waa  a  nullity.* 
We  have  seeu  that  the  supposed  principle  of  the  common  law 
upon  which  this  doctrine  rests  is  now  discarded,*  and  that, 
independently  of  statutes,  the  principle  is  now  recognized 

i  eOlSf  Baltimore  Ac  B.  Co.  ••  Qal-  TerrHom  within  which  Ita  road  Uea: 

lahtte,  12  Gtatt.  (Vr.)  066;  t.  e.  06  Looee  «.  McOutr,  6  Vtah,  688;  f.  o. 

Am.  Dec  264 ;  Btdlroad  Oo. «.  Harris,  17  Pao.  Rep.  462. 

12  Wall.  IV.  8.)  B6.    In  Virginui,  if  >  Snllivan  «.  I«  Orosse  Ac  Oo..  10 

its  principal  office  is  situated  outside  Uiim.  S86. 

of  the  State  in  which  the  action  ia  ■  nartford  lire  Ins.  Go.  •.  Ow«n, 

thought,  Bervice  ma^  be  had  under  80  Hich.  441,  443. 

the    statote    npon    the    Babordinate  *  Oolorado  Iron  Works  •.  Bierra 

offictr  or  agent  named  therein.  Bal-  Grande  Min.  Co.,  16  OcAo.  498,  611 ; 

timore  &c  B.  Co.  *.  Gallahue,  12  «.  e.  22  Am.  St.  Bep.  48S;  »  Fac 

GratL  (Va.)  656;  i.  o.  06  Am.  Dec  Bep.  325;  9  Btdl.  &  Corp.  U  J.  US; 

264.    That  an  tnl«nlaX«  railroad  eom-  ante,  i  7603. 

j>any  charUred  by  Congreti,  rach  u  '  Broome  «,  Galena   Ao.   Oo,   9 

the  Union  Fa^o  Bailroad  Oompaaj,  Minn.  239. 

is  therefore  properly  deemed  a  dotiui-  *  Bnlliran  •■  La  Oroaae  Ac.  Co.,  10 

lie  corporation,  tor  the  purpoees  of  Mian.  380. 

Jurisdiction,  hj  the   conrta  of   any  *  AnU,  i  7993,  tl  Mf . 
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that  a  wrporaHon  eau  migratt  in  such  a  sense  u  to  acqaire  a 
residence  in  another  State,  for  the  purpose  of  juri$diction  am 
well  as  ttaation}  But  the  principle  remains  that  where  there 
is  a  atatute  pointing  oat,  in  explicit  terms,  the  mode  of  serrice 
of  prooess  in  actions  against  foreign  corporations,  it  must  be 
/oUowed,  and  a  judgment  founded  upon  another  kind  of  ser- 
vice will  be  Invalid.  If,  therefore,  in  pursuance  of  a  domestic 
statute,  a  foreign  corporation  has  appointed,  within  the  county, 
an  attorney,  and  empowered  him  to  receive  service  of  process 
in  actions  against  it,  unless  process  is  so  served,  the  court  is 
without  jurisdiction  to  proceed  to  judgment.'  So,  where  there 
is  a  gpedtd  statutory  provmon  for  the  service  of  process  on  cor- 
porations relating  to  aetiont  before  juaHeea  of  the  peace,  that 
statute  must  be  followed,  and  not  the  provisions  of  the  gen- 
eral statate,  and  unless  it  is  followed  the  judgment  will  be 
invalid.*  Bo,  also,  if  there  is  a  special  ttatute  relating  to  ser- 
vice  of  process  upon  foreign  corporations,  that  will  control 
the  provisions  of  the  statutes  relating  to  the  service  of  process 
generally;  and  service  shonld  be  had  in  conformity  with  the 
special  statute.*  For  the  same  reason,  unless  the  statute 
relating  to  process  against  foreign  insarance  companies  doing 
business  within  the  State,  points  in  clear  terms  to  the  conclu* 
sion  that  it  was  intended  to  be  applicable  to  actions  before 
justieee  of  the  peace,  it  will  be  construed  as  confined  to  actions 
in  courta  of  record,*  Nor  are  the  provisionB  of  auch  statute 
extended  by  construction.  When,  therefore,  the  statute  pro* 
vided  that  "railway  eorporations,  ....  the  owners  of  cars, 

inclading  ....  car  companies,  ....  and  companies 

-  operating  the  seme,  in  any  county  through  which  the  ..... 
road  passeB,"'  may  be  served  with  process,  eto., — it  was  held 
to  apply  to  traruportation  companies  only,  and  not  to  companies 
exploiting  a  patent  for  an  air-brake  npon  railway  cars.' 

^  Ante,  i  7994.  *  Hartford  Ins.  Co.  «.  Owen,  30 

■  Tharertp.  Tyler,  10  Ony  (Mara.),  Hich.  441. 

164.  *  Iowa  Code,  i  2582. 

'  Farnien'  Ac.  Co.  •.  Warring,  20  '  Carpenter  «.  Weatinghotue  Air- 

Wis.  ZM.  Brate  Oo.,  S2  Fed.  Bep.  434.    That 

*  GnemBey  •.  American  Ina.  Co.,  the  provinonB  of  New  York  Lawa 

13  Minn.  276.  1S4S,  cb.  196,  i  8,  that  a  certain  foi- 
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I  8022.  State  Statute*  PrOTidlny  This  Mod«  of  Service 
Applicable  In  Federal  Coortc  —  The  courts  of  the  United 
States  are  courts  0/  the  particular  States  within  which  they  ait, 
witbio  the  meaning  of  statutes  compelling  foreign  corporations 
to  appoint  attorneys  within  the  domestic  States  to  receive  ser- 
vice of  process,  and  prescribing  the  effect  of  such  service. 
Thus,  where  a  foreign  insurance  company  was  doing  business 
in  Pennsylvania  tinder  a  license  granted  pursuant  to  a  statute 
of  that  State,  which,  among  other  things,  provided  ^at  the 
company  should  file  a  written  stipulation  agreeing  that  process 
issued  in  any  suit  brought  in  any  court  in  that  Commonwealth 
having  jurisdiction  of  the  subject-matter,  and  served  upon  the 
agent  specified  by  the  company  to  receive  service  of  process 
for  it,  should  have  the  same  effect  as  if  personally  served  upon 
the  company  within  the  State,  —  it  was  held  that  the  Circuit 
Court  of  the  United  States,  sitting  within  the  State  of  Pennsyl- 
vania, was  a  court  of  the  Commonwealth  within  the  meaning 
of  the  statute,  and  that  process  in  an  action  commenced  in 
such  court,  served  upon  the  agent  of  a  foreign  corporation  in 
compliance  with  the  statute,  gave  the  court  jurisdiction  such 
as  required  it  to  proceed  to  hear  and  determine  the  case.'    But 


eign  coiporatian  thall  be  liable  to  be 
Bued  by  aummoiu  In  the  Bame  man- 
ner as  corporations  created  bj  the 
laws  of  the  Btate,  do  not  authorise 
service  of  BDnunom  upon  it  ae  pre- 
ecribed  hj  the  New  York  Code  for 
domestic  corporationB, — eee  Qnade  v. 
New  York  Ac  R.  Co.,  39  N.Y.  St.  Bep. 
157;  I.  e.  14  N.  Y.  Supp.  876.  That 
in  order  to  give  iurisdiction  of  a  for- 
eign corporation  by  service  within 
the  State  upon  its  secretary,  nnder 
N.  T.  Code  Civ.  Proc.,  4  432,  it  is 
not  neceeeary  that  the  corporation 
should  have  property  within  the  State, 
or  that  the  canee  of  action  should 
have  ansen  therein, — see  Miller  v. 
Jones,  61  N.  Y.  St.  Bep.  361;  1.  c  22 
N.  T.  8app.  86. 

*  Ex  parte  Schollenberger,  96  U.  S. 
6394 


869.  This  salutary  decision  overmled 
the  dedaiona  of  several  of  the  Federal 
Circuit  Courts  whose  judgea  had  de- 
clined to  take  jurisdiction  under  such 
circumstances.  Mr.  Justice  Nelson 
had  BO  declined  in  two  cases:  Day  •. 
Newark  India  Rubbor  Man.  Co.,  1 
Elatcbf.  (T7.  S.)  628 ;  Fomeioy  v.  New 
York  Ac.  R.  Co.,  4  Blatchf.  (U.  8.) 
120.  These  deciaione  were  rendered 
prior  to  the  decision  of  the  Supreme 
Court  of  the  United  Stales  in  Bailroad 
Co.  V.  Harris,  12  Wall.  (U.  S.)  65,  and 
are  regarded  as  being  in  conflict  with 
that  decision.  Mr.  Circuit  Judge  Dil- 
lon, of  the  Eighth  Circuit,  declined 
to  take  jurisdiction  in  snch  a  case 
only  because  he  felt  his  judgment 
foreclosed  by  the  rulings  of  otlier 
Federal    judges,   and   especially   by 
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in  reapect  of  a  seTvice  of  prooesa  upon  foreign  corporations  in 
the  Federal  courts,  the  statutes  of  the  State  governing  the 
mode  of  service  havt  a  partial  (^plication  only.  Outside  of 
those  statutes  the  Federal  courts  must  have  a  jurisdiction 
of  the  action  founded  upon  diverae  citizenship  and  "in- 
habitancy"; and  they  must  hare  this  jurisdiction  under  the 
Constitution  aud  statutes  of  the  United  States;  for  it  is  not 
competent  for  the  legislature  of  a  State  to  confer  it  upon  them. 
For  instance,  where  the  corporation  vas  not  "  found  "  within 
the  State  within  the  meaning  of  the  Federal  statute,*  there 
was  no  jurisdiction  in  the  Federal  court,  although  the  process 
had  been  served  in  a  manner  which  would  have  satisfied  the 
State  statute,  as  construed  by  the  highest  court  of  the  State;* 
and  where  in  such  a  case  the  action  was  commenced  in  the 
State  court,  and  afterwards  removed  to  the  Federal  court,  it 
was  there  dismissed  for  want  of  jurisdiction.*  But  where  the 
Federal  court  might,  under  the  Federal  Constitution  and  appli- 
catory  Federal  statutes,  acquire  a  jurisdiction,  then,  under  the 
Federal  Process  Act  of  1872,  assimilating  the  mode  of  serving 
process  in  the  Federal  courts  with  that  obtaining  in  the  courts 
of  the  particular  State,  that  jurisdiction  might  be  acquired  in 
a  given  case  by  a  service  of  process  in  the  mode  prescribed  by 
the  statute  law  of  the  State.  Thus,  where  a  corporation, 
created  under  the  laws  of  another  State,  had  appointed  an 
agent  in  Louisiana,  and  empowered  him  to  receive  service  of 
process  in  actions  brought  againat  it  there,  process  served 
upon  him  there  was  good  in  an  action  at  law  in  a  court  of  the 
United  States,  aud  was  equally  good  in  a  suit  in  admiralty.* 
It  has  been  pointed  out  that  by  the  Federal  Process  Act,*  the 

thow  of  Ur.  Jnatice  Nelson  above  '  Bev.  SUt.  IT,  B.,  t  7Sd. 

referred  to:  BtiUvell  v.  Empire  &c,  *  Good  Hope  Co.  *.  Railway  Bark 

Inr.  Co.,  4  CenUL.  J..4e8.    But  Mr.  Fencing  Co.,  22  Fed.  Rep.  635.    Bee 

Oircuit  Jadge  Woods  decided  ia  favor  ante,  44  7748,  el  uq.,  7402,  et  ug.,  »nd 

of  the  Jarisdiction  in  Knott  v.  South-  7484,  el  uq.,  where  this  anbject  is  con- 

ern  lifa  Ins.  Co.,  2  Wooda  (U.  8.),  lidered  in  another  relation. 

479.  See  also  Haydea  v.  Androscoggin  ■  Bentlif  •.  London   Ac.  Finance 

Hills,  1  Fed.  Rep.  eS;  TFnited  Statea  Corp.,  44  Fed.  Rep.  667. 

•.  American  Bell  Teleph.  Co.,  29  Fed.  '  B«  Lonisville  Underwriters,  134 

Bep.  17.  TT.  B.  488;  (.  c.  ID  Bnp.  Ct.  Rep.  687. 

*  Bev.  But.  n.  B.,  4  914. 
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State  practice  is  not  necessarily  to  be  adopted  in  all  cases,  but 
only  "aa  near  as  may  be";  and  it  is  said  that  tbis  means  so 
far  as  is  compatible  with  the  due  administration  of  justice  in 
the  Federal  tribanals.  And  it  is  added  that  the  subordinate 
provisions  in  those  statutes  which  would  unwisely  incumber 
the  administration  of  law  in  the  Federal  tribunals,  or  tend  to 
defeat  the  ends  of  justice  therein,  shonld  be  rejected.^ 

g  S023.  OondltlOTia  of  Federal  Jnrlfldlctloii  In  Actions 
avalnst  ITon-resldeiit  OotporaUoiuk — This  subject  was  spe> 
cially  considered  in  a  very  important  case  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Ohio,  before 
Jackson,  Welker,  and  Sage,  JJ. ;  and  Mr.  Circuit  Judge  Jack- 
son '  wrote  an  elaborate  opinion,  in  which  he  reached  this 
couclusioD:  "We  think  Uie  decisions  of  the  Supreme  Court 
have  settled  and  established  the  proposition  that,  in  the  ab- 
sence of  a  voluntary  appearance,  three  conditions  must  concur 
or  co-ezist  in  order  to  give  the  Federal  courts  jurisdiction  in 
personam  over  a  corporation  created  without  the  territorial 
limits  of  the  State  in  which  the  court  is  held,  namely:  (1) 
It  must  appear,  as  a  matter  of  fact,  that  the  corporation  is 
carrying  on  its  business  in  such  foreign  State  or  district;  (2) 
that  such  business  is  transacted  or  managed  by  some  agent  or 
officer  appointed  by  and  representing  the  corporation  in  such 
State;  and  (3)  the  existence  of  some  local  law  making  such 
corporation,  or  foreign  corporations  generally,  amenable  to 
suit  there  as  a  condition,  express  or  implied,  of  doing  business 
in  the  State."  • 

■  Hat-SwBftt  Man.   Oo.  «.   Davia  tbat  SUte  (N.  T.  Code  <Ht.  Proc, 

Sewing  Uachtne  Co.,  81  Fed,  Bep.  ^  438),  was  ■  wrrice  upon  the  corpo- 

294,  296.    See,  to  the  same  general  nUon  "found  within  the  district," 

eSect,IndiBiiapoliB&c.R.Co.«.Horst,  witliin  the   meaning  of  Bev.   Stat. 

93  U.  &  291,  299 ;  Knd  Nndd  «.  Bar-  TT.  S.,  4  732.    Hat-Sweat  Han.  Co.  w. 

rows,  91  U.  S.  428,  441.    Becognicing  Davia  Sewing  Uachine  Co.,  31  Fed. 

this  principle,  a  Federal  court  in  New  ^^P-  294.    See  anU,  i  7484,  et  uq. 

York  held  that  serrice  npon  a  foreign  *  Since  a  Justice  of  the  Supreme 

corporation  made  npon  its  managing  Court  of  the  United  Statea. 

agent  within  the  domeBtio  State,  each  '  United  States  v.  American  BeQ 

aa  woald  have  satiifled  the  statute  of  Teleph.  Co.,  29  Fed.  Rep.  17, 34. 
6396 
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8  8084.  Talldity  of  Statute*  Provldliig  for  Service  of 
ProocM  apon  Any  Officer  or  A^nt.  —  Some  of  the  State 
conrtB  aphold  the  Talidity  of  statutes  providing  for  the  ser- 
▼ica  of  proceas  against  foreign  corporations  upon  "  any  offi- 
cer or  ^ent  of  such  corporation,"  found  within  the  domeatio 
juriadiction/  —  the  courts  proceeding  upon  the  just  principle 
that  An  officer  or  agent  of  a  foreign  corporation  who  is  a  good 
enough  agent  to  make  and  take  contracts  for  it  within  the 
domestic  State,  is  a  good  enough  agent  to  impart  notice  to  it 
of  an  action  to  enforce  those  contracts.' 

8  8025.  Wherv  foreign  Corporatltm  luw  Aiipolnted  an 
Affemt  to  Becelve  Service  under  the  I»eal  Statnte.  —  Stat- 
ntes  relating  to  seirice  of  process  on  corporations,  being  in 
general  excluslTe,*  if  the  law  of  the  domestic  State  requires 
the  foreign  corporation,  as  the  condition  of  doing  business  in 
the  State,  to  appoint  an  agent  within  the  domestic  State  and 
empower  him  to  receive  service  of  process  in  actions  against 
it,  and  lodge  evidence  of  such  appointment  with  the  Secretary 
or  other  officer  of  the  State,  then,  unless  the  statute  is  in  its 
l&ngu^e  pvmiative,  so  as  to  admit  of  other  modes  of  service, 
service  must  be  had  upon  that  officer  alone,  or  there  will  he 

*  Ante,  i  7{>19.  domental  qiulitj  In  ■  oorpontloD, 

*  See,  tor  example,  Oity  fire  Ins.  that  procesa  against  it  shall  be  served 
Oo,  *.  Carragi,  41  6a.  660.  where  the  Tipon  its  principal  officer.  It  is  a 
court,  epeakiDg  throngli  HcCay,  J.,  mere  matter  of  mnnicipal  law  that 
said:  "liie  OQlydifflcnltriii  tbewar  the  State  may  change  at  pleasure. 
ia  a  practical  one.  By  the  common  We  grant  to  these  foreign  corp<M»- 
law,  prooeas  against  a  eorporation  tioua  the  right  to  do  bofiiiiee*  here, 
must  be  ■erred  upon  its  presldeut  or  We  permit  them  to  open  office*  here, 
printipal  officer  (Angell  A  Amea  Corp.,  We  ^otect  them  in  the  property  they 
i  404),  aud  It  ia  doabted  if  he  can  bold  here.  We  opea  oar  cotuta  to 
earr;  bia  foncUoni  as  principal  officer  them  for  the  enforoement  of  the 
with  bim,  b;  a  mere  accidental  visit  claima  they  have  upon  our  citizena. 
to  another  Jurisdiction.  If  a  com-  la  it  bard,  or  a  violation  of  prindple, 
p«utjr  were  to  locate  an  offloe  In  on-  that  they  should  be  put  upon  the 
other  &aU,  and  its  principal  t(^eev  same  footing,  as  to  actions  aj^atnil 
wen  to  do  bnsinefla  there,  there  could  tbem,  as  our  own  corporations?" 
be  no  question  upon  his  liability  to  be  Rid.  670. 

•erred.    Nor  is  it  any  inherent.  Inn-  *  AnU,  4  7G0S. 


^yGoo'^lc 


6  Thomp.  Corp.  S  S03&.]    FOBSiaN  coBPORATioirs. 

no  juriadictioa  of  an  action  against  the  corporation;*  and  ser- 
vice  in  conformity  with  the  general  etatates  relating  to  service 
of  process  on  corporations  will  not  give  jurisdiction.*  So, 
where  a  foreign  corporation  has  appointed  a  State  officer  as  it» 
attorney  to  receive  service  of  process  against  it  in  compliance 
with  the  domestic  statute,  a  service  upon  one  who  was  its 
agent  prior  to  such  appointment  will  not  support  jurisdic> 
tion  in  the  action.*  If  the  foreign  corporation  fails  to  make 
the  designation  required  by  the  statute,  but,  nevertheless,  by 
entering  the  State  to  do  business  there,  renders  itself  amen- 
able to  its  jndicial  process,  then  service  may  be  obtained  npon 
it  in  any  mode  recognized  by  any  other  statute,  or  by  the 
principles  of  the  common  law.*  On  tbe  other  hand,  a  service 
npon  the  agent  so  appointed  is  sufficient  to  sustain  a  po'sonal 


I  Balls  •.  EqoiUble  Fire  Ina.  Go.. 
08  Mo.  617;  Stone  «.  TraTalera'  Ins, 
Co..  78  Mo.  665. 

*  Olond  tr.  Agricnltnral  Ina.  Go.. 
69Md.34(l;  i. o.  12 Cent. Bep. 881 ;  14 
Atl.  Bep.  669;  Rehm  «.  German  Ina. 
SftT.  Inst.,  125  Ind.  136;  i.  e.  26 
N.  E.  Bep.  178.  It  follows  that  when 
a  loreign  inaurance  company  baa  ap- 
pointed aoob  an  agent,  aerriceof  pro- 
ceaa  npon  one  of  ita  beat  agentt  will 
not  be  snffldent :  Baile  «.  Equitable 
fira  Ina.  Co.,  68  Mo.  617 ;  Gatea  «. 
Tusteo,  69  Mo.  13;  Rehm«.  Qerman 
Ina.  Bav.  Inat.,  125  Ind.  136;  I.  e.  26 
N.  E.  Bep.  ITS.  So  a  return  of  aer- 
vice  of  proceai  of  garniBhment  "  bj 
delivering  a  anmmona  of  gorniahment 
in  writing  to  H.  N.  B.,  one  of  the 
agentfl  of  aaid  company,"  — doee  not 
show  a  tormal  aervice  onder  the  Mis- 
souri statute  (B.  S.  Mo.  187S,  (  6013), 
which  Tequiree  foreign  Inanrance  com- 
panies doing  business  within  Hiasonri 
to  appoint  and  atith<«iae  "  some  per- 
oon  who  ehall  be  a  resident  of  the 
State  to  acknowledge  or  racelTe  aer^ 
vice  of  process,"  etc.  Tbe  reason  is 
that  the  atatnte  plainly  co.-i templates 


that  Imt  one  ^ent  or  attorney  shall 
be  dedgnated  by  the  foreign  inaurance 
company.  Gates  «.  Tostan,  89  Mo. 
IS,  19.  But  where  the  sheriff  n- 
turned  that  he  had  aerved  the  sum- 
mont  on  H.  P.,  "  State  agent "  of  the 
company,  it  was  held  that  the  retnra 
ahowed  a  good  serrice,  ainco  the  worda 
"State agent"  aaSciently deaignated 
H.  P.  aa  the  person  appointed  by  the 
company  to  receive  service  of  proosM 
nnder  the  above  statute.  Stone  •. 
Travelers'  Ins.  Co.,  78  Mo.  666. 

'  Lafflin  v.  TraTeleis'  Ins.  Co.,  121 
N.  T.  715 ;  I.  c.  31  N.  Y.  St.  Bep.  900 1 
24  N.  E.  Bep.  084.  On  the  contrary, 
where  the  company  made  ancb  an 
appointment,  bat  the  Snperintend«it 
of  Insuranca  refnaed  to  admit  it  to  do 
business  in  the  Btata,  after  which  ita 
application  was  withdrawn,  a  service 
of  summons  on  the  Superintendent  of 
Insurance  was  inoperative  to  give  jo- 
riadiction  against  the  company.  Bich- 
ordsoD  9.  Western  Home  Ina.  Oo.,  8 
N.  Y.  Sopp.  878. 

*  Compare  Horriwn  «,  National 
Bnbber  Co.,  IS  Olv.  Proo.  Bap.  (N. 
T.)23S. 
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judgment  against  the  corporation/  which  will  be  good  every- 
where.* 

S  SOae,  proof  of  AppolDtment  of  Sacb  an  Agent. — Where 
an  issue  is  made  upon  the  queatioa  whether  the  foreign  cor- 
poration, against  which  the  action  is  brought,  has  subjected 
itself  to  an  action  in  the  State,  in  the  manner  in  which  the 
action  has  been  brought  against  it,  by  appointing  an  agent  in 
pursuance  of  a  statute,  upon  whom  process  against  it  may  be 
served,  a  eertijied  copy  of  the  appointment,  made  by  the  SeC' 
retary  of  State,  with  whom  the  original  is  filed,  is  sufficient 
evidence.* 

g  8027.  'Where  It  ha«  Appointed  a  Btate  Officer  aa  Snch 
Agent. — Many  of  the  statutes,  such  as  have  been  considered  in 
the  preceding  sectioa,  require  the  foreign  corporation  to  desig- 
nate aparticvloT  State  officer  as  its  agent  or  attorney  upon  whom 
process  in  actions  against  it  may  be  served.*  A  statute  so 
designating  a  State  officer  by  the  name  of  his  office  applies 
to  the  officer  and  to  his  tueeeteor  in  office.  Therefore,  an  ap- 
pointment of  the  Buperintendent  of  the  insurance  department 
of  the  State,  "  or  his  successor  in  office,"  without  meutioning 
the  individual  name  of  the  officer,  is  a  good  appointment 
under  such  a  statute.*     Where  the  statute  requires  that   a 

'  WilKn  *.  Martin- Wllooa  Aato-  *  Eoapp  *,  Strand,  4  Wash.  086; 

matio  Fire  Alarm  Co. ,  149  Uam,  24 ;  i.  o.  30  Pao.  Bep.  1003. 

j.e.20t(.£.Rep.8X8;  Oibbav.Qaeen  *  Afl,forinatance,N.  Y.Iawb1884, 

Ina.  Co.,  6S  H.  Y.  114;  f.  &  20  Am.  ch.  34S.     That  aerrice  of  the  Bom- 

Bep.  613.  mona  and  complaint  under  this  atat- 

*  P(M(,>4  8028.    Nor  will  the  corp(^  ote,  in  an  action   against  a  foreiga 

ration  be  able  to  oTerthrow  the  aap-  inaaranca  companj,  npon  tbe  Super- 

^ce  by  prodncing  a  certiflcato  of  the  iatendent  of  Inanrance  at  Jtbony, 

Secretary  of  State  to  the  eSect  that  It  confera  joiisdiction  upon  the  Oity 

had,  twelve  jean  before,  filed  in  tiifl  Court  of  Uav)  rori,— tee  People  v, 

office  a  autement  nnder  the  atatute.  New  York  City  Ct.  Joaticei,  S3  N.  Y, 

deaignating  a  different  person  aa  ita  St.  Rep.  147;  t.  o.  19  Civ.  Proc  Rep. 

^entOT  attorney  to  receive  aervice  of  (N.  Y.I  418;  2S  Abb.  N.  Oaa.  (K.  Y.) 

proceas,  and  not  the  person  on  whom  408;  11  N.  Y.  Snpp.  773. 

the  service  was  aotoally  made.    Win*  *  Ijfflinv.TraTelera' Ina.  Oo.,  121 

tormute  «.  New  Jersey  Cent.  B.  Co.,  N.  Y.  713 ;  t.  o.  81  N.  Y.  St.  Rep.  900; 

6  Pa.  Coanty  Ob  MS.  24  N.  E.  Bep.  934. 
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certificate  of  sach  appointment,  "  duly  certified  and  anthen- 
ticated,"  shall  be  filed  in  the  office  of  the  auperinteadent 
of  the  iasurance  department,  but  does  not  provide  for  the 
manner  in  which  it  shall  be  "  certified  and  authenticated,"  it 
ia  held  that  a  certification  and  authentication,  anch  as  will 
satisfy  the  Buperintendent  of  the  insurance  department,  is 
flufficient.*  Where  the  certificate  of  appointment  had  been 
accepted  by  and  filed  with  the  Superintendent  of  Insurance 
under  the  statnte,  which  certificate  purported  to  have  been 
signed  by  the  president  and  lecretary  of  the  company,  and 
was  sealed  with  the  seal  of  the  company,  and  bore  the  cer- 
tificate of  a  notary,  attested  by  his  seal,  that  the  instrument 
was  acknowledged  and  approved  by  the  officers  signing  it, 
and  a  copy  of  the  resolution  of  the  company's  board  of  di> 
rectors  making  the  appointment  and  purporting  to  be  certified 
by  its  secretary  under  the  corporate  seal,  was  annexed  thereto, 
— it  was  held  that  the  appointment  was  sufficiently  certified 
and  authenticated,  and  that  a  service  of  summons  upon  one 
who  was,  prior  to  the  filing  of  the  certificate,  the  agent  of  the 
company  for  the  purpose  of  such  service,  was  insufficient.* 
It  should  be  added  that  where  the  statute  prohibits  the  for- 
eign corporation  from  doing  business  within  the  domestic 
State  until  it  has  filed  with  a  State  officer  such  a  statutory 
authorization,  it  will  be  presumed,  in  conformity  with  the 
ordinary  presumption  of  right-acting,  in  support  of  the 
validity  of  service  in  a  particular  case,  that  the  company  has 
complied  with  the  law,  and  a  default  will  hence  be  entered 
upon  a  service  upon  the  State  officer,  though  he  may  have 
refused  to  receive  it* 

S  8028.  Jad^mentfl  agrAtnst  Foreign  Corporattons  Founded 
on  Procew  Served  upon  Agents  Appointed  under  Statntea  to 
Receive  Service  of  Process,  Oood  Z^erywb^re.  —  It  is  a  set- 
tled principle  of  American  Jurisprudence  that  where  a  State 

>  Lftfflin  «.  Tnmlm^  Ins.  0>.,  121         *  lUd. 
ir.T.718;  «.fl.31N.T.St.fiep.W0;  •  Kimt^  Ac  Oo.  k  Kfttlaul  Hnt. 

US.K  Rep.  9S4.  F.  Ins.  Co.,  80 Fed,  Bep.  607. 
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imposes  npon  a  foreign  corporation,  as  a  condition  precedent  . 
to  its  right  to  do  businees  and  make  and  take  contracts  within 
the  State,  the  appointment  of  a  resident  agent  within  the  State, 
with  power  of  attorney  to  receive  service  of  process  in  actions 
against  it,  brought  therein,  a  jiidgment  in  perBonam  against  the 
corporation,  founded  upon  a  service  of  process  upon  an  agent 
so  appointed,  will  be  good,  not  only  within  the  State  in  which 
it  was  rendered,  but  within  every  other  State,  including  the 
State  creating  the  corporation.'  The  reason  which  lies  at  the 
foundation  of  this  principle  has  already  been  considered.*  It  is 
that  a  State  may  exclude  from  its  limits  foreign  corporations 
alt<^ether,  and  may  therefore-  impose  such  conditions  as  it 
chooses,  as  conditions  npon  which  they  may  enter  and  do  busi- 
ness; and  that  when  the  State  imposes  the  condition  of  the 
appointment  of  a  resident  agent  to  receive  service  of  process 
against  it,  and  the  corporation  accepts  that  condition,  it  is 
deemed  to  accept  it  with  the  legal  consequences  Sowing  from  it.* 

S  SOaO.  Servloe  on  Agnnt  with  Wbom  the  Contract  WM 
Hade. — Statutes  exist  in  furtherance  of  the  theory  before  ad- 
vanced,* that  if  an  agent  ie  good  enough  to  represent  a  foreign 
corporation  in  the  transaction  of  its  business,  he  is  good  enough 
to  affect  it  with  notice,  and  to  bind  it  by  service  of  process  on 
him  in  an  action  brought  against  it  in  relation  to  any  matter 
growing  out  of  his  agency.* 

■  lAfayette  Ins.  Co.  «.  French,  18  thoritf  of  the  State  over  whatever  ta 
How.  (U.  S.)  404.  within  ita  limits,  and  not  Irom  U17 

■  Antt,  i  7884,  et  »eq,  jurisdiction  over  the  corporation  itr 
*  Note  the  dear  reaaontng  of  Hr.     self.    The  jadgment  is  operative  only 

Jnstice  Onrtie,  enforcing  this  concla-  to  the  extent  of  anch  property  and 

don,  in  Lafayette  loa.  Co.  «.  French,  rights.    Ae  to  theie  it  ia  analogona 

18  How.  (U.  S.)  404,  408.    The  nature  in  its  effects  to  a  procttding  m  rflK." 

and  extent  of  this  Jurisdiction  was  Bmith  v.  Hntnal  Life  Ins.  Co.,  11 

thoB  more  narrowly  stat«d  by  Mr.  Allen  (Mass.},  838,839;  citing  Bissell 

Jnstice  Wells:  "  If  tiey  have  property  »•  Briggs,  •  Mass.  462  j  Blacltstone 

<»  nghU  within  the  limits  of  another  Man.  Co.    «.    Blackstone,   18   Gray 

Bute,  suits  can  be  maintained,  and  (Mass.),  488. 

Jadgments    enforced    against   them,  '  AttU,  ft  7619,  8024. 

to  the  extent  of  anch  property  and  *  Thns,  a  statute  of  Iowa  redtes : 

rights ;  but  this  reanlta  from  the  an-  "  When  a  corporation,  company,  or 

401  €401 
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g  8030.  Serrlce  upon  Officer  or  A<«nt  Oaraallr  wittta  tlw 

State.  —  It  is  a  principle  of  American  law,  firmly  settled,  and 
one  which  may  be  regarded  as  the  law  everywhere,  except 
where  changed  by  statute,  that  service  of  process  upon  an  offi- 
cer or  agent  of  a  foreign  corporation,  casually  or  temporarily 
found  within  the  jurisdiction,  whether  upon  his  own  basineas, 
or  otherwise,  will  not  give  Jurisdiction  to  render  a  judgment 
in  personam  against  the  corporation.'  It  can  make  no  differ- 
ence, in  respect  of  the  operation  of  this  principle,  whether  the 
officer  is  casually  or  temporarily  within  the  jurisdiction  for 
his  own  private  purposes,  or  for  the  purposes  of  the  oorpora- 


individnal,  hu,  for  the  < 
any  buaineea,  on  office  or  sgencjr  in 
any  count]'  other  than  that  in  which 
the  principal  residea,  service  mfty  be 
made  on  any  agent  or  clerk  emplojred 
in  Buch  office  or  agenc?,  in  all  Actions 
growing  out  of  or  connected  with  the 
buBineae  of  that  office  or  agency." 
Code  of  Iowa,  4  2613.  Under  this 
■tatute,  where  an  agent  had  been  ap- 
pointed by  a  foreign  (Mrporation  to 
sell  iU  agricultural  machinery,  ftnd 
the  borinesa  of  hia  agency  had  not 
been  wouad  up,  eervioe  of  prooeoa 
upon  him  would  support  jurisdiction 
of  an  action  for  a  breach  of  warranty 
of  a  macbine  sold  to  the  plaintiff  bjr 
the  defendant  through  him.  Gross 
e.  Nichols,  72  Iowa,  2S9;  Bmneon  •. 
Nichols,  72  Iowa,  763. 

*  AfOM,  i  7629;  Kash  v.  Rector,  1 
Miles  (PaO,  78;  Dawson*.  GampbeU, 
2  Miles  (Pa.},  170 ;  Qolden  •■  Homing 
News.  42  Fed.  Bep.  112;  Beifenidere. 
American  Imp.  Pub.  Co., 46  Fed.  Bep. 
433;  Bentlif  c  London  Ac  Finance 
Corp.,  44  Fed.  Eep.  667 ;  1.  o.  9  Rail.  A 
Corp.  L.  J.  236;  Phillips  «.  Library 
Co.,  141  Pa.  Bt.  462;  *.  e.  23  Am.  St. 
Bep.304;S3Am.&Eng.Corp.Gas.4I; 
28W.N.  C.21;  21 AU.  Bep.  640 ;  Fiti- 
gerald  &c.  Ccoistr.  Co.  v.  Fit^erald, 
137U.S.98;  i.<!.S4L.ed.S06;33Am. 
C402 


A  Eng.  Corp.  Cas.  906 ;  9  B(dL  A  Onp. 
L.  J.  66;  llBnp.Ct.Bep.3a;  Silsbeo 
V.  Quincy  Hotel  Ca,  30  HI.  App.  SM; 
Newell  V.  Great  Western  B.  Co.,  19 
Mich.  836;  St.  Clair  v.Oox,  106  U.  B. 
350;  H'Queen  v.  Middletown  Man. 
Co.,  16  Johns.  <N.  Y.)  5,  jwr  Spencer, 
J.;  Bushel  «.  Com.  Ins.  Co.,  15  Qerg, 
A  R.  (Pa.)  176  (doctrine  recognised) ; 
Moulin  V.  Tronhni  UnU  dtc  Ins.  Co., 
24  N.  J.  L.  222 ;  Camden  Rolling  Mill 
Co.  V.  Bwede  Iron  Co.,  32  N.  J.  L. 
16.  In  these  and  many  other  cases, 
the  distinction  already  stated  (ante, 
i  7529),  is  constantly  pointed  oat  be- 
tween an  officer  or  agent  of  a  corpora- 
tion coming  casually  into  the  State  fcr 
the  pnrposea  of  its  buaneea,  and  the 
corporation  itself  coming  there  by 
establishing  a  permanent  business 
agency  there.  In  a  personal  action 
bn»igbt  la  a  oonrt  of  a  State  against 
a  corporation  which  is  neither  inocH^ 
ponted  nor  doea  bnsinees  within  the 
State,  nor  baa  any  agent  or  property 
therein,  service  of  the  summons  npOD 
its  pmident,  temporarily  within  the 
jurisdiction,  cannotbe  made  the  fono- 
dation  of  a  judgment  which  will  be 
recognised  as  valid  in  a  court  of  the 
United  BUtes:  Goldey  «.  Homing 
News,  166  U.  S.  516;  affirming  1.  a. 
42  Fed.  Bep.  112. 
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tion,'— always  provided  that  the  local  statute  law  has  not 
changed  the  practice.  Thus,  where  the  president  of  a  foreign 
corporation  was  within  the  domestic  jurisdiction  for  the  pur- 
pose of  negotiating  a  mortgage  of  its  property  and  procur- 
ing the  honds  thereby  secured  to  be  listed  upon  the  stock 
exchange,  he  did  not  bring  the  corporation  with  him  in  aach 
a  eense  that  jurisdiction  in  pertonam  could  be  obtained  over 
it  by  seryice  of  process  upon  him.* 


■  Uliu,  In  a  case  vhere  thii  prin- 
ciple wM  affirmed,  the  preflident  of  a 
New  Jersey  corporation  was  tempo- 
rarily within  the  State  of  New  Jer- 
sey, sa  Paxaon,  0.  J.,  expressed  it, 
"fw  either  burinesB  or  pleuure,  it 
does  not  matter  which";  and  while 
BO  thwe,  he  was  served  with  process, 
and  it  was  held  that  there  was  no 
jnrisdiction :  Pbillips  «.  Library  Co., 
141  Fk.  St.  462 ;  (.  e.  28  Am.  St.  Bep. 
304. 

■  Olews  v.  Woodstock  Iron  Oo.,  44 
Fed.  Bep.  SI.  This  nile  has  been 
changed  in  Michigan  by  «  statute  re- 
lating  to  the  service  of  the  writ  of 
gamiiluMta  (poit,  4  8080),  BO  that  it 
is  not  necessary  that  the  officer  upon 
whom  It  is  served  should  be  within 
tiM  State  upon  the  business  of  his  coi^ 
potation.  Sbafer  Iron  Oo.  v.  Stone, 
86  Mich.  464 ;  I.  c.  OO  N.  W.  Rep.  889. 
It  had  previously  been  changed  with 
reference  to  the  service  of  original 
proceaa  at  law  and  in  equity,  by  a 
statute  (How.  SUt.  Mich.,  i  8145), 
which  was  construed  as  not  lequii^ 
ing  that  the  officer  or  agent  <d  the 
t(«e^  corporation  should  be  within 
the  Bute  upon  official  hnsiness  for 
hia  corporation,  or  specially  authtv- 
i»d  by  it  to  receive  service  d  process. 
He  was  to  be  presumed  to  be  such 
<^cer  for  the  purposes  of  the  stat- 
ute, and  he  coald  not  throw  off  his 
official  character  at  will  and  defeat 
its  object.   ShicUeAo.  Co.«,8t.  Louis 


Wiley  Oonstroctlon  Co.,  61  Mich.  2SS; 
I.  e.  28  N.  W.  Bep.  77;  1  Am.  St. 
Rep.  571.  The  statnte  seems  to  have 
been  enacted  to  remedy  the  defects 
pointed  out  in  Newell  •.  Great  West- 
ern U.  Oo.,  19  Mich.  S36.  An  excep- 
tion to  the  foregoing  principle  also 
exists  under  the  statnte  law  of  New 
York  CN.  Y.  Code  Civ.  Proc,  44  134, 
427 ;  of  the  present  code,  4 1780 ;  of  the 
Code  of  dr.  Froc.,  i  432},  which,  as 
construed  and  adminiatored,  permits 
Beivice  upon  sn  officer  of  a  foreign 
corporation  in  a  case  where  the  cause 
of  action  arose  within  the  Btata  of 
New  York,  although  such  officer  is 
but  temporarily  within  the  State,  and 
on  his  own  business.  Uiller  v.  Bur- 
lington Ac.  R.  Co.,  70  N.  Y.  228; 
Pope  •.  Terre  Haute  Car  Ac  Co.,  87 
N.  Y.  187 ;  affirming  1.  c  24  Hun  (N. 
Y.},  238.  The  Federal  courts  sitting 
within  that  State  do  nut  admit  the 
principle  of  these  decisions,  and  a 
judgment  in  pfrtcmam  upon  such  a 
service  would  not  be  rendered  by 
those  courta,  although  service  may 
have  been  had  upon  the  preaidont 
of  a  (m^ign  corporation  temporarily 
wiiliin  the  State  for  the  purpose  of 
settling  its  bnainess.  Good  Hope  Go. 
V.  Railway  Barb  Fencing  Co.,  22  Fed. 
Rep.  636.  The  reason  is  that  the  for- 
eign corporation  wonld  not  be  "ftnmd" 
within  the  State,  under  anch  circnm- 
stances,  within  the  meaning  of  sec- 
tion 730  of  the  Revised  Statutes  of 
64U3 
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S  803t.  Dootrin«  not  ApplloaUe  to  Amenta  Appointed  to 
do  Biulnen  for  tibo  Ootporotloo  within  the  State.  — "  If," 
said  a  very  able  judge,  "  the  president  of  a  bank  of  another 
State  were  to  come  within  this  State,  ba  would  not  represent 
the  corporation  here;  his  fanctiona  and  his  character  would 
not  accompany  him,  when  he  moved  beyond  the  jarisdiction 
of  the  government  under  whose  laws  he  derived  this  charac- 
ter." *  This  language  was  pronounced  at  an  early  stage  of  the 
development  of  American  jurisprudence  upon  the  question  un- 
der consideration,  and  it  must  be  restrained  to  cases  where  the 
officer  or  agent  of  the  foreign  corporation  is  catuaUy  within 
the  domestic  State;  for  clearly  it  has  no  application  to  the 
case  where  the  corporation  enters  the  State  by  its  officer  or 
agent,  and  establishes  a  branch  or  agency  there  for  the  con- 
duct of  its  business;  and  so  it  has  been  frequently  held,' 


the  United  Bt&tea.  HM,  It  maj,  for 
stronger  reasoni,  be  added  that  it 
would  not  be  an  "  inhabitant"  of  the 
BtAta  within  the  same  and  mbse- 
quent  FedenU  atatntM  tudng  that 
word.  Ante,  f  7484.  When,  there- 
fore, an  action  had  been  commenced 
in  a  State  conrt  of  New  York,  fonnded 
npon  a  service  upon  a  director  of  the 
corporation  found  within  the  State, 
bnt  not  there  in  axij  official  capacitj, 
or  on  the  businesa  of  the  corporation, 
and  aiterwardB  the  caoae  wse  removed 
to  a  Federal  conrt,  it  vraa  diamlBeed 
h]r  that  court  for  want  of  jnriadictlon. 
Bentlit  v.  London  Ac.  Finance  Orap., 
44  Fed.  Rep.  667;  t.d.9  Ball.dcGorp. 
L.J.235. 

*  ITQneen  «.  Hiddletown  Uan. 
Co.,  16  Johna.  (N.  T.)  6,  7,  pn-  Spen- 
cer, J.  This  waa  a  diehim,  bnt  it  haa 
been  dt«d  with  approval  in  anbae- 
quent  casea: — Bushel  v.  Oom.  Ins.  Oo., 
15  Serg.  A  B.  (Fa.)  173, 176;  Moulin 
V.  Trenton  Hut.  Ac  Ina.  do.,  24  N.  J. 
L.  222, 223,  ffimilar  langnaKB  la  naed 
in  Bome  of  the  oane  cited,  antt, 
a  7629,  8030. 
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*  Uonlin  v.  Trenton  Hnt.  Ac.  Ina. 
Co.,  24  N.  J.  L.  229.  In  a  o«e  where 
a  railway  company,  created  under  the 
lawa  ol  Canada,  waa  aned  in  a  conrt 
in  the  Btate  of  Michigan,  and  aervice 
of  proceea  was  made  upon  ita  tre«»- 
nrer,  carnally  within  the  State  and 
not  there  on  the  buBineaa  of  the  cor- 
p<n«tioo,  and  the  corporation  had  no 
office  or  agency  within  the  8tat«  of 
Uichlgan,  it  was  held  that  the  court 
could  not  proceed  to  Judgment.  In 
giving  the  opinion  of  the  court  Hr. 
Jnatice  Grarea  aaid :  "  Hie  corporate 
entity  could  t^  no  poeaibility  enter 
the  Stat«,  and  it  could  do  nothing 
more  in  that  direction  than  to  cauee 
itself  to  be  represented  here  by  its 
offlcera  or  agenta.  Such  repieeenta- 
tion  would,  however,  necemtrily  im- 
ply eomething  more  than  the  mere 
preeenoe  here  of  a  person  poMeaaing, 
when  in  Canada,  the  relation  to  the 
company  of  officer  or  agent.  To  in- 
volve the  repreMDtation  of  the  com- 
pany here,  the  mppoeed  leptesenta- 
tire  would  have  to  bold  or  enjc^  in 
thii  State,  an  actual  present  t^dal 
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S  SOSSL  Not  Neccssarr  that  Agent^  Btaoald  Beside  Oonttna- 
onsly  iriUibi  the  State. — The  geaeral  rule  first  stated,*  as 
clearly  shown  by  the  facts  of  those  cases,  and  the  reasoning  of 
the  conrts  rendering  the  decisions,  is  for  the  reason  that,  in 
sncb  a  case,  thert  is  no  agency, — the  relation  of  principal  and 
agent  does  not  exist.  It  is  not  to  be  inferred  from  those 
decisions  that  it  is  necessary,  in  order  to  support  such  a  juris- 


or  raprewnf«tiT»  tlotut.  He  would 
be  required  to  be  here  as  sn  agent  or 
officer  of  the  coTporatioa,  and  not  aa 
an  isolated  individoal.  If  he  should 
drop  the  official  or  representatire 
character  at  the  frontier,  if  he  should 
bring  that  cbaracter  no  furtbei  than 
theteTTitorialbonndary  of  the  govern- 
ment to  whose  laws  the  corporate 
body  itself,  and  conieqnentlj  the  offl* 
cial  poeitiona  of  ita  officers  also,  would 
be  constant]}'  indebted  for  esiatence, 
~-itooiild  not  with  proprietrbe  main- 
tained that  be  continued  to  posseoa 
each  character  byforceof  our  statute. 
Admitting,  therefore,  for  the  purpose 
of  ttiia  Bnit,  that  in  given  cases  the 
fbirign  corporation  would  be  bound 
by  service  on  its  treasurer  in  Michi- 
gan, this  could  only  be  so  tehen  lA« 
kttttvnr,  lA«  fAen  offleial,  the  ifgieer 
■A«n  m  a  mamur  imftrtonaiing  tkt 
tompany,  fhouli  it  tened.  Joseph 
Price  was  not  here  as  the  treasoier  of 
the  defendants.  He  did  not  than  rep- 
fowent  tbem.  Hii  act  in  coming 
wasnot  the  act  of  the  company,  nor 
waa  bia  remaining  the  boBiueaa  or  act 
of  any  beaidea  himaalf.  He  had  no 
principal,  and  he  was  not  an  agent. 
He  had  no  (^Mal  tatttt  or  represect- 
attvecbaraeterinthieBtate."  Newell 
*.  Qreat  Ventem  R.  Co.,  19  Mich. 
3S6,  M4;  quoted  with  approval  in  St. 
Cl^  ».  Cox,  106  n.  8.  350,  356.  To 
the  same  eBect  is  Honlin  *.  Trenton 
Mat.  Ac.  Ina.  Co.,  24  N.  J.  L.  222. 
Quoting  this  language,  )t  waa  added 
by  the  Supreme  Oourt  of  the  United 


States,  speaking  throng  Mr.  JasticA 
Field;  "According  to  the  view  thua 
espressed  by  the  Supreme  Court  of 
Michigan,  aervica  upon  an  agent  of  a 
foreign  corporation  will  not  be  deemed 
sufficient,  unleea  he  represents  the 
corporatioQ  in  the  State.  This  repr^ 
sentation  implies  that  the  corporation 
does  business,  or  haa  business,  in  the 
State  for  the  transaction  of  which  it 
sends  or  appoiuta  an  agent  there.  If 
the  agent  occupies  no  representative 
charscter  with  respect  to  the  business 
of  the  corporation  in  the  State,  a  judg- 
ment rendered  npon  service  on  him 
would  hardly  be  considered,  in  other 
tribunals,  aa  poaseesing  asy  ptobo- 
tiva  fores."  St.  Glair  «l  Coz,  106 
U.S.  sec,  358.  In  Andrews*.  Michi- 
gan Central  R.  Co.,  09  Maaa.  534,  it 
was  held  that  lervice  of  procesa  on  the 
treamrtrof  the  defendant,  at  ita  office 
in  Boston,  waa  not  sufficient,  and, 
u  there  waa  no  attachment  of  the 
property,  the  action  was  dismissed. 
But,  qualifying  this  decision,  it  waa 
pointed  out  in  the  opinion  of  the 
same  court  in  a  subsequent  case,  that 
"  the  question  does  not  seem  to  have 
been  distinctly  considered  in  that 
ease,  whether  a  corporation,  having  a 
naual  place  of  busineea  here  for  the 
transaction  of  ita  busineea,  may  be 
treated  aa  found  here,  and  therefore 
liable  to  suit  In  our  courts."  Na- 
Uonat  Bank  e.  Huntington,  129  Mass. 
444,446. 

■  AnU,  a  7619,  6(^. 
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diction,  thatthe  agent  of  the  foreign  corporation  apon  whom 
the  process  is  served,  should  be  eontmuoualy  resident  within 
the  State  aseertiug  the  jurisdiction.  It  is  sufficient  if  the  cor- 
poration itself  has  an  agency  in  the  State  and  does  business 
there,  and  if  the  agent  on  whom  the  process  was  served  was 
there  on  the  business  of  the  corporation.* 

§  80S3.  Ayent  mast  be  Bepreaentlng  Oorporatloa  as  Hat- 
ter of  Fact.  —  Szcept  in  cases  where  the  foreign  corporation 
has  appointed  a  particular  agent,  and  empowered  him  to  re- 
ceive service  of  process  in  actions  against  it  within  the  domes- 
tio  State,  and  in  cases  where  the  statute  in  express  terms 
designates  the  kind  of  agent  upon  whom  process  against  a 
foreign  corporation  must  be  served,  —  then  it  is  an  obvions 
rule,  enforced  by  the  cases  cited  in  the  preceding  section,  that, 
in  order  to  acquire  jurisdiction  over  a  foreign  corporation  by 
service  on  a  local  agent,  such  agent  must  be  one  actually  ap- 
pointed by  and  representing  the  corporation  at  a  matter  of 
fact,  and  not  one  created  by  construction  or  implication,  con- 
trary to  the  intention  of  the  parties.* 

g  8034.  Service  npon  Sab-oorporatlons  Organized  by  the 
Fiwelgn  Corporation  to  Carry  on  its  Boslnew  In  the  Domestic 
State.  —  It  is  very  clear  that  the  relation  between  the  parent 
corporation,  so  to  speak,  and  a  Bub^orporation,  organized  to 
exploit  its  business  in  another  State,  may  be  that  of  principal 

■  In  Boch  B  esM  a  Mrvice  was  held  New  York  atatnte.  Me  Porter  •.  Sew- 
good  on  the  prtiidtta  of  «  foreign  kU  Bafety  Gar-HeatiiiK  Oo.,  7  N.  Y. 
ininranoe  company,  who  "from  time  Sopp.  166;  i.  e.  23  Abb.  N,  Caa.  (N. 
to  time,  by  direction  and  authority  of  Y.)  239;  17  Qv.  Proc  Bep.  (N.  Y.) 
said  deEendants,  weot  to  the  State"  886. 

asserting  the  Juritdiction,    Honlin  v.  ■  United  8tat«e  «.  American  Bell 

Trenton  Mat.  Ac.  Ina.  Oo.,  26  N.  J.  Teleph.  Co.,  29  Fed.  Bep.  17.    That 

li.  67 ;  with  which  compare  the  same  the  question  of  agency  for  this  pnrpoee 

decision  on  a  former  appeal,  24  N.  J.  la  a  quetHon  of  faet,  aee  Hackereth  s. 

L,  222;  and  compare  the  old  caee  Glaagow  Ac  B.  Co.,  L.  B.  8  Bx.  149; 

of  Nash  •.    Bector,  1  UUea  (Fa.)>  Hester  «.  Raain  Fertiliser  Oo.,  33  8. 

78.    That  aerrice  npon  a  "manag-  C.  609,  mem.;  i.  e.  SS  Am.  &  Sag, 

ing  agent,"  temporarily  within  the  Corp.  Caa.  44;  12  B.  E.  Bep.  663. 
Btate,  ia  a  good  aerrice  under  tiie 
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and  agent.  Indeed,  the  subordinate  corporation  may  be  a  mere 
dummy,  created  by  the  principal  corporation  to  effect  its  pur- 
poses, in  sach  a  sense  that  the  principal  corporation  will  be 
liable  for  its  debfg,  and  even  for  its  torts.  Bat  whether  it 
will  be  BO  liable,  or  whether  it  will  be  bound  by  a  service  ol 
process  upon  such  subordinate  corporation  in  an  action  against 
itself,  will  depend  upon  the  actual  relations  which  subsist 
between  the  two,  and  usually  it  will  be  a  quettion  of  fact} 
Where  a  suit  in  equity  had  been  brought  against  the  Bell 
Telephone  Company,  and  process  was  served  upon  a  subordi* 
nate  company  acting  as  its  licensee  in  the  State  of  Ohio,  and 
it  appeared  that  its  relations  with  the  dominant  company 
existed  under  contracts  nnder  which  the  subordinate  company 
was  entitled  to  use  the  telephone  instruments  of  the  principal 
company,  as  its  licensee,  or  lessee,  —  it  was  held  that  the  Circuit 
Court  of  the  United  States,  sitting  in  Ohio,  did  not  obtain 
jurisdiction  inpertonam  over  the  Bell  Telephone  Company,  as 
a  corporation  carrying  on  business  in  that  State,  by  the  service 
of  process  on  the  local  corporation,  as  the  agent  of  the  foreign 
corporation,  doing  business  therein.  And  this  was  so,  although, 
under  the  contracts  subsisting  between  the  two  corporations) 
the  right  was  reserved  to  the  foreign  corporation  to  take  pos- 
session and  carry  on  the  telephone  business  in  Ohio,  upon  the 
failure  of  the  local  corporation  to  perform  the  terms  and  stipu- 
lations required,  it  appearing  that  such  right  had  not  been 
actually  exercised,  and  that  no  relation  of  principal  and  agent 
existed  between  the  two  corporations  in  fact  or  in  law.* 

§  8065.  Service  upon  a  Director.  —  Under  a  statute  of  New 
York,*  process  against  a  foreign  corporation  may  be  served  on 
a  director,  provided  he  is  such  in  fact.  Evidence  showing  that 
one  on  whom  such  process  had  been  served  bad  been  elected 
a  director,  and  that  the  records  of  the  corporation  so  de- 
clared, was  held  sufBoient  evidence  of  hia  being  a  director, 

1  Atae,  i  7506. 
■  United  States  «.  American  BeU         '  N.  Y.  Code  Civ.  Froc,  4  482, 
Teleph.  Co.,  2B  Fed.  Rep.  17.  aabd.  3. 
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to  support  a  jnriadiction  founded  upon  such  service.'  Out- 
side of  such  a  statutory  provision,  a  single  director  is  not,  on 
principle,  an  agent  of  the  corporation  upon  whom  service  of 
process  can  properly  be  had.' 

§  8036.  Service  npon  the  "  Principal  Officer."  —  A  princi- 
pal officer  is  said  to  be  "  one  whose  oversight  or  agency  extends 
either  over  the  whole  or  some  particular  department  of  the 
general  business  of  the  corporation;  as  a  president  who  has 
ordinarily  a  general  oversight  over  its  entire  business,  a  secre* 
tary  over  its  records,  or  a  treasurer  over  its  moneys,  —  or  at 
least  receiving  and  paying  them  out."  Where  a  foreign  trust 
company  bad  taken  possession  of  a  domestic  railroad  under  a 
power  in  a  mortgage,  and  was  operating  it  for  the  benefit  of 
the  bondholders,  it  was  held  \ha.i*^i^a general mtmaging  agmi" 
at  said  foreign  trnst  company,  was  not  a  principal  officer  of 
the  company,  within  the  meaning  of  the  statute,  although  the 
sheriff  described  him  ea  such  in  his  retam.* 

§  8037.  Service  npoa  "Managliiff  A^nt." — Several  of 
the  statutes  relating  to  service  of  process  against  foreign  cor> 
porationa  permit  such  process  to  be  served  upon  the  "man- 
aging agent."  The  "  managing  agent,"  within  the  meaning 
of  such  a  statute,  is  a  person  exercising  the  fonctions  of  an 
officer  in  the  control  and  management  of  the  business  of  the 
corporation,  and  does  not  include  a  person  who  merely  has 
charge  of  some  special  work  in  its  behalf,* — such  aa  a  baggage 
master  of  a  transportation  company;*  or  an  agent  employed 
to  mate  purcJiaaea  of  horBes  and  of  food  for  the  same;'  or  an 
€usiBtanl  secretary; '  or  an  ^ent  having  charge  merely  of  the 
transfer  of  shares  of  the  stock  of  the  company,  and  the  trans- 

<  Chflds  V.  Hnrrii  Han.  Oo.,  KM  *  HKt^SweatUan.Oo.v.DftTiBSsw- 

H.T.  477;  «.e.lON.£.  Bep.  60.  ing  MftchineCo.,  St  Fed.  B^.  294. 

*  AtOt,   i  8900.     Oompare,    anU,  *  Pl;iii)  •.  Hudson  Biver  &c.  Oo., 

4  6220,  tttg.  t  How.  Ft.  (N.  Y.)  906. 

'  Farmers'  Loan  A  Tmst  Co.  v.  *  Emeraon  «,  Anbnm  B.  Oa,  18 

Warring,  20  Wla.  290.  Hon  (N.  Y.),  160. 

1  Btaratt  V,  Denver  Ac.  Oo.,  17  Hnn  (N.  Y.),  SIS. 
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mission  of  asBessmenta  paid  by  its  shareholders;*  or  an  agent 
who  merely  geUt  railroad  tickets.'  Some  of  the  decisions  have 
gone  80  far  as  to  hold  that  the  "managing  agent,"  upon 
whom  the  summons  may  be  served,  must  be  one  whose  agency 
extends  to  all  the  transactions  of  the  corporation;  one  who  has, 
or  is  engaged  in  the  management  of  the  corporation,  in  con- 
tradistinction from  the  management  of  a  particular  branch  or 
department  of  its  huainess;*  but  this  distinction  is  broader 
than  is  usually  required  by  later  decisions.*  The  later  and 
better  view  is  that  an  agent  is  to  be  deemed  a  "managing 
agent,"  within  the  meaning  of  such  statutes,  where  he  car- 
ries on  within  the  domestic  jurisdiction  an  eisential  portion  of 
the  business  of  the  foreign  corporation,  —  such,  for  instance, 
as  the  superintendent  of  a  factory  maintained  by  the  foreign 
corporation  within  the  domestic  jurisdiction.* 

§  S038.  Service  npon  Any  Agreot  bj  Whom  the  Corpora- 
tloD  does  Its  BnalnesB  In  the  I>omestlc  State. — It  has  been 
frequently  held  that  where  a  foreign  corporation  does  tmsinets 
within  the  domestic  SttOe,  the  person  who,  as  its  agent,  does 
that  business,  should  be  considered  its  "managing  agent"  for 
the  purpose  of  serving  process  against  it  under  such  a  statute; 
and  more  especially  so  where  the  foreign  corporation  has  an 
office  or  place  of  business  within  the  domestic  State,  which 
office  is  in  charge  of  such  agent,  who  acts  for  the  corporation. 
He  is  there  doing  business  for  it,  managing  its  business,  and 
ia  regarded,  in  every  sense  of  the  word  used  in  the  statute,  as 
its  "managing  agent."*     Such  person  is  tax  "agent"  of  the 

'  BeddingUin «.  Uaripon  die  Co.,  corpontioD,    npon    iti     "managing 

19  Hud  (S.  Y.),  405.  agetit,"  "  ieitkin  the  State,"  is  aatia- 

■  Do^f.  Michigan  OentralB.  Co.,  fi«d  br  a  service  upon  Its  general 

8  Abb.  Pr.  (N.  Y.)  427,  manager  while  temporarily  within  the 

*  Brewiter  •,  Michigan  Central  B.  Bute.  Foiter  v.  Sewall  Safety  Gar- 
Co.,  6  How.  Pr.  (H.  Y.)  183,  188.  Heating  Co.,  7  N.  Y.  Supp.  166  j  i.  o. 

'  Hat-Sweat  Man.  Ca    •.  Davia  25  Abb.  N.  Caa.  (N.  Y.)  233;  17  Qv. 

Sewing  Machine  Co.,  31  Fed,  Rep.  Proc.  Rep.  (N.Y.)SS6.  Compare  ante, 

2»4.  a  7629,  80S0. 

*  Ibid.  ABUtute(N.Y.OodeCiT.  *  When,  therefore,  a  railroiid  com- 
Proc,^  432),  which  permiuserrice  of  panjr,  created  under  the  lawaof  lUi- 
proceaB,  in  an  action  against  a  foreign  noia,  maintained  in  the  citj'  and  Stato 
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oorporation,  within  the  meaning  of  a  general  Btatate  permit* 
ting  process  against  it  to  he  served  Qpon  an  officer,  director, 
agent,  clerk,  or  engineer  of  the  corporation.'  This  principle 
is  emhodied  in  a  statute  of  Texas,  applicable  alike  to  domestic 
and  to  foreign  corporations/  under  which  a  foreign  corpora- 
tion may  be  sued  in  that  State  if  it  carries  on  business  there, 
hy  service  of  process  on  its  local  agent  within  the  county 
where  such  local  agent  carries  on  its  business.* 

S  80S9.  Service  npon  Any  Person  doing-  BoBioeeB  for  the 
Corporation. —  Some  of  the  States  have  been  obliged,  in  order 
to  prevent /oreij^n  inturanee  eompaniet  soliciting  and  procuring 
policies  from  their  citizens,  from  eluding  the  jurisdiction  of 
their  courts,  to  prescribe,  iu  the  most  sweeping  terms,  that  s 


of  Hew  fork  a  kind  of  agent  known 
u  ft  "gmeral  jnutnger  agetU,"  utd 
deaignftted  him  on  ita  drcnl&ra  and 
time  UblM  M  ita  "general  agent, 
paasenger  department,"  etc.,  and 
over  wboee  office  were  displayed  aigna 
giving  the  name  of  the  railroad,  with 
the  addition  ol  the  wwdi  "freight 
and  paasenger  ^ency,"  etc.i — it  waa 
held  that  he  waa  a  "  managing  agtnt,'* 
npon  whom.  ytoooA  might  be  served, 
■0  as  to  give  jnriadlctioa  of  a  cause  ol 
action  arisiiig  in  Hieaoori.  Tnchband 
«.  Chicago  Ac  B.  Co.,  115  N.  T.  437 ; 
t.  e.  22  N.  E.  Bep.  860.  Compare 
Maxwell  v.  Bpeed,  60  Uich.  86,  where, 
under  a  different  statute,  service  naa 
had  upon  the  patienger  agent  of  a  for- 
eign railway  company.  Aa  to  who  ia 
a  "  i7UinajriiVV''i"  ^^'n  the  mean- 
ing of  the  New  York  atatate, — see  also 
Shackleton  •.  Walnwright  Man.  Co., 
7  N.Y.  St.  Bep.  872;  Porter  u.  Sewall 
Safety  Car-Heating  Co.,  7  N.  Y.  Snpp. 
166;  (.c.23Abb.N.OaB.(N.T.)2S3; 
17av.ProcBep.(N.T.)380.  Where 
a  forwgn  ocvporaticai  bad  a  managing 
agent  in  charge  of  a  distinct  and  im- 
portant portioD  of  its  busineaa  within 
the  domestic  State,  it  was  "found" 
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within  that  State,  within  the  meaning 
of  the  Fedsat  statute  relating  to 
venue,  aa  It  formerly  atood.  Hat- 
Sweat  Man.  Co.  «.  Davis  Sewing 
Machine  Co.,  31  Fed.  Bep.  294;  con- 
struing Rer.  SUt.  U.  B.,  i  B14,  and 
N.-  Y.  Code  Civ.  Proc,  4  432.  See 
ante,  4  7484,  et  Hq.  A  corp(x«tioD 
which  merely  acta  aa  the  lictntu  or 
it*Kt  at  a  foreign  corporation  in  ex- 
ploiting a  patented  invention  belong- 
ing to  the  latter,  is  not  ita  "managvag 
agent,"  within  the  domestic  State, 
under  another  atatute,  although,  un- 
der the  terma  of  the  ctmtract  between 
the  two  corporatiouB,  the  foreign  cor- 
poration reserves  the  right  to  take 
poBseeaion  of  the  busineaa,  which 
right  it  haa  not,  however,  exercia- 
ed.  United  Statee  «.  American  Bell 
Teleph.  Co.,  2»  Fed.  Bep.  17;  anU, 
48034. 

■  Norton  «.  Berlin  lion  Bridge  Co., 
51  N.J.  L.  442;  i.  e.  17  Atl.  Bep.  107S; 
oonstruing  N.  J.  Bev.,  p.  193,  f  88. 

'  Sod^td  Fonciere  e.  Hilliken,  13G 
V.  B.  304 ;  I.  e.  8  Bail,  ds  Corp.  L.  J. 
SI;  10  Sup.  Ct.  Bep.  823. 

'  Ibid.  And  see  Angerhoefer  «. 
Bradetreet  Co.,  22  Fed.  Bep.  306. 
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Borvice  of  process  will  be  good  in  an  action  upon  such  a  com- 
pany, if  made  apon  any  person  doing  business  for  it,  whether 
he  receives  compensation  from  it  or  not, —  proceeding  upon 
the  principle  already  alluded  to,'  that  an  agent  who  is  good 
enough  to  solicit  premiums  for  a  foreign  insurance  company 
ia  good  enough  to  receive  service  of  process  for  it  when  it  is 
sued  upon  auch  a  contract  Thus,  a  statute  of  Wisconsin  in 
substance  declares  that  "  whoever  tolieitt  iniuTanet  on  behalf 
of  any  insurance  corporation,  or  transmits  an  application  for 
ioaurance,  or  receives  any  premium,  or  in  any  manner  aids 
or  assists  in  doing  any  business  for  any  insurance  corporation, 
shall  be  held  to  be  an  agent  of  such  corporation  to  all  intents 
and  purposes."  *  Another  statute  provides  that  service  of  pro- 
eeta,  in  an  action  against  a  foreign  insurance  company,  may 
be  had  upon  any  agent  of  such  corporation  within  the  State, 
who  is  within  the  definition  of  the  above  section.*  Under 
these  statutes,  service  of  process  may  well  he  had  upon  one 
who  tolieita  and  forwardt  an  appUeation  for  insurance  in  the 
foreign  insurance  company,  whether  he  had  ever  been  ap- 
pointed its  agent,  and  whether  be  had  ever  received  any  com* 
pensation,  or  not.*  For  stronger  reasons,  such  service  may 
be  had  upon  one  who  engages  in  the  business  of  soliciting 
applications  of  insurance  in  an  unlicensed  foreign  insurance 
company,  and  who  advertises  such  business.*  And  so  it  may 
be  well  served  upon  the  secretary  of  a  subordinate  division  of 
a  benevolent  ord«r,  whose  duty  it  ia  to  certify  to  the  h&alth  of 
every  applicant  for  insurance  therein,  to  keep  a  correct  list 
of  the  members  of  the  benefit  department,  to  place  thereon 
the  name  of  any  member  of  the  insurance  department  join- 
ing his  division  by  transfer  from  any  other  division,  and  also 
to  receive  notice  from  members  of  any  change  of  residence; 
since  this  is  enough  to  make  him  an  "  agent"  of  the  association 
within  the  meaning  of  the  above  statute.*    It  should  be  borne 

■  Atite.  a  7S19,  8024.  *  8Ut«  «.  United  States  Mat.  Asso., 

'  Rev.  BUt.  Wis.,  i  1977.  67  Wia.  624. 

»  Rer.  8t»t.  Wis.,  i  26S7,  mbd.  8.  •  Dixon  v.  Order  of  Railway  Oon- 

'  Btat«  «.  Korthveetern  dto.  Abso.,     ducton,  49  Fed.  Rep.  910. 
62  Wis.  174. 
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in  mind  that  in  these,  and  other  like  cases,  the  eonclutivenen 
of  the  jvdgment  aa  an  instrument  of  evidence  in  the  courts  of 
other  jariedictioDS  will  be  a  different  qvMtion} 

§  8O40.  Agency  Expired,  bnt  Bmfness  not  'WooHd  np. — 

The  mere  fact  that  the  agency  hag  expired  vill  not  render  in- 
Talid  the  service  of  process  upon  the  agent  of  a  foreign  cor- 
poration, provided  the  business  of  his  agency  is  not  yet  wound 
up,  but  where  some  part  of  it  continues  in  his  hands;  as 
where  an  agent  for  the  sale  of  agricultural  machinery  had 
been  appointed  by  a  foreign  corporation,  and  the  time  had 
expired  within  which,  under  the  contract,  the  corporation  was 
to  furnish  him  machinery  for  the  sale,  bnt  yet  where  he  had 
in  his  hands  some  machinery  furnished  him  under  the  con- 
tract which  had  not  been  sold,  and  it  did  not  appear  that  ha 
had  finally  settled  the  business  of  his  agency  with  his  princi- 
pal, or  that  he  had  been  finally  discharged  therefrom.* 

I  8041.  Service  upon  Stockholders.  —  Statutes  exist  in 
some  of  the  States  authorizing  the  service  of  process  in  ac- 
tions against  foreign  corporations  upon  any  stockholdet  found 
within  the  jurisdiction.  Thus,  a  statute  of  Colorado  enacts; 
"If  the  suit  be  against  a  foreign  corporation,  or  a  non-resi- 
dent joint'Stock  company  or  association  doing  business  within 
this  State,  service  shall  be  made  by  delivering  a  copy  of  the 
writ  to  an  agent,  cashier,  or  secretary  thereof;  in  the  absence 
of  such  agent,  cashier,  treasurer,  or  secretary,  to  any  stock- 
holder." '  Upon  the  question  whether  one  upon  whom  pro- 
cess in  such  an  action  had  been  served,  was  at  the  time  of  the 
service  a  stockholder  in  the  foreign  corporation,  it  was  held 
that  the  fact  that  he  had  ^ana/erred  hia  thoTea  to  trustees 
-whose  names  he  did  not  know,  for  sotne  unknown  and  unde- 
fined purpose,  at  the  same  time  contributing  fifty  dollars  to 
cover  the  expense  of  the  transfer,  did  not  deprive  him  of  hia 

■  AnU,  i  8023.  Such  m  service  was  hdd  good  tindsr 

■  Grow  ».  Nichols,  72  loin,  23S ;  the  Iowa  eUtute  quoted  emU,  f  8089, 
Branaon  «.  Hicbols,  72  Iowa,  763.     nots.    Ibid. 

*  Colo.  Oode  Oiv.  Proc.,  f  40. 
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character  of  stockholder  so  as  to  defeat  the  juriedictioQ  of  the 
eourt.  The  court  reasoned  that,  in  order  to  establish  a  plea 
to  the  jarisdiction  OQ  SQch  a  groand,  it  was  necessary  to  shov 
that  the  stockholder  had  fairly,  uneqaivocally  and  in  good 
faith  dirested  himself  entirely  of  all  ownership  and  interest 
in  his  shares,  and  severed  all  connection  with  the  company; 
that  a  transfer  upon  the  books  might  be  no  evidence  of  a 
change  of  ownership,  beoaase  it  might  be  collnsive;  and  that 
the  harden  of  showing  that  he  was  not  a  stuckholder  was 
upon  the  party  impeaching  the  transaction,  and  that  he 
ought  to  establish  the  change  of  ownership  by  clear  and  con- 
clnsive  testimony.' 

g  8042.  Alternative  Service.  —  Many  of  the  statutes  of  the 
States  provide  for  what  may  be  termed  alternative  service: 
First,  upon  the  president  or  other  head  o£Scer  of  the  corpo- 
ration,  if  euch  officer  can  be  found  within  the  jurisdiction; 
or  if  not,  then  upon  some  subordinate  officer,  or  agent,  or 
even  an  employ^;  and  in  some  cases,  if  no  agent  or  employ6 
can  be  foand,  provision  is  made  for  service  by  publication.* 
As  already  seen,*  where  this  mode  of  service  is  prescribed  by 
statute,  if  the  service  is  had  upon  any  other  officer  than  those 
first  named,  the  conditions  nominated  in  the  statute  upon 
which  service  may  be  made  upon  subordinate  officers,  agents, 
etc.,  must  be  disclosed  by  the  return,  or  there  will  he  no  juris- 
diction. There  are,  however,  cases  in  seeming  opposition  to 
this  sound  principle.  On  the  other  hand,  where  the  jurisdic- 
tion is  chidlenged  in  any  appropriate  proceeding*  on  the 
ground  of  service  not  being  had  upon  the  principal  officer,  the 
challenging  party  must  bring  liis  challenge  within  the  terms 
of  the  statute.    When,  therefore,  the  statute  recited,  —  "  when 

*  Colorado  Iron  Works  «.  Serra  *  Ante,  H  7603,  802L 

Qmtd«  Mia,  Co.,  16  Colo.  499,  611 ;  *  The  proceeding  in  the  case  aboat 

t.  e.  22  Am.  St.  Rep.  433;  25  Pac.  to'bvcited'WM  uiaffidamt  of  Ultgality 

Bep.  326;  9  Rail.  &  Corp.  L.  J.  113.  nnder  the  practice  of  Georgia,  which 

*  For  an  example  of  such  a  Btatate,  ia  undeTstood  to  be  a  mode  of  chal- 
Bea  Civ.  Code  Neb.,  i  912;  Chicago  longing  the  legality  of  a  proceeding 
iui.  B.  Co.  e.  Manning,  23  Neb.  552 ;  under  execntion  npon  a  Jndgment. 

».  0. 87  N.  W.  Rep.  «2. 

6413 


^yGoo'^lc 


6  Thomp.  Corp.  g  8043.]     FoasiiaN  oosporations. 

the  chief  officer  of  any  express  company  shall  reside  in  thia 
State,"  etc., —  providing  for  a  service  upon  another  officer  ia 
other  cases,  it  was  held  that  the  party  challenging  the  mode 
of  service  did  not  show  a  want  of  jurisdiction,  by  an  affidavit 
showing  that  the  president  of  the  company  had  h%$  principal 
office  within  the  State.' 

§  S043.  Service  npOD  Tlce-prestdent. — The  office  of  vice- 
president  of  a  corporation  is  one  which  has  received  judicial 
attention  in  a  limited  number  of  cases  only.*  This  officer,  as 
the  name  implies,  discharges  the  duties  of  president  in  his 
absence  or  disability;  and,  in  some  cases,  aa  ia  well  known, 
there  are  several  vice-presidents,  to  each  of  whom  special  de- 
partments of  the  executive  functions  are  aeeigned.  We  have 
noticed  the  principle  that  strict,  or  at  least  substantial,  com- 
pliance with  statutes  relating  to  the  service  of  process  on  cor- 
porations is  demanded,'  and  the  further  principle  that  where 
a  statute  requires  service  upon  a  particular  officer,  it  is  not 
complied  with  by  service  upon  an  acting  officer, — as,  for  in- 
stance,  an  acting  clerk  of  a  municipal  corporation.*  It  should 
seem,  then,  especially  in  view  of  the  principle  relating  to 
alternative  service,*  that  where  service  is  had  upon  the  vice- 
president,  the  return  ought  to  show  that  the  president  is  absent^ 
nnless  the  statute  especially  names  the  vice-president  as  one 
of  the  leading  officers  upon  whom  process  may  be  served. 
6nt,  under  a  statute  providing  that  service  upon  corporations 
"  shall  be  made  by  delivering  a  copy  of  the  summons  to  the 
president,  or  other  head  of  the  corporation,  or  to  the  secretary, 

'  Bontbern  Expreu  Co. «.  Skipper,  though  the  retam  of  eerrice  doM  not 

85  Oft.  665;  i.  e.  11  S.  E.  Rep.  871.  show  th^t  the  preeldent  or  other  bead 

Under  some  Btftttttea  in  Tenneasee  (3  of  the  cDrporation  wu  ftboent  from 

Thomp.  &  Steg.  Tenn.  Stat.    1871,  the  county.    The  presnmption  ia  Uut 

ii  2831-2834;    Uitl.  &  Vent.    Oode  the  aberift   hsa  terved  the  prooeoa 

Tenn.,  ^  3536-3639),  service  of  enm-  npon  the  proper  party.    Kansu  City 

mone  upon  the  aubordinftta  officer  of  &c  R.  Go.  v.  Danghtry,  138  XT.  8.  fS6, 
a  foreign  corporation,  deacribed  in  ■  Ante,  H  4687-46SB. 

the  return  aa  "the  hlgbeat  officer  to  ■  Ante,  H  7608,  8Q2L 

be  found  in  the  county,"  ia  aufficient  *  Antt,  ^  7509. 

aervice    npon    the   corporation,   al-  *  Ante,  i  7530. 
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caabier,  treasnrer,  or  general  agent  thereof,  bat  if  no  such 
officer  of  the  corporation  can  he  found  in  the  count;,  service 
may  be  bad  on  any  stockholder," — service  upon  the  vice-presi- 
dent is  sufficient,  although  the  return  does  not  show  that  the 
president  could  not  he  found  in  the  county;  because  the  vice- 
president  comes  within  the  description  "  or  other  head  of  the 
corporation";  and  it  would  seem  that  service  on  him  would 
be  good,  if  the  president  were  in  the  county,  he  being  one  of 
the  heads  of  the  corporation.  "  The  language  of  this  pro- 
vision," said  Richmond,  C,  "admits  the  service  upon  any 
of  the  officers  enumerated  therein,  president  or  other  head  of 
the  corporation,  the  secretary,  cashier,  treasurer,  or  general 
agent.  Certainly  the  vice-president  comes  within  the  pro- 
visions of  this  section."  * 

I  8044.  Service  upon  Mere  Clerk. — The  theory  of  the 
modern  law,  independently  of  statutes,  is  that  a  foreign  cor- 
poration is  suable  only  where  it  has  established  a  permanent 
agency,  or  business  within  the  domestic  State,  and  then  only 
by  service  upon  the  managing  agent,  or  head  officer  of  that 
agency.*  It  is  easy  to  conclude  in  favor  of  tbe  correctness  of 
an  interpretation  which  holds  that  a  statute  requiring  writs  to 
be  served  upon  the  clerk,  etc.,  of  a  corporation,  refers  only  to 
domeBtie  corporations*  unless  foreign  corporations  are  men- 
tioned therein. 

§  8015.  Service  upon  Becelvers.  —  Since  the  recent  act  of 
Congress  permitting  actions  in  tbe  State  courts  to  be  brought 
against  receivers  appointed  by  the  Federal  courts,  without 
permission  of  the  court  appointing  them,  it  seems  that  a 
receiver  in  charge  of  a  railroad  property  stands  in  the  place 
of  the  corporation,  in  such  a  sense  that  he  may  be  sued  by  a 
service  of  process  upon  any  agent  or  employ^  upon  whom 
process  might  be  served  under  the  State  statute,  if  the  action 

>  Comet  Consolidated  Ac  Co.  •.  ■  Hall  e.  Yermont  &&  B.  Co.,  SS 

Froet,  16  Colo.  910,  S15 ;  t.  s.  S5  F«o.  Vt  401 ;  oonitruinK  Oomp.  Stat.  Vt., 

B«p.  606.  p.  2M,  ( 10.    Oompara  anU,  k  762i. 

■  JnJe,  4  7SW,  rtwf. 
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were  brought  against  the  corporation  iteelf  io  case  it  vere  still 
in  charge  of  ite  property.' 

§  S046.  Where  ft  Ballroad  Company  Iiu  lieased  Ita  Road 
to  Anotiier  Company,  aiid,  in  the  operation  of  the  road  the 
leasee  company  baa  failed  to  diacbai^e  its  duties  as  a  common 
carrier,  the  party  damaged  thereby  has  a  remedy  by  action 
(gainst  the  lessee  company  for  the  breach  of  the  duty  which 
it  has  assumed,  and  it  is  not  necessary  for  him  to  make  the 
lessor  company  a  party  or  to  serve  it  with  process*  But  if 
We  Uaw  has  not  been  authorized,  then  the  lessor  company  seek- 
ing  to  cast  off  its  public  duties,  remains  liable  for  the  torts 
and  non-feaaance  of  the  lessee  company  in  the  discha^e  of  its 
public  duties;  and  hence  the  person  having  a  cause  of  action 
for  such  an  injury  may,  if  he  sees  fit,  bring  hia  action  against 
the  lessor  company;  and  it  seems  that  he  may  join  both  the 
lessor  and  the  lessee.*  If  the  lessee  is  a  foreign  corporation, 
then,  under  a  statute  providing  that  "  the  lessees  of  any  rail- 
road ....  shall  he  liable  to  suit  of  any  kind  in  the  same  court 
or  jurisdiction  as  the  lessors,  or  owners  of  the  railroad  were 
before  the  lease,"*  service  may  be  made  upon  it  by  leaving  a 
copy  at  the  office  of  the  superintendent,  if  that  is  the  principai 
office  of  the  lessee  as  it  had  previously  been  that  of  the  lessor, 
under  another  statute,'  which  would  have  made  that  mode  of 
service  sufficient  if  the  railroad  had  remained  in  the  hands  of 
the  lessor.* 

8  8017^  Serrloe  npon  the  Affent  TTho  Is  Himself  Plaintiff 
In  the  Action.  —  A  statute  providing  for  service  of  process 
upon  any  ^ent  of  a  foreign  corporation  need  not  specially 

■  Proctor  •.  Mlsronri  Ac.  B.  Co.,  *  Oentral  R.  dc.  Oo.  •.  Logan,  77 

42  Mo.  App.  124.    The  fact  thattbe  Ga.  804;  i.  e.  30  Am.  &  Eng.  R.  Oaa. 

BberiS  tmderetood  that  be  waa  mak-  63 ;  2  8.  E.  Hep.  465 ;  2BaU.&Corp. 

ing  aervlce  only  on  the  railroad  cor-  L.  J.  180;  ante,  S  5888. 
poration,  is  no  objection  to  the  jimfr-  *  AnU,  H  6684,  6SSG. 

diction,  if  in  fact  what  he  did  and  *  Ga.  Acts  18S4-188S,  p.  48. 

what  he  stated  In  bis  retam  exhib-  *  Ga.  Code,  i  8407. 

ited  a  service  ^ainat  the  receiver.  '  Hills  v.  Blcbmond  &c.  B.  Co.,  37 

Ibid.  Fed.  Bep.  660. 
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except  the  case  where  the  action  is  brought  against  the  cor- 
poration by  the  agent  himself,  because  such  an  exception  is 
engrafted  upon  the  statute  by  the  principles  of  the  common 
law,  and  service  upon  such  an  agent  in  his  own  action  is  void.* 

§  8048.  Srldenoe  of  Serrlce  of  Process. — The  return  of  a 
sherifFthat  he  had  served  a  writ  ou  a  foreign  insurance  com- 
pany doing  business  within  the  State,  by  serving  it  on  its 
"  Uewful  attorney,"  has  been  held  prima  facie  a  good  service  of 
the  writ,  such  as  gives  the  court  jurisdiction  to  render  a  per- 
sonal judgment  against  the  defendant.  The  court  reasoned 
that  the  words  "lawful  attorney  "  in  such  a  return  should  be 
tegarded  as  meaning,  prima  facie,  the  attorney  on  whom  the 
statute  anthorized  such  process  to  he  served.*  But,  notwith- 
standing this  holding,  the  tme  theory  of  a  sheriff's  or  mar- 
shal's return  is,  that  it  shonld  state  the  facta  relating  to  the 
service  of  the  writ,  and  should  avoid  statements  o^  eonclitsiona 
0/ law,  and  that  where  it  undertakes  to  state  conclusions  of 
law,  no  pretwnptiona  will  be  indulged  in  its  favor.*    In  the 

*  Behm  v.  German  Ins.  ft  Sav.  theBaidSonthemDiBtrictof  theState 

Inst.,  126  Ind.  135;  1.  e.  26  N.  E.  olOhio),  etc.,— It  was  lield  that  this 

Bep.    173;   ante,    4  7G2S.     Oompare  failed  to  show  affirmatively  a  state  o! 

ante,  i  5206,  et  »»g.  facta  oonBtitnting  a  valid  service  upon 

■  Webeter  Wagon  Co.*.  Home  Ins.  the  American  Bell  Telephone  Corn- 
Co,,  27  W.  Va.  314,821.  pany.either  under  the  Judiciary  Actfl, 

■  Thus,  vhere  a  marahal  of  the  the  roles  of  practice  governing  the 
United  States  served  a  anbpcena  in  Oircnit  Coorta  ol  the  United  States, 
equity  npon  a  foreign  corporation,  or  the  statute  of  Ohio  providing  for 
and  made  return  that  he  had  served  service  of  process  on  a  foreign  corpo- 
the  writ  on  the  defendant,  the  Amer-  ration  having  a  "  managing  agent " 
ican  BeU  Telephone  Company  (which  within  the  State.  The  return  waa 
was  a  corporation  doing  business  and  irregular,  in  that  the  marshal  did 
found  within  the  East  and  West  Divi-  not  confine  himself  to  a  statement 
siouB  of  the  Southern  District  ot  the  <»(  what  he  did  In  serving  the  pro- 
State  of  Ohio),  by  reading  the  eaoie  cess,  but  stated  coDclnsicns  of  law, 
to  A.  D.  Bullock,  president  ot  the  and  no  presumptions  could  therefore 
Oity  and  Suburban  Telegraph  Com-  be  indulged  in  favor  of  it,  so  as  to 
pany,  and  deliveiing  him  a  duly  at-  support  the  Jurisdiction  of  the  court 
tested  copy  thereof  (the  City  and  over  a  non-resident  corporation. 
Suburban  Telegraph  Company  being  United  States  tr.  American  Bell  Tel. 
an  agent  and  partner  of  the  Ameri-  Co.,  29  Fed.  Bep.  17. 

can  Bell  Telephone  Company  within 
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atieence  of  a  return,  wbere  there  is  a  decree  reciting  the  facta, 
if  the  decree  recites  that  process  was  "  daly  terved,"  this,  it  has 
heen  said,  will  he  taken  to  he  tme  on  appeal.* 

§  SOW.  Ooiutrnctlon  of  Particolar  Statutes  B«IattD|r  *» 
Service  of  ProcesB  on  Forelpa  Oorporationi. — Recollecting 
that  the  gorerning  statute  must  be  strictly,  or  at  least  substantially 
pursued,  we  are  prepared  for  such  holdings  as  that  the  advertimng 
agent  of  a  newtpaper  published  by  a  corporation  created  under  the 
laws  of  another  State,  who  merely  solicits  and  forwards  advertise- 
ments, and  collects  bills  for  the  same,  receiving  a  commission  there- 
for, is  not  an  "  agent,"  within  the  meaning  of  a  general  statute 
relating  to  the  service  of  process  on  foreign  corporations;'  that  a 
so-called  railway  pattenger  agent,  whose  duty  it  is  to  solicit  travel 
for  his  road,  is  not  an  "agent,"  within  the  meaning  of  a  statute 
relating  to  service  of  process  on  foreign  corporations,  although  he 
may  have  been  employed  to  effect  a  compromise  of  the  plaintifTs 
claim;*  and  that  a  statute*  demanding  service  upon  the  president, 
secretary,  treasurer,  or  local  agent,  is  not  EatieSed  with  a  service 
upon  the  manager  of  a  domestic  corporation.* 

§  8000.  Notice  by  Publication  In  Lien  of  Personal  Ser- 
vice.—  Froceeding  upon  the  premise  of  the  theory  of  the  old 
law,  that  a  foreign  corporation  was  not  suable  at  common  law, 
and  hence  could  only  be  served  with  process  in  the  manner 
authorized  by  some  statute,  we  find  that  it  has  been  held  that 

I  Bhafer  v.  O'Brien,  31  W.  Va.  601,  action  arises  therdn,  it  can  only  be 

606.  served  by  delivering,  within  the  Btate, 

*  Mnlheam  v.  Presa  Pab.  Co.,  63  a  copy  ol  the  aummona  to  the  preti- 
If.J.L.150;  I.  e.  SO  Atl.  S«p.  760.  dent,  or  sn;  retidtnt  agent  thereof. 

*  Uftzwell  V.  AtchiBOn  Sec  £.  Oo.,  HeaMr  v.  Ruin  Fertiliser  Co.,  33 
S4  Fed.  Bep.  286.  S.  C-  609,  mem.;  ».  e.  33  Am.  &  EnR. 

*  Tex.  Civ.  Stat.,  art.  1223.  Corp.  Cas.  44 ;  12    B.  E.    Rep.  663 ; 

*  Under  a  sUtnte  of  South  Oaro-  construing  19  South  Car.  8Ut.  836, 
lina,  service  of  proceBB  upon  a  cause  amending  i  156  of  the  Bouth  Car. 
of  action  arising  therein  may  be  Code.  Construction  of  Tenn.  Btat. 
made  by  delivering  a  copy  of  the  sum-  (UitL  ft  V.  Code  Tenn.,  H  3636 — 
mons  to  the  prertdent  or  other  head  3539} ;  Cumberland  Teleph.  ftc  Oo. 
ofiicer  of  the  corpomtJon,  (»■  any  v.  Turner,  88  Tenn.  266;  «.  e.  12  S. 
agent  thereof  anywhere;  but  unless  W.  Rep.  644;  Chicago  Ac  R.  Co.  v. 
the  foreign  corporation  haa  property  Walker,  9  Lea  (Tenn.),  476;  Peters 
within  the   State,  or   the   cause  of  e.  Heely,  16  Lea  <Tenn.),  276. 
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it  may  be  served  by  puhUeation,^  and  in  no  other  mode,'  until 
the  enactment  of  a  stattUe  providing  for  service  of  summons.* 
This  mode  of  service  is  generally  authorized  where  the  pro- 
ceeding is  »n  rem,  and  where  there  is  propeTty  within  the 
jurisdiction  to  be  affected  by  the  judgment,  or  decree.  The 
eighth  section  of  the  Federal  Judiciary  Act  of  1875  provides 
for  this  mode  of  service  upon  non-resident  defendants,  when 
suit  is  commenced  "  to  enforce  any  legal  or  equitable  lien 
upon,  or  claim  to,  or  to  remove  any  incumbrance  or  lien  or 
cloud  upon  the  title  to  real  or  personal  property  within  the 
district."  It  has  been  held  that  this  statute  will  not  support 
jurisdiction  by  publication  of  a  suit  in  equity  against  a  for* 
eign  corporation  to  remove  a  chud  upon  the  title  to  letters 
patent  for  an  invention,  granted  by  the  United  States.  The 
reasoning  is  that  the  statute  refers  only  to  proceedings  against 
tangible  property,  and  not  to  proceedings  against  property 
which  is  ideal  and  not  actual,  and  which  cannot  bo  seized  and 
sold  under  execution.*  As  to  the  effect  of  jurisdiction  ac- 
quired in  this  mode,  it  is  not  necessary  to  extend  observations 
upon  the  principle  that  the  courts  of  one  State  cannot  extend 
their  jurisdiction  into  another  State,  so  as  to  reach  either 
persons  or  corporations  domiciled  there.  Upon  this  princi- 
ple it  has  been  held  that  courts  of  one  State  cannot  render  a 
valid  judgment  in  personam  against  a  foreign  corporation  in 
a  case  where  it  received  no  other  notice  than  that  made  by 
publication,  and  where  it  does  not  appear  to  the  action,  but 
that  such  a  judgment  is  a  nullity.' 

*  Broome   ••  Galena  Ac   Oo.,  ft     foreign  corporation  msj  be  proceeded 
Hinn.  239.  against  in  equity,  by  advertlBing  un- 

■  Sullivan  V.  La  Crooae  Sk.  Co..  10     der  a  etatute,  ae  in  the  case  of  any 
Minn.  S86,  other  absent  defend  ant :  Gutmiugham 

*  As  wne  done  the  year  following     v.  Pell,  5  Paige  (N.  Y.],  607. 

these  decisions :  Guernsey  v.  Ameri-  '  Dearing  v.  Bank  of  Chnrlcaton,  5 

can  Ins.  Co.,  13  Minn.  278.  Ga.  497;  (.  e.  48  Am.  Bee.  300;  rec- 

*  Non-magnetic  Watch  Co.  r.  As-  oguized  in  City  Fire  Ins.  Co.  v.  Car- 
■ociation,  44  Fad.  Rep.  6.     Tltat  ■  rugi,  41  Qa.  660,  070. 

6419 


^yGoo'^lc 


6  Thomp.  Corp.  §  8060.]    fosbigh  coRPORATiona. 


CHAPTER  CXCIX. 


SaonoK  SscnoH 

0059.  Proceeding!  in  rcM  «g«bi>t  foi-  SOBS.  Effect  of  a  diMolntion  of  onpc^ 

eign  corpontiou.  ntion  upon  tlie  atUohment. 

SOeO.  Foreign  corpontioDB  whan  not  S063.  Deposit  of   foreign   Inronnce 

deemed  Dan-reBidenta  wittiin  companj  not  attachable  b; 

tbe  meaning  of  attachment  foreign  creditor. 

!,,„_  80H.  AttachtnenU  in  oourta  of  the 

ton.  atatntea   giring   inch    attach-  ^^        ^°?^  ^*^^- 

mentamayberetroactiTe.  806B.  Attach  menta   by    oon-reaident 
creditors. 

§  8059.  Proceedings  In  Rem  against  Foreign  CorporatioDS. 

It  may  be  coofidautly  stated  that  where  the  foreign  corpo- 
ration has  pro^r^  situated  within  the  domestic  jariadiction, 
the  road  is  open  to  proceedings  in  rem  in  the  domestic  tribu- 
nals against  such  property,  on  the  part  of  creditors  and  others 
having  claims  against  it,  whether  such  persona  be  residents 
or  non-residents.  Where  the  creditors  or  claimants  sgainst 
the  property  are  domestic  citizens  or  resident*,  the  jurisdiction 
ia  undoubted;'  and  where  they  are  tum-retidenta,  the  grounds 
of  the  jwriadietion  seem  to  be  equally  clear,  though  there  is 
a  difference  of  opinion  aa  to  the  propriety  of  ezercisiug  it/ 

g  8060.  Poreigti  Corporations  when  not  Deemed  Non-resi- 
dents within  the  UeaQliig  of  Attachment  Iaws.  — We  have 
already  had  occasion  to  note  the  principle  that  foreign  corpo- 
rations may  become  domesticated  so  aa  to  be,  for  all  purposes 

'  Wilson  •.  Martin-WOflon  Auto-  ■  Central    R.  Ac  Co.  •.  Georgia 

matte  Kre  Alarm  Co.,  149  Kaas.  24.  Conatniction  Ac  Co.,  32  8.  C.  319; 

That  foreign  corporations  are  "jxr-  ante,    {{  8003,  SOM;    pott,  $4  S06&, 

(otm"  within  the  oRaehtiwnt  Iawi|—  8073. 
BM  onto,  f  7790. 
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of  jnrisdietioD  and  procedure,  domcBtio  corporationB  within 
the  State  in  which  thej  acquire  a  qualified  eettlement  and 
residence  for  the  purposes  of  their  buainess.*  We  hare  also 
bad  occasion  to  consider  a  class  of  statutes  under  which  for- 
eign corporations,  doing  buainess  within  the  domestic  State, 
hecome  liable  to  actiont  in  personam,  in  which  case  the  jadg< 
luenta  rendered  against  them  have  the  same  force  and  effect, 
in  that  and  any  other  jurisdiction,  as  other  judgments  in  per- 
sonam rendered  upon  due  notice.*  It  would  logically  seem 
that  when  a  foreign  corporation  becomes  so  domiciled  in  the 
domestic  State,  it  cannot  be  treated  as  a  non-resident  within 
the  meaning  of  the  attachment  laws  of  that  State.' 

§  8061.  Statnt«a  Glvlnr  Such  Attacbments  may  be  Betro- 
actlve.  —  It  is  competent  for  the  legislature  of  a  Stat©  to  pass 
a  statute  retroactive  in  its  terms,  creating  or  enlarging  the  rem- 
edy against  foreign  corporations  by  the  writ  of  attachment, 
making  it  operate  generally  on  existing  as  well  as  on  8uhse> 
quent  causes  of  action;  and  this  is  do  impairment  of  the  obli- 
gation of  contracts,  or  of  vested  rights,  but  falls  within  the 

■  AtiU,  f  TS90,  et  uq. 

*  AttU,  f  7994,  tt  ug.  a   loraign    ccrpormtlon   wu    elnrlj 

'  So  bold  In  Fanuwortb  «.  Terra  "rect^niied"  when,  by  an  enftbling 

Haute  &C.  K.  Co.,  29  Mo.  76.    Wbera  act,  it  was  permitted  to  Hold  iandt 

tfacL^Blsttmof  Kentucky  conferred  within  the  8t«t«,  for  the  pnTpoea  (d 

npon  a  lonlgn  corporation  *il  ths  tranaactinc  Iti    buainna.     PhUliiM- 

pririlegM  and  immnoitiet  fpunt»d  to  burgb  Bank  «.  Lackawanna  B.  Co., 

it  by  the  StaU  craating  it,  It  was  held  27  N.  J.  L.  206.    On  the  other  hand, 

that,  nnleaa  the  eCecta  of  the  corpo-  the  fact  that  m  railroad  company  had 

ration  ooold  bs  attached  in  the  SttOe  been  allowed,  by  a  ipecial  act  of  the 

ertating  it,  for  the  mere  failure  to  pay  Legielatan  of  Qeorgia,  to  enter  into  a 

ita  liabilitiee,  they  conld  not  ba  eo  contract  with  a  mnnicipal  corporation 

attached  in  Kentncky,  notwitbatand-  of  that  Btste,  altoated  on  its  boundary 

ing  a  general  proriaion  of  the  Coda  line,  and  to  extend  its  railroad  into 

of  Kentucky  which  otherwise  would  the  limita  <A  that  corporation,  and 

have  BDMained  luoh  an  attachment,  waa  by  the  same  act  made  liable  to 

Hartiii  ••  Uobile  Ac  B.  Co.,  7  Bosh  suits  in  the  ooorta  of  Oeorgia,— waa 

<Ky.},  lis.    Under  a  atatnte  of  New  held  not  to  change  Ita  character  aa  a 

Jeraay,  exempting  foreign  oorpora-  foreign  corporation  Boaa  to  prerent 

tiona  "reeofniied  by  the  laws  of  this  it  from  being  subject  to  foreign  a^ 

State"  from  attachment,  it  was  held  tachmeot.    Bouth  Oarolina  B,  Co.  •. 

that,  within  the  meaning  of  the  law,  People's  Sav.  Inat.,  64  Oa.  18. 
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familiar  rule  of  constitntional  law  that  the  legislature  has  the 
power,  at  its  pleasure,  to  change  the  laws  relating  to  remediet.^ 

§  8062.  'Ettect  of  a  Dlsaolatioii  of  Corporation  npon  the 
Attacbment. — There  is  a  holding  to  the  eSect  that  whenever 
a  foreigu  attachment  will  lie  against  a  corporation  aa  defend- 
ant, the  civil  death  of  the  corporation  before  the  rendition  of 
judgment  against  it,  produced  by  a  decree  of  forfeiture  of  its 
charter  by  a  judicial  tribunal  of  the  State  or  country  of  ita 
residence,  dissolvea  the  attachment.  This  decision  proceeds 
upon  the  theory  that  the  primary  object  of  a  foreign  attach- 
ment is  to  coerce  the  appearance  of  the  defendant,  and  that 
the  attachment  ia  therefore  necessarily  dissolved  as  soon  as 
the  defendant  has  lost  it»  capacity  to  appear*  But  it  is  doubt- 
ful whether  this  expresses  the  souncF  view.  To  coerce  the 
appearance  of  the  defendant  is  only  one  of  the  objects  of  a 
foreign  attachment.  The  primary  object  is  to  enable  the 
plaintiff  to  secure  the  satisfaction  of  hia  demand.  Hence,  if 
the  corporation  had  capacity  to  appear  at  the  time  when  the 
attachment  was  levied  and  the  publication  made,  the  jurisdic- 
tion of  the  court  over  the  res  attached,  and  it  had  power  to 
proceed  with  the  condemnation.  Another  court  has  held  that> 
notwithstanding  the  foreign  corporation  haa  forfeited  its  fran- 
chises, has  been  declared  insolvent,  and  its  property  placed  in 
the  hands  of  a  receiver  by  an  order  of  court  obtained  in  the 
State  where  the  corporation  is  domiciled,  —  there  is  nothing 
in  the  comity  which  exists  among  the  States  making  it  im- 
proper for  the  courts  of  another  State  to  support  an  attachment 


I  CooBa  River  Steamboat  Co.  «.  been  sold  on  ezecation  prior  to  the 
Barclay,  30  Ala.  120.  Ia  this  case  it  statute  of  1840;  but  that  eucb  prop- 
was  held  that  aa  attachment  lay  ertj,  attached  prior  to  the  enactment 
against  a  foreign  corporation  under  of  the  statute,  might,  under  ita  oper- 
the  AUbHma  Act  of  1854onBcanseof  ation,  be  sold  on  execution  aubie- 
action  which  arose  prior  to  the  pea-  quently  issued.  Crosby  v.  Lumber- 
■age  of  the  statute.  So,  it  was  held  men's  Bank,  1  Clark  CS.  Y.),  234. 
in  New  York  that  chosea  in  action,  *  Farmers'  &c.  Bank  v.  Little,  8 
attached  in  a  suit  at  law  i^ainat  a  Watts  ft  8.  (Pa.)  207;  a.  c.  42  Am. 
foreign  corporation,  oonld  not  have  Dec.  293. 
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pToceediDg,  brought  by  a  creditor  against  the  property  of  the 
defunct  corporation,  located  in  the  State  of  the  forum.* 

S  8063.  Deposit  of  Foreign  Insorance  Compsny  not  At- 
tacbable  br  Foreign  Creditor.  —  The  aaaets  of  a  foreign  in< 
surance  company  deposited  with  the  Treasurer  of  a  State  in 
which  it  elects  to  do  business,  under  the  laws  of  such  State, 
which  lawB  provide  that  they  shall  be  returned  when  the 
company  shall  cease  to  do  business  in  the  State  and  shall  have 
satisfied  its  liabilities  there,  —  are  not  subject  to  attachment 
at  the  suit  ol  a  foreign  creditor,  after  the  company  has  with- 
drawn its  business  from  the  State  and  settled  its  liabilities 
there.  On  the  contrary,  the  company  is  entitled  to  receive 
back  ita  securities,  in  compliance  with  the  law  of  the  State 
and  ita  contract  entered  into  with  the  State  in  pursuance  of 
that  law;  though  it  is  suggested  that,  in  case  the  company 
should  allow  its  deposit  to  remain  there  for  the  purpose  of 
placing  it  beyond  the  reach  of  ita  creditors,  the  courts  would 
afford  a  remedy  to  prevent  and  suppress  such  a  fraud.* 

g  8004.  AttaebmeDta  In  Coorto  of  tiie  tTnited  State*. — 

The  remedy  by  foreign  attachment  was  unknown  to  the  com< 
mon  law,  except  so  far  as  it  was  recognized  as  subsisting  by 
euatom  in  certain  localities,  London  and  York  in  particular.* 
But  the  utility  of  this  remedy  is  such  that  it  has  generally 
found  a  place  in  the  American  statutory  remedial  systems. 
A  conspicuous  exception  to  this  statement  lay  in  the  fact  that, 
until  the  year  1872,  Oongress  had  failed  to  enact  any  law  giv- 
ing this  remedy  in  the  courts  of  the  United  States  as  a  means 
of  compelling  the  defendant  to  answer  or  otherwise;*  so  that 

'  (Sty Ina.  Co.*. Commercial  Bank,  Co.,  8  Fed.  Sep.  217;    Anderson  v. 

68111.  S48.  Shaffer,  10  Fed.  Bep.  S66;  Ohitteti- 

■  RoUo  V.  Andes  Ins.  Co.,  23  Oratt.  den  &  Co.  v.  Darden,  2  Woods  (U.  S.), 
(yk.)!>09;  t.  c.  14  Am.  Rep.  147.  4S7;    gaddler    v.    Hudson,    2   Curt. 

■  BniDdononForeiKaAtUchment,  (U.  S.)  8;  Nazro  v.  Crsgin,  3  Sill. 
p.1;  Bond  «.  Ward,  7 Mass.  123;  I.  «.  <U.  8.)  474;  Levy  e.  PiUpatrick,  IB 
B  Am.  Dec.  28.  Pet.  (U.  80  167, 171;  Ex  parte  Rail- 

*Tolandt..8pMgue,12  Pet.  (U.S.)  way  Co.,  103  U.  8.  7M.  Compare 
800;  Irvine  tp.  Lowry,  14  Pet.  (U.  S.)  North  v.  McDonald,  1  Bias.  (O.  8.) 
293;  Dormitser  «.  Illinois  Ac.  Bridge     67, 
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an  attachment  could  only  issue  in  those  courts  where  thej  bad 
jurisdiction  of  an  action  against  the  defendant  in  personam, 
and  then  the  attachment  was  only  an  auxiliary  writ.  If,  bow- 
ever,  a  foreign  attachment  was  issued  without  right,  by  a  Cir- 
cuit Court  of  the  United  States,  while  it  was  the  privilege  of 
the  defendant  to  refuse  to  appear,  yet  it  teas  competent  for  him 
to  waive  the  privUtge,  and  he  did  so  by  appearing  and  plead- 
ing to  the  merits.'  It  is  now  provided  by  act  of  Congress 
that  in  common-law  causes  in  the  Circuit  and  District  Coorta 
of  tbe  United  States,  the  plaintiff  shall  be  entitled  to  similar 
remedies,  by  attachment  or  other  process,  against  the  property 
of  the  defendant,  which  are  now  provided  by  the  laws  of  the 
State  in  which  such  court  is  held  for  tbe  courts  thereof;  and 
that  such  Circuit  and  District  Courts  may,  from  time  to  time^ 
by  general  rules,  adopt  such  State  laws  as  may  be  in  force  ia 
tbe  States  where  they  are  held,  in  relation  to  attachidents  and 
other  process;  provided  that  similar  preliminary  affidavits  or 
proofs,  and  similar  security,  as  required  by  such  State  laws, 
shall  be  first  furnished  by  the  party  seeking  such  attachment 
or  other  remedy.*  Under  this  act  of  Cougresa  the  Federal 
courts  apply  the  State  statutes  relating  to  attachment  against 
ntm-TCBident  corporationt  doing  business  within  the  State  within 
which  the  Federal  court  is  held;  bo  that  such  a  corporation, 
having  a  managing  agent  there,  may  be  liable  in  process  of 
gamiahment  equally  with  a  domestic  corporation.* 

S  8005.  AttaohmetttsbrNon-Teflldent  Creditors.  —  Whether 
a  non-reeident  creditor,  individual  or  incorporate,  will  be  per- 
mitted to  proceed  by  attachment  against  the  property  of  a 
foreign  corporation  situated  within  the  domestic  jurisdiction, 
depends  upon  the  policy  of  that  State  with  regard  to  affording 
remedies  to  foreign  creditors  in  its  courts, — in  respect  of  which 
question  we  have  discovered  a  marked  difference  of  opinion 
among  the  courts.*    If  the  proceeding  by  attachment  is  re- 

■  Cues  dted  tupm.    See  also  Pol-  •  1  Rev.  SUt.  IT.  S.,  f  BiS;    Act 

lud  •.  Dwi^bt,  4  Cnnch  (U.  BO.  *Zl  i     Cong.  1S72, 17  V.  S.  SUt.  J97. 
mtU,  i  7652,  «  t$q.  '  lUiner  *.  Uau,  fil  Fed.  Bep.  68a 

*  AnU,  »}  8003,  8001. 
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garded  as  merely  (tnciUary  to  the  principal  suit,  and  if  the 
titua  of  the  contract  which  ie  the  aabject-matter  of  the  princi- 
pal suit  is  not  in  the  domestic  State,  then  the  courts  of  that 
State  will  not  feel  bound  to  open  their  doors  to  the  litigatiou; 
because,  in  general,  the  courts  of  a  State  do  not  sit  to  deter, 
mine  controversies  between  foreigners  in  regard  to  contracts 
which  they  have  made  abroad.  If,  therefore,  the  principal 
action  fails  for  want  of  jurisdiction  over  the  subject-matter, 
the  ancillary  attachment  will  fail  with  it.*  But  where  the 
proceeding  is  by  what  is  called  an  original  attachment,  and 
the  object  is  to  roach  and  subject  assets  of  the  foreign  corpo- 
ration found  within  the  domestic  State,  then  the  domestic 
tribunals  have,  on  general  principles  of  law,  jurisdictiou  to 
proceed;  since  the  subject-matter  of  the  action,  namely,  the 
assets  to  subject  which  the  proceeding  is  brought,  are  situated 
within  the  territorial  limits  of  their  jurisdiction;'  and  if  in 
such  a  case  jurisdiction  is  repelled,  foreign  corporations  may 
remove  their  property  beyond  the  reach  of  their  creditors, 
merely  by  depositing  it  within  the  limits  of  such  a  State.  A 
State  pursuing  such  a  judicial  policy  might  become  the  White- 
friars  of  bankrupt  and  dishonest  corporations. 

*  Oei)tralB.Ac.Go.v.OeorgiftOon-  State,  only  in  oassB  where  the  cauM 

Otrnction  Ac.  Co.,  83  S.  0.  319;  i.  «,  of  action  uisee  or  the  flubject  (rf  the 

lis.  E.  B«p.  192;  7  Boil.  *  Oorp.  L.  action  is  eitnst«d  in  thftt  State,  and 

J.  422.    lUs  case  holds  that,  under  that  he  cannot,  nnder  any  other  oir- 

■ectian  42t  of  the  Oode  of  Procednra  onnutanoei,  obtain  an  attachment, 
<rf  Sooth  Oaioliaa,  a  non-raddent  «aa  ■  An4t,  f  8066. 

ana  a  coipontion  la  a  ooort  of  that 
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§  8069.  Gamfghment  of  FandA  Held  by  Foreign  Corpo- 
rations for  Others.  ~^  A  proceeding  by  garnialiment  is  dual  ia 
its  nature.  Iq  so  far  as  it  is  a  proceeding  against  the  princi- 
pal debtor,  it  is  a  proceeding  in  rem;  because  it  results  in 
attaching  money  or  property  belonging  to  him  which  is  held 
by  another  for  him.  But  in  so  far  aa  it  is  a  proceeding  against 
the  cuatodian  of  bis  money  or  property,  that  is  to  say,  against 
the  garnishee,  it  is  a  proceeding  in  personam;  because,  like  an 
ordinary  action  commenced  by  aummona,  it  proceeds  upon 
notice,  upon  an  answer  and  a  hearing,  and  results,  if  success- 
ful, in  a  personal  judgment  against  the  garnishee.'    When  the 


'  That  this  is  the  proper  conception 
of  the  nature  ot  the  proceeding.  Bee 
Tnnstal]    c.    Worttiington,  Hempgt. 
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nature  of  the  proceeding  ia  tliiis  understood,  it  would  seem  to 
follow,  on  principle,  and  as  a  general  rule,  that  where  a  foreign 
corporaHon  is  tttahUahed  in  the  domeaiic  State  in  Buch  a  manner 
that  it  is  liable  to  be  there  sued  in  an  ordinary  action  in  per- 
sonam, it  is  there  liable  to  garnishment,  provided  it  have 
in  its  custody  money  or  property  belonging  to  another,  ap- 
propriate to  be  reached  by  that  proceeding,  under  principles 
hereafter  stated.'  The  general  rule,  subject  to  exceptions,  is 
believed  to  be  that  a  foreign  corporation  may  be  summoned 
and  charged  as  gamiihee  (or,  in  Massachusetts  and  Maine,  as 
a  trustee)  in  respect  of  any  debt  owing  to  the  principal  debtor 
in  the  attachment  suit,  or  to  the  judgment  debtor  where  the 
plainti^s  demand  has  ripened  into  a  judgment,  where  three 
circumstances  concur:  1,  Where  the  attachment  or  judgment 
debtor  could  maintain  an  action  at  law  against  the  corporation 
to  recover  the  debt  which  is  attached  in  its  hands,  2.  Where 
the  situs  of  the  debt  is  in  the  domestic  State,  so  that  the  debt 
is  subject  to  condemnation  there,  under  its  laws  relating  to 
attachments  and  executions.  3.  Where  the  corporation  has 
such  a  residence  or  agency  within  the  domestic  State  as  renders 
it  amienable  to  ihe  judicial  process  of  such  State.*    The  fact  that 

*  In  conformity  with  thU  principle,  brought.    8elm&  &c  B.  Co,  v,  Tyson, 

it  hu  been  held  that  a  foreign  rail-  48  Qa.  3S1 ;  B«nk  of  nnited  Btatei  r. 

w«7  corporation  which  has  accepted,  Uerchanta'  Bank,  1  Rob.  <Va.)  673 

In  Fenneylvania,  the  privilege  of  ex-  (proceeding  in  eqattj  in  the  nature  of 

tending  Its  road  tbrongh  that  State  gamiehment) ;  Hannibal  dc,  B,  Oo. 

npoD  the  condition  of  keeping  at  least  *.  Orane,  102  HI.  249;  i.  e.  40  Am, 

on«    manager    or    officer     resident  Rep.  681;  BsiDej  v.  Uasa,  61  Fed. 

therein,  on  whom  process  in  actions  Rep.  680;  Biauser  v.  New  England 

may  be  served,  maj  be  made  gar-  Fire  Ins,  Co.,  21  Wis.  606;  Knox  v. 

niahee  in  an"  attachment  execntion"  Protection  Ins.  Co.,  9  Conn.  4S0;  «,  c, 

in  respect  of  a  debt  owing  by  it  to  a  26  Am.  Dec  33 ;  Libbey  v.  Hodgdon, 

non-resident,    Mthian  «.  Hew  York  0  N.  E.  894,    It  has  been  held  in  New 

Ac  R.  Co.,  31  Pa.  St.  114,  Hampshire  that  foreign  corporations 

■  It  will  appear,  from  esaminatloii  doing  boeiness  within  the  domestic 

of  the  decifiione,  that  in  many  States  State,  nnder  the  operation  of  statnt«a 

a  foreign  corporation  transacting  bns-  which  make  them  amenable  to  the 

inees  in  the  domestic  State  may  be  JariBdictionofitscoarta,maybeBerved 

summoned  as  garnishee  for  a  debt  with  process  of  garnishment  and  made 

it  may  owe  anywhere  in  the  State  liable  as  garnishee!  in  respect  of  fonds 

where  suit  for  such  debt  could  be  or  property  in  their  custody  belong- 
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a  foreigD  corporation  ia  exempt  from  process  of  garnishment 
under  the  laws  of  its  home  State  will  not  exempt  it  from  such 
process  when  doing  business  within  another  State,  where  the 
laws  of  the  latter  Stale  provide  for  snch  process;  since  when 
it  enters  the  other  State  to  do  business,  it  does  it  upon  the 
condition  of  compliance  with  its  laws.* 

g  8070.  Olrcnmstancefl  nader  VThlch  Foreign  Corporatloiis 
not  Saldect  to  Oamlshnae&t. — This  question  is  very  much 
the  same  as  the  question  under  wh&t  circumstances  a  foreign 
corporation  is  liable  to  an  ordinary  action  in  personam  in  the 
domestic  State.  In  so  far  as  the  proceeding  by  garuishment 
is  a  proceeding  for  the  attachment  of  a  debt,  considered  as 
property,  due  by  the  garnishee  to  the  principal  debtor,  it  is  a 
proceeding  tn  r«m;  and  unless  the  levying  officer  recites  in  his 
return  that  he  has  attached  the  goods  and  chattels,  rights  and 
credits  of  the  debtor  in  the  hands  of  the  garnishee,  the  court 


iDg  to  third  peraone.  Libbey  •.  Ho^ 
doD,  0  N.  H.  394:  McAlliater  •• 
Pennejrlnafa  Ina.  Co.,  28  Mo.  2Ii. 

>  Fiiflt  Not  Bulk  «.  Barcb,  80 
Mich.  »2;  t.  0.  U  N.  W.  Bep.  98. 
This  case  holds  tbnt  under  Fab.  Acts 
Hich.  1889,  No.  266,  providing  thftt 
uif  corporaitioii,  foreini  or  domeatlc, 
other  tbaa  monicipBl,  miif  be  gxr- 
nished,  a  foreign  mutnml  benefit  cor- 
poration,owing  mone  jE  on  t  certiflcKte 
of  memberahip  issued  to  a  resident  of 
Mii-higftn  for  the  benefit  of  perecmi 
d^kendent  mn  bim  for  support,  maj 
be  garnished  in  that  State  by  a  cred- 
itor of  tiie  holder  of  euch  certificate, 
tiioogh,  by  tiie  law  of  the  State  in 
which  the  oorporalion  ia  organised, 
such  moneTB  are  exempt.  lUd.  That 
foreign  ccoporations  were  not  subject 
to  trustee  process  (garnishment)  in 
Haasachosetta  and  Maine  until  recant 
Btatntea, — see  Dsnforth  «.  Pennr,  S 
Hflt.  (Haas.)  BM;  Gold  *.  Honsa- 
tonie  B.  Co.,  1  Qny  (Mass.),  424; 
LarUii«.Wila(»i,  100  Mass,  120;  Ting- 
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ley  «.  Bateman,  10  UasB.  343 ;  Bay  *. 
Underwood,  3  Pick.  (Mass.)  302;  Hart 
«.  Anthony,  16  Pick.  (Mass.)  446;  Nye 
*.  LiBCombe,  21  Fit^.  (Haas.)  2B3; 
Love  joy  *.  Albee,  S3  Me.  414;  «.  e.  64 
Am.  Dec  630;  Columbus  Insarance 
Co.  «.  Eaton,  S6  Me.  391;  Smith  «. 
Eaton,  8S  He.  2^;  i.  e.  68  Am.  Dea. 
746.  This  mle  was  changed  in  Miiim 
chusetts,  by  Mass.  Laws  1870,  ch.  194, 
and  in  Maine  by  Pub.  Laws  Me.  1877, 
cb.  153  (Bev.  StaL  Ha.  1S83,  ch.  86, 
4  8).  Under  this  last  statute  it  has 
been  held  that  in  cases  where  Uia 
agent  ol  the  foreign  corpontion  doing 
buBinees  within  the  State  has  prtqt- 
•rty  within  his  hands  belon^ng  to  a 
non-remdentdafendant,sach  proper^ 
may  be  attached,  and  the  foreign  oat- 
poration  held  as  trustee,  though  the 
prindpel  defendant  has  not  been  pre- 
Tiously  served  with  noUoe.  Cousens 
tr.  Lovejoy,  81  Ma.  467;  ■■  «.  17  AU. 
Bep.  496.  Bee  also  Gould  v,  Bangor 
Ac.  B.  Go.,  82  Me.  122;  I.  e.  19  Ati. 
Bep.  84. 
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tcqnirea  no  jarisdiction  to  proceed  to  the  eondemnstion  of 
snch  goods  and  chattels,  rights  and  credits.'  But  in  so  far  as 
the  proceeding  inTolvea  a  avmmona  to  the  garnishee,  reqairing 
him  to  appear  and  answer,  and  provides  for  further  pro- 
ceedings against  him  npon  his  answer,  or  in  default  of  his 
answer,  which  may  result  in  a  yud^mentajroinft  Aim,  it  is  a  pro- 
ceeding in  p«r$onam.  Now,  in  so  far  as  it  is  a  proceeding  in 
pavonam  against  the  foreign  corporation,  no  jurisdiction  can 
be  acquired  nnless  the  aitnation  of  the  foreign  corporation 
within  the  domestic  State  is  such  that  an  ordinary  action  in 
penonam  eoold  be  prosecuted  against  it  in  the  domestic  tri< 
banal.  It  follows  from  these  considerations  that  a  foreign 
corporation  which  is  entirely  non-reaidait,  is  not  subject  to 
garnishment,  and  cannot  be  made  so,  for  the  States  have  no 
power  to  extend  their  judicial  process  into  other  States;  but  if 
it  is  resident  in  the  domestic  State  in  such  a  sense  as  makes  it 
amenable  to  the  ordinary  judicial  process  of  such  State,  then 
it  is  amenable  to  process  of  garnishment,  unless  the  statute 
governing  the  question  is  so  framed  as  to  exclude  such  a  con- 
clusion.* There  is  certainly  no  principle  of  public  policy  or 
justice  npon  which  an  intention  can  be  imputed  to  the  legis- 
lature to  distinguish  between  actions  brought  directly  against 
foreign  corporations  for  the  recovery  of  a  debt,  and  those  in 
which  they  are  indirectly  brought  before  the  conrt  for  the 
purpose  of  satisfying  the  demand  of  some  third  person.  In 
both  cases,  it  has  been  said,  the  inconvenience  is  the  very 
same,  and  it  is  no  more  in  the  case  of  a  foreign  than  of  a 
domestic  corporation.  The  conclusion  is  that,  unless  the  plain 
langu^e  of  the  statute  otherwise  imports,  foreign  corporations 
are  subject  to  the  process  of  garnishment  on  the  same  condi- 

*  Keuie  •.  BaTthoIoir,  4  Uo.  App,  plea,  31  Ohio  St.  537,  ftod  Biunej'  *. 

G07;    EpBtefn   «.    Baloi^e,    «    Ho.  Hau,  SI  Fed.  Bep.  680,— where  thesa 

i.pp.  352,  354 ;  Brecht  «.  Oorbf ,  7  Mo.  ideu  «re  bronght  oat  with  sufficient 

App.    300;    Norvell    «,     Porter,    62  cleamea.    And    compare  Squair  v. 

Uo.  SIO;    Connor   t.  Pope,  18  Uo.  Bhea,  28  Ohio  BL  645,  where  the  same 

App.  86;  Swallow  «.  BancaHi  IS  Uo.  principle  was  applied  in  the  case  of 

App.  622.  the  gamiBhment  ol  a  non-resident 


*  See  PeiWBvlTania  B.  Oo.  *.  Pe»-     ventm, 
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tioQS  as  domestic  corporations,  or  natural  personi,  in  all  cases 
vhere  direct  actions  ma;  be  prosecutecl  against  them  to  re- 
cover the  debt  on  account  of  which  they  are  garnished.* 

§  8071.  Oamlsfament  of  the  Fands  of  Foreign  Corpora' 
tiODB  In  the  Hands  of  Resident  Costodlans. — Garnishment,  or 
"  trustee  process,"  as  it  is  called  in  Massachusetts,  is  the  usual 
mode  of  levying  an  attachment  upon  property  or  money 
which  is  held  in  custody  for  the  principal  debtor  by  his  cred- 
itor.  It  being  eatabUshed  that  the  property  of  a  foreign  cor- 
poration, situated  within  the  domestic  jurisdiction,  is  subject 
to  attachment,  it  follows  that  such  on  attaehment  may  be  levied 
by  garnishment  or  by  trustee  process,  directed  against  an  inhab- 
itant of  the  domestic  State  who  owes  a  debt  to  the  foreign 
corporation,  and  that  a  judgment  against  such  inhabitant,  in 
the  proceeding  by  garnishment,  will  protect  him  against  a 
subsequent  action  brought  against  him  by  the  corporation  to 
recover  the  debt.* 

§  8072.  Attachment  of  a  Debt  I>ae  from  a  Citizen  of  An- 
other State  to  a  Foreign  Corporation  of  a  Third  State.  —  A. 

citizen  of  Rhode  Island  attached  in  Connecticut  a  debt  due 
from  a  citizen  of  Connecticut  to  a  corporation  of  Pennsylva- 
nia. That  corporation  had  become  insolvent,  and,  under  the 
laws  of  Pennsylvania,  had  made  an  assignment  for  the  benefit 
of  creditors,  of  which  the  Connecticut  debtor  had  notice.     It 

>  Branaerv.  New  EDglond  Fire  Ins.  State,  hod  iti    principal   office   Mid 

Co.,  21  Wis.  606,  opinion  bj  Dixon,  place  of  bueinesa,  and  place  of  corpo- 

C.  J.    When,  therelore.KforeiKiicor-  rate  meetings,  and  place  of  deposit  ol 

poratiOD  bad  extended  the  exerciseof  its  booka  and  records,  in  the  Btate  of 

its  pTtTogativt  franchUea  into  the  do-  Ohio,  — it  was  held  that  it  was  aub- 

meatic&tate,presuinabl7witbtbecon-  ject  to  garnish roent  in  a  conrt  of  the 

Bent  of  the  legialatore  of  auch  State,  United  States  attting  in  that  State,  in 

as  bj  assuming  to  operate  a  railroad  like  manneras  a  domestic  corporation 

there,— it  was  held  that  it  was  subject  of  Ohio.    Bainej  «.  Haas,  61  Fed. 

togamishmentislikemannerasadc^  Sep.  580. 

mestic  corporation.    Pennaylvama  &,  *  Ocean  Ins.  Ca  «.  Portsmouth  Ac. 

Cki.  V.  Peoples,  SI  Ohio  St.  637.    So,  B.  Co.,  3  Met.  (Mass.)  420;  Hazard 

where  a  mannlactnring  company,  oi^  v,  Agricnltoral  Bank,  11  Bob.  (La.) 

^nized   under  the  laws  of  uiother  S26, 
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VM  held  Out  lh«  lien  of  the  atUchment  was  valid  against 
the  claim  of  the  trostee  in  the  asaignment  in  Pennsylvania. 
The  court  proceeded  npon  the  view  that  the  laws  of  Pennsyl- 
vania, under  which  the  assignment  was  made,  had  no  oper- 
ation in  Connecticut  except  so  far  as  they  might  be  allowed 
to  operate  on  principles  of  comity,  and  that  there  was  no  rule 
of  comity  which  required  the  court  to  give  effect  to  them  in 
this  instance.* 

g  8073.  Situs  of  a  D«bt  Doe  br  a  Foreign  Corporation 
for  tbe  Purpose  of  Oaralsbment.  —  There  is  a  conflict  of 
judicial  opinion  upon  this  question,— some  of  the  courts  hold- 
ing that  it  is  the  residence  of  the  creditor  which  determines 
the  location  of  the  debt,*  and  others  that  it  is  the  residettce 
of  the  debtor.*  Still  others  have  held  that  it  is  the  reaidenee  of 
the  debtor,  unUu,  by  the  terms  of  the  eontraet  creating  the 
debt,  it  is  payable  eltetDhere,  in  which  event  the  place  where  it 
ie  payable  determines  its  ntu$.*  It  is  believed  that  all  the 
foregoing  decisions  can  be  harmonised  on  the  theory  that  the 
eilua  of  a  debt,  for  the  purpose  of  jurisdiction  to  seize  it  by 
attachment  or  garnishment,  is  the  place  where  it  it  payable. 
The  reason  is  very  simple.  The  parties  have  made  a  con- 
tract that  the  debt  shall  he  payable  in  a  certain  place,  and  the 
law  cannot  make  a  different  contract  for  them  by  compelling 
the  payment  of  the  debt  in  a  different  place.  It  is  therefore 
said  to  be  well  settled  "  that  a  person  domiciled  in  a  foreign 
jurisdiction  cannot  be  holden  here  as  trustee,  unless  be  has 
property  of  the  principal  defendant  in  bis  possesaion  in  this 
State,  or  owes  a  debt  or  duty  to  such  defendant,  payable  here, 

■Paine  e.  Lester,  44  Conn.  196;  AttMb.,}33S;  Drake  Attach.,  4  474; 

I.  ti.  26  Am.  Rep.  442.    Compare  Fal-  Freem.  Ex.,  ^  410;    HendenoD   «. 

ler  V.  SteiglitE,  27  Ohio  St  366;  I.  e.  Scbaaa,  35  lU.  App.  16S. 
22  Am.  Rep.  312.  '  Oeood  v.  Ma^aiTS,  61  N.  Y.  524 ; 

■  Williama  t.  Ingenoll,  89  N,  T.  UreeD  v.  Farmen'  Ac.  Baak,  26  Conn. 

608,623;  Smith  v.  Boflton  Ac.  B.  Oct.,  462;  Green'i  Bank  e.  Wickham,  23 

3311.  H.  337,  342  Uo.  App,  663;  Jonea  «.  Wincheater, 

•  TmKle7ti.Batemaii,10Ha88.343;  6N.H.407;  SawTsr  v.  Thompwm,  24 

LoTejo7  «.  Albee,  33  Me.  414 ;  i.  e.  54  N.  H.  (10. 
Am.  Dec.  630.    And  aee  Eneeland 
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and  a  foreign  corporation  mnrt  occupy  tbe  Bam«  poeiUon.**  * 
When  the  nature  of  the  proceeding  by  garnishment  is  con- 
sidered,* the  erveial  iett  by  which  to  determine  this  question 
must  be  whether  the  defendant  in  the  attachment  or  ezeou- 
tion  could,  at  the  time  of  the  service  of  the  notice  of  gamish- 
ment,  have  mainimn«d  an  adion  at  law  against  tlu  corporaUoit 
in  the  forum  from  which  the  garnishment  issued,  to  recover 
the  debt.*  Within  the  meaning  of  this  principle,  the  debtor 
is  the  person  owing  the  debt  which  is  sought  to  be  con- 
demned,—  that  is  to  Bay  the  garnishee,  —  and  it  is  with  refer- 
ence to  him  that  it  has  been  said;  "  We  think  the  better  rule, 
and  one  likely  to  lead  to  the  least  complications,  is  to  hold 
that,  in  all  cases  where  the  debtor  resides  in  this  State,  and 
the  debt  is  not  .by  the  terms  of  the  contract  payable  else- 
where, he  becomes  chargeable  as  garnishee,  and  the  court 
acquires  jurisdiction  to  condemn  the  debt."  * 


'  Smith  e.  BoBtoa  &c.  B.  Go.,  S3 
N.  H.  337,  842. 

*  AtOe,  4  7S04,  tt  Kq. 

*  Mftbanj  *.  Eephart,  IB  W.  Ta. 
flW,  035.  On  this  tbeor?  It  bu  been 
held  in  New  York  that  an  indebted- 
neae  of  one  foreign  corporation  to  an- 
other foreign  corporation  cannot  be 
attached,  under  the  New  York  Code 
ol  Civil  Procedare,  f  f  641, 044,  becanae 
either  the  perion  or  the  thing  attached 
mnst  be  within  the  State.  Straus  «. 
Chic^jO  Glycerine  Co.,  46Hnn  (N.Y.), 
216;  I.  e.  11  N.  Y.  St.  Bep.  3fi9.  But 
in  lUinoii,  foreign  insiirance  compa- 
niea  having  agencies  and  doiag  bnai- 
nera  there,  are  liable  as  garnisbeea  in 
respect  of  debts  doe  to  non-rerident 
creditora,  thongh  by  the  terms  of  the 
contract  the  debt  ia  payable  elae- 
where.  Benderson  tr.  Schaaa,  3S 
1)1.  App.  155.  And  ho  in  Ftmuyl- 
vania,  it  waa  held  that  where  the 
New  York  A  Erie  Railroad  Company, 
a  corporation  created  nnder  the  lawi 
of  New  York,  which  had  aeonred  per- 
miaaion  from  the  State  of  Pennsyl- 
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vania  to  locate  it!  railway  line  through 
a  portion  of  that  State,  upon  the  con- 
dition of  keeping  therein  a  resident 
officer  upon  whom  proc^  in  actiona 
agonal  it  might  be  served, — it  waa 
liable  to  garniahment  in  a  proceed- 
ing under  an  "attachment  execu- 
tion," in  respect  of  a  judgment  which 
bad  been  recovered  againet  it  in  an- 
other Stat*  by  the  principal  debtor. 
Flthian  r.  New  York  Ac  B.  Co.,  31 
Fa.  Bt.  114. 

*  Green's  Bankv.Wickham,  23  Uo. 
App.  663,  660.  Where  all  the  parties 
to  the  garnishment  proceeding,  the 
plaintiff  creditor,  the  defendant  debt- 
or, and  the  corporation  which  had 
been  aerved  aa  garnishee,  were  reei- 
deata  at  the  same  forugn  State,  it 
waa  held  that  the  titut  <A  the  debt 
was  in  that  State,  and  not  in  the 
State  ol  HisBouri,  althoogfa  the  cor- 
poration had  an  office  in  Missouri, 
and  nnder  ita  laws  waa  amenable  to 
the  process  of  ita  caurta.  Fielder  ». 
Jeasup,  24  Mo.  App.  91.  This  con- 
clusion was  regarded  as  the  more  nm- 
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S  8074.  Injonetloiu  BertnOnlii;  Domestlo  Cltizena  from 
IProceedlny  In  a  Foreiru  State  to  SnlOect  Bzempt  Wagres  Due 
CMm  Fordern  Corporation.  —  An  injonction  will  lie  to  pre- 
rent  a  domestic  creditor  from  going  oat  of  the  State  to  seize. 


flonable,  ]n  view  of  the  tact  that  the 
creditor  had  prob&bljr  resorted  to  the 
scheme  of  a  ganiisbiDeiit  against  the 
corporation  in  another  State,  lo  avoid 
the  efiect  of  the  etatutea  of  the  Stats 
which  trns  the  domicile  of  the  parties, 
exempting  th*  vagei  of  the  detendant 
from  judicial  procees.  Ibid.  0^ 
poeed  to  this  conclnaion  is  a  decirioD 
ol  the  Supreme  Court  of  PeimHyL- 
Tania,  in  which,  though  Agnew,  J., 
who  wrote  the  opiniou,  proceeds  with 
great  confidence  to  rererse  the  de- 
cagon of  the  conrt  below,  the  con- 
cluaion  of  the  conrt  seems  to  be  the 
plainest  aberration,  A  citizen  of 
Pennsylranla  owed  ■  debt  to  anotfaei 
citiien  of  Pennsylvania,  payable  in . 
Pennsylvania.  While  the  debtor  was 
caanally  in  the  State  of  Uaryland, 
another  citizen  of  Pennsylvania,  in  a 
proceeding  in  a  coort  ol  that  State, 
attached  the  debt  by  garnishment. 
The  gsmiehee  gave  his  creditor  notice 
of  the  attachment.  Nevertheless  the 
Maryland  court  rendered  jadgment 
against  him,  and  he  paid  the  aame. 
It  was  held  that  he  could  not  ther&- 
aCter  be  compelled  to  pay  it  over 
a(rain  to  his  own  creditor.  The  coart 
proceeded  upon  the  view  that  the 
plaintiff  in  the  attachment  suit,  as  a 
citizen  of  Pennsylvania,  had,  under 
the  Gonstitution  of  the  United  States, 
the  same  right  of  action  in  the  State 
of  Maryland  which  he  would  haye 
bad  if  he  had  been  a  dtizen  of  the 
State  of  Maryland.  Morgan  v.  Se- 
Tille,  74  Fa.  Si.  &2.  That  ia  all  very 
mU  t  but  he  had  no  greater  right  of 
action.  The  conrt  overlooked  the 
fact  that  a  State  baa  no  jurisdiction 


over  property  not  vitbis  its  limits ; 
that  a  debt  is  property,  and  that  it  is 
property  only  within  tbat  jurisdicUon, 
where,  by  the  terms  of  tbe  contract 
creating  it,  it  is  made  payable.  The 
Maryland  Code,  m  recited  in  the 
opinion  <d  the  court,  enacts  that,  if 
neither  the  defendant  nor  the  garni- 
shee in  whose  bands  the  pro|<erty  or 
credits  maybe  attached,  shall  appear 
at  the  return  day  of  the  attachment, 
the  court  may  condemn  the  property 
and  credits  so  attactiod,  and  award 
execntjon  thereof.  But  the  court  does 
not  explain  where  the  Alaryl.'md  court 
acquired  jorisdiction  to  condemn 
property  and  ereditt  which  never  had 
any  n'liu  in  Maryland,  bat  which 
had  th^  only  ttttu  in  FennBylyania. 
This  untenable  decision  was  followed 
in  Bolton  v.  Pennsylvania  Co.,  8S  Pa. 
St.  261,  where  the  only  defense  was 
that  the  wc^es  were  due  by  the  Penn- 
sylvania Railroad  Company  to  one  of 
its  employes  for  services  npon  its  nul- 
road  in  Pennsylvania,  which,  it  must 
be  assuinod,  were  payable  in  Penn- 
sylvania, and  that  such  wages  were 
attached  by  gamuhment  in  Ohio, 
within  which  State  the  Pennsylvania 
Railroad  Company  was  also  a  domea- 
tic  corporation,  and  were  oondenined 
there  in  the  attachment  proceeding 
and  paid  there.  Under  a  statute 
providing  that  snits  agaiuBt  foreign 
corporations  exercising  franchiaes 
within  the  State  may  be  broi^ht 
"  by  a  resident  of  this  State  for  any 
cause  of  action;  and  by  a  plaintiff 
not  a  resident  of  this  State,  when  the 
cause  of  action  has  arisen,  or  the 
subject  of  the  action  Bhall  be  situated 
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by  process  of  garnishment,  a  debt  dae  by  a  corporation  to  a 
domestic  citizen,  so  as  to  prevent  his  debtor  from  setting  up 
his  right  of  exemption  under  the  statute  of  the  domestic 
State,  provided  the  corporation  is  amenable  to  the  procesa  of 
the  domestic  State.  In  other  words,  a  court  will  restrain  by 
injunction  a  domestic  citizen  from  resorting  to  sach  a  device 
to  defraud  the  family  of  his  debtor  out  of  the  exemption 
allowed  by  the  domestic  statute.* 

§  8075.  OamlAhment  of  the  Wi^ea  Dae  bj  Foreign  Cor- 
ItoratlanB  to  Ifon-resldent  Employ^  Bzempt  In  State  of  Beal- 
dence. —  Nearly  all  the  States  pursue  the  policy  of  exeit^Hng, 
in  their  statute  law,  the  wages  of  laborers  to  a  certain  extent, 
generally  to  the  extent  of  the  earnings  for  the  last  thirty  days, 
from  attachment  or  execution  for  their  debts.  It  is  a  settled 
principle  that  statutes  creating  such  exemptions  relate  to  the 
remedy  merely,  and  that  the  law  which  is  applied  is  the  law 
of  the  forvm  in  which  the  lemedy  is  sought,  and  not  the  law  of 


in  thta  State"  {Lawa  Ud.  1868,  ch. 
471,  {  211), «  gamiHhment  proceeding 
cannot  be  maintained  bj  citiieua  of 
the  State  against  a  ionagix  insurance 
company  doing  busineM  within  the 
State,  for  A  debt  due  to  a  citizen  of 
another  State.  Cromwell  «.  Boyal 
Canadian  Ins.  Co.,  49  Md.  3fi6;  t.  e. 
83  Am.  Bep.  258 ;  M jer  v.  liverpool 
Aa.  Int.  Co.,  40  Md.  695.  The  liabil- 
ity in  this  caee  is  not  direct,  aa  the 
statute  contemplatea.  "Itie  welleet' 
tied,"  said  Bartol,  0.  J.,  "that  the 
pl^ntiS  in  attachment,  H  against 
the  eamishee,  la  subrogated  to  the 
rights  of  the  debtor,  and  can  recover 
only  by  the  same  right  and  to  the 
same  extent,  as  the  debtor  might  re- 
cover, if  he  were  suing  the  garnishee." 
40  Md.  6W.  See  also  Branser  *.  New 
England  iea.  Ine.  Co.,  21  Wis.  SOS. 
The  debtor  nndw  this  statute  could 
ba^  maiatained  no  Bcticm  against 
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the  corporation:  therefots  the  gar* 
nishment  proceeding  mnat  fall. 

>  Thus,  it  has  been  held  that, 
where  %  judgment  creditor  and  bii 
debtor  were  both  residents  of  the 
State  of  Iowa,  and  the  creditor 
sought,  In  the  courts  of  another 
State,  to  subject  to  the  payment  of 
bis  judgment  the  exempt  wagee  of 
the  debtor,  due  him  from  a  railroad 
company  doii^  busineai  in  both 
Statee  and  amenable  to  the  prooeM 
of  both  States,— that  the  courts  of 
Iowa  had  jnriadiction  to  restrain,  by 
injunction,  the  creditor  from  so  pro- 
ceeding. The  writ  in  soch  oaaa  was 
operative  merely  against  the  creditor 
within  the  jurisdiction  of  the  court, 
and  did  not  impinge  upon  the  juris- 
diction of  the  tribunals  of  the  other 
State.  Teager  «.  lAndsley,  69  Iowa, 
ISH;  Hageiv.  Adams,  70  Iowa,  746, 
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the  State  or  country  within  which  the  contract  has  been  made.' 
There  is  also  a  theory  that  the  exemption  laws  of  a  State  have 
no  extra-territorial  force,  and  are  not  applied  in  other  States, 
although  Buch  other  States  have  similar  exemption  laws.  It 
is  on  the  principle  that  a  gamiakee  w  not,  unless  required  to 
do  so  by  statute,  bound  to  plead  the  right  of  exemption  of  his 
creditor,  and  does  not  make  himself  liable  to  the  creditor  for 
failing  so  to  plead  it.*  The  obvious  reason  is  that  such  an 
exemption  is  a  privilege  which  may  be  waived,*  and  that  it  ia 
therefore  the  office  of  the  person  to  whom  the  debt  is  due  by 
the  garnishee,  to  set  up  the  defense  that  it  is  exempt  from 
process  if  he  so  desires.  This  being  so,  it  has  been  the  fre- 
quent practice  of  the  creditors  of  the  employes  of  corpora- 
tions to  evade  the  exemption  laws  of  the  State  of  the  residence 
of  both  debtor  and  creditor,  which  State  is  also  the  ntus  of  the 
contract  between  them,  by  going  into  another  State  in  which 
the  corporation  does  business,  and  where  it  is  amenable  to 
judicial  process,  and  there  attaching,  by  garnishment  i^inst 
the  corporation,  the  wages  due  by  the  corporation  to  the  em- 
ploy£.  As  the  corporation,  when  summoned  as  garnishee, 
is  under  no  obligation,  in  the  absence  of  statute,  to  set  up  the 
exemption  rights  of  the  employ^,  and  as  the  setting  up  of 
those  rights  might  not  be  available,  in  that  they  depend  upon 
the  laws  of  another  State,  —  a  judgment  rendered  against  the 
garnishee  will  be  a  bar  to  any  action  against  it  for  his  wages 
by  the  employ^  in  the  State  of  the  residence  of  the  former.* 
The  hardships  of  this  rule  could  be  avoided  in  all  cases  by 
adopting  the  course  taken  by  the  Supreme  Court  of  Illinois^ 
which  was  that  of  holding  that  a  statute  exempting  a  limited 


■  HeUenstetn  •.  Gave,  8  Ion,  287 ;  Bt.  847 ;  Hoore  «.  Ohic^o  Ac  B.  Co., 
Newell  v.  Hayden,  8  Iowa,  140;  Lei-  43  Iowa,  386. 

ber  V.  Union  Padflc  B.  Oo.,  49  Iowa,  *  Tbomp.  Homest.,  f  862;  Blair  v. 

688;  Mineral  Point  B-  Co.  v.  Barron,  Steinman,  62  Pa,  St.  423;  Strotue  e. 

83  ni.  366 ;  Morgan  t.  NeTille,  74  Pa.  Becker,  44  Fa.  Bt.  206 ;  *.  e.  38  Pa.  St. 

8t.  62;  Bolton  •■  Pennajrlnnla  Co.,  190;  60  Am.  Dec.  474 ;  Joaea n. Tracj, 

86  Pa.  St.  261.  76  Pa.  Bt.  417. 

■  Jonee  v.  Iraoy,  75  Pa.  8t  417;  *  Uoore  v.  Ohicago  Ao.  R.  Co.,  48 
Baltimore  Ac  B.  Co.  v.  Hay,  26  Ohio  Iowa,  886. 
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Bmount  of  the  wages  due  for  labor  to  one  who  is  thfl  liead  of 
s  family,  is  not  confined  to  retidtnta  of  the  State,  bat  applies 
equally  to  wages  due  to  non-residents.^ 

g  8076.  Qamlfltaee  may  Pl«ad  Bxemptlon  of  Piinelpal 
Debtor.  —  Clearly  the  garnishee  may  defend  upon  any  ground 
which  goes  to  show  that  the  plaintiff  is  not  entitled  to  seize 
the  money  or  effects  of  the  principal  debtor  in  his  hands.  He 
may,  therefore,  according  to  much  jndicial  opinion,  set  up 
the  fact  that  the  money  or  efTects  in  bis  hands  belonging  to 
the  principal  debtor  are  exempt  from  attachment  or  execu- 
tion against  the  latter,  by  reason  of  statutes  of  exemption 
which  are  operative  within  the  forum.'  But  other  courts  bold 
that  the  right  to  claim  or  select  certain  property  as  exempt 
from  execution  under  a  statute,  is  a  personal  privilege  which 
the  principal  debtor  may  waive,  and  consequently  that  it  can. 
not  be  set  up  for  him  by  hit  debtor  in  a  proceeding  by  gar- 
nishment against  the  latter.'  These  last  holdings  are  contrary 
to  the  policy  of  the  statutes  of  exemption,  and  to  the  best  legal 
analogies,  and,  as  we  shall  hereafter  see,  have  been  prodnctive 
of  the  greatest  injustice.  In  so  far  as  they  impose  the  duty 
on  the  principal  debtor  to  set  up  the  privilege,  they  ignore 
the  fact  that  in  many  cases  be  is  a  non-resident,  and  that  the 
proceeding,  in  point  of  fact,  ia  unknown  to  bim  until  it  is  too 
late  to  set  up  the  privilege.     In  so  far  as  they  hold  that  the 

>  Hineral  FoiotB.Co.  v.ButoiIi  cinf4,the<»ncliiiioniraapUInar;naoQ 

83  111.  305.  it  would  be  abaiud  tA  nqoirs  the 

*  Staniels  v,  RaymODd,  4  Cnsb.  plaiatiB  to  oll^e  a  fact  as  the  foos- 

(Maas.)  314;  Davenport  «.  Snan,  9  daUon  ol  his  right  of  garniahment, 

Hnmph.  (Tenn.)  166;  Lock  v.  John-  withont  allowing  the   defendant  to 

Bon,  36  He.  464 ;  Clark  v.  ATerill,  SI  oonteat  that  fact :  Winterfield  «.  Mil- 

Vt.612;  i.o.76Am.  Dec.  131;  Win-  vaukeedccB.Co.,29Wis.689.  Com- 

terfield  v.  Milwaukee  Ac  B.  Co.,  20  pare  BasmoBsen  «.  MoCabe,  43  Wis. 

Wis.  6SS;  Brainard  «.  Shannon,  60  4T1;  j.  e.  on  rehearing,  46  Wis.  600; 

Me.  342;  Chicago  &c.  B.  Co.  v.  Bag-  Steen  v,  Norton,  45  Wia.  412.    Oaae 

land,  84  111.  376.    Where  the  govern-  where  the  diacloeure  twtting  up  tbe 

ing  statute  required  the  pluntifi,  in  exemption    was    held     ineofflcient: 

hie  affidavit  for  garnishment,  to  al-  Bninard  •.  Bhacnon,  60  He.  342. 
lege  that  the  property  sought  to  be  '  State  v.  Barada,  ST  Mo.  562;  Os- 

attached  by  garnishment  was  not  ex-  borne  v.  Schutt,  67  Uo.  712. 
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garalshee  eannot  ut  ap  the  privilege  because  it  may  be  waired 
by  the  principal  debtor,  they  proceed  in  the  face  of  the  gen- 
eral rule  of  the  lav,  that  a  party,  by  his  mere  silence,  and  espe- 
cially where  he  is  not  personally  present  in  court,  is  not  deemed 
to  waive  a  provision  made  for  his  bmefit  The  grantor  in  a 
deed  poll  is,  for  instance,  presumed  in  law  to  have  accepted  it 
although  he  has  not  signed  it,  sealed  it,  or  joined  in  its  eze- 
cntion;  and  for  the  obvions  reason  that,  upon  experience,  a 
patfy  is  deemed  to  accept  anything  which  is  beneficial  to 
him.  So,  especially  if  we  have  regard  to  the  privity  which 
exists  between  debtor  and  creditor,  and  bailor  and  bailee,  the 
natural  and  juet  conclusioD  would  be  that,  whether  the  prin- 
cipal debtor  has  been  served  with  ordinary  process  and  is  pres. 
eot  in  court  or  not,  hia  debtor  sets  up  the  exemption  which  is 
beneficial  to  bim,  with  his  authorization,  or  at  least  with  his 
consent.  But  where  the  garnishee  has  wrongfully  paid  over 
the  money  after  the  service  of  the  garnishment,  and  is  subse- 
quently sued  thereon  by  the  attaching  creditor,  it  is  no  defense 
for  him  to  show  that  the  defendant  in  the  attachment  was 
entitled  to  hold  the  money  in  his  bands  at  the  time  of  the  ser- 
vice of  the  garnishment  under  the  exemption  laws  of  the  State.* 
The  reason  is  that  no  matter  who  is  allowed  to  set  up  the  ex- 
emption, it  must  be  set  up  at  the  proper  time,  and  cannot  be 
set  up  alter  the  garnishment  proceedings  have  terminated,  and 
by  way  of  defense  to  an  action  for  disobeying  the  mandate  of 
the  process  of  garnishment.*  But  on  the  other  hand  it  has 
been  held  that  the  rule  above  stated  does  not  prevent  the  court 
from  allowing  the  principal  debtor  in  the  plaintiff's  attach- 
ment suit  from  being  made  a  defendant  in  the  action  by  the 
attachment  debtor  to  charge  the  garnishee  with  having  wrong- 

■  Onlqr  fi  Ohlleota,  SS  Ohio  St.  toched  bj  tht  gftmiBhee  to  the  officer 

8M).  will  not  prediuts  the  debtor  trom  nt- 

*  TbMi  aa  oamptloB  ii  lost  b^  b  ting  up  hie  claim  of  exemption, — see 

fiUiii*  to  unrt  It  Bktil  kfter  Jodfc  Fannlni;  •.  Rnt  Nat.  Bank,  78  HI.  63. 

iMBt  iB  Ekvor  of  the  ■w—htiig  ani-  That  moo»j  wt  apart  aa  an  exemp- 

itor    aflSiHa    the    garnishee, —we  tion  to  a  debtor  cannot  be  attadied 

Bandolph  «.  Little,  6t  Ala.  M6;  anr-  In  the  hands  of  his  attorney,  aee  Bay 

raling  W«bb  ei  Bdwwdl,  45  Ala.  17.  e.  Bhisood,  81  B>.  St.  829 ;  and  cotn- 

ntatthedeliveTjof  the  propertjat-  pBreMitcbeU«.Hi1h«an.llKni.«17. 
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fully  paid  over  the  money  after  receiviug  the  notice  of  garnish- 
ment, and  from  personally  setting  up  his  right  of  exemption 
in  that  action.*  But  upon  what  principle  this  could  be  held, 
except  upon  the  principle  of  the  court  discOYering  aome  way 
of  escaping  the  consequences  of  its  previoaa  decision  in  the 
same  case,*  is  not  clear. 

§  8077.  Theory  that  It  la  Doty  of  the  Garnishee  to  Plead 
the  Exemption. —  Other  courts  take  the  view  that  it  ie  the 
duty  of  the  garnishee,  in  the  case  supposed  in  the  preceding 
section,  to  plead  the  right  of  exemption  of  its  employ^,  fail- 
ing in  which  the  garnishee  cannot  plead  the  judgment  against 
him  in  the  garnishment  proceeding,  against  an  action  brought 
by  the  employ^  to  recover  such  wages.*  There  is  great  dif- 
ficulty in  holding  the  garnishee  to  this  duty  upon  any  ten- 
able principle.  First,  he  may  not,  in  point  of  fact,  know  of 
the  statute  which  creates  the  exemption;  for  although  every 
man  ia,  on  grounds  of  public  policy,  held  bound  to  know  the 
law,  yet  it  seems  intolerable  that  he  should  be  obliged  to 
inform  himself  of  the  law  merely  to  enable  bim  to  protect 
gratuitously  the  possible  rights  of  another,  that  ia  to  say, 
the  rights  which  that  other  may  or  may  not  see  fit  to  insist 
upon.  And  secondly,  where,  aa  in  the  case  now  supposed,  the 
garnishee  is  a  corporation,  and  hence  a  large  employer,  it  is  a 
hard  rule  that  will  require  its  managing  officers  to  inform 
themselves  of  the  $tatut  of  each  employ^  with  reference  to 
his  being  the  head  of  a  family,  and  the  like.  It  is  a  sound 
conclusion  that  if  the  garnishee  discharges  this  duty,  and  if 
the  principal  defendant  ia  within  the  jurisdiction,  and  faila  to 

*  Obiloote  «.  Ctmler,  36  Ohio  Bb  beid  in  Maine  that  «  tmstee  {gar- 
546.  niahee)  indebted  to  the  principal  de- 

*  Conley  «.  Ohilcote,  25  Ohio  St  fendant  for  his  personal  labor,  which 
320.  indebtedneat  ia  exempt  bom  proceea 

'  Fierce  «.  Ohicago  Ac.  B.  Oo.,  S6  under  the  statnte,  ia  bonad,  in  his 

Wla.  283,  288;  i.e.  2  OenL  L.  J.  377;  a&awer  aa  garnishee,  to  diaoloae,  not 

Ohicago  Ac.  R.  Co.  v.  Ragland,  64  111.  only  the  tact  of  the  indebtedneaa,  but 

375 1  t.  0.  5  Cent.  L.  J.  169.    So  inti-  also  the  fact  that  it  accmed  for  anch 

mated  in  Winterfield  v.  Milwaukee  labor.    Lock  v.  Johneon,  86  Ua.  4M. 
Ac  R.  Co.,  29  WU.  689.    It  has  b«en 
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set  up  bis  exemption  as  a  defense,  he  cannot  aft«rwBTd8  make 
the  failure  of  the  garnishee  to  set  up  the  defense  for  him  the 
ground  of  an  action  to  recover  the  money  from  the  garnishee, 
thereby  compelling  the  latter  to  pay  the  debt  twice,  first  to 
his  creditor,  and  then  to  him.* 

§  8078.   Dntj   of  the  aamfshee    to   Notify   Creditor. — 

Some  of  the  coarts  have  held  that,  under  the  circumstances 
above  stated,  it  is  the  duty  of  the  garnishee  to  notify  the  cred* 
itor  of  the  garnishment  proceedings,  to  the  end  that  he  may 
assert  his  right  of  exemption,  unless  he  has  otherwise  had 
personal  notice  of  them.* 

g  8079.  Neoeesary  that  the  Oamlshee  shonld  haTe  Notice. 

Where  the  funds  or  properties  of  a  foreign  corporation  are 
attached  by  garnishment,  or  by  process  under  whatever  name 
called,  in  the  hands  of  a  resident  euatodian,  whether  he  is 
called  bailee  or  trustee,  it  seems  to  be  in  accordance  with  the 
fundamental  principles  of  justice  to  conclude  that  the  cus- 
todian must  have  notice  of  the  proceeding,  in  order  to  support 
the  jwiidietion  of  the  conrt  to  make  the  condemnation;  since, 
if  the  funds  in  his  hands  be  regarded  as  trust  property,  then 
be  is  the  holder  of  the  legal  title;  if  he  is  regarded  as  a  mere 
bailee  or  custodian,  then  he  has  such  an  interest  in  the  prop> 
erty,  or  such  a  qualified  legal  title  and  right  of  possession,  as 
will  support  an  action  brought  by  him  for  the  protection  of  it; 
aud,  by  parity  of  reasoning,  he  is  entitled  to  notice  of  any 
action,  the  purpose  of  which  is  to  divest  its  possession  out  of 
him,  and  vest  it  in  another.  Proceeding  upon  the  terms  of  a 
statute,*  and  also  reasoning  upon  general  principles,  it  was 
held  that,  in  case  of  the  seizure  of  trust  property  of  a  foreign 
corporation  within  the  State  of  New  York,  the  attachment 
most  be  served  upon  the  trustee,  or  else  the  whole  proceeding 
would  be  void  for  want  of  jurisdiction.* 

>  Wlgwall  *.  Unioa  Coal  Hin.  Co.,  87  Iowa,  129. 
■  Kerce  •.  Chicago  Ac  R.  Co.,  36  •  N.  Y.  Lows  1842,  p.  227. 

Wifl.  283;(.c.2Ceiit.L.J.  37T;Mor-  *  Wright  c.  Booglaaa,    10   Barb, 

gan  V.  Neville,  74  Fa.  Bt.  62.  (N.  Y.)  S7, 109. 
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%  8080.  Service  of  the  Oamlshment.  —  This,  like  the  ser- 
vice of  other  process  upon  foreign  corporations,  is  generally 
the  subject  of  statutory  regulation.  In  Rhode  Island,  service 
may  be  had  upon  the  Insunmce  Commitsioner  in  case  of  a 
garnishment  against  an  insarance  company  under  a  statute 
making  that  officer  the  proper  person  to  receive  service  of  pro- 
cess in  suits  against  foreign  insurance  companies.*  Under  a 
statute  of  Michigan,*  the  garnishment  may  be  served  upon 
the  ofiScer  of  a  foreign  corporation  vhen  found  within  the 
State,  whether  on  the  business  of  the  corporation  or  not,  and 
his  disclosure,  admitting  the  liability  of  the  corporation,  is 
binding  upon  it.* 


•  MoehMiacfc  Felt  UiU  v.  Bland- 
ing,  17  B.  L  297;  i.  e.  Zl  Atl.  Rep. 
(>3S;9l)Iaa.L.  J.  476. 

■  Mich.  Pub.  Iawb  ISSa,  not.  266. 

■  Fint  Nftt.  Bank  «.  Buich,  80 
Mich.  242;  «.  a.  45  N.  W.  Bep.  93. 
Oompara  First  Hat.  Bank  v.  Bnrcb, 
76  Mich.  608;  i.  c.  43  N.  W.  B«p.  463. 
This  lUtnta  wu  evidentlj'  intended 
to  chkngs  the  role  decUred  in  Newell 
c  Great  Weetem  R.  Co.,  19  Mich. 
836;  anU,  «t  5729,  8030.  It  provide* 
that*  garnishment  may  be  served  on' 
the  officer  of  a  foreign  corporation 
fonnd  within  the  State,  whether  he 
is  on  bnsiDess  of  the  corporation  or 
not,  and  th&t  the  officer  shall  make 
discloenre,  which  shall  be  considered 
the  answer  of  the  corporation.  Prior 
to  thia  statute,  there  wu  no  atatnte 
in  that  Btate  providing  for  the  service 
of  a  writ  of  garnishment  on  a  foreign 
corporation.  A  statntorj  provision 
H  to  the  service  of  writs  for  the  com- 
mencement of  actions  against  foreign 
corporations  was  held  not  to  apply ; 
nor  did  a  statute  as  to  the  service  of 
a  writ  of  garnishment  against  a  do- 
tnestic  corporation .  Milwaukee  Bridge 
Ac.  Works  •■  Brevoort,  73  Mich. 
156;  1.  c.  41  N.  W.  Rep.  2l5.  The 
writ  of  garnishment  and  proceedings 
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thereon  were  always  anciOory,  and 
the  service  ot  snch  a,  writ  was  not  the 
commencement  of  an  action.  Moore 
e.  Bpeed.SS  Mich.  84;  «.  e.2DN.  W. 
Bep.  801 ;  Iron  GlifEs  Co.  v.  Lahsis,  62 
Mich.  394;  Uilwankee  Bridge  Ac 
■Works  o.  Brevoort,  7:-t  Mich.  165 ;  «.  e. 
41  N.  W.  Rep.  215.  This  statute  pro- 
vides that :  "  If  a  foreign  corporation, 
the  writ  of  garnishment  may  be  served 
npoD  Mty  officer  or  agent  of  the  cor- 
poration, npon  the  conductor  of  anj 
railroad  train,  or  apon  the  master  of 
any  vessel  belonging  to  and  in  service 
cd  the  corporation,  found  within  the 
State,  whether  said  officer  or  agent 
be  in  this  State  upon  the  business  of 
said  corporation  or  not ;  and  said  offi- 
cer or  agent  shall  make  disclosure, 
and  the  same  shall  be  oonsidaicd  the 
answer  of  the  corporation."  Mich. 
Laws  1889,  act.  266.  This  statnte 
does  not  confine  the  service  of  procees 
to  general  agents  of  the  forugn  owpo- 
ration.  When,  tharelore,  the  service 
was  made  npon  the  leaident  agent  of 
a  mining  company  whose  duties  con- 
sisted in  acting  as  custodian  of  the 
oorp(»«te  property  in  the  county 
where  its  mining  operations  were 
carried  on,  and  inspecting  the  work 
of  its  contractors  in  that  county,  it 
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g  8081.  Comp«lllnar  IMsclosares  by  the  OflScers  of  Foreign 
CorporatioDB.  —  In  a  proceeding  by  garnishment  against  a 
foreign  corporation,  it  is  needless  to  suggest  that  a  conrt  can- 
not compel  the  officers  of  Bach  corporation,  retting  in  anotho" 
Stale,  to  appear  before  it  for  the  purpose  of  examination;  be< 
cause  the  courts  of  one  State  cannot  send  compulsory  judicial 
process  into  another  State.  The  remedy  is  to  enter  a  judg- 
Tnent  by  default,  not  i^inst  the  officers,  but  against  the  cor- 
poration, as  in  other  coses,  and  to  make  the  judgment  final  in 
the  erent  of  a  failure  to  appear  after  the  time  prescribed  by 
the  Btatate.* 


wms  h«Id  ft  good  serrics  nndw  the 
■tatatv,  10  that  his  diBcIoaures  would 
bind  tha  corporation.  Shafer  Iron 
Co.  •.  Stone,  88  Mich.  464.  Nor  wiU 
it  appear  that  there  ia  aof  hardship 
or  oppressiort  in  this  ststnte,  vhen  it 
is  considered  that  the  foreign  corpora- 
tion bat  no  right  to  enter  the  domes- 
tic 8tat«  to  do  business  at  all  without 
the  consent  ot  its  I^islature,  and  that 
its  legislatnr«  ma^  therefore  pre- 
scribe, aa  one  ot  the  conditions  of  iU 
consent,  the  manner  in  which  pro- 
cess of  gamiahment,  or  other  process, 
is  to  be  served  upon  its  officers.  The 
right  of  a  foreign  corporation  to  do 
bnalnew  wltliin  the  State  of  Michigan 
is  therefore  dependent  upon  its  com- 
pliance with  and  sabmisBion  to  the 
above  statnt«.  first  NaL  Bank  *, 
Borch,  80  Wch.  842;  i.  a.  46  N.  W. 
Rep.  9S.  It  has  been  held,  in  Ui»- 
«Mri,  that  isrrice  of  gamiahment  ia 


•Qch  cases  may  be  had  on  the  anthor- 
ized  agent  of  the  foreign  corporation, 
be  beii^  the  chief  or  managvag  opctr 
thereof,  within  the  meaning  of  a  stat- 
ute providing  that "  notice  of  gamiah- 
ment shall  be  served  on  a  corporation 
in  writing,  bf  delivering  such  notice, 
or  a  copj  thereof,  to  the  president, 
secretary,  treunrer,  cashier,  or  other 
chief  or  managing  officer  of  snch  cor- 
porstion."  McAllister  «.  Pennsyl- 
vania Ins.  Co.,  S8  Mo.  214. 

*  Bo  held  nnder  a  statnta  in  Shafer 
Iron  Co.  «.  Stone,  88  Mich.  464;  «.  c 
60  N.  W.  Rep.  389.  It  was  also  held 
that  astatutory  provision  (How.Mich. 
Stat.,  %  80811  reqofring  a  gamiebee  to 
appear  before  a  circnlt  Judge,  etc,  and 
submit  to  a  personal  examination, 
did  not  apply  to  the  case  where  a  for- 
eign corpotatioa  was  Boznmoned  aa 
iMd. 
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CHAPTER  CCI. 

TAXATION  OF  FOBEIGN  GORPOBATIOHS. 


8067. 
8088. 


son. 

80^ 
S093. 


8100. 

noi. 


Genenl  pover  of  Statei  to  tax 

foreign  corporBdona. 
Whether  protected  from  nneqaal 

taxation  by  the  FoorWeath 

Amendment. 
Further  of  this  tabject. 
Doctrine  that  State*  cannot  tax 

itneiKn    corporationa  difier- 

Mttly  from  domoatio  corpora- 

tiong. 
Application    ol    proviBionB   in 

Btate  conaUtationa  requiring 

all  taxation  to  be  uniform, 
Statea  cannot  tax  foreign  corpo- 

rationa  which  are  agencieg  of 

the  United  States. 
Btate  taxation  of  property  in- 
vested  in   aecoritiea  of  the 

United  States. 
Taxing  pover  over  the  property 

of  foreign  corporations  as  af- 
fected by  the  tiiut  of  their 

property. 
Sittu  of  interstate  property  for 

the  piirpoees  of  taxation, 
Siiut  of  ahipa  at  sea. 
jSilui  of  the  rolling  stock  of  in* 

tentate  railway  companiea. 
TftxiJiK  the  capital  of  foreign 

oorporatione. 
Farther  of  this  sabject. 
Taxing  the  ca^ta)  employed  by 

lorsign   corporations  within 

the  State. 
Taxing  f(»eign  ocnporations  hav 

ing  agencies  within  the  State. 
Taxing     foreign    corporattons 

"doing    business    in    this 

State." 
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Taxing  capital  of  fordgn  corpo- 
rations domiciled  within  the 
State,  hut  doing  bodneaa 
without  the  State. 

Int«rpretation  of  words  and 
phrases  in  etatntes  laying 
taxes  npon  foreign  corpora- 
Taxation  of  foreign  corpora- 
tiona  when  engaged  in  biter- 
■tate  commerce. 

Taxation  of  domeatie  corpora- 
tions engaged  in  interstate  or 
foreign  commerce. 

State  licenae  or  privilege  taxes 
npon  foreign  corporationH  en- 
gaged in  interstate  commerce. 

Farther  d  this  Hubject. 

License  taxes  diatingmsbed 
from  licenses  of  occapationa. 

Taxes  upon  the  receipts  of  trans- 
portation companies  derived 
from  interstate  commerce. 

Taxation  of  goods  is  interstate 
transiL 

Taxation  of  goods  in  transit 
through  the  State. 

Immaterial  how  the  tax  is  laid. 

When  interstate  transit  com- 
mences so  as  to  exempt  the 
property  from  State  tazatitm. 

Taxing  sales  made  within  the 
State  by  non-resident  corpo- 
rations. 

Taxation  of  gross  receipts. 

The  question  how  Judicially 
settled. 

A  farther  explanation  of  these 
decisiona. 
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8Bcnoif  SacnoH 

8119.  Tha  present  doctrine  restated.  S128.  Tazatson  ol   interstate  bridge 

6120.  Validity  of  a  tax  upon  the  f  ran-  companies. 

chise  of  foreign  corporationa.  8129.  Uetbods  of  aaseBBment  of  inter- 

8121.  Franchise  taxes  npoo  domestio  etate  bridges. 

eorporfttioni  doing  bnsineas      8130.  Taxation  ol   lovperty  of  rail- 
wholly  in  foreign  conntriee.  roads  consolidated  with  bx- 

8122.  Taxation  of  tel^raph  compa-  eign  railroad  companies. 

niea,  81S1.  Exemption  of  foreign  corpor*- 

8123.  Taxation  of  foreign  telephone  tionB  from  taxation. 

companies   lutving  domestic  8132.  Betaliatory  taxation  of  foreign 
companies  aa  licensees.  corporatione. 

8124.  Taxation  of  express  companies.  8133.  Taxes  or  tolls  for  the  nse  of  im- 

8125.  Taxation  of  sleeping-car  com-  proved   facilities  of   navig^ 

panies.  tion. 

8126.  Taxation  of  ferry  companiea  In:-      8134.  Excise  taxes  npon  foreign  cor- 

corpontted  in  other  States.  .  porations  in  Uaseocbueette. 

81Z7.  Taxation   of    foreign    railrdlftd  8135,  Actions  by  foreign  corportttioDB 

companies  operating  dome»-  to  recover  back  taxes, 
tic  railroads  nnder  a  lease. 

g  8087.  Ct«neral  Power  of  States  to  Tax  Foreign  Corpora* 
tloiui. —  With  eiceptions  hereafter  indicated,  relating  to  cases 
where  foreign  corporations  are  engaged  in  interstate  com- 
merce, or  to  cases  where  they  are  agencies  of  the  United 
States,  and  to  other  special  cases  elsewhere  considered,  —  the 
Federal  Constitution  imposes  no  restraint  upon  the  States  in 
regard  to  the  taxation  of  foreign  corporations;  but  the  rule  is 
that,  whereas  the  States  have  the  power  to  exclude  tbem 
entirely,'  they  hare  the  power  to  impose  upon  them  such  bur- 
dens, as  the  condition  of  their  entering,  as  they  may  see  fit; 
and  these  burdens  or  impositions  may  as  well  take  the  form 
of  taxation  at  a  greater  rate  or  npon  a  difierent  principle  from 
that  applicable  to  domestic  corporations,  as  any  other.  When, 
therefore,  the  foreign  corporation  is  of  such  a  character,  —  as, 
for  instance,  if  it  is  an  insurance  company  and  consequently 
not  engaged  in  interstate  commerce,* — that  the  State  has  the 
power  to  exclude  it  altogether,  it  is  under  no  Federal  restraint 
in  respect  of  this  power  of  taxation  over  it  As  a  foreign  cor- 
poration is  not,  within  the  domestic  State,  entitled  to  the 
prwileget  and  immunities  of  citiz«na  of  other  Statet,  within  the 

»  Ante,  a  7876,  7884,  a  uq.  *  Ante,  S  7880. 
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meaning  of  the  Federal  Constitution,*  it  cannot  demand,  nnder 
that  constitntion,  that  it  shall  be  taxed  at  the  same  rate  and 
on  the  same  principle  as  corporations  of  the  domestic  State.* 

g  80S8.  WItettaer  Protected  tronk  Unequal  Taxation  by 
tbe  Foarteenfh  Amendment.  —  The  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States  contains  this  prohibi- 
tion: "Nor  shall  any  State  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."  *  The 
extent  to  which,  if  at  all,  this  provision  protects  foreign  cor- 
porations from  unequal  taxation  by  the  States,  does  not  as  yet 
seem  to  have  been  conclusively  determined.  In  two  celebrated 
decisions,  rendered  in  the  Circuit  Court  of  the  United  States 
sitting  in  California,  it  was  held  that  corporations  were  enti- 
tled to  protection  against  unequal  taxation  under  the  opera- 
tion of  these  provisions,  and  that  the  principle  of  taxation 
prescribed  by  the  Constitntion  «f  California  for  railroad  com- 
panies, operated  to  deny  to  the  railroad  companies  challeng- 
ing the  validity  of  the  tax,  the  equal  protection  of  the  laws  of 
that  State.*  These  decisions  were,  it  la  understood,  taken  to 
the  Supreme  Conrt  of  the  United  States,  buV  the  writer  does 
not  understand  that  they  ever  reached  a  determination  on 
their  merits  in  that  tribunal.*  Prior  to  the  rendition  of  these 
decisions,  the  Supreme  Coart  of  the  United  States  had  held, 
according  to  a  syllabus  evidently  drawn  by  the  justice  wnting 
the  opinion,*  that  "  while  the  Constitution  of  Illinois  requires 
taxation,  in  general,  to  be  uniform  and  equal,  it  declares,  in 
oxprees  terms,  that  a  large  class  of  persons  engaged  in  special 
pursaits,  among  whom  are  persons  or  corporations  owning 

*  Antt,  i  7S74.  13. ;  Santa  Olara  Ooanty  «.  SoBthem 
>  Singer  Han.  On,  «.  Wright,  88      Faclflc  B.    Co.,   18   Fed.  Bep.  S8S, 

Fed.  Bep.  121 ;  Com.  g.  New  York  &a.  opinions  bf  Reld  and  Bawyer,  33. 
B.00.,  129  Fa.  St.  463;  i.e.  19  Am.  *  See  Singer  Han.  Co.*.  Wright,  S3 

St.  Bep.  724 ;  18  Atl.  Bep,  413.  Fed.  Bep.  121,  where  tbef  are  so  le- 

*  CouBt.  U.  8.,  amend.  14,  i  1.  femd  to. 

*  Railroad  Tax  Caees,  IS  Fed.  Bep.  •  Hr.  Jiutloa  Miller. 
7S3,  opinions  by    Field  and  Sawyer, 
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fVanehieeB  and  privileges,  may  be  taxed  aa  tbe  legislature  shall 
determine,  hj  a  general  law,  uniform  <u  to  the  data  vponwhieh 
it  operate*;  and  under  this  provision  a  statate  is  not  unoon- 
■titntional  which  prescribe  a  different  rale  of  taxation  for 
railroad  companies  from  that  for  individnals;  nor  does  it  vio- 
late an;  provision  of  the  Constitution  of  the  United  States." ' 


g  S0S9.  Farther  of  This  Salcject.' — liftter  decisioDB  of  the 
court  are  to  the  effect  that  the  Fourteenth  Amendment  "  does 
not  prevent  the  elaaaifieation  of  property  for  taxation, —  subject- 
ing one  kind  of  property  to  one  rate  of  taxation,  and  another 
kind  of  property  to  a  different  rate, — distinguishing  between 
franchises,  licenses,  and  privileges,  and  visible  and  tangi- 
ble property,  and  between  real  and  personal  property,  Nor 
does  the  amendment  prohibit  tpeci(U  legialation.  Indeed,  the 
greater  part  of  all  legislation  is  special,  either  in  the  extent  to 
which  it  operates,  or  the  objects  sought  to  be  obtained  by  it. 
And  when  such  legislation  applies  to  artificial  bodies,  it  is  not 
open  to  objection  if  all  such  bodies  are  treated  alike  under 
similar  circumstances  and  conditions,  iu  respect  to  the  privi> 
leges  conferred  upon  them  and  the  liabilities  to  which  they  are 
subjected." '  It  does  not,  for  instance,  prevent  the  State  from 
laying  a  tax  upon  the  corporate  franchise  or  business  of  all 
corporations  created  under  any  law  of  the  State,  or  of  any 
other  State  or  country,  and  doing  business  within  the  State, 
which  tax  is  measured  by  the  extent  of  its  dividends  for  the 
current  year.*  Nor  does  it  prevent  a  State  from  laying  a  per- 
eentage  tax  upon  the  gross  receipts  of  express  companies  derived 

■State   Biilrood  Tax   Ohm,    09  other  kinds  of  bnaineea ;  snd  that  thte 

U.  8.  676.     This  decision  waa  fol-  smendmeat  does  not  prohibit  a  State 

lowed,  aa  late  as  the  year  1887,  in  from  impocdDg  a  tax  on  one  class  of 

Singer  Uan,  Oo.  e.  Wright,  33  Fed.  baeinem  and  not  on  another. 
Bep.  121,  aa  involving  the  concluBion  ■  Home  Ins.  Co.  •.  New  York,  134 

that  a  tax  laid  u]^  a  particular  buai-  V.B.  GD4.  SOO;    reaffirmed  in  Pacific 

ness,  whether  carried  on  by  corpwa-  Ex.  Oo.  *.  Seibert,  142  U.  S.  339, 862 ; 

tiona  or  individnals,  is  not  pnrfiiblted  s.  e-  affirmed,  44  Ped.  Rep.  310. 
by  the  Fourteenth  Amendment,  al-  *  Home  Ins.  Oo,  v.  New  Yoik,  184 

though  a  similar  tax  is  not  laid  npoa  V.  8.  694, 
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from  business  done  within  the  State.*  It  was  held  in  a  cele- 
brated collection  of  cases,  that  a  State  law  for  the  valuation 
of  property  and  the  asfieasment  of  taxes  thereon,  which  pro- 
vides for  the  dUtribiUion  of  property  subject  to  its  proviaions 
into  different  elaasea;  which  makes  for  one  class  one  set  of  pro- 
visions as  to  modes  and  methods  for  ascertaining  the  value,  and 
as  to  right  of  appeal,  and  different  provisions  for  another 
class  as  to  those  subjects;  but  which  provides  for  the  impartial 
application  of  the  same  means  and  methods  to  all  constituents 
of  each  class,  so  as  to  operate  eqnally  and  uniformly  on  all  per- 
sons in  similar  circumstances, —  denies  to  no  person  affected 
by  it  "  the  equal  protection  of  the  laws,"  within  the  meaning 
of  the  Fourteenth  Amendment.* 

g  8090.  Doctrine  that  State*  cannot  Tax  Foreign  Corpo- 
rations   DUTerently    from   Domestlo   Corporattobs,  — -  It  was 

strongly  reasoned  in  a  State  court  by  an  eminent  judge,  that 
it  is  not  competent  for  a  State  to  lay  a  tax  upon  a  foreign 
corporation  in  a  mode  which  differs  in  principle  from  that 
which  she  applies  in  the  taxation  of  her  own  domestic  cor- 
porations.* This  reasoning  appears  to  have  been  the  mere 
dicta  of  the  judge  who  wrote  the  opinion.  It  was  not  directly 
applicable  to  any  question  before  the  court;  because  the  for- 
eign corporation  which  was  the  subject  of  the  tax  the  validity 
of  which  was  drawn  in  question,  was  engaged  in  interttate  oom- 
meree,  and  hence  could  not  be  excluded  from  the  State;  nor 
could  the  Stete  impose  conditions  upon  its  entering  to  do 
business  within  its  limits.  In  cases  where  the  corporation  is 
engaged  in  interstate  commerce,  or  is  an  agency  of  the  Federal 
government,  so  that  the  State  has  no  power  under  the  consti< 
tution  to  keep  it  out,  then  it  may  be  assumed  that,  in  any 
case  where  the  State  can  tax  it  at  all,  it  will  be  obliged  to 
apply  to  it,  when  doing  business  within  ite  limits,  the  same 

*  Pacific   Es.  Go.  «.  Beibett,  142     Oo.  v.  FennBylvanU,  IM  U.  B.  SSS, 
V.  S.  S39,  361 ;  afflrming  (.  o.  44  Fed.     287. 

Bep.  810.  *  Erie  Btdlway  Oo.  *.  Btate,  81  N. 

*  Eentackr  Railroad  Tax  CasM,     J.  L.  fiSl,  543;  t.  e.  86  Am.  Dec  828; 
116  U.  8. 321.    See  aleo  Bell's  Gap  B.     opitiioa  b;  Beasley,  0.  J. 
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principle  of  taxation  wblch  it  applies  to  its  own  citizens  and 
corporatioDs;  and  it  has  been  bo  beld  in  eeveral  cases  whore 
the  question  has  arisen  under  State  cunstitntions.*  For  in- 
stance, it  baa  been  held,  under  tbe  Constitution  of  Louisiana, 
which  requires  that  "  all  property  shall  be  taxed  in  proportion 
to  its  value,"  that  a  tax  upon  the  gross  receipts  of  a  foreign 
corporation  is  a  property  tax,  because  tbe  constitution  con- 
templates but  two  kinds  of  taxation,  property  taxes  and  license 
taxes;  so  that  tbe  tax  becomes  unconstilutionai  in  view  of  tbe 
fact  that  domestic  persons  and  corporations  are  not  so  taxed.* 

%  S091.  Application  of  ProTlslons  In  State  Constitutions 
Reqnliinff  All  Taxation  to  be  Uniform.  —  It  has  been  held 
that  a  constitutional  provision  that  "all  taxation  shall  be 
uniform  upon  the  same  class  of  subjects,  and  ad  valorem  on 
all  property  subject  to  be  taxed  within  tbe  territorial  limits  of 
tbe  authority  levying  tbe  tax,  and  shall  be  levied  and  collected 
under  general  laws,"*  is  not  violated  by  a  statute  imposing  a 
specific  tax  "upon  every  sewing-inacbine  company  selling  or 
dealing  in  sewing  machines,  by  itself  or  its  agents,  in  this 
State."  *  The  governing  principle  is  that  such  a  constitutional 
provision  does  not  prevent  the  imposition  of  a  tax  upon  one 
cla«B  of  business  and  not  upon  another.*  Upon  a  similar 
ground,  it  has  been  beld  that  a  statute  which  requires  express 
companies  to  make  returns  of  so  much  of  their  gross  receipts 
aa  is  derived  from  their  business  within  the  State  and  which 
lays  a  percentage  tax  upon  those  gross  receipts,  is  not  pro- 
hibited by  a  similar  provision  of  tbe  Constitution  of  Missouri 

*  Parker  «.  Korth  British  Jtc  Ina.  tiona  traQSOCtiiig  the  same  kind  ol 

Co.,  42  La.  An.  42B ;  t.  e.  7  Bouth.  Rep.  bnaineu  (Const.  La.,  art.  217)  applies 

600;  San  Franciaco  v.  Liverpool  &c.  exclusively  to  foreign  corporations. 

Ina.  Co.,  74  CaL  113 ;  i.  e.  6  Am.  SU  New  Orleans  v.  Pontcbartrain  R.  Co., 

Bep.  426.    Bee  antt,  4  7877,  note,  lor  41  La.  An.  619. 
obeervationi  on  this  \&et  caae.  *  Const.  Ga.,  art.  7,  4  2. 

■  Parker  v.  North  British  Ac.  Ins.  *  Singer  Slan.  Oo.  v.  Wright,  33 

Co.,42La.An.42S;  j.o.78outh.Bep.  Fed.  Bep.  121. 

599.    It  has  been  held  that  a  conati-  *  Cutlifl  v.  Albany,   60  Qa,   697. 

tational  proyision  in  tbia  State  re-  Bee  also  Davis  o.  Haoon,  64  Ga.  128 ; 

qairing  taxes  to  be  graduated  and  *.  e.  37  Am.  Rep.  60;  Athena  v.  Lon^ 

equ^  and  nniform  as  to  all  corpora-  64  Ga.  330. 
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against  aneqaal  tazatioo.*  So,  it  has  been  Iield  that  a  pro- 
Tision  of  the  constitntion  of  a  State,*  that  "  taz«8  shall  be  uni< 
form  upon  the  same  class  of  sabjects,  vithin  the  territorial 
limits  of  the  eothorit^  levying  the  tax,  and  shall  be  levied 
and  collected  nnder  general  laws,"  does  not  restrain  the  legis- 
lature, when  classifying  the  subjects  of  taxation,  from  placing 
foreign  inauranee  companies  in  a  class  by  themselves  from 
domeatie  eompaniet,  and  taxing  them  differently  from  the  man- 
ner in  which  domestic  insurance  companies  are  taxed.  There- 
fore, a  statute  requiring  foreign  insurance  companies  to  pay 
an  annual  tax  of  three  per  cent  upon  premiums  received 
by  tbem  within  the  State,  was  held  valid,  although  domestic 
insurance  companies  were  not  so  taxed,* 

g  8093.  States  cannot  Tax  Foreign  Corporations  Wblch 
are  A^enclea  of  tbe  United  States.  —  The  States  have  no 
power,  by  taxation  or  otherwise,  to  retard,  impede,  burden,  or 
in  any  manner  control  the  operations  of  the  constitutional 
laws  enacted  by  Congress  to  carry  into  effect  the  powers 
vested  in  the  national  government.*  They  cannot,  therefore, 
by  taxation  or  otherwise,  impose  burdens  upon  foreign  corpo- 
rations which  exist  within  their  limits  as  agencies  of  the 
government  of  the  United  States,  although  they  may,  no 
doubt,  tax  the  property  of  sncb  corporations  as  the  property  of 
other  corporations  is  taxed.*  Kor  does  this  principle  extend 
BO  far  as  to  exempt  from  taxation  by  a  State,  the  property  of  a 
corporation  which  may  in  part  perform  the  office  of  an  agent 
of  the  United  States.* 

>  Pacific  Ex.  Co.  «.  Seibert,  143  anan,  S  Har.  &  J.  (Ud.)  317;  Bnlow 

Xr,S.339;  «.  e.  44  Fed.  Rep.  310.  ir.Cit7Coniii^,lNoHft  UcO.  (B.C.) 

■  OonsL  Penn.,  art.  0,  sec  1.  627. 

*  Qennania  XAfe  Ins.  Co.  n.  Com.,  *  Bsnta  Clara  Coanty  «.  Boatb- 
85  Pa.  Bt.  613.  See  Pacific  Ex.  Co. «.  era  Pacific  £.  Co.,  18  Fed.  Bep.  SSG. 
Seibert,  142  IT.  &.  389, 356,  when  this  Thus,  the  Dnion  Pacific  Raihoad  Com- 
CMe  is  cited  with  approraL  pany  vm  incorporated  nnder  the  lava 

•  McCoUoch  *.  Mar^and,  4  Wheat,  of  the  United  Sutea.  It  waa  bailt  in 
(U.  SO  318.  large  part  bj  the  aid  of  the  credit  of 

'  HcCnllodi  ■.  Maryland,  tupra;  the  United  Btatee.    In  ntnin  for  that 

Oiborn  v.  Bank  of  United  States,  9  atd,  it  la  under  certain  special  duties 

Wheat.  (U.  B.)  738;  State  v.  Bach-  in  regard  to  transporting  troops,  and 
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S  8093.  State  Taxation  of  Prop^ty  Inyeated  fn  fiecnri- 
tlea  of  tbe  United  States.  —  The  Gongresa  ol  the  United 
States,  In  aathorizing  the  issue  of  bonds,  to  raise  money  to 
aid  in  the  suppression  of  the  late  Kebetlion,  in  order  that  the 
bonds  might  be  better  marketed,  exempted  them  from  taxa- 
tion by  State  aatbority,  whether  they  should  be  held  by  indi- 
viduals,  corporations,  or  associations.'  The  construction  of 
this  statute  has  given  rise  to  some  contrOTersy;  but,  as  already 
seen,*  it  has  been  held  that  it  is  competent  for  a  State  to  tax 
the  franehiut  of  a  corporation,  without  reference  to  the  char- 
acter of  the  property  in  which  its  capital  stock  or  its  deposits 
of  money  are  invested.*    So,  it  is  competent  for  a  State  to  lay 


ptaiorming  other  HTrices  for  the 
United.  Btmtee;  hat  yet  iie  Jlxtd  jnvp- 
trtjf  ie  texkble  b7  a  State  ia  common 
with  other  railroad  property  in  the 
State.  Railrgad  Co.  •.  Peniston,  18 
Wall.  (U.  S.)  6;  TbomeoD  v.  Paci- 
fic Bailroad,  9  Wall.  (U.  B.)  679.  Bo, 
the  B7Bt«m  of  national  bajikt  was 
created  daring  the  late  Civil  War  to 
idd  the  fiscal  operations  of  the  gov- 
ernment, and  to  a&ord  a  market  for 
bonds  iesuod  by  the  government  to 
raise  money  for  the  prosecation  of 
the  war,  by  reqnlring  such  banks  to 
deposit  snch  bcmds  as  a  security  for 
their  circulating  notes.  Notwith- 
standing this,  the  States  have,  as  we 
have  already  seen,  the  power  to  lay  a 
tax  upon  the  iftoret  of  such  banks. 
National  Bank  «.  Com.,  9  Wall. 
(U.S.)  353;  ante,  4  2355,  e(  it?.  In 
this  and  other  coses  the  limitation 
is  "  that  the  agencie«  of  the  Federal 
government  are  only  exempted  from 
State  legislation,  so  tar  as  that  legis- 
lation may  interfere  with  or  impair 
their  efficiency  in  performing  the 
functions  by  which  they  are  design- 
ed to  serve  that  government.  Any 
other  rnle  would  convert  a  principle 
founded  alone  in  the  necessity  of  s^ 
coring    to    the   government  of    the 


United  States  the  means  of  exerdg- 
iiMC  its  It^timate  powers,  into  an  nn- 
anthorized  and  unjustifiable  invasion 
of  the  r^hts  of  the  States."  Na- 
tional Bank  •.  Com.,  9  Wall.  (U.  S.) 
S53;  again  quoted  in  Western  Union 
Tel.  Co.  *.  Attorney-General,  126  U.  8. 
630,  651.  Bo,  the  Wettem  Union 
Ttlegraph  Company,  having  accepted 
certain  proviHtons  of  the  Revised 
Statates  of  the  United  States,  corriea 
on  its  operations  under  franchises  re- 
ceived from  the  United  States,  thoo^ 
incorporated  under  the  taws  of  one  of 
the  States.  It  is  obliged,  in  return 
for  the  franchises  granted  by  the 
United  Statee,  to  give  precedence  to 
the  business  of  the  United  States. 
It  is  hence,  in  e  primary  sense,  an 
agent  of  tba  United  8ta(«e.  But 
nevertheless  its  property  within  a 
8tat«  is  BDbject  to  taxation  by  that 
State,  in  common  with  the  general 
mass  of  property  therein.  Western 
Union  Tel.  Co.  «.  Attorney- Oenerol, 
125 U.S.  630. 

>  12  U.  8.  6Ut.  at  lATge,  848,  di. 
89,^2. 

■  AiOe,  i  6668,  «t  m?. 

•  Society  tor  Savings  v.0dte,6WalL 
(U.  8.)  694;  Provident  Institution  •• 
Massachusetts.  6  WalL  (U.  8.)  611. 
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a  tax  upon  the  corporate /rancAue  or  busineu,  constraed  to  bo 
really  eb  a  tax  upon  its  right  or  privilege  to  do  business  within 
the  State  in  a  corporate  capacity,  and  not  technically  a  tax 
upon  its  franchise,  although  admeasured  upon  its  dividend$ 
declared,  and  although  a  portion  of  such  dividends  may  be 
derived  from  interest  on  capital  invested  in  bonds  of  the 
United  States.^  The  immanity  from  taxation  by  such  an  act 
of  Congress  extends  to  foreign,  as  well  as  to  domestic  corpo- 
rations; and  hence  where  a  foreign  insurance  company  had 
deposited  with  the  Comptroller  of  the  domestic  State,  uader  a 
domestic  statute,  securities  to  a  given  amount,  for  the  protec- 
tion of  domestic  policy-holders,  as  a  condition  precedent  to 
its  right  to  do  business  within  the  domestic  State,  it  was  held 
that  such  securities  were  liable  to  assessment  and  taxation,  in 
like  manner  with  other  property  held  within  the  State  by 
residents  or  non-residents,  except  as  to  that  portion  invested 
in  stocks  of  the  United  States,  which  was  not  taxable.* 

S  8094.  Taxing  Power  over  tbe  Property  of  Forelcn  Cor- 
poration* as  Affected  bj  the  Situs  of  tbelr  Property. — Tbe 

power  of  taxation  of  a  State  ia  limited  to  persons,  property* 
and  business  within  its  juriadieUon,  and  it  is  not  competent  for 
a  State  to  lay  a  tax  upon  property  which  is  situated  within 
aitothtr  State  or  eoimtry.*  Upon  this  subject  it  has  been  said: 
"Where  there  is  jurisdiction  neither  as  to  person  nor  prop- 
ertyi  the  imposition  of  a  tax  would  be  ultra  viret  and  void. 
If  the  legislature  of  a  State  should  enact  that  the  citizens  or 
property  of  another  State  or  country  should  be  taxed  in  the 
same  manner  as  tbe  persons  and  property  within  its  own 

I  Home    Insurance   Co.    «.    New  muler  tbe  Uwa  ot  a  State  in  oommoa 

York,  134  U.  6.  6M ;  aflinnlng  t.  a,  with  other  pvper^.    People  t.  Com- 

92  N.  Y.  828.  minlonen,  28  N.  Y.  192.     Bat  this 

>  Intamatioaol  Xile    dec.   Boc.  «.  Beeina  opposed  to  the  Etodenl  doo- 

OommiBaioners,  28  Barb.  (N.  Y.)  318.  trina. 

It  baa  been  held  that,  without  the  *  Com  ot  State  Tax  on  Ftoralgn- 

aid  or  the  interposition  ot  a  Federal  held  Bonds,  19  Wall.  (U.  8.)  800; 

Stotnte,  ttoek  in  the  pubtie  debt  <tf  the  People  «.  Equitable  Trort  Co.,  96  K. 

Vhited  Stale*,  whether  owned  b;  in-  Y.  387,  383. 
dlviduala  or  corporationa,  ia  taxable 
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liDQits  and  subject  to  its  authority,  or  in  auy  other  manner 
whatsoever,  such  a  law  would  be  as  much  a  nullity  as  if  in  con- 
flict with  the  most  explicit  constitutional  inhibition.  Juris- 
diction  is  as  necessary  to  valid  legislative  as  to  valid  judicial 
action.'"  On  the  other  hand,  all  tangible  property  sititated 
within  a  State,  except  securities  of  the  United  States,  is  taxable 
by  the  State,  without  reference  to  the  domicile  of  the  owner, 
or  to  the  manner  in  which  such  property  is  employed,  whether 
in  inteTstate  commerce  or  not.*  It  is  obvious  at  a  glance  that 
this  must  be  the  rule;  siuce  a  principle  which  would  exonerate 
from  taxation  the  property  of  a  State  employed  in  the  opera- 
tions of  interstate  commerce,  would  exonerate  all  the  railroad 
and  telegraph  property  in  the  State,  and  cast  the  burden  of 
taxation  upon  other  property.* 


>  St.  Lonla  v.  Ferry  Oo.,  II  Wall. 
(U.  S.}  423,  4S0,  opinion  ol  the  court 
by  Hr.  Jnatice  Bwayne. 

»  Weatern  Union  Tel.  Co.  e.  Attor- 
ney-General, 13S  n.  B.  530;  Western 
Unu»  Tel.  Co.  o.  SUte,  64  N.  H.  265 ; 
t.  0.  9  AtL  Rep.  G*7;  lUilrood  Co.  v. 
P«niBton,  18  Wall.  (U.  B.)  5;  Thorn- 
Bon  «.  Padflc  Railroad,  S  Wall.  (U. 
8.)  679;  Delaware  B^lroad  Tax,  18 
Wall.  (TT.  B.)  206, 232;  Telegrapli  Co. 
r.  Texaa,  106  U.  S.  460,  464;  Qlon- 
cester  Ferry  Co.  e.  Pennflylvania,  114 
U.  &  196,  206,  211;  Marye  v.  Balti- 
more Ac.  B.  Co.,  127  V.  B.  117,  124; 
Lelonp  V.  Mobile,  127  V.  S.  640,  M3; 
Pnllnum'B  Palace  Car  Co.  v.  Fenniyl- 
rania,  141  U.  S.  16,  23;  International 
Lite  AMurance  Soc.  v.  CommisBioners, 
28  Barb.  (N.  Y.}  318;  Blackstonv 
Han.  Oo.  v.  Blackstone,  18  Gray 
(Ham.),  488.  Thus,  it  haa  been  fre- 
qoently  held  that  tuteh  engaged  in 
foreign  or  interstate  commerce,  and 
duly  enrolled  and  licensed  onder  the 
acta  of  CongresB,  may  be  taxed  by 
Btate  anthini^  u  perscmal  property ; 
provided  the  tax  is  not  a  tonnage  duty, 
and  ia  levied  only  at  the  port  (^  nsi»- 


try,  and  the  vessel  is  valued  aa  other 
property  in  the  Btate,  without  unfa- 
vorable discrimination  on  account  of 
its  employment.  Transportation  Co. 
ir.  Wheeling,  99  V.  B.  273;  Moi^can  v. 
Parham,  16  Wall.  (U.  B.)  471;  Hays 
t>.  Pacific  Uali  Steamship  Co.,  17 
How.  (TT.  8.)  696;  Wiggins  Ferry  Co. 
».  East  8t.  Louia,  107  U.  B.  365;  Ho- 
ran  v.  New  Orleans,  112  V.  B.  69,  74 
(doctrine  recognised).  Such  decisions 
aa  one  which  held  that  a  tax  laid  for 
the  purposes  ol  revenue  upon  the  roU- 
iitg  ttoch  of  a  railroad  company  is 
tantamount  to  a  tax  upon  paaeengeta 
and  freight,  and  an  unconstitutional 
interference  with  intentaU  commerce 
(Minot  V.  Philadelphia  &c  R.  Co.,  2 
Abb.  CU.  a)  823),  are  necessarily  over- 
niUd  by  the  above  decisions. 

*  Thus,  stock  in  trade  or  goods  em- 
ployed in  manufactnriiig  in  Hasaa- 
chusetts,  are  not  exonerated  from 
taxation  therein,  although  the  owner 
reodea  and  does  business  in  another 
Btate,  where  he  is  liable  to  pay  taxea 
on  hie  personal  proper^.  Leonard 
«.  New  Bedford,  16  Gray  (Haas.),  292. 
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{  8095.  Sltofl  of  Intemtete  Pnqperty  for  tb«  PaipoMS  of 
Toxatioa. —  Such  being  the  limit  of  power  of  taxation  po8- 
■esaed  by  a  State,  the  question  of  the  titvs  of  movable  prop- 
erty for  the  parposes  of  taxation  becomes  one  of  the  greatest 
importance.  And  here  it  is  to  be  observed  that  the  principle 
that  the  tUiu  of  peraoaal  property  is  the  domicile  of  its  ovner, 
iB  not  the  governing  principle  in  respect  of  tangible  personal 
property,  but  that  it  it  competent  for  a  State  to  lay  and  enforce 
a  tax  against  all  tangible  movable  personal  property  situated 
tontintumsly  *  within  its  botmdariei,  withoat  reference  to  the 
domicile  of  its  owner,  although  the  same  property  may  be 
taxed  against  the  same  owner  in  another  State.*  The  law  on 
this  subject  has  been  clearly  expressed,  with  the  citation  of 
applicatory  authorities  in  the  margiot  by  Mr.  Justioe  Gray,  in 
an  opinion  characterized  by  his  nsnal  learning  and  research:* 
"No  general  principles  of  law  are  better  settled,  or  more  fun- 
damental, than  that  the  legislative  power  of  every  State  ex- 
tends  to  all  property  within  its  borders,  and  that,  only  so  far 
as  the  comity  of  that  State  allows,  can  auch  property  be 
affected  by  the  law  of  any  other  State.  The  old  rule,  expressed 
in  the  maxim  moHlia  tequuntur  personam,  fay  which  personal 
property  was  regarded  as  subject  to  the  law  of  the  owner's 
domicile,  grew  up  in  the  middle  ages,  when  movable  property 
consisted  chiefly  of  gold  and  jewels,  which  conld  be  easily 
carried  by  the  owner  from  place  to  place,  or  secreted  in  spots 
jEnown  only  to  himself.  In  modem  times,  since  the  great 
increase  in  amount  and  variety  of  personal  property,  not  im- 
mediately connected  with  the  person  of  the  owner,  that  rule 

*  The  mere  tact  that  morableproi^  affirmed  and  commented  upon) ;  St- 

erty,  as,  (or  instance,  a  hoaloi  vattl,  Lonia  v.  Ferry  Co.,  11  Wall.  (tJ.  S.) 

temporu-ily   comes   to    a    place  or  433,  430  (doctrine  recognised) ;  Inter- 

toDcbea  at  its  wharf  in  the  operations  national  Life  Aaanrance  Oo.  v.  Com- 

ef  commerce,  does  not  pv%  JDrisdic-  miseioneTS,  SS  Barb.  [N.  Y.)  31S;  Fin- 

tion  to  tax  it  at  that  place.    NewAl-  ley  i%  Philadelphia,  32  Pa.  Bt.  381; 

bany  «.  MeeUn,  3  Ind.  481;  «.  e.  56  People  v.  CommiBeiODerg,  23  N.  T. 

Am.  DecS22;  BL  Lonis  v.Ferry  Co.,  224,  328;  Liverpool  &c.  Ins.  Oo.  *. 

11  Wall.  (U.  B.)  433.  AsseiBors,  44  La.  An.  760. 

■Blackstone  Man.  Co.  v.  Blaclc-  'Pnllman'aPalaceCarOo.v.Penn- 

stoae.  13  Gray  (Mass.),  488  (docttiue  sylvania,  141  U.  S,  18,  23. 
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has  yielded  more  and  more  to  the  lex  aitui,  the  law  of  the  place 
where  the  property  is  kept  and  ased.*  Aa  observed  by  Mr. 
Justice  Story,  in  hia  commentaries  just  cited,  'although  mov- 
ables are  for  many  purposes  to  be  deemed  to  have  no  nfiM, 
except  that  of  the  domicile  of  the  owner,  yet  this  being  but  a 
legal  fiction,  it  yields  whenever  it  is  neceaaary  for  the  purpose 
of  justice  that  the  actual  ntui  of  the  thing  should  be  exam- 
ined. A  nation  within  whoae  territory  any  personal  property 
is  actually  situate  baa  an  entire  dominion  over  it  while  therein, 
in  point  of  sovereignty  and  jurisdiction,  as  it  has  over  immov< 
able  property  situate  there.'  For  the  purposes  of  taxation,  as 
has  been  repeatedly  affirmed  by  this  court,  personal  property 
may  be  separated  from  its  owner;  and  he  may  be  taxed,  on 
its  account,  at  the  place  where  it  is,  although  not  the  place  of 
his  own  domicile,  and  even  if  he  is  not  a  citizen  or  a  resident 
of  the  State  which  imposes  the  tax."* 

$  8096.  Sitns  of  Sbips  at  Sea.  —  Ships  or  vesaela  engaged 
in  interstate  or  foreign  commerce  upon  the  high  seas,  or  upon 
other  waters  which  are  a  common  highway  and  having  a 
home  port  at  which  they  are  registered,  under  the  laws  of  the 
United  States,  at  the  domicile  of  their  owners  in  one  State, 
are  not  subject  to  taxation  in  another  State,  at  whose  porta 
they  incidentally  and  temporarily  touch  for  the  purpose  of 
delivering  or  receiving  passengers  or  freight.  But  this,  it  has 
been  pointed  out,  is  because  they  are  not,  in  any  proper 

'Oreon  «.  Vaa  Biukirk,  5  W*U.  490,  499;  Btats  Rulroftd  Tax  OuM, 

(TT.  S.)  307,  and  7  Wall.  (XJ.  8.)  18ft;  AS   TJ.  8.  670,  007,   BOS;    Brown  *. 

Ham;  «.  Kliode  Island  Locomotive  Honston,  114  V,  8.  622;  Ooe  v.  Eirol, 

Work%g3  U.  S.  664 ;  Harkneea  *.  Bos-  U&V.  S.  617, 524 ;  Marya  e.  Baltimore 

BcU.llStr.S.  663,  879;  Walworth  •,  Ac.  R.  Co.,  127  U.S.  117, 123.    Ithaa 

Harris,  129  TJ.  B.  366;  Btor;  on  Oon-  been  held  nnder  a  statute  that  where 

diet  of   Laws,  i  660;    Wharton  on  the  real  estate  of  a  corporation  is  sib- 

CoDflict  of  Laws,  H  207-311.  Dat«  parti;  in  one  townthip  and  partly 

■  Lane  Connt?  v.  Or^;oD,  7  Wall,  in  another,  and  is  occupied  1^  the 

(U.  6.)  71,  77 ;  Bailroad  Cki.  •.  Pens-  corporation,  it  will  be  subject  to  tax- 

sylvania,  16  Wall.  (U.  6.)  90O,  823,  ation  in  the  township  where  the  c<m>- 

824,  328;  Baikoad  Go. «.  Peoleton,  18  poration  resides.    SWte  e.  Warford, 

WaU.  (V.  S.)  6,  89;  Tappan  t>.  Uer-  87  N.  J.  L.  8S7. 
chanu'  NaL  Bank,  19  Wall.  (U.  a) 
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Benie,  abiding  within  its  limita,  and  have  no  continual  pros- 
enc«  or  actual  situs  within  its  jurisdiction,  and  therefore  can 
be  taxed  only  at  their  legal  situs  aad  their  home  port,  and  at 
the  domicile  of  their  owner.*  Bat  the  question,  what  is  the 
home  port  of  a  ship  or  vessel  for  the  purposes  of  taxation,  de- 
pends wholly  upon  the  locality  of  the  residence  of  the  owner, 
and  not  upon  the  place  of  its  enrollment.*  When,  therefore, 
a  ferry  company,  chartered  under  the  laws  of  Illinois,  plied 
with  its  boats  between  East  St.  Louia,  in  Illinois,  and  St.  Louis, 
in  Missouri,  and  its  boats  were  forbidden,  by  an  ordinance  of 
St.  Louia,  lo  remaia  at  its  wharrea  more  than  ten  minutes  at 
a  time,  but  were  tied  up  when  not  in  use,  in  Illinois,  and  their 
officers  and  pilots  lived  there,  —  it  was  held  that  they  were  not 
within  the  jurisdiction  of  the  State  of  Mieaouri  for  the  par< 
poses  of  taxation,  and  that  a  tax  law  taxing  them  as  boats 
"within  the  city"  was  void;  and  this  was  so,  although  they 
were  registered  under  tlie  laws  of  the  United  States  in  St. 
Louis.* 

§  8097.  Situs  of  the  BoUlnir  Stock  of  iDtentate  Batlway 
Oompanles. —  If  the  rule  in  regard  to  tlie  situs  of  ships  and 
vessels  at  sea  for  the  purpose  of  taxation  is  applied  to  the 

>  Fallma&'B    Palace    Oar    Oo.    «,  Feny  Go.  *.  Enst  St.  Loaia,  107  TJ.  S. 

PenaB7lT»nla,  141  U.  S.  18,  23,  opin-  866;   GlouceBtar  Ferry  Co.  •.  Penn- 

ion  by  Ur.  Justice  Gray;  citing  HavB  BylTsnia,  114  IT.  B.  196,    A  t&x  im- 

«.PaciacH&ilSteamBhipCu.,17How.  poaed  by  one  State  on  the  vattu  of 

(U.  8.)  596;  St.  Louia  ».  Ferry  Co.,  11  Bteamboata  plying  between  that  State 

Wall.  (U.  8.)  423.  and  another  State,  which  boats  are 

'  St.  Louia  e.  Ferry  Oo.,  11  Wall,  owned  and  have  their  home  port  in 

(U.  S.)  423,  431 ;  Hill  v.  Golden  Gate,  the  State  imposing  the  tax,  is  not  a 

Nawb.  (U.  8.)  308;  Jordan  e.  Tonng,  riolation  of  the  proviBion  □(  the  Fed- 

37  Me.  276.    The  Act  of  CongreBS  of  eral  constitution  [Const.  U.  8.,  art.  1, 

1789,  H  (1 17.  B.  Stat,  at  Large,  66),  f  10,  par.  3),  prohibiting  the  Stetea 

and  that  oi  1792,  {  3  (1  n.  8.  Stat,  at  from  levying  "any  doty  of  tonnage"; 

Large,  287),  declare  that  the  home  norisit  a  violation  ol  that  provision  oE 

port  of   a  vessel     registered    under  theFederalconBtitution(ConBt.U.S., 

those  acts  shall  be  that,  at  or  near  ait.  1,{  8,  par.  S),  which  confers  npon 

wMeh  her  owntr  reiidei.  OongreBi  power  to  regulate  eommerM 

•  St.  Lonis  ^^  Ferry  Co.,  11  Wall,  among  the  leveral  Stalee.    Wheeling 

(TT.  8.)  423.   Compare  Morgan  v.  Par-  <kc  Trans.  Go.  c.  Wheeling,  9  W.  Vs. 


,  16  Wall.  (U.  8.)  471;  WiK'na      170;  t.  c.  27  Am.  Rep.  £ 
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rolling  atoek  of  railway  companieB,  then  the  conclusion  will 
be  that  such  rolliDg  stock  ia  taxable  only  by  the  State  of  the 
domicile  of  the  corporation,  and  that  the  engines  and  oars  of 
a  railroad  company  cannot  be  taxed  by  a  State  within  which 
they  may  temporarily  come  for  the  parposea  of  commerce; 
and  this  for  two  reaaona:  1.  That  they  have  no  sitiu  within 
that  State,  and  that  that  State  has  no  jarisdiction  over  them 
for  the  parposes  of  taxation;  and,  2.  That  a  tax  laid  upon 
property  thus  temporarily  coming  within  the  limits  of  a  State 
for  the  parposea  of  interBtate  commerce  would  be  a  tax  or  ein- 
bai^  upon  interstate  commerce  itself,  and  hence  unconstitu- 
tional. Thia  theory  is  strongly  brought  out  in  a  dissenting 
opinion  in  the  Supreme  Court  of  the  United  States.*  What> 
ever  doubts  may  attend  this  question,  it  would  seem  clear  that 
the  tUut  of  the  rolling  stock  of  an  ordinary  railway  company, 
for  the  parposea  of  taxation,  ia  within  the  State  of  the  domicile 
of  the  company,*  But  whether  it  can  have  a  situs  for  the  pur- 
poses  of  taxation  in  another  State,  would  seem  to  depend  upon 
the  maimer  in  which,  and  extent  to  which,  it  is  employed  in 
snch  other  State.  If,  for  instance,  a  railroad  company,  created 
by  one  State,  leases  a  connecting  line  from  a  corporation  ere. 
ated  in  an  adjacent  State,  and  regularly  employs  its  roUing 
stock  upon  such  connecting  line,  then  it  would  seem  clear 
'  that,  for  the  purposes  of  taxation,  the  rolling  stock  so  em< 
ployed  acquires  a  situs  in  the  State  within  which  such  leased 
line  is  located;  though  there  are  decisions  opposed  to  thia 
proposition.*    Again  there  is  a  class  of  rolling  stock  which  is 

'  Pnllinan'B   Palace    Oar   Oo.    *.  Vii^iA,  is    not    taxable    in    Tir- 

FennBylTania,  141  U.  8.  18,  30,  di»-  ginia,  because  it  boa  no  tUw  there, 

seating  opinion  by  Mr,  Justice  Brad-  In  its  reasoning,  the  court  compared 

ley,  with  vhom  conourred  Field  and  the  rolhng  stock  of  a  railroad  com- 

Harlan,  JJ.  pony  to  a  ship  at  aea,  tor  the  parposes 

'  This  principle  was,  in  labetance,  of  taxation,  which  analogy,  we  shall 

tavi^Ebt  out  in  the  State  Railroad  see,  has  been  discarded  bf  the  fia- 

"Svt  Cases,  92  U.  8.  676,  607.  preme  Court  of  the  United  States, 

*  Baltimore  Ac,  B.  Co.  v.  Allen,  22  Upon  the  question  of    the  tittu  of 

Fed.  Rep.  376.    It  has  been  held  that  roUing  itoct  for  taxation  by  th«  nariotu 

the  rolling  stock  of  a  railroad  com-  etMnliuormtmieipaliiieiviithinaSlale, 

pany  created  under  the  laws  of  Mary  there  is  some  difference  ol  opinion. 

Und,  used  upon  ita  leased  lines  in  It  baa  been  held  in  Maryland  that 
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owned  by  a  corporation  created  under  the  lavrs  of  one  of  the 
States  and  operated  upon  nearly  all  the  railroad  lines  in  the 
United  Btates  and  Canada,  under  contracts  between  the  corpo- 
ration owning  it  and  the  companies  owning  or  leasing  such 
lines.  We  allude  to  the  de^ing-cart  of  the  Pullman  Palace 
Gar  Company.  If  it  were  to  be  held  a  rule  of  law  that  this 
property  is  taxable  only  in  the  State  of  the  domicile  of  the 
corporation  owning  it,  then  it  would,  in  a  great  majority  of 
cases,  be  taxed  in  the  State  where  it  has  only  a  fictitious  titat, 
bat  within  whose  boundaries  it  never  actually  exists,  and 


tho  Tolling  atoek  d  a  railroad  corpo- 
ration  is  taxable  (U  iU  hamt  pffiee. 
Appeal  Tax  Court  «.  Northern  Cen- 
tral B.  Co.,  60  Hd.  417.  Bo,inMiB- 
•onri  it  has  been  held  that  rolling 
atock  of  a  railroad  companjr,  which  ia 
Umporar^  wttMn  a  county  -which  ia 
not  the  legal  residence  of  the  corpo- 
raUon  ia  not  taxable  in  such  coaatf, 
bat  that  it  ia  to  be  assesaed  and  taxed 
in  the  county  which  ia  the  legal  reai- 
dence  of  the  corporation.  Pacific  R. 
Co.  tr.  Cam  County,  63  Mo.  18.  Some 
earlier  deeiaiona  torn  npon  the  once 
disputed  qneation  whether  the  nliing 
ttoekof  a  railroad  company  ia  real  or 
ptnonal  projperty.  That  it  is  personal 
property  ia  now  the  eettled  doctrine. 
Bute  e.  Northern  Central  R.  Co.,  IS 
Hd.  193;  Bandall  c.  ElweU.  62  N. 
Y.  621 ;  I.  e.  11  Am.  Rep.  747,  Oom- 
pare  Farmere'  Loan  A  Trust  Co.  •. 
Hendrickson,  25  Barb.  (N.  T.)  4S4. 
The  Supreme  Court  of  Iowa  held  in 
one  caae,  which  lacked  the  value  ol 
a  precedent  because  the  juc^es  d»- 
liTtired  separate  and  confusing  opit> 
ions,  that  the  citjr  of  Davenport  had 
not  the  power  to  tax  therolling  atock 
of  a  railroad  company  which  kept  its 
principal  ofBce  and  place  of  bosiaees 
therein,  and  operated  a  railroad  run- 
ning from  within  the  lioiits  of  the 
city  to  another  point  in  the  States 
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Davenport  v.  Uionsaippi  Ac  B.  Oo., 
18  Iowa,  SW.  Sut  oiis  dectaion  was 
ovemdtd  bj  a  aubseqnent  ease,  equal- 
ly confnsing  and  unsatisfactory,  in 
which  the  four  jndgee  delivered  aei^ 
•rate  opinions,  but  in  which  the 
majority  of  the  court  held  that  the 
city  of  DabuquQ,  in  the  State  of 
Iowa,  had  the  power  to  lev;  and  en- 
force the  payment  of  a  tax  npon  the 
rolling  atock  of  the  Dllnoia  Central 
Railroad  Company,  a  corporation  cre- 
ated under  the  laws  of  another  State, 
but  operating  a  railroad  and  OBing  roll- 
ing stock  within  the  corporat*  limits 
of  the  city  of  Dubuque,  Dubuque  «. 
niinois  Central  R.  Co.,  39  Iowa,  66, 
The  Btatutes  of  eome  of  the  States  In 
eCect  treat  the  roUtn?  stoci  o'  nilroad 
companiea  as  real  property  and  as  a 
pert  of  the  T^ilroad  for  the  purposea 
of  taxation,  by  apportioning  the 
value  of  it,  in  assessing  it  for  taxa- 
tion, among  the  different  counties  and 
municipalitiea,  in  such  proportion  aa 
the  length  oC  the  main  trade  wittun 
Buch  taxing  district  bears  to  the  whole 
length  of  the  road.  See  Kennedy  •. 
St.  Louia  dc.  R.Co.,  62  111.  386.  Bat 
such  apportionment  does  not  apply 
to  a  Uated  road  over  which  the  cor- 
poration  occasionally  sends  its  rolling 
stock.  See  Cook  County  •.  Ohioago 
Ac  B.  Co.,  86  m.  460. 
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would  escape  taxation  irithin  the  States  where  it  is  penna- 
□ently  and  oontinuously  employed.  A  majority  of  the  Su- 
preme Goort  of  the  United  States  have  held  that  such  la  not 
the  law,  and  that  the  principle  which  makes  a  ship  taxable 
only  at  its  home  port,  does  not  apply  to  this  species  of  travel- 
ing property.* 

S  8098.  Taxing  the  Capital  of  Foreign  Oorporatloni. — 

There  is  much  difficulty  in  concluding  that  the  legislature  of 
a  State  can  tax  the  capital  atoek  of  a  foreign  corporation,  or 
any  portion  of  it,  though  it  may  unquestionably  tax  its  tangibU 
property  existing  within  the  taxing  State,  and  may  impose  a 
reasonable  lieaite  tax,  as  a  condition  of  its  doing  huwineaa 
within  the  State.  According  to  some  theory,  however,  a 
State  can  impose  a  tax  upon  so  much  or  such  proportion  fA 
the  capital  stock  of  a  foreign  corporation  as  is  represented  by 
its  property  within  the  State,  or  may  impose  a  tax  upon  its 
capital,  as  a  lieeMt  tax,  for  its  prtTilege  of  doing  business 
within  the  State.*  But  an  assessment  cannot  be  properly 
laid  OQ  a  portion  of  the  capital  stock  of  a  foreign  corporation, 
unless  the  legislature  of  the  State  has  clearly  authorized  the 
imposition  of  such  a  tax  and  prescribed  the  mode  in  which  it 
shall  be  assessed  or  apportioned.' 

g  8099.  Further  of  This  Bnldect.  —  On  the  other  hand,  it 
is  competent  for  a  State  to  impose  upon  the  movahlo  personal 
property  of  a  foreign  corporation,  which  is  brought  within  the 
domestic  territory  and  there  habitaalhf  employed  and  used, 
the  same  rate  of  tax  which  is  imposed  upon  similar  property 
used  in  like  way  by  its  own  citizens.'  While  there  is  much 
difficulty  in  the  case  of  intangible  property,  such  as  bonds, 
mortgages,  and  the  like,  in  determining  its  titua  for  the  pur- 

^  Pnllmaa'a    Palace    Cor   Go.   c  '  Harye  v.  Baltimore  Ac  B.  Co., 

Pennsylyania,  141  U.  S.  18.  127  U.   B.   117.     Bee  also  Weatern 

■  8ee  the  opinion  <d  Bnekirk,  0.  J.,  Union  Tel.  Co.  •.  Attamej-GeuMtai, 

in  Riley  v.  Weatern  Union  Tol.  do.,  125  U.  8.  &30;  Liverpool  Ac  InBor- 

47  Ind.  Cll,  617.  aace  Co.  t>.  Board  of  AaaeBBon,  44  La. 

'  8m  opinion  ot  the  coort  in  Riley  An.  760;  t.  e.  11  SooUi.  Rep.  91. 
9.  Western  Union  Tel.  Co.,  47  Ind.  611. 
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poses  of  taxation,  it  haa  been  held  that  anoh  m(u<  is  the  domi- 
eiU  of  the  owner  or  holder;  and  hence  that  a  State  statnte  laying 
a  tax  of  five  per  centum  upon  the  interest  due  upon  boDde  of 
a  domestic  corporation,  and  lequiriog  the  corporation  to  pay 
the  same,  is  inyalid,  in  so  far  as  it  applies  to  bonds  of  such 
corporation  held  by  non^eaidents  of  the  State.*  In  assessing 
a  tax  upon  the  property  of  a  foreigo  corporation  employed 
within  the  State,  the  property  ought  to  be  assessed  at  its  full 
and  true  value,  and  the  value  of  auy  franchise  granted  by  a 
local  municipality  ought  not  to  be  added  to  it  in  making  the 
assessment.* 

g  SlOO,  Taxing  the  Capital  Emplofed  by  Foreign  Corporis 
tlons  within  the  State.  —  The  State  of  New  York  has  adopted 
a  scheme  of  taxation  in  respect  of  foreign  corporations,  which 
ooaaists  of  laying  a  tax  upon  tJuit  portion  of  their  eapiUd  stock 
which  ia  employed  within  the  State.  Considerable  difficulty  has 
arisen  in  applying  this  principle  of  taxation.  It  is  held  that 
the  portion  of  the  capital  stock  of  a  corporation  which  ia  tax- 
able under  this  statute  ia  represented  by  the  actual  value  of 
its  property  within  the  State,  whether  consisting  of  money, 
goods,  or  other  tangible  things;  and  hence  that  an  asaessment 
based  upon  the  proportion  which  the  total  ealee  made  by  the 
corporation  ioithin  the  State  has  borne  during  the  taxing  year 
to  the  total  aalea  made  by  it  without  the  State,  is  an  erroneous 
baaia  of  aaaessment,*    As  already  pointed  out,*  the  capital  ttoeh 

*  CsM  ot  State  Tax  on  Foreign'  fnmiBhing  the  gu,  ought  not  to  be 

held  Bondfl,  IC  WsU.  lU.  B.}  800.  considered.     People   v.    Martin,    48 

'  Thus,  the  property  of  a  foreign  Hnn  (N.  Y.},  IBS.    It  ia  needleaa  to 

ga»  company,  engaged  in  eelling  and  add  that,  under  any  taxing  ayBteni, 

distributing  to  conBumera,  xmder  an-  the  property  of  a  foreign  corporation 

thoiity  from  a  village,  natural  gat  ought  not  to  be  taxed  agaimt  the  agent 

famiahed  by  another  company,  which  or  truat«e  of  the  corporation  in  whoee 

property  coneiata  of  pipe*  and  maim  custody  it  may  be  found,  but  that  it 

extended  nnder  the  Btreeta,  and  ot  ought  to  be  taxed  againat  the  oorpo- 

famb  built  upon  a  lot,  ought  to  be  ration  iteelf.    People  «.  McLean,  17 

aaBeaaed  at  Its  full  value  ae  not  etlau  Han  (N.  Y.^,  204. 

under  N.  Y.  Lawi  1881,  ch.  293;  and  '  People  r.Wemple,  188 N.Y.  328; 

in  determining  its  value,  the  value  of  *.  e.  31  N.  E,  Rep.  238. 

the  franchise  granted  by  the  village,  *  AnU,  i  2811,  p.  2008,  note  S. 
and  of  the  contract  with  the  company 
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indicated  hj  sach  a  statute  does  not  mean  the  akare  capital 
or  stock,  bat  the  capital  owned  by  the  corporation,  that  being 
required  to  be  paid  in  and  kept  intact  as  the  basis  of  the  buai- 
QOBS  enterprise.  The  aasessnient,  under  such  a  statute,  is 
therefore,  not  made  upon  the  share  stock,  but  always  upon 
the  c<^ital  and  Burpltts,  the  same  to  be  assessed  at  their  actual 
value  when  that  is  known  or  can  be  ascertained.  An  assess- 
ment, under  such  a  scheme  of  taxation,  based  upon  the  mar- 
ket value  of  the  iharei  of  the  corporation,  is  therefore  erroneous; 
though  it  has  been  reasoned  that  if  the  amount  of  capital  and 
surplus  is  undi'sclosed  and  unknown,  the  assessors  may  con- 
sider the  market  value  of  the  share  stock  as  evtd«nc«  of  the 
amount  of  capital  and  surplus.' 

g  8101.  Taxinir  Foreigrn  CorporatlODs  having-  Ageocles 
within  the  State.  —  Under  the  scheme  of  taxation  just  alluded 
to,  it  is  held  that  a  foreign  manufacturing  corporation,  which 
maintains  an  agency  within  the  domestic  State  for  the  sale  of 
its  goods,  which  are  manufactured  in  other  States,  and  brought 
into  the  domestic  State  for  sale,  may  be  taxed  by  the  domes- 
tic State,  in  the  form  of  a  tax  laid  upon  that  portion  of  ita  capi- 
tal which  it  employs  in  bo  transacting  its  business  within  the 
domestic  State,  and  that  this  is  not  a  regulation  by  the  State 
of  commerce  among  the  States,  within  the  meaning  of  the 
commerce  clause  of  the  Federal  constitution.*  The  theory  of 
the  decision  is  that  where  such  a  corporation  acquires  a  quali- 
jied  residence  within  the  State,  for  the  purpose  of  carrying  on 
a  portion  of  its  business  there,  and  keeps  a  bank  account 
there,  and  employs  a  portion  of  its  capital  there,  the  capital 
BO  employed  is  justly  the  subject  of  taxation  in  common  with 
the  capital  employed  by  domestic  citizens  and  corporations; 
and  that  the  payment  of  such  a  tax  is  merely  a  return  which 
may  be  justly  exacted  by  the  State  from  the  foreign  corpo- 
ration, for  the  protection  accorded  to  its  capital  by  the  laws  of 
the  State.' 

I  People  «.  Goleman,  126  H.  Y.  183.  ■  Ibid.     It  has  been  held  that  ■ 

'  People  V.  Wemple,  131  N.  T.  M;     foreign  corporatian  mining  fulrer  in 

f.  c.  27  Am.  St.  Bep.  642,  Utah,  refining    it   In   Chicago,  and 
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§  8103.  Taxlnr  Foreign  Oorporfttlona  "  didng  BnaiscM  ta 
This  State." —  Suppose  a  taxing  atatato  lays  a  tax  upon  foreign 
corporationa  "doing  bnainess  in  this  State,"  irhen  will  such  a 
corporation  be  deemed  to  be  "  doing  bosinesa  in  thia  State,"  ao 
as  to  be  liable  to  taxation,  vithin  tba  meaning  of  the  statute? 
This  question  is  analogous  to  that  already  considered  in  rela- 
tion  to  statutes  imposing  conditions  upon  foreign  corporations 
as  precedent  to  their  right  to  do  businesa  within  the  State.' 
Where,  in  the  case  of  s  foreign  mining  company  which 
mined  silver  in  the  Territory  of  Utah,  caused  it  to  be  refined 
at  Chicago,  and  again  asaayed  at  the  United  States  Aaaay  Office 
in  New  York  into  atandard  ailver  bars,  and  its  president,  sec 
retary,  and  treasurer  had  their  ofBces  in  New  York,  and  its 
directors  held  their  annual  meetings  there,  and  its  dividends 
were  declared  and  paid  there,  and  its  silver  bullion  was  all 
sent  there,  and  sold  there,  and  the  proceeds  of  it  were  received 
there,  some  of  which  proceeds  were  deposited  in  banlcs  there 
and  some  loaned  there,  and  some  used  there  for  the  jiurposes 
of  the  company,  the  balance  being  transferred  elsewhere  for  its 
use  in  its  busineaa,  —  it  was  held  that  there  was  such  a  svhstan- 
tial  portum  of  itt  tmsiTUit  done  within  the  State  of  New  York 
as  brought  it  within  the  meaning  of  a  taxing  law  taxing  cor- 
porations "doing  business  in  this  State."  The  court  said: 
"We  cannot  construe  the  words  'doing  busineaa  in  this  State, 

procuring  it  to  be  again  refined  into  Federal  jndge  tiae  held  that  a  itat- 

eUmdard  lilver  b&ra  in  ttie  United  nte  laying  a  specific  tax  upon  every 

Stataa  Aasay  Office  in  New  York,  is  Mtwing-maehine    company    eelUng  or 

not  a  manufacturing  corporation  car-  dealing  in  sewing  macblnee,  within 

rjring  on  a  mannfactnre  within  the  the  State,  intended  to  embrace  all 

!)tate  of  New  York,  within  an  <;r-  anch   companiea,   whether   corpora- 

emftion  in  a  itatute  of  that  State  re-  tions,  jointrstock  companies,  or  part- 

lating  to  taxation.     People  «.  Horn  nerships,  domestic  or  foreign,  is  not 

Silver  Min.  Co.,  lOS  N.  Y.  76.    That  unconstitatioiial,  when    applied    to 

goM  eompaniei  are  manvfaetitring  com-  foreign  corporations  engaged  in  the 

paniei    within    tttie    exetiyptwn,    eee  buainees  ol  manufactoring  and  sell- 

Naasau  Gas  Light  Oo.  «.  Brooklyn,  ing  Bcwing-machinee,  notwithstand- 

89  N,  Y.  409.    That  an  tUetrie  light  ing  the  fact  that  no  domeelio  compa- 

company  is  a  man^factUTin^|  company  niee  are  enga(;ed  in  each  busineaa. 

within  the  same  exemption,  tee  Peo-  Binger  Man.  Oo.  «.  Wright,  S8  Fed. 

pla  «.  Wemple,  129  H.  Y.  543.     A  Bep.  121. 
>  AtOe,  i  7936,  tt  leq. 
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to  mean  the  whole  business  of  the  corporation  within  this 
State;  and  while  we  are  not  prepared  to  hold  that  an  occa- 
sional business  transaction,  that  keeping  an  office  where  the 
meetings  of  the  directors  are  held,  transfer  books  kept,  divi- 
dends declared  and  paid,  and  other  business  merely  incidental 
to  the  regular  business  of  the  corporation  is  done,  would  bring 
a  corporation  within  this  act;  yet  when,  as  in  this  case,  all 
these  things  are  done,  and  in  addition  thereto  a  substantial 
part  of  the  regular  bnsiness  of  the  corporation  is  carried  on 
here,  dien  we  are  unable  to  say  that  the  corporation  is  not 
brought  within  the  act  as  one  '  doing  bueineas  in  this  State.' 
There  is  no  injustice  in  subjecting  to  taxation  such  a  corpora- 
tion enjoying  the  benefits  of  our  great  mart,  the  advantages 
of  oni  social  order,  and  the  protection  of  our  laws."*  A  man- 
nfactnring  company,  created  under  the  laws  of  another  State, 
which  maintained  an  established  agency  for  the  laU  of  its  man- 
ufactured product  in  the  State  of  New  York,  and  kept  a  bank 
account  there  for  the  convenience  of  its  transactions,  was 
within  the  provisions  of  statutes  of  New  York,*  subjecting 
foreign  corporations  "  doing  basineas  in  this  State"  to  a  tax 
on  the  amount  of  their  capital  stock  employed  within  the  ' 
State.*  A  tclephione  tompany  created  in  Massachusetts  and 
having  a  gub-corftoration,  ao  to  speak,  in  New  York,  which  was 
its  lieenaM,  but  not  its  agent,  was  not  doing  business  in  the 
State  of  New  York  within  the  meaning  of  this  statute.*  It 
has  been  held  that  a  corporation  created  under  the  laws  of 
New  Jersey,  having  an  office  in  that  State,  and  procuring 
therein  a  large  part  of  the  material  used  by  it,  bat  carrying 
on  the  Toannfacture  of  its  special  product  in  another  State,  is 
not  transacting  its  business  in  New  Jersey  within  the  exemp- 
tion clause  of  a  statute  of  that  State.* 

■  People  V.  Horn  Silver  Mln.  Co.,  where  a  prerions  sUtnte  wng  the 

105  H.  Y.  76,  63;  «.  c.  afflrroed,  143  expression  "doing  busineas  in  this 

n.  8.  305.  BtKte,"  wu  construed. 

•  I*W8  H.  T.,  1886,  cc  SS9,  Ml.  '  People  ».  American  Bell  Teleph. 

*  Bonthern  Cotton  Oil  Co. «.  W«n-  Co.,  117  K.  Y.  241 ;  i.  e.  23  N.  £.  Rep. 
pie,  44  Fed.  Rep.  334.    Compare  Peo*  1057 ;  ZT  N.  T.  St  Rep.  469. 

pie  e.  Oomminionen,  69  N.  Y.  40,  43,  *  New  Jersey  Act  April  18,  1884, 
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g  8t08.  Taxing   Capital   of   FoTei^n  Corporations   Domi- 
ciled within  tlte  State,  but  dolngr  BosineflB  witliont  the  State. 

Under  a  conetitutioDal  power  to  "  impose  aud  levy  reaeonabU 
duties  and  excises"  upon  "commodities,"*  it  has  been  held 
competent  for  the  Legislature  of  Massachusetts  to  lay  a  tax, 
called  an  excise,  upon  every  corporation  or  association  "  having 
an  office  or  place  of  business  within  this  Commonwealth  for 
the  direction  of  its  affairs  or  transfer  of  its  shares,"  and  "  in- 
corporated elsewhere,"  "  for  the  purpose  of  engaging,  without 
the  limits  of  the  Commonwealth,  in  the  business  of  coal  min- 
ing or  other  mining,  quarrying,  or  extracting  carbonaceous 
oils  from  the  earth,  or  for  the  purpose  of  purchasing,  selling, 
or  holding  mines  or  lands  without  the  Commonwealth,"  such 
tax  consisting  of  a  percentage  of  the  par  value  of  the  capital 
stock  of  such  company  or  association.  Nor  is  such  a  tax  pro* 
hibited  by  the  Constitution  of  the  United  States.* 


4  4,— imposing  ft  Uettue  or  franehiM 
lax  upon  oorporaitionB,  "  except  mkn- 
nfactoriug  compuiiea  carrying  on 
busineM  in  tha  State,"  Ghuidard 
Undergroond  Oable  Oo.  v.  Attorney- 
General,  46  N.  J.  Eq.  270 ;  t.  e.  19  Am. 
8t.Rep.8M:  ieAtl.Bep.733.  Ithas 
been  held  that  a  mannfactoring  ooto' 
pany,  carrying  on  borineM  in  New 
Jeieey,  in  order  to  be  exempted  from 
toxntion  by  the  Act  of  18ft4,  moit 
actually  loeaU  and  begin  wyrt  under  ita 
charter  within  the  State.  Bee  Norton 
Naval  Conatr.  Ac.  Co.  v.  State  Boud 
of  ABaesaoTB  (N.  J.).  22  Atl.  Bep.  362. 
But  the  conitmction  pot  upon  a  aim- 
ilar  Btatnte  in  New  York  1b  that  & 
loreign  mannfacturiog  corp(H«tion, 
actoally  carrying  on  a  portion,  thongh 
small,  of  ita  maoofacturing  operattonB 
within  the  State,  in  the  ordinary  and 
regular  course  of  ita  busineas  and  in 
good  faith,  is  exempt  from  taxation 
ander  a  statute  exempting  corpora- 
tiona  "  carrying  on  m  a  nu  Fact  ares  in 
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this  state."  People  a.  Wemple,  133 
N.  Y.  323;  i.  e.  81  N.  E.  Bep.  23B ;  18 
N.  Y.  St.  Rep.  604.  The  statute  was 
changed  m  1889  (N.  Y.  Laws  1889, 
ch.  863),  BO  a>  to  restrict  the  exemp- 
tion to  corporations  "vkoUjt  engaged 
in  carrying  on  manufactures  witliiii 
tliis  State."  An  interstate  railroad 
fonr  hundred  and  flfty-Sve  miles  long, 
forty-two  miles  of  which  lie  within  a 
Stateother  than  that  by  which  it  was 
incorporated,  is  held  to  be  doing  busi- 
neas within  the  latter  State,  within 
the  meaning  of  a  statute  taxing  all 
railroad  companies  "  doing  bnnnesi 
within  the  Stete,"  and  upon  whose 
road  freight  may  be  transpcwted. 
Erie  R.  Oo.  v.  Pennaylvania,  21  WalL 
(IT.  B.)  492;  afBrmii^  (.  c  68  Pa.  St. 
84;  6  Am.  Bep.  361. 

'  Pott,  i  8134. 

'  Attorney-General  ».  Bay  State 
Min.  Co.,  99  Han.  148;  (,  c.  96  Am. 
Dec.  71T. 


^yGoo'^lc 


TAXATION  OF  FOBBIQN  COBPOBATIONB.     [6  Thomp.  Cotp.  g  8105. 

§  8104.  laterpretalion  of  Words  and  PltrsMS  In  Statntcs 
Layinff  Taxes  upon  Foreign  Corporations.  —  Foreign  oorpo- 
ratious  are  to  be  deemed  "persons,"  witbia  the  meaning  of  a 
statute  relating  to  taxation,  unless  a  different  intent  is  indicated 
by  tbe  language  employed.*  A  rather  loose  constmotion  of  a 
statute  laying  a  tax  upon  "goods,  wares,  merchandise,  and 
other  stock  in  trade,"  etc., "  in  cities  or  towns  within  the  State 
other  than  where  the  owners  reside,"  has  been  held  to  make 
it  include  the  pledges  received  by  a  foreign  corporation  which 
is  doing  business  within  the  domestic  State,  as  a  pawnbroker, 
such  pledges  being  "  stock  in  trade,"  and  the  place  of  business 
of  the  corporation  being  a  "shop"  within  tbe  meaning  of 
another  clause  of  tbe  statute.*  A  corporation  authorized  by 
an  "omnibus  charter"  to  build  and  operate  railroads,  and  to 
bnild  and  employ  steamships  in  foreign  and  domestic  trade, 
built  and  sold  to  another  corporation,  a  short  railroad,  and 
afterwards  engaged  principally  in  operating  a  line  of  steam- 
ships. It  was  held  that  it  was  not  a  "  railroad  company,"  with- 
in the  meaning  of  a  statute  imposing  a  bontu  on  the  stock  of 
all  companies  except  railroad  companies.*  '  The  case  proceeds 
apon  the  view  that,  for  tbe  purposes  of  taxation,  tbe  character 
of  a  corporation  which,  by  its  charter,  has  various  offices  and 
distinct  franchises,  is  to  be  ascertained  by  the  character  of  the 
principal  busineaa  in  which  it  is  engaged  at  the  time  tbe  tax  in 
question  accrues.* 

g  8105.  Taxation  of  Forelpn  Corporattons  when  XUipved 
in  Intontate.  Commerce. — What  State  regulations  leave  inter- 
state  commerce  free,  or  hampered  in  a  sense  prohibited  by  a 
theoretical  construction  of  the  Federal  Constitution  already 
referred  to,  has  been  necessarily  the  subject  of  much  casuistry, 
especially  with  reference  to  the  taxing  power  of  the  States.*    If 

'  BiitiBh  Commercial  Lite  Ini.  Co.  ■  Boeton  Loui  Co.  «.  Boston,  137 

«.  OommiesionerB,  1  Abb.  &pp.  Dec  Maw.  332. 

(N.  Y.)  109.     To  tbe  same  effect,         '  IntoniBtioiial  Nav.  Co.  «.  C(»n- 

•ee  Boaton  Loan  Co.  v.  Boeton,  137  monwealth,  104  Fa.  St  3S. 
Miua.  332.    Compare  ante,  44  11. 5689,  *  Ibid. 

7366,  7790,  7804,  73S2,  7000,  8069.  '  See  anU,  i  6662. 
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the  construction  of  this  clause  had  been  limited  so  as  to  restrain 
the  States  from  imposing  upon  persons  or  corporations  domi- 
oiled  outaide  of  the  State,  but  trading  within  it,  taxes  and  bw 
dent  greater  than  those  imposed  upon  domestic  persons  or 
corporations  doing  business  within  the  State,  then  the  pro- 
priety of  the  decisions  would  have  met  with  general  concur- 
rence.^ But  those  decisions  go  further,  and  deny  to  the  States 
altogether  the  power  to  tax  the  btitineia  of  interstate  commerce, 
or  the  agenei6$  or  meant  by  which  interstate  commerce  ia 
transacted,  irrespective  of  the  qoestion  whether  the  same  busi- 
ness, in  BO  far  as  it  consists  of  domestic  commerce  and  the 
same  means  or  agencies  employed  in  domestic  commerce,  are 
similarly  taxed.  In  this  respect  it  reverses  and  contradicts 
^he  spirit  of  the  previous  decisions  of  the  court  with  regard  to 
the  ttatut  of  foreign  corporations,  and  places  them  on  a  more 
favorable  footing,  in  many  of  the  States,  in  respect  of  the  taxes 
paid  for  the  privilege  of  doing  business,  than  domestic  per- 
sons and  corporationa  enjoy.  Take,  for  instance,  the  case  of 
a/e*^  company  chartered  under  the  laws  of  New  Jersey  and 
having  its  nominal  titut  at  Camden  in  that  State,  but  whose 
entire  business  consisted  in  ferrying  passengers  and  freight 
across  the  Delaware  River  to  and  from  the  city  of  Philadelphia. 
Almost  the  entire  vitality  of  the  corporation  was  manifestly 
drawn  from  the  commerce  of  that  great  city;  and  yet  a  de- 
cision of  the  Supreme  Court  of  the  United  States,  reversing 
the  Supreme  Court  of  Pennsylvania,  held  that  it  was  not  com- 
petent for  the  State  of  Pennsylvania  to  lay  the  same  Hcente 
tax  upon  this  ferry  company,  graduated  upon  its  dividendt, 
which  it  laid  npon  domestic  corporations  engaged  in  the  same 
business.'    In  general,  the  doctrine  of  the  Supreme  Court  of 

'  Suchi  for  mstance,  wu  the  de-  an  eatabliehed  principle,  ai  already 
cieioa  in  Welton  v.  HisBOuri,  9t  U.  8.  indicated,  that  the  onl;  -w&y  in  vbich 
275.  commeTce  between  the  Btatea  con  t> 


*  Glonceeter  Ferrf  Co.  v.  Fenns;!-  l^timatelj  affected  by  State  laws,  ia 

vmnia,  114  U.  S.  196,    The  constrno  whan,  by  virtue  of  its  police  power, 

tion  which  the  Supreme  Court  of  the  and  its  jurisdiction  ovar  peraona  and 

United  Statei  has  given  to  this  clause  lavperty  within  Ita   limits,  k  State 

was  stated  by  Mr.  Justice  Bradley  ia  jffovidea  for  the  security  ol  the  lives, 

this  atunmory  language :  "  It  is  also  limbs,  health,  And  comfort  <rf  persona 
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the  United  Statea  may  be  oaid  to  be  that  a  State  Ua,  burden, 
or  other  impositiou  impoaed  upon  the  means  or  instrumental- 
itU$  of  interstate  commerce,  whether  carried  on  by  natural 
persons  or  by  corporationa,  is  a  violation  of  the  comioerce 
claose  of  the  Federal  constitution,  and  hence  void.' 

S  8100.  Taxation  of  Domeetie  OorporationB  ElDKa^ed  In 
Interstate  or  Foreigm  Commerce. —  In  respect  of  the  ques- 
tion  whether  a  tax  laid   by  a  State   upon  a  corporation  is 


and  the  protection  of  property;  or 
when  it  does  tboae  thinga  which  may 
otherwiee  incldentallf  affect  com- 
merce, inch  M  the  enabUihment  and 
regulation  <d  bigbwajs,  canals,  rail- 
roads, wbarrea,  ferriea,  and  other 
commercial  facilities;  the  paaaoge  of 
isepection  laws  to  secnre  the  dne 
qoality  and  meoaore  of  products  and 
oommoditiea;  the  paBsage  of  laws  to 
regulate  or  restrict  the  sale  of  articles 
deemed  injorioua  to  the  health  or 
morala  ol  the  oommonity;  the  impo- 
giUon  of  taxes  upon  persons  residue 
within  the  State  or  belongiiiK  to  its 
population,  and  upon  avocations  and 
amplojntenta  pursued  therein,  not 
directly  cwinectad  with  foreign  or 
interstate  commerce,  or  with  some 
other  employment  or  bueiuess  exer- 
cised  nnder  authority  of  the  Consti- 
tnlion  and  laws  of  the  United  Etates; 
and  the  imposition  of  taxes  upon  all 
{Hvper^  within  the  State,  miDgled 
with  and  forming  part  of  the  great 
mass  of  property  therein.  But  in 
making  such  internal  regulations  a 
State  cannot  Impose  taxea  upon  per- 
•ons  passing  through  the  Stata,  or 
coming  into  it  merely  for  a  tempo- 
rary pnrpoee,  especially  if  connected* 
with  intentate  or  foreign  commerce ; 
nor  can  it  impoee  socb  taxes  upoa 
proper^  imported  into  the  State  from 
abroad,  <a  from  another  State,  and 
not  yet  become  a  part  of  the  commcHi 


mass  of  property  therein;  and  no 
discrimination  can  be  made,  by  any 
ench  regulations,  adveraely  to  the 
persons  or  property  of  other  States ; 
and  no  regulations  can  be  made 
directly  affecting  interstate  oom- 
merce.  Any  taxation  or  regulatiou 
of  the  latter  character  would  be  an 
unauthorized  interference  with  the 
power  given  to  Congress  over  the 
subject."  Bobbins  •.  Shelby  Oo. 
Taxing  District,  120  V.  8.  489,  493. 
In  another  case  the  court  speaking 
through  Mr.  Cbiof  Justice  Fuller,  rfr- 
affirmed  this  decision  in  the  follow- 
ing language:  "We  have  repeatedly 
held  that  no  State  has  the  right  to 
lay  a  tax  on  interstate  commerce  in 
any  form,  whether  by  way  of  duties 
laid  on  the  transportation  of  the  sab- 
jects  of  that  commerce,  or  on  the 
receipts  derived  from  that  transport- 
ation, or  on  the  occupation  or  boM- 
ness  of  carrying  it  on,  for  the  reason 
that  such  taxation  la  a  burden  on 
that  commerce,  and  amounts  to  a 
regulation  of  it,  which  belongs  solely 
to  Cougreas."   Lyng  «.  Uichtgan,  136 

n.  B.  161,  lae. 

>  Gloucester  Ferry  Oo.  «.  Pennsyl- 
vania, 114  U.  8.  IM;  Philadelphia 
Ac.  Steamship  Oo.  «.  Pennsylvania, 
122  V.  S.  S26;  HeOall  •.  Oaliforoie, 
138  U.  8.  104;  Noriolk  &c.  B.  Go.  v. 
Peonaylvania,  ISe  U.  S.  111. 
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a  burden  upon  interstate  or  foreign  commeroe  and  lience 
unconstitutional,  no  distinction  exists  between  foreign  and 
domeatic  corporations,^  though  oasuccessful  and  discarded 
attempts  have  been  made  to  create  such  a  distinction.*  The 
constitutional  provision  already  quoted  is  construed  as  pre- 
renting  the  States  from  taxing  the  operatioru  of  interstate  com- 
meree  carried  on  by  corporations  of  their  own  creation  and 
havinga«ii««  within  their  own  borders.  Thus,  a  iStofa  tax  upon 
the  gross  receipts  of  a  steamship  company,  incorporated  under 
the  laws  of  Pennsylvania,  which  receipts  were  derived  from  the 
transportation  of  persons  and  freight  by  sea  between  different 
States,  and  to  and  from  foreign  countries,  was  held  to  be  an 
attempt,  by  the  State  of  Pennsylvania,  to  regulate  interstate 
and  foreign  commerce,  and  to  be  in  conflict  with  the  ezclnsive 
powers  conferred  upon  Congress  by  the  clause  of  the  consti* 
tution  under  consideration.*  In  like  manner,  the  court  held 
that  a  tax  laid  by  the  State  of  Pennsylvania,  upon  a  railway 
corporation  of  its  own  creation,  of  a  certain  amount  per  ton 
itpon  all  freight  carried  by  such  corporation,  was  void,  in  so  far 
as  it  applied  to  freight  taken  up  within  the  State  and  carried 
out  of  it,  or  taken  up  without  the  State  and  brought  within 
it*  But  in  respect  of  the  taxation  of  the  gross  receipts  of  a 
domestic  railway  company  engaged  in  part  in  the  operations  of 
interstate  commerce,  a  majority  of  the  court  came  to  a  differ- 
ent conclusion,  —  holding  that  a  statute  of  a  State  imposing  a 
tax  upon  the  gross  receipts  of  a  railroad  company  of  its  own 
creation,  is  not  repugnant  to  this  clause  of  the  Constitution  of 
the  United  States,  although  such  gross  receipts  are  made  up 
in  part  from  funds  received  for  the  transportation  of  mer- 

*  Philadelphia  &&  B.  Oo.  «^  Penn-  17  Atl.  Itep.  ITS;  and  compare  Dela- 
■jlvanta,  122  U.  S.  236,  244.  ware  Ac.  Oanal  Oo.  «.  Com.  (Pa.), 

*  Bae,  for  inetance,  State  Tax  on  17  AtL  Rep.  176,  where  the  corpora- 
Railway  Gtom  Receipts,  15  Wall,  tion  was  created  ander  the  lawa  of 
<n.  &.]  284,  diatingoubed  in  Fargo  «.  another  State. 

Michigan,  121  U.  8.  230,  243  (jMit,  ■  Philadelphia  &c.  B.  Go.  *.  Pann* 

4  8117),  on  this  grotmd,  bat  oremiled  pylvania,  122  U.  S.  826. 
bj  Fhtladelpbia  dc  R.  Co.  v.  Penn-  '  Case  of    State  Freight  Tax,  IS 

■ylvania,  122  TJ.  8.  326,  844.   Beealao  Wall.  (U.  8.)  232,  Bwayne  and  Da- 

Com.  «.  Lehigh  YaL  B.  Go.  (Pa.),  via,  JJ.,  diaaenting. 
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cbandise  from  the  State  into  another  State,  or  into  the  State 
from  another  State.* 

S  8107.  State  Idcense  or  Privilege  Taxes  apoa  Foreign  Oor- 
porattonB  Engaged  In  Interstate  Commerce.  —  The  present 
construction  of  the  interstate  commerce  clause  of  the  Federal 
constittition  is  that  it  prohibits  the  States,  nnder  the  guise  of 
licetu*  taxt$,  from  ezcluding  from  their  jurisdiction  foreign 
corporations  engaged  in  interstate  commerce,  or  from  im- 
posing any  hurdens  upon  such  commerce  within  their  lim- 
its.* For  instance,  it  prohibits  a  municipal  corporation,  acting 
under  a  power  derived  from  the  Legislature  of  the  State  within 
which  it  exists,  from  imposing  a  lieente  tax  on  telegraph  eom~ 
panics,  a  portion  of  whose  business  ia  within  the  State,  and  a 
portion  without  the  State,  without  any  discrimination  between 
the  two  kinds  of  business;*  though  it  does  not  inhibit  a  State 
from  taxing  the  property  of  telegraph  companies  engaged  in 
sending  interstate  and  foreign  messages,  in  like  manner  as 
other  property  within  the  State  is  taxed.*  So,  it  prohibits  a 
State  from  imposing  a  license  or  privilege  tax  upon  an  expreas 
company  which  carries  on  the  business  of  transporting  pas- 

*  State  Tax  on  B&ilnaj  Groes  Be-  smelted  nithin  the  State,  haa  been 

ceipts,  ISWall.  (V.  S.)  284.  Tbiecase  held  oa  an  attempt  to  impoee  a  tax 

wM  "  considered  and  questioned  "  in  npon  intenlate  commerce,  and  void. 

Philadelphia  Ac.  Bteamsbip  Oo.  v.  Jackaon  Mining  Go.  v>  Auditor-Qen- 

PennajWania,  122  U.  8.  S26,  342,  and  eral,  32  Mich.  488. 
it  seema  to  be  overruled  b;  the  laat  ■  Sorlolk  Ac.  R.  Co.  s.  PennayU 

named  case,  though  it  Ls  to  be  ob-  vania,  136  V,  8.  114;  McUall  v.  Cali- 

served  that  that  coort,  while  departs  fomia,  136  U.  8.  104;  Moran  v.  New 

ii^;  from  Ita  prenona  decisions,  as  Orleane,  112  IT.  B.  69,  74;  Pickaidv. 

other  conrts  do,  is  not  in  the  habit  of  Pullman's  Sonthern  Car  Co.,  117  V. 

stating  in  any  case  that  it  orernileB  B.  S4,  43 ;  Hobblna  v.  Sbelbj  Co.  Tax- 

them.    Astatate  (Mich.  Laws  186G,  iug  District,  120X7.  8.489,497;  Leioup 

p.  244},  imposing  a  specific  tax  npon  «.  Mobile,  127  IJ.  S.  640,  644;  Pull- 

corponttions  and  companies  eng^^  man's    PnJace  Car  Co.  c  Pennsjl- 

in  mining,  smelting,  and  refining  orea  vania,  141  V.  S.  18,  25  (doctrine  rec- 

in  that  State,  which  provides  for  the  ogniied), 

payment  of  a  tax  of  one  and  a  half  ■  Lelonp  *.  Uobile,  1X7  IT.  S.  640; 

cents  per  ton  on  all  iion  ore  or  min-  St.  Louie  n.  Western  Union  Tel.  Co., 

eral  obtained  and  exported  from  the  89  Fed.  Kep.  69. 
State  before  being  smelted,  bnt  wliioh  '  Weatem  Union  TeL  Co.  *.  Attor- 

exempti  from  taxation   all   that  i>  ney-Generat,  125  U.  S.  630. 
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a«ngen  or  mdrcbandise  between  places  in  different  States,' 
though  auch  a  tax  is  valid  when  applied  ezcIuBlvely  to  ita 
business  done  within  the  State.* 

S  BIOS.  Further  of  This  Sutuject.  —  The  power  and  the  want 
of  power  of  the  States  to  impose  Ueenie  taxes  upon  foreign  cor> 
porations  are  thrown  into  clear  contrast  by  a  decision  of  the 
Supreme  Court  of  the  United  States,  where  it  is  held  that 
such  taxes  may  be  imposed  upon  such  corporations,  provided 
they  are  not  engaged  in  carrying  on  foreign  or  interstate  com- 
merce, nor  employed  by  the  govemiTient  of  the  United  SU^s;  aud 
lyhere  it  is  added  that  "  the  only  limitation  upon  this  power 
of  the  State  to  exclude  a  foreign  corporation  from  doing  hnsi- 
negg  within  its  limits,  or  hiring  offices  for  that  purpose,  or  to 
exact  conditions  for  allowing  the  corporation  to  do  business  or 
hire  offices  there,  arises  where  the  corporntion  is  in  the  employ 
of  the  Federal  government,  or  where  its  business  is  strictly 
commerce,  interstate  or  foreign.  The  control  of  such  com- 
merce, being  in  the  Federal  government,  is  not  to  be  restricted 
by  State  authority."  *  It  is,  therefore,  clearly  established  that 
if  the  foreign  corporation  is  not  engaged  in  interstate  com- 
merce, or  ia  not  an  agency  of  the  United  States,  the  State 

*  United  States  Expresi  Co.  v.  not  InTestiiiK  sad  vaing  their  capital 
HemmingwHf,  30  Fed.  Bep.  eo.  Thii  vithiait«limite,frMiihaTiiiganoffloe 
conclusion  ia  based  npon  the  idea  within  the  State  tor  the  nee  of  their 
that  the  deciBioa  of  the  Supreme  ofBcern,  Btockholden,  agenta,  or  em- 
Court  of  the  United  States  in  Osborne  pIoyAs,  onleea  thsy  shall  flret  obtain 
*.  Mobile,  IS  Wall.  (IT.  8.)  479,  is  from  the  Auditor-General  of  the  State 
orermled  b;  the  case  of  Leloap  v.  an  annual  licenie  bo  to  do,  and  par 
Mobile,  127  V.  S.  040.  The  decision  therefor  into  the  State  treasory  <me- 
ot  the  Supreme  Court  of  Mianuri  ia  fourth  of  a  mill  on  each  dollar  of  cap- 
American  Union  Express  Oo.  v.  St.  ital  stock  vhlch  they  an  anth<»iied 
Joseph,  60  Uo.  676;  t.  e.  27  Am.  Rep.  to  have.  The  court  could  not  see 
SB2,— ia  clearly  ovemtUd  by  the  deci-  that  thin  etatnta  infringed  the  oom- 
■UniB  pravioueiy  dted  in  thia  section,  merce  clanso  of  the  Federal  oonBtfto- 

■  United    States    Express   Co.   «.  tion,becaaBeitiniposednopTohibition 

Hemmingway,  30  Fed.  Rep.  60.  upon  the  IratuporUUUm  into  Pamiiyl- 

'  Pembina  Consolidated  &c.  Co.  s.  ranla  of  the  products  oi  other  States 

Pennsylvania,  126  U.  8.181,100.  This  <H-coantriefl,ornpon  their  sale  within 

ease  h(dds  that  it  is  competent  for  a  tiiat  Ootnmonwealtb. 
State  to  prohibit  bueign  corporations, 
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may  exact  of  it  a  license  tax,  aa  the  eoodition  of  ite  right  to 
do  bosiaess  within  the  State,  and  that  otherwise  it  cannot 
Nor  can  the  operation  of  this  conetitiitional  restriction  be 
eraded  by  imposing  a  Ucente  tax  upon  th«  omenta  of  the  foreign 
corporation  engaged  in  interstate  commerce  within  the  State; 
and  therefore  a  statute  ol  Kentucky  imposing,  under  a  penal 
sanction,  a  license  tax  of  five  dollars  npon  each  agent  of  for- 
«»9n  «a!pr«M  companies  doing  business  within  the  State,  was  held 
void.'  These  decisions  seem  to  be  obviously  sound;  since 
there  can  be  no  diSerence,  in  substance,  between  a  license  tax 
laid  upon  a  foreign  corporation,  and  sach  a  tax  laid  upon  its 
^ents  within  the  State;  especially  in  view  of  the  fact  that,  by 
laying  a  small  tax  upon  each  agent,  the  State  will  succeed  in 
collecting  as  much  from  the  foreign  corporation  aa  it  would 
by  laying  a  large  tax  upon  the  corporation  itself.* 

%  8109.  License  Taxes  Dtstlnriiiflhed  from  licenses  of  Oo- 
cnpatlons. — But  a  license  (ax  which  is  laid  for  the  purposes 
of  revenue  is  to  be  distinguished  from  a  license  which  is  required 
at  a  qualification  to  carry  on  a  particular  employment  which 
affects  the  safety  of  the  people,  which  license  may  be  demanded 
as  a  reasonable  police  regulation.  It  was  upon  this  ground  that 
a  State  statute  was  upheld  requiring  loeomotivf  engineers  to  be 
examined  for  cohr  hUndnesi,  and  to  be  licensed  by  a  hoard 
appointed  for  that  purpose  before  being  allowed  to  discharge 
their  duties  within  the  State,  although  employed  by  inUrttfOt 
railway  eompcmia} 

'  Crotcher  «.  Eentacky,  141  TT.  8.  to  ...  .  maunlftetnritig  cvmpKniee  or 

47;  revereing  Cratcher  a.  Com.,  89  mining  companies  curyiag  on  trati- 

Ky.e;  I.e.  12  B.  W.  Bep.  141;  sod  neaa  in  thia  State,"— does  not  violate 

overruling  Woodward  «.  CSom.  (E7.),  the  conBtitntional  provision  repairing 

7  B.  W.  Eep.  61S;  1.  «.  9  Kj,  Iaw  taxation  "bj  aniform  rules,  bnt  dis- 

Bep.  670.  criminates  only  againot  corporati<M)B 

*  TheNew  JerseyTaxLawot  13S4,  canning  on  btudneu  outside  of  the 

in  BO  far  as  it  provides  tliot ' '  all  other  State,  reaching  tb«  entire  class.    State 

corporations  onder  the  lawR  of  thia  bl  Underground  Oable  Co.  (N.  J.),  16 

State  ....  iball  pay  a  yearly  license  Atl.  R«p.  581. 

fee  or  tax  of  one-tenth  of  one  per  cant  *  Smith  «.  Alabama,  124  U.  S.  405 ; 

on  the  amount  of  the  capital  stock ... ,  Naah-rille  Ac  Ry.  *.  Alabama,  1S8 

provided  that  this  act  sfaall  not  apply  U.  8.96;  an(f,{  6609.    Compare  Pent 
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§  8110.  TaxM  upon  the  Recelpta  of  Traiuportatton  Com- 
puileB  Derived  Arom  Interstate  Commerce. — A  statute  impos- 
ing a  tax  upon  the  receipts  of  railway  and  other  transportation 
companies  is  void  under  the  foregoing  principles,  in  so  far 
as  it  lays  the  imposition  upon  receipts  derived  from  com- 
merce between  points  within  and  points  without  the  State, 
and  twtween  points  without  and  poiuta  within  it.^  And  this 
is  so  although  the  property  thus  in  interstate  transit  may  be 
temporiwily  delayed  within  the  limits  of  the  State.*  But  a  State 
statute  imposing  a  tax  upon  the  groaa  reeeipU  of  an  express 
company  derived  from  the  carrif^e  of  goods  within  the  SttUe, 
—  distinguishing  such  companies  from  transportation  com- 
panies which  own  their  own  lines  of  transportation, — is 
not  a  regnlation  of  interstate  commerce,  nor  is  it  an  unequal 
taxation  within  the  prohibition  of  State  oonstitutiona,  nor 
does  it  deny  to  the  companies  taxed  the  equal  protection  of 
the  laws  within  the  meaning  of  the  Fourteenth  Amendment 
to  the  Federal  Co&Btitution.* 

g  8111.  Taxation  of  Ooods  In  Interstate  Transit.  —  In  like 
manner,  goods  which  are  in  interstate  transit  from  a  point 
within  a  State  to  a  point  without  the  State,  or  from  a  point 
without  the  State  to  a  point  within  the  State,  cannot  be  taxed 
by  a  State,  although  such  goods  may  be  the  product  of  the 
State  imposing  the  tax.* 

«,  West  Virginia,  129  IT,  B.  114.    Un<  domMtic  or  foreign,  and  doM  not  im- 

der  the  operation  of  these  principles,  pair  tlie  privileges  and  immanitiee  of 

a  statute,  imposing  a  lieeiut  tax  upon  dtiiena  of  other  States ;  and  that  ths 

expra*  eompania,  haa  been  held  void :  fact  that  no  domestic  companiei  are 

Com.  *.  Smith,  92  Ky,  38 ;  i. «.  S6  Am.  at  the  time  engaged  in  such  bueiness 

St.  Rep.  578.    It  haa  been  held  that  within  the  State  is  immaterial.  Singer 

where,  bj  a  general  BtaCnte,  a  specific  Man.  Co.  •.  Wright,  S3  Fed.  Rep.  121 . 

tax  iB  asseBBed  upon  "  every  sewing-  i  Delaware  &c.  Oanal  Co.  s.  Com. 

machine  oompanjr,  selling  or  dealing  (Fa.),  17  AtL  Bep.  176. 

in  Be  wing-machines,  by  itself  or  its  *  Delaware  &c.  Canal  Co.  •.  Com. 

agents,  hi  thU  State,"  each  an  act  (Pa.),  17  Atl.  Rep.  176. 

extends  to  and  embraces  all  such  com-  '  Pacific  Express  Co.  v.  Seibert, 

panieB,  whether  cOTporations,  joint-  142  V.  B.  339;  *.  e.  affirmed,  M  Fed, 

rtock   companiee,    or    partnerships.  Rep.  310. 

•  Coe  V.  Errol,  116  U.  S.  517. 
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g  8112.  Taxation  of  Ooods  In  Tratult  throngh  the  State. 

In  like  manner,  goods  in  transit  tJirough  tbe  State  from  a  place 
oxUside  of  it  to  anothsr  place  oultide  of  it,  are  not  taxable  by  the 
State,  even  tliongh  detained  witbin  ita  boundaries  by  low 
water  or  other  temporary  causeB.*  Nor  are  the  gro»$  receipts 
of  a  railway  or  other  transportation  company,  derived  from 
tbe  transportation  of  goods  thus  detained,  taxable  by  the 
State.*  But  where  property  which  is  merely  destined  for 
transportation  into  another  State,  is  detained  by  temporary 
<^ausea  in  the  State  of  its  production  while  awaiting  such 
transportation,  it  remains  a  part  of  the  general  mass  of  the 
property  of  the  State,  which  is  liable  to  taxation  in  the  usual 
way  in  which  other  such  property  is  taxed  within  the  State. 
Thus,  logs,  cat  at  a  place  in  New  Hampshire,  and  hauled  to  a 
town  on  the  Androscoggin  river  in  that  State,  to  be  trans- 
ported from  thence  down  the  river  to  Lewiston,  in  tbe  State 
of  Maine,  while  waiting  within  the  limits  of  New  Hampshire 
for  a  rise  of  water  in  the  river  sufficient  to  float  them,  were 
liabl«  to  taxation  in  the  same  way  as  other  such  property 
within  the  State.' 

S  8118.  Immaterial  bow  the  Xaz  le  Ijald.  —  The  Pramporta- 
tion  of  property  ia  commerce,  and  a  tax  upon  such  property  in 
ita  transit  from  State  to  State  is  a  regulation  of  commerce 
between  the  States,  within  the  meaning  of  the  commerce 
clause  of  the  Federal  constitution,^  such  as  cannot  be  oonstitu- 

■  Coe«.Errol,116U.S.61T:  State  respect  of  coal  lying  on  its  dock  In 
&4i.OoalCo.«.0»rTigan,39If.J.L.36.  the  Btate  of  New  Jersey,  where  it  Is 

■  Delawftie  &o.  Cftnal  Co.  v.  Oom.  delftyed  awaiting  Hbipineat  to  other 
(Pa.),  17  Atl.  Bep.  176,  In  the  ap-  States,  nor  of  its  coal  shipped  direct 
plication  of  these  principles  it  has  from  its  mines  and  delivered  in  the 
been  held  that  a  foreign  corporation.  State  of  Kew  Jerse;,  in  railway  cars, 
whose  basi&eM  is  tbe  mining  of  coal  to  local  dealers  on  orders  tranemitted 
in  Pennsylvania,  which  coal  is  seat  from  Its  office  in  New  York  Oi^. 
by  railroad  aerou  At  State  of  New  State  Ac  Goal  Go.  v.  Oarrigan,  S9 
Jersey  to  tide  water  lor  shipment,  N.  J.  L.  S6;  State  «.  £ngle,  S4  N.  J. 
the  office  of  the  foreign  corporation  L,  426. 

for   receiving   orders    tor   coal    and  '  Coe «.  Errol,  IIS  IT.  B,  617* 

tnuuactii^    its   bnsinesa    being   in  *  Antt,  i  6662. 

New  York  City,— is  not  taxable  in 
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tionallj  imposed  by  State  anthority.*  The  mode  in  which  the 
tax  is  impoBed,  whether  it  be  directly  on  the  property  in  the 
hands  of  the  owner,  or  upon  the  carrier  as  a  tax  on  hia  bosi- 
nesa,  is  immaterial.*  If,  for  instance,  as  already  seen,*  a  tax 
directly  laid  upon  the  property  in  its  transit  across  the  taxing 
State  from  one  State  to  another,  is  anconstitational,  then  it  is 
equally  clear  that  a  tax  laid  upon  the  carrier  for  transporting 
Buch  property  is  unconstitutional,  because  of  a  substantial 
identity  in  the  results.*  For,  although  such  a  tax  is  in  form  a 
tax  on  the  business  of  the  transportation  company,  it  is  in 
substance  a  tax  on  the  commodities,  the  transportation  of 
which  constitutes  the  business,' — especially  in  view  of  the 
fact  that  the  carrier  must,  in  order  to  sustain  his  business,  re- 
coup himself  to  the  extent  of  the  tax  by  charging  an  increased 
rate  for  the  transportation  of  the  goods.  It  was  npon  this 
ground  that  a  State  law  requiring  an  importer  to  take  out  and 
pay  for  a  Ueente,  as  a  prerequisite  to  a  right  to  sell  imported 
goods,  was  held  to  be  in  conflict  with  the  commerce  clause  of 
the  Constitution  of  the  United  States;*  and  that  a  ttamp  duty 
upon  bills  of  lading  for  gold  and  silver  transported  to  any  port 
or  place  out  ot  the  State,  was  unconstitutional,  as  a  tax  on 
exports.' 

S  8114.  Wben  Intentate  Transit  Oonunenoea  so  aa  to 
Xixempt  tbe  Propertr  trom  State  Taxation.  —  Bo  long  as  the 
property  remains  a  part  of  th9  common  mait  of  property  within 
the  State,  it  is  taxable  by  the  State,  wholly  without  reference 
to  the  question  whether  its  owner  is  a  resident  or  non-resident 
person  or  corporation.  But  wlien  it  is  separated  from  that 
general  mass  and  started  upon  its  flnal  transit  out  of  the  State, 

■  Cue  of   Stata  Freight  Tax,  16  •  AnU,  i  8112. 

Wall.  (IT.  S.)  232;   Erie  B.  Co.  «.  •  Erie  B.  Co.  e.  SUte,  31  N.J.  L. 

FeonBylvania,  1£  Wall.  (U.  B.)  262;  631;  t.  e.  88  Am.  Dec.  226. 

Erie  B.  Oo.  f.  State,  31  N.  J.  L.  631;  *  Ibid. 

f.  e.  86  Am.  Dec.  226;  State  Ac  Coal  *  Brown  v.  Uarrland,  12  Whwt. 

Co.  V.  Carrigan,  39  N.  J.  L.  85,  87.  {V.  8.)  419. 

■  State  Ac  Coal  Co.  t>.  Garrigtin,  39  '  Almy  v.  OalitMiiIa,  24  How.  (U. 
N.  3.  L.  35,  37 :  Erie  B.  Co.  d.  State,  S.)  160. 

31  N.  J.  L.  631;  •. «.  86  Am.  Dec.  226. 
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it  o«wea  to  be  so  taxable;  for  a  tax  than  laid  upon  it  would  b« 
a  regulation  of  commerce  between  tbe  Stbtes  within  the  mean- 
ing of  the  commerce  claaae  of  the  Federal  constitution.  In 
respect  of  the  point  of  time  when  this  transit,  and  with  it  this 
exemption  from  taxation,  begins,  it  has  been  said,  in  relation 
to  the  products  of  a  State  intended  for  transportation  to  an- 
other State,  that  such  goods  do  not  cease  to  be  a  part  of  the 
general  mass  of  property  in  the  State,  and  subject  to  its  taxa. 
tion  in  the  usual  way",  until  they  have  been  shipped,  or  entered 
with  a  common  carrier  for  shipment,  to  another  State,  or  coun- 
try, or  have  been  started  upon  such  transportation  in  a  eon- 
ttnuoiM  route  orjowmey}  The  mere  fact  that  goods  are  intended 
for  traruportaiion  out  of  the  State  is  not  sufficient ;  for  "  if  such 
were  the  rule,  in  many  States  there  would  be  nothing  but  the 
lands  and  real  estate  to  bear  the  taxes.  Some  of  the  Western 
States  produce  very  little  except  wheat  andcom,  most  of  which 
is  intended  for  export;  and  so  of  cotton  in  the  Southern  States. 
Certainly,  as  long  as  these  products  are  on  the  lauds  which 
produce  them,  they  are  part  of  the  general  property  of  the 
State." '  Nor  does  an  interstate  transit,  and  with  it  an  exemp- 
tion from  taxation,  commence,  until  the  goods  have  entered 
upon  their  jinal  journey  to  a  place  outside  of  the  State.*  It  ia 
true  that  it  was  said  in  one  case  that "  whenever  a  commodity 
has  b«gun  to  move  &a  an  article  of  trade  from  one  State  to  an- 
other, commerce  in  that  commodity  between  the  States  has 
commenced."*  But  Id  a  later  decision  this  statement  was 
qualified  by  saying  that "  this  movement  does  not  begin  until 
the  articles  have  been  shipped  or  started  for  transportation 
from  the  one  State  to  the  other.  The  carrying  of  them  in 
carts  or  other  vehicles,  or  even  floating  them,  to  the  depot 
where  the  jourDey  is  to  commence,  is  not  part  of  that  journey. 
That  is  all  preliminary  work,  performed  for  the  purpose  of 
putting  the  property  in  a  state  of  preparation  and  readiness 
for  transportation.     Until  actually  launched  on  its  way  to 

>  Ooe  «.  EttoI,  UB  U.  8.  617,  627.  *  Tha  Danial  Ball,  10  WM.  (U.  B.) 

*  Ibid.  667,965. 

*  Ibid.  628. 
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another  State,  or  committed  to  a  common  carrier  for  transport- 
ation to  sach  State,  its  destination  is  not  fi±ed  and  certain. 
It  may  be  sold  or  otherwise  disposed  of  within  the  State,  and 
never  put  in  course  of  transportation  out  of  the  State.  Carry- 
ing it  from  the  farm,  or  the  forest,  to  the  depot,  is  only  an 
interior  movement  of  the  property,  entirely  within  the  State, 
for  the  purpose,  it  is  true,  but  only  for  the  purpose,  of  putting 
it  into  a  course  of  exportation;  it  is  no  part  of  the  exportation 
itself.  Until  shipped  or  started  on  its  final  journey  out  of  the 
State,  its  exportation  is  a  matter  altogether  in  fieri,  aai  not  at 
all  a  fixed  and  certain  thing."  ^ 

S  8115.  Tazlnff  galea  Made  -within  the  State  br  yon-reel- 
dent  Corporations.  —  It  is  competent  for  a  State  to  lay  a  uni- 
form tax  upon  all  sales  o/  goods  made  within  its  limits,  whether 
by  its  own  citizens  or  corporations,  or  by  persona  or  corpora- 
tions of  other  States,  and  whether  the  goods  sold  are  the  prod- 
ucts of  the  domestic  State  or  of  some  other  State;  since  the 
prohibition  of  the  Federal  constitution  that  "  no  State  shall 
levy  any  imposts  or  duties  on  imports  or  exports,"  does  not 
refer  to  articles  imported  from  one  State  into  another,  but 
only  to  goods  imported  from  foreign  countries  into  the  United 
States.*  So,  it  has  been  held  that  coal  mined  in  Pennsyl- 
vania, and  sent  by  water  to  New  Orleans,  in  Louisiana,  there 
to  be  sold  in  open  market,  for  account  of  the  owners  in  Penn- 
sylvania, becomes,  in  theory  of  law,  intermingled,  on  its 
arrival  there,  with  the  general  mass  of'  property  subject  to 
taxation  in  the  State  of  Louisiana  under  its  laws,  although  it 
may  be,  after  its  arrival,  sold  from  the  vessel  in  which  it  was 
transported  thither,  and  without  being  landed,  and  for  the 
purpose  of  being  taken  ont  of  the  country  on  a  vessel  bonnd 
for  a  foreign  port.*  But  a  statute  prohibiting,  under  a  penal 
sanction,  any  person  from  dealing  as  a  peddler  without  a 
license,  and  defining  such  person  to  be  one  dealing  in  goods 
or  wares  "  not  the  growth,  produce,  or  manu/actwe  of  this  State, 

■  Coe  «.  Ertol,  116  XT.  8.  617,  628.       Hoaston,  114  U.  S.  628,  where  thie 

■  Woodmfi  «.    Farham,  8  Wall,     dedaioa  ie  "affirmed  and  applied." 
(U.    8.}    123.     Compare    Brown  c  *  Brown e.  Houston,  114  U.  B.  622. 
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by  going  from  place  to  place  to  sell  the  eame,"  —  intended 
obviously  to  exclude  drummetB  and  commercial  travelers 
from  other  States,  was  held  nnconatitutional  as  an  attempt  to 
legolate  interstate  commerce.^ 

g  8116.  Tazatioii  of  Gromt  Becelptf.  —  A  favorite  mode 
of  taxation,  resorted  to  by  State  legislatores  dominated  by 
the  agricultural  influence,  has  been  to  lay  taxes  upon  mer- 
chants and  common  carriers,  in  the  form  of  requiring  tbem 
to  pay  as  taxes  a  certain  percenUye  of  their  gro»$  receipts.  In 
some  cases  tbwe  taxes  have  been  imposed  in  the  form  of 
Ueeruf  taxet,  and  the  payment  of  such  a  tax  for  a  stated  period 
has  been  made  a  condition  precedent  to  a  renewal  of  tha 
license,  -without  which  the  merchant  was  prohibited  from 
carrying  on  hia  business.  This  form  of  tEization  is  subject  to 
the  same  objections,  on  the  grounds  of  expediency  and  policy, 
as  the  taxation  of  incomes.  The  methods  of  collection  arft 
necessarily  inquisitorial.  They  require  the  merchant  to  lay. 
bare  the  volume  and  extent  of  his  business  to  the  inspection 
of  his  competitors  and  his  creditors,  and  often  in  either  caso 
to  his  detriment.  This  fact,  however,  does  not  constitute  a 
valid  constitutional  objection  to  this  mode  of  taxation  unless 
there  is  a  constitutional  prohibition  restraining  the  subjects 
of  taxation  to  property,  real  and  personal.  Such  a  tax  is  in 
no  sense  a  tax  upon  property,  bnt  U  is,  in  substance  and 
eflect,  a  tax  upon  the  operations  of  trade,  the  effect  of  which  is 
that  whenever  a  merchant  sells  a  piece  of  goods,  he  must 
divide  the  money  which  he  receives  from  his  customer,  be- 
tween himself  and  the  State.  It  is  therefore  a  tax  upon  the 
very  fact  of  teUing,  and  upon  the  very  operation  and  amount 
•f  trade  itself.  It  follows,  on  a  principle  of  undeniable  logic, 
that  whenever  such  a  tax  is  laid  upon  the  groaa  reeeipte  of  an 
interitate  carrier,  it  is  a  tax  upon  interstate  commerce  itself,  and, 
as  such,  is  unconstitutional  under  the  interpretation  of  the 
interstate  commerce  clause  of  the  Federal  constitution  already 
referred  to.' 

'  Welton  e,  Missouri,  SI  V.  S.  276,  282;  reveniog  i,  e.  State  «,  Welton,  65. 
Uo.  28B.  '  i'oil,  i  8118. 
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g  8117.  The  Qoeatloii  how  Jodlelallr  Settled.  —  Ik  II  tnw 

that  tho  contrary  was  held  hj  the  Supreme  Court  of  the  United 
States  in  the  decieioQ  kaown  at  State  Tax  on  Sailway  Qrou  BeeeiptM 
Gate}  Bat  it  was  apparent  to  the  profetaion,  from  the  first,  that 
that  deciBion  was  unsound  and  woald  have  to  be  overruled.  The 
case  was  the  case  of  a  tax  laid  upon  a  domestic  railroad  corporatioii 
by  the  State  of  FennBylvania,  npoo  the  basis  of  a  peroent^e  of  ita 
gross  receipts  from  all  sonrces.  The  tax  was  held  to  be  valid  for 
two  reasons:  1,  Because  the  receipts  had  passed  into  the  general 
property  of  the  company,  and  bad  thns  lost  their  distinctive  charac- 
ter as  freight  recdved  for  traosportation.  2.  Becaose  tbe  tax  was 
held  to  be  a  tax  npon  the  company's  /ranehite,  to  be  merely  meaa> 
ured  by  the  amount  of  its  business,  as  shown  by  Its  gross  receipts. 
The  tax  was  thus  upheld  in  respect  of  gross  receipts  derived  from 
interstate,  as  well  as  gross  receipts  derived  from  domestic  commerce.' 
At  the  same  term  the  court  decided  the  case  known  as  the  Freight 
Tax  Caae*  in  which  it  was  held  that  a  State  tax  Uid  upon  goods 
carried  by  a  transportation  company  from  one  State  into  another  was 
a  regulation  of  interstate  commerce,  and  unconstituUonal,  although 
the  transportation  company  was  a  domestic  corporation.  It  was 
obvious  to  tbe  profession  that  there  could  be  no  sound  distinotion 
between  a  tax  laid  upon  a  transportation  company  in  respect  of  the 
jTOod*  which  were  the  subject  of  interstate  transportation,  and  a  tax 
Uid  upon  the  company  and  admeasured  npon  tbe  basis  of  its  grott 
receiptt  derived  from  the  transportation  of  such  goods.  The  court 
was  finally  driven  to  a  repudiation  of  this  distinotion,  and  while  dis- 
tingvithing  in  one  case  the  case  in  which  it  was  made,*  it  overruled 
it  in  a  subsequent  case.* 

§  8118.  A  Farther  Bxplanatloii  of  These  Deelstons.  —  In  the 

former  of  these  oases  the  court  held  that  a  statute  of  the  State  of  Mich- 
igan, which  levied  a  tax  upon  an  express  company  organized  in  the 
State  of  New  York,  upon  its  gross  receipts  derived  from  the  carriage 

■  16  WalU  (XT.  S.)  2S4.  npheld  taxes  npon  grosi  receipts  on 

'  Ibid.  tbe  aathority  of  the  overroled  case, 

*  15  Wall.  (TT.  S.)  232.  — such  as  Pullman's  FaL  Oar  Co.  «. 

*  Faigo  •.  Hicbigan.  121  TT.  8. 230.  Com.,  107  Pa.  St.  148;  Western  Dnioa 

*  Philadelphia  Ac.  Btaamehip  Co.  Tel.  Co.  v.  Mayer,  2S  Ohio  Sb  fiU ; 
V.  Pennsrlvania,  122  TJ.  B.  326.  This  Western  Union  Tel.  Oo.  •.  Com.,  lU) 
overruling  of  that  decEaionoTsrthrows  Pa.  St.  406. 

a  number  of  State  dedsions,  which 
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of  goods  into,  OQt  0^  or  through,  tha  State  of  Michigan,  was  a  tax 
DpOD  oommerca  between  the  States,  and  therefore  void.  The  court 
held  that,  while  a  State  may  tax  the  money  actually  within  the 
State,  after  it  has  passed  beyond  the  stage  of  compensation  for  cai^ 
ryiog  pereous  or  property,  as  it  may  tax  other  money  or  property 
within  its  limits,  yet  a  tax  upon  receipts  derired  specifically  from 
this  class  of  carriage  is  a  tax  upon  the  commerce  oat  of  which  it 
arises,  and  if  that  be  interstate  commerce,  the  tax  is  void,*  The 
court  distinguished  its  former  decision '  on  the  ground  that  in  that 
case  the  transportation  company  was  a  domestic  corporation.*  In 
the  latter  case  the  court  rirtually  declared  that  the  ground  of  its 
former  decision  was  untenable.* 


>  Fargo«,Ulch!gaii,121TT.  B.  2S0. 

■  State  Tax  on  Kailwajr  Qron  Re- 
eeiptB,  Ifi  WaU.  <U.  S.)  2Si. 

'  The  Ungnage  of  the  conrt  was  as 
fcdlows:  "The  distiactioD  between 
that  caae,  which  la  mainly  relied  npon 
brthe  Soprema  Court  of  Hiohigan  in 
rapport  of  its  decree,  and  the  one 
wMcb  we  now  have  before  ns,  la  very 
obviooa,  and  is  twofold;  FiraL  The 
corporation  which  was  the  subject  of 
that  taxation  was  a  Pannaylvania 
ooiporation,  having  the  tiftu  of  its 
boiineaa  within  tha  State  which 
created  it  and  endowed  it  with  its 
franchisee.  Upon  these  fronchieeB, 
Oaa  conferred  by  tha  State,  it  was 
asserted,  the  State  had  a  right  to  levy 
a  tax.  Second.  Thia  tax  was  levied 
npon  money  in  the  treaBory  of  tha 
corporation,  upon  property  within 
the  limits  of  the  State,  which  had 
poased  beyond  the  stage  of  compensa- 
tion for  freight,  and  had  become,  like 
any  other  property  or  money,  liable 
to  taxation  by  the  State.  The  case 
before  na  has  neither  of  these  qnali- 
ties,  nie  corporation  upon  which 
this  tax  is  levied  ia  not  a  corporation 
of  the  State  of  Michigan,  and  has 
nerer  been  organised  or  acknowledged 
M  a  corporation  of  that  State.  The 
money  which  it  received  lot  freight 


carried  within  the  State  probably 
never  was  within  the  State,  being 
paid  to  the  company  either  at  the 
beginning  <a  the  end  of  its  roote,  and 
certainly  at  the  time  the  tax  was 
levied  it  was  neither  money  nor  prop- 
erty of  the  corporation  within  the 
State  of  Hichigan."  Faigo  •■  Michi- 
gan, 121  V.  8.  330,  243,  oi»nion  by 
Hr.  Jnstice  Miller. 

*  Philadelphia  Ao.  Bteamihip  Co. 
«.  Penniylvania,  122  U,  8.  S20.  This 
eaae  was,  like  the  Railvag  Otou  Be- 
etiptt  Com,  a  case  where  a  tax  had 
been  laid  by  the  same  State  upon  a 
domestic  corporation,  to  be  admeaa- 
nred  npon  ita  groea  receipte.  The 
tax  was  distinctly  Uie  same  as  that 
which  was  held  to  be  valid  in  the  case 
of  the  State  Tax  on  Sativay  Oratt 
BeeeypU,  bat  the  coort  held  it  to  be 
invalid,  and  in  the  coarsa  ol  its  opin- 
ion tha  conrt  naed  the  following 
langnage:  "The  tax  in  tha  present 
caaa  ia  laid  npon  the  grosa  receipt! 
for  baneportation  as  such,  Thoee 
receipts  are  followed  and  canaed  to  be 
accounted  for  by  the  company,  dollar 
for  dollar.  It  is  those  specific  re- 
ceipts, or  the  amount  thereof  (which 
is  the  same  thing),  for  which  the  com- 
pany is  called  upon  to  pay  the  tax. 
They  are  taxed  not  only  becauM  they 
6477 


^yGoo'^lc 


6  Thomp.  Corp.  g  8119.]     foseiqh  cobpobations. 

g  8110.  The  PreseDt  Doctrine  Restated.  —  The  doctrine 
therefore  is,  that  the  gross  receipts  of  a  railroad  or  other 
transportfttion  company,  arising  from  transportation  between 
terminal  points,  one  or  both  of  which  are  without  the  State> 
by  a  load  lying  partly  within  and  partly  without  the  State, 
are  not  anbjeot  to  taxation  by  the  State,  irrespective  of  the 
question  whether  the  corporation  ia  foreign  or  domestic.^  But 
gross  receipts,  derived  from  a  continuous  transportation  of 
goods  between  points  in  the  same  State,  may  be  taxed  in  that 
State,  though  the  road  lies  partly  within  another  State;  for 
where  goods  are  taken  up  and  set  down  in  the  same  State,  the 
transportation  is  not  interstate  commerce.*    While  the  corpo- 


are  money,  or  Its  vslae,  but  becsTUB 
th«jr  vera  received  for  tr&uporution. 
No  doubt  %  ghlp-owuer,  like  uty  other 
clticen,  may  be  penoually  taxed  Eor 
the  amount  of  hu  property  or  estate 
without  regard  to  the  louroe  from 
which  it  was  derived,  whether  from 
commerce,  or  banking,  or  any  other 
employment.  But  that  is  an  entirely 
difierent  Uiing  from  laying  a  special 
tax  upon  his  receipts  In  a  particular 
employment  If  such  a  tax  is  ]aid, 
and  the  receipts  taxed  are  those  de- 
rived from  transporting  goods  and 
paseengen  in  the  way  of  interstate 
or  foreign  commerce,  no  matter  when 
the  tax  is  exacted,  whether  at  the 
time  of  realizing  the  reoeipts,  or  at 
the  end  of  every  six  monthaorayear, 
it  is  an  exaction  aimed  at  the  com- 
merce itself,  and  Ig  a  bnrden  upon  it, 
and  seiioualj  affects  it.  A.  review  of 
the  qnestion  convinces  us  that  the 
first  ground  on  which  the  decision  in 
State  Tax  on  Railway  Orou  BeeeipU 
was  placed  is  not  tenable ;  that  it  la 
not  supported  by  anything  decided  in 
Brown  v.  Maryland,  but,  on  the  con- 
trary, that  the  reasoning  in  that  case 
isdecidedlyagainfltit."  Philadelphia 
&c.  Steamship  Oo.  o.  Pennsylvania, 
123  U.  B.  826, 341,  opinion  by  Ur.  Jus- 
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tloe  Bradley,  ^le  court,  further  on, 
repudiating  the  distinction  taken  in 
the  case  last  above  dted,  said ;  "  Km 
decisioa  in  this  case,  and  the  reasoning 
on  which  it  is  foonded,  so  far  as  thej 
relate  to  the  taxation  of  interstate 
commerce  carried  on  by  corporations, 
apply  equally  to  domestic  and  for- 
eign corporations."  Philadelphia  Ac. 
Steamship  Oo.  tr,  Pennsylvania,  US 
V.  S.  826,  844.  See  Delaware  Ac 
Canal  Oo.  e.  Com.  (Pa.),  17  AtL  Bep. 
176,  where  these  Federal  decisions 
are  reviewed  by  UacPherson,  J. 

■  Philadelphia  ic  Bteamship  Co. 
«.  Pennsylvania,  122  IT.  8.  326,  S44; 
Delaware  Ac.  Canal  Go.  c.  Com.,  GO 
Pa.  St.  399;  (.  e.  17  Atl.  fiep.  ITS; 
Com.  B.  Lehigh  Val.  E.  Co.,  129  Pa. 
St.  SOS;  I.  e.  17  Atl.  Rep.  179;  «.  e. 
affirmed,  146  V.  S.  192. 

■  Com.  «.  Lehigh  VaL  B.  Co.,  M 
Fa.  St.  308;  *.(i.  17  Atl.Bep.  179;  $.e. 
affirmed,  14517.8.192;  distinguishing 
Lord  «.  Steamship  Co.,  102  U.  8.  641, 
where  it  was  held  that  a  ship,  plying 
upon  the  high  seas  between  two  points 
on  the  coast  of  the  same  State,  Is  sub- 
ject to  the  regulating  power  d  Cen- 
gresa  in  respect  to  the  liability  of  her 
owner  for  loaa  or  destruction  of  psr- 
son  or  property  under  sscticms  4S8S 
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ration  is  engE^ed  in  interstate  commerce,  or  is  an  agency  of  the 
United  States,  and  li«nce  has  a  right,  under  the  Federal  con- 
stitution, to  enter  the  State  and  to  transact  bneiness  there, 
then  it  seems  that  the  principle  of  taxation  which  is  to  be 
applied  to  it  must  be  that  which  is  applied  to  domestic  corpo- 
rations and  persons;  and  it  has  been  so  held,  under  the  consti- 
tution of  Louisiana,  where  a  tax  upon  gross  income  was  levied 
upon  foreign  insurance  companies  under  the  desigoatiou  of  a 
tax  upon  ** capital" ' 

g  8120.  Talldit;  of  a  Tax  upon  th«  Franchise  of  Foreign 
CorporatlonB.  —  We  have  already  seen'  that  the  /r<mchiae8 
of  corporations  are  generally  held  to  be  appropriate  subjects  of 
taxation,  and  that  a  corporate  franchise,  for  the  purposes  of 
taxation,  is  regarded  as  the  opportunity  whicb  the  corporation 
has  of  earning  money  through  the  exercise  of  the  powers 
which  have  been  conferred  upon  it  by  the  State.*  If  a  State, 
on  a  principle  of  comity,  permits  a  foreign  corporation  to 
exercise  its  franchises  within  its  limits,  no  reason  is  perceived 
why  it  should  not  possess  the  power  to  lay  a  tax  upon  the 
exercise  of  those  franchises,  —  in  other  words,  to  lay  what  is 
commonly  called  a  "franchise  tax,"  provided  the  basis  of 
apportionment  is  fair  and  just.  A  State  statute  *  which  re- 
quires every  telegraph  company  owning  a  line  of  telegraph 
within  the  State  to  pay  to  the  State  Treasurer  "  a  tax  upon  its 
corporate  franchise,  at  a  valuation  thereof  equal  to  the  aggre- 
gate value  of  the  shares  in  its  capital  stock,"  deducting  such 
portion  of  that  valuation  as  is  proportional  to  the  length  of 
its  lines  without  the  State,  and  deducting  also  an  amount 
equal  to  the  value  of  its  real  estate  and  machinery  subject  to 
local  taxation  within  the  State,  is  in  eSect  a  tax  upon  the  cor- 
poration on  account  of  property  owned  and  used  within  the 
State;  and  is  constitutional  and  valid,  although  applied  to  a 

and  4289  Rot.  Stat  U.  B.     Oompara     Go.,  42  La.  An.  428;  i.  o.  7  Booth. 
SUto  •.  PbiladelptiU  &o.  B.  Co.,  45     Bep.  690. 
Ud.  361 ;  *.  0.  24  Am.  Bep.  611.  •  Atite,  4  5666. 

'  Parkat  t.  North  Bridah  Ao.  Ina.  *  Atde,  4  6560. 

«  Fub.  SUt.  MasB.,  ch.  13,  H  40.  ti. 
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telegraph  company  incorporated  under  the  laws  of  another 
State,  and  which  has  accepted  the  rights  conferred  by  Con- 
gresB  by  section  6263  of  the  Bevised  Statutes  of  the  United 
States.*  There  appears  to  be  no  essential  distinction  between 
a  tax  upon  franchises,  when  applied  to  a  domestic,  and  to 
a  foreign  corporation.  A  franchise  tax,  when  applied  to  a 
domestic  corporation,  is  a  tax  upon  the  right  of  a  corporation 
to  exercise  the  privilege  conferred  upon  it,  and  is  not  a  property 
tax.*  When  a  foreign  corporation,  under  an  indulgence  of  the 
comity  of  the  domestic  State,  exercises  its  franchises  there,  a 
tax  laid  in  form  and  in  name  upon  its  buiinest,  is  essentially 
of  the  same  nature;  that  is  to  say,  it  is  essentially  a  tax  upon 
its  right  to  exercise,  within  the  taxing  State,  the  privilege! 
conferred  upon  it  by  the  State  of  its  origin.*  It  is  meaning- 
less casuistry  to  say  that  the  franchise  of  a  foreign  corpo- 
ration cannot  be  taxed  because  the  franchise  is  not  given 
by  the  domestic  law,  but  is  dependent  upon  the  law  of  the 
State  of  its  creation,  and  bos  no  existence  except  as  derived 
therefrom,  upon  the  fantastic  reasoning  that  a  corporation 
really  never  travels,  and  that  its  franchises  exist  only  in  the 
place  of  its  residence  and  domicile.*  A  tax  laid  by  a  State 
upon  the  franchise  of  a  corporation  organized  within  the  State 
for  the  purpose  of  carrying  on  the  business  of  transportation, 
both  within  and  without  the  State,  has  been  held  in  no  sense 
a  tax  or  burden  upon  interstate  and  foreign  eoimnwee,  but  is  a 
tax  confined  to  capital  employed  in  the  domestic  State  by  an 
entity  existing  under  its  laws;  so  that  the  manner  in  which 
the  value  of  its  franchise  shall  be  assessed,  and  the  rate  of 
taxation  applied  thereto,  are  matters  of  legislaUve  discretion, 
subject  to  the  restrictions  of  the  domestic  constitution;  and  no 

*  HMsachnsettS  «.  Weetem  Union  *  Connecticat  Mnt.  Life  Inn.  Oo.  t. 
Tel.  Oo.,  141  n.  B.  40;  (.  c.  11  Snpp.      Oom.,  133  Mass.  161,  1S3. 

Ot.  Rep.  8SS;  following  Western  Un-  '  Ab  wm  reasoned  in    People  *. 

ion  Tel.  Oo.  •.  Mtoniej-Oeiieral,  ISS  EqtiitBbleTiiutOo.,96N.T.887,3»3;    , 

n.  8.  630.  citing  Plimpton  «.  Bigelow,  9S  N.  T, 

*  People  «.  Home  Ins.  Co.,  92  692.  See  alw>  People  a,  Wemple,  129 
N.  Y.  328;  People  v.  Wemple,  129  N.  T.  666,  M3,  where  the  itietinction 
v.  y.  668,  664.  criticiaed  in  the  text  is  also  mode. 
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questioa  in  respect  of  such  a  tax  arises  under  the  Federal 
constitution.^ 

S  8121.  Franohlse  Taxes  upon  Domestic  Corporations  do- 
iMkg  BoslneH  WhoUy  In  Forelgrn  ConntrleB.  —  The  legislature 

of  a  State  posaeSBea  aUo  a  general  power  of  taxation  over  the 
franehdses  of  corporations  created  by  the  State,  iii  so  far  as 
they  exercise  their  franchiaes  and  carry  on  their  business 
within  the  State;  and  where  the  statute  laid  such  a  tax  and 
measured  it  by  the  amount  of  capital  stock  of  the  corporation 
found  to  be  employed  within  the  State,  the  court,  applying 
the  principle  of  its  preceding  decisions,*  that  the  determina- 
tion of  the  Comptroller  as  to  the  assessment  and  taxation  is 
not  to  be  disturbed  unless  clearly  shown  to  have  been  errone- 
ous,—  indulged  in  the  presumption  that  some  of  the  capital 
stock  was  employed  within  the  State,  although  its  entire 
business,  excepting  its  financial  business,  consisted  in  dredg- 
ing on  a  canal  constructed  in  a  foreign  country;  "  for  there, 
according  to  its  certificate  of  incorporation,  was  its  principal 
place  of  business,  and  from  there  were  its  operations  con- 
ducted; it  kept  bank  accounts  there  and  paid  out  moneys  for 
matters  connected  with,  and  more  or  less  essential  to,  the  pur- 
poses of  its  incorporation."  * 

g  8122.  Taxation  of  Telegrraph  Companies. — Telegraph 
companies  are  iMtrumenta  of  interstate  commerce,  and  conse- 
quently, under  the  modern  doctrine,  it  is  not  competent  for  a 
State,  or  a  municipal  corporation  within  a  State,  to  impose 
upon  them  a  general  license  or  privilege  tax,  whether  on  the 
pretense  of  "  regulation"  or  "  taxation."  *     But  the  property  of 

■  P«oplee.WeiDpIe,117N.Y.  186;  ■  People  v.  Wemple,  129  N. T.  668, 
1.  e.  22  N.  E,  Rep.  1046;  27  N.  Y.     Hft. 

St  Rep.  341;  eL.B.  A,303;  7  Rail.  *  Lelonp  v.  Uobile,  127  U.S.  640; 

A  Corp.  L,  J.  127.  St.  Louis  «.  Western  Uaion  Tel.  Co., 

■  People  V.  Daveoport,  91 N.  Y.  674,  89  Fed.  Rep.  G9.  Thia  latter  cue  «In 
681;  People  •.  OommiSBioiieni,  IM  holds  that  b  tax  of  (5  pw  year  apoa 
H.  Y.  240;  Peo^  v.  CommiaaiimerB,  every  leUffraph  polt  need  by  ao  Inter- 
99  N.  Y.  164.  state  telegraph  company  within  the 
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Buch  a  company,  employed  in  conductiDg  its  buainesa  within 
the  State,  is  taxable  by  the  State  as  a  part  of  the  general  mass  of 
taxable  property  within  the  State.'  The  principle  of  taxation) 
applied  both  to  domestic  and  foreign  corporations,  by  which 
the  property  of  a  foreign  telegraph  company  is  taxed  by  com- 
paring  the  length  of  its  lines  within  the  State  with  the  length 
of  its  entire  lines,  is  not  open  to  any  objection  under  the 
Gonstitation  of  the  United  States,'  and  is  a  "  reasonable"  ex- 
cise tax  under  the  Constitution  of  Massachusetts.*  But  while 
a  State  may  thus  tax  the  property  of  a  telegraph  company,  it 
may  not  lay  a  tax  upon  its  bitsiness,  in  ao  far  as  it  consists  of 
transmitting  interstate  meB8ag«8.  It  may  not,  for  instance,  lay 
a  tax  upon  every  message  transmitted  from  a  point  within  the 
State  to  a  point  without  the  State,  or  from  a  point  without  the 
State  to  a  point  within  the  State.*  Kor  can  it  impose  a  Jieente 
tax  upon  such  a  company  for  the  privilege  of  carrying  on  its 
business  within  the  State.* 

I  8123.  Taxation  of  Forel^  Telephone  Companies  having 
Domestic  Companies  m  Ucenaees.  —  The  principal  corpora- 
tion  established  to  develop  this  great  invention  was  organized 
under  a  special  act  of  the  Legislature  of  Massachusetts,  "to 
incorporate  the  American  BeU  Telephone  Company."  It  was 
held  by  the  Supreme  Court  of  the  United  States,  in  the  Tele- 
phone Case,*  that  the  authority  conferred  by  this  special  act 
authorized  it  to  select  its  corporate  name,  and  made  the  certifi- 
cate provided  by  another  statute'  conclusive  of  its  corporate 
existence.  Thus  organized,  this  company  proceeded,  as  many 
companies  organized  to  develop  patented  inventions  now  do, 

limits  o(  a  dtj,  cannot  b«  upheld  on-  ■  Wefltem  TJaion  Tel.  Oo.  •.  Attw 

der  a  charter  power  to  regukot  tele-  ne7-<3enerat,  126  D.  B.  630. 
graph  compuiies.  *  Ibid, 

'  We<rtem  Union  Tel.  Co,  v.  Attor-  '  Telegraph  Ooinpanf  v.  Teiae,  105 

ney-Goneral,  125  XT.  8. 530 ;  Attorney-  U.  8.  460. 

General  v.  Western  Union  Tel.  Co.,  '  Leloup  v.  HobUe,  127  U.  B.  640. 

38  Fed.  Bep.  129;  Western  Union  ■  The  Telephone  Oaae,  128  U.  8. 1; 

TeL  Co.  t.  State,  04  N.  H.  265;  i.  e.  (.  e.  tub  nom.  Dolbear  t>.  American 

«  AtL  Bep.  647.  Bell  Telepb.  Co.,  126  V.  S.  147. 
*  Maaa,  Stat.  1870,  ch.  224,  «  411, 
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to  establish  sub-corporations,  so  to  speak,  in  each  of  the  States, 
which  were  to  he  its  licensees,  for  the  supposed  reason  that 
such  a  course  would  obviate  sundry  laws  unfriendly  to  for- 
eign corporationB.  To  these  sub-corporations  it  leases  its 
instrumeots  and  licenses  their  use.  The  entire  business  of 
furnishing  telephonic  facilities  to  the  public,  which,  in  addi- 
tion to  the  instruments,  involves  the  maintenance  of  an  ex- 
tensive plant,  consisting  of  wires,  poles,  etc.,  is  carried  on 
by  these  local  bodies,  who  receive  the  compensation  paid 
by  the  public,  which  constitutes  the  entire  earnings  arising 
from  the  use  and  employment  of  the  company's  instruments 
in  the  particular  territory.  The  Bell  Company  receives  from 
the  local  companies,  as  compensation  for  the  use  of  its  instru- 
ments, at  its  office  in  Boston,  a  royalty,  payable  monthly,  in 
advance,  without  regard  to  whether  the  instruments  are  used 
or  not.  It  has  no  ofQce  or  officer,  unless  it  be  those  of  the 
local  companies,  and  has  no  direct  business  relations  with  the 
public.  In  a  case  where  these  facts  were  developed,  wherein 
the  relations  between  the  parent  corporation  in  Massachusetts 
and  the  sub-corporations  in  New  York  were  under  considera- 
tion, it  was  held  that  the  local  companies  were  its  lieenteet, 
and  not  its  agents;  and  that  it  was  not  "  doing  business"  in 
New  York,  within  the  meaning  of  a  statute  of  that  State ' 
taxing  the  gross  earnings  of  telephone  companies  "  doing 
business  in  this  State."  *  It  appeared  that  the  contracts,  in 
addition,  provide  for  the  use  of  private  lines,  and  require 
leases  for  the  use  of  telephonic  instruments  to  the  patrons  of 
such  lines  to  be  made  in  the  name  of  the  Bell  Company;  but 
it  was  stipulated  that  the  provision  was  inserted  in  the  con- 
tracts to  prevent  the  illegitimate  use  of  private  lines  by  un- 
authorized persons,  and  to  guard  against  infringements  of  the 
company's  patents.  It  also  appeared  that  the  management 
and  control  of  the  entire  business  was  confided  to  the  local 
corporations,  without  any  material  distinction  between  the 

•  LftWB  N.  T.  1S81,  oh.  861,  46.  1067;  117  N.  Y.  6t  B6p.46g;  reven- 

■  People  V.  Americui  Bell  Teleph.     li^  i.  «.  SO  Haa  (N,  Y.),  114,  uid  a 
Oo.,117H.Y.  241:  ce.SaN.E,  B«p,     N.  Y.  Sopp.  7S8. 
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Tarioua  classes,  and  that  they  collect  the  dnes  for  the  jnirate 
lines,  u  in  other  cases,  paying  the  Bell  Company  a  royalty  for 
the  uae  of  the  instruineats.  In  view  of  these  facta,  the  conrt 
held  that,  even  in  respect  of  the  private  lines,  the  local  cor- 
porations vere  not  agents  of  the  parent  corporation.'  Upon 
the  facts  above  stated,  the  fact  that  the  Bell  Company  was  a 
■tockholder  in  the  local  corporations  did  not  render  its  local 
stock  taxable  in  New  York,  under  a  statute  of  that  State'  tax. 
ing  the  capital  stock  of  all  corporations  doing  business  in  the 
State.*  A  similar  view  was  taken  of  this  question  in  Penn> 
sylvania,  the  Supreme  Conrt  of  that  State  holding  that  the 
fact  that  the  Bell  Company  had  an  ofBee  within  the  State,  and 
made  contracts  with  the  local  corporations  for  the  introduc- 
tion and  use  of  its  apparatus  within  the  State,  by  which  con- 
tracts it  reserved  to  itself  the  right  to  take  possession  of  the 
instruments  and  use  them,  upon  certain  breaches  of  the  con- 
tract by  the  local  companies,  did  not  render  the  parent  com- 
pany liable  to  taxation  upon  its  capital  stock,  under  the 
Pennsylvania  Act  of  June  7, 1879,  unleas,  upon  such  breach 
of  the  contracts,  it  should  come  into  the  State  and  use  and 
operate  the  telephones  itself.* 

g  8184.   Taxattim     of    Express    Compukles.  —  The    latest 

determination  of  the  Supreme  Court  of  the  United  States, 
announced  in  eases  already  considered  with  reference  to  the 
taxation  of  teUgraph  compania,*  is  believed  to  exclude  the 
power  of  the  States  from  imposing  Ucente  or  prioiUga  keen 
upon  apreaa  eovtpaniu,  in  so  far  as  those  taxes  affect  inteniaU 
or  foreign  commerce  carried  on  by  such  companies;  and  so  it 
has  been  held  by  several  courts.  A  decision  of  the  Supreme 
Court  of  the  United  States,  rendered  in  tha  year  1872,  stands 

•  People  ••  American  Bdl Teleph.  1057;  27  N.T.St.  Eep.  4W;  Tevere. 
Co.,  117  N.  T.  241 ;  •.  •.  13  N.  E.  Bep.  ing  (.  c.  SO  Him  (N.  T.),  114.  and  3 
1067;  27  N.  Y,  St.  Rep.  469;  NTSraiBg     N.  Y.  Supp.  73S. 

t.  e.  GO  Enn  (N.  Y.),  114,  and  8  N.  7.  *  Com.  c.  American   Bel)  Teleph. 

Snpp.  733.  Co.,  129  Fa.  Bt.  217;  t.  e.  46  FhUs. 

•LawsB.Y.  ia8:t.ah.3ai,  tS.  Leg.  ^L  US;  24  W.N. O.  (Fa.)  187; 

*  Feoide  «.  Amerkan  Bd  TOoflh,  U  AtL  Sep.  12L 
Co..  117N.Y.241;  •.&2ZH.£.B«fk  *  JW(,»8ia& 
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directly  in  the  way  of  this  coaclasion;^  and  as  that  court  10 
unfortunately  not  in  the  habit  of  saying  in  explicit  terms  that 
it  OTerrules  ita  previous  decisions,  the  profession  have  to  take 
up  its  conflicting  decisions  and  do  the  best  they  can  with 
them,  and  they  really  do  not  know  where  this  question  stands. 
It  has  been  held  by  several  Federal  judges  that  a  State  cannot 
impose  a  license  tax  upon  an  express  company  eng^ed  in 
domestic  and  interstate  commerce,  except  in  bo  far  as  the  tax 
ia  confined  exclusively  to  its  domestic  commerce.*  They  pro- 
ceed upon  the  ground  that  the  case  of  Oabomt  t.  Mobile*  had 
been  overruled  by  Leloup  v.  Mobile;*  and  certainly  the  two 
cases  seem  irreconcilable.  Nor  can  the  principle  of  these 
decisions  be  evaded  by  the  State  legislature  resorting  to  a 
verbal  quibble.  Accordingly,  it  has  been  held  that  a  statute 
providing  that  a  license  or  privilege  tax  shall  be  paid  for 
transporting  one  or  more  packages  between  points  within  the 
State,  the  amount  of  such  tax  being  regulated  by  the  lengtii 
of  the  lines  of  the  express  company,  is  in  effect  a  tax  upon 


e  «.  HobQe,  U  Wall.  (U. 
8.)  479. 

'  United  fiUtoB  Ex.  Oo.  t.  Hem- 
miogvay,  S9  Fed.  Bep.  6D;  United 
8ut«fl  Ex.  Co.  *.  Alien,  89  Fed.  Bep. 
712. 

*  MWalL<U.B.)47g.  IdUubcmo 
it  appeared  that  the  State  of  Georgia 
had  chartered  a  company  to  traaeact 
agenerolforwKrdingandexpresibnid- 
ness.  The  compaii7  had  a  bnainesi 
office  at  MolHle,  in  tba  Bute  td  Ala- 
bama, and  BO  did  an  ezpreaa  bntdnsn 
which  extended  within  the  limits  of 
Alabama,  or  rather  made  eontraeta 
in  Alahaina  for  that  speoiefl  of  trans- 
pcntation.  An  ordinance  of  the  dtj 
of  Molnle  waa  then  in  tarot,  requiring 
that  all  expreu  oompaniea  or  railroad 
oomponlea  doing  bnmnen  within  the 
d^  and  having  a  bnaineaa  extending 
btgond  the  limita  of  the  State,  Bbonld 
pay  an  annual  license  of  $600,  which 
ahonld  be  deemed  Afirit-fntdt  licenae ; 


that  everr  expien  or  railroed  co»- 
funy  dolag  bnsineaa  mtliin  the  limita 
of  the  State  should  take  out  a  license, 
called  a  ueondrgradt  license,  and  pay 
therefor  $100;  and  that  every  such 
oompany  doing  boldness  «nlhtn  tha 
eJly  should  take  out  a  (Mrd-frod*  1^ 
cense  and  pay  therefor  $50; — and 
subjecting  an;  person  or  corporation 
violating  its  provisions  to  a  fine  for 
eachdayot  such  violation.  Itwaaheld 
that  the  onlinance,  in  so  far  as  it  r^ 
quired  the  payment  by  a  fore^  om- 
poration  of  a  tax  or  fee  lor  a  licenae 
to  transact  within  the  domestic  State 
ita  bneinsM,  although  extettding  fce> 
yond  the  limits  of  the  State,  waa  not 
repugnant  to  the  {mtvisiotifl  of  the 
commerce  clause  of  the  Cooatitution 
of  tbe  United  SUtee.  Osborne  e.Jfo- 
Ule,  16  WalL  <n.  S.3  479.  Compare 
WiKina  Fertr  Oo.  ».  East  St.  Louis, 
107  U.  &  86Gl 


*  127  a.  8.  ft 
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its  interstate  business,  and  hence  nnconstitutional.^  A  late 
authoritative  judicial  exposition  of  this  gaestion  is  to  the 
effect  that  a  statute  which,  after  deSning  express  companies, 
requires  them  and  their  agents  within  the  State  to  make 
returns  to  the  taxing  officers  of  the  State  of  the  gro8t  receipts 
acenting  from  their  buiineaa  done  vtithin  the  State,  and  laying  a 
percentage  tax  upon  such  gross  receipts,  first  deducting  there- 
from  the  amounts  paid  by  such  express  companies  to  railroad 
and  other  transportation  companies  for  their  facilities  of  trans- 
portation,—  is  not  in  violation  of  the  commerce  clause  of  the 
Federal  constitution,  because  it  is  not  a  tax  upon  interstate, 
but  is  strictly  a  tax  upon  intrastate,  business.'  Nor  is  such 
a  tax  prohibited  by  that  clause  of  the  Fwrteenth  Amendment 
to  the  Federal  constitution,  which  restrains  the  States  from 
denying  to  persons  within  their  limits  the  equal  protection  of 
their  laws.  The  reason  is  that  it  is  not  an  unjust  discrimina* 
tion  against  express  companies  to  tax  them  at  a  class  different 
from  other  transportation  companies;  seeing  that  the  former  own 
little  or  no  property,  but  conduct  their  business  by  hiring  the 
facilities  of  other  transportation  companies;  while  the  latter 
companies  own  their  own  facilities  of  transportation,  which 
are  taxed  within  the  State  in  common  with  other  property.' 

§  8125.  Taxation  of  Sleeping-car  Companies.  —  Since  it 
is  competent  for  a  State  to  tax  all  property,  real  or  personal, 
within  its  limits,  although  employed  in  the  operations  of 
interstate  eomm^ee*  it  is  competent  for  it  to  lay  a  tax  upon 

>  United  States  Ex.  Co,  •,  Allen,  39  traiuported  to  another  point  in  this 

Fed.  Bep.  712.    The  atatate  (Teim.  BUte,  per  umnm,  (3,000."    It  vraa 

Act,  April  8,  1S89}  provided  that  ex-  held  that  this  tax  was  n&constitu- 

presB  companies  ahonld  pay  a  tax,  tional.    Ibid. 

"  in  lien  of  all  other  taxes  except  ad  *  PaciQc  Ex.  Co.  «.  Seibert,  142 

valorem  tax,  it  the  lines  are  leas  than  V.  8.  839,  where  the  Hiseonri  statnt« 

100  miles  long,  for  one  or  more  pack-  which  woa  held  valid  fa  set  out :  Af- 

agei  taken  up  at  one  point  in  this  firming  «.  c  44  Fed.  Rep.  310. 
State   and   transported    to  another  *  Pacific  Ex.  Oo.  v.  Beibert,  142 

point  in  this  State,  per  annnm,  (1,000.  U.  S.  S39 ;  afflrmJDK  t.  e.  44  Fed.  Rep. 

If  the  lines  ore  more  than  100  miles  SIO. 
long,  for  one  or  more  packagea  taken  *  Ante,  i  8094. 

np  at  one  point  in  this  State  and 
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tleeping-ear  eompaniea  created  under  the  laws  of  other  States, 
admeaaared  upon  the  whole  stock  of  the  company,  in  the 
proportion  which  the  number  of  miles  over  which  its  cars 
ore  operated  within  the  State  bears  to  the  whole  number  of 
miles  over  which  its  cars  are  operated,  —  although  its  cars 
roD  into,  throngh,  and  out  of  the  State.*  But  it  has  been 
held  that  a  State  has  no  power  to  lay  a  tax  upon  the  eam- 
ingt  of  a  sleeping-car  company  engaged  in  interstate  busi- 
ness, although  the  tax  is  admeasured  upon  the  proportion 
which  the  distance  traveled  by  the  cars  of  such  company 
through  the  State  bears  to  the  entire  distance  traversed  by 
the  cars  of  such  company  for  which  fares  are  charged,* 
But  a  statute,*  which  imposes  a  lieenae  or  privilege  tax  of  a 
certain  sum  per  annum  upon  every  sleeping-car  or  coach 
used  or  run  over  a  railroad  in  that  State,  and  not  owned 
by  the  railroad  upon  which  it  is  run,  is  void  in  so  far  as  it 
applies  to  the  interstate  transportation  of  passengers  carried 
over  railroads  in  that  State,  into,  out  of,  or  across  that  State, 
in  sleeping-cars  owned  by  a  corporation  of  Kentucky  and 
leased  by  it  for  transportation  purposes  to  Tennessee  railroad 
corporations,  the  latter  receiving  the  transit  fare,  and  the  for> 
mer  the  compensation  for  the  sleeping-car  accommodations.' 
The  principle  of  the  decision  is  that  the  tax  in  question  is  a 
license  tax  imposed  by  a  State  for  the  privilege  of  conducting 
the  operations  of  interstate  commerce  within  the  State,  which, 
as  already  seen,  is  unconstitutional.* 

'  PDUmBn'BP&laceOarCo.o.Fenn-  ing  It  a  "public  Itighviay  tax"  and 

■ylvania,  141  TJ.  8.  18;  (,  e.  11  Sup.  levj'iiig  it  upon  railway  corporations 

Court  Eep.  876;  affirming  i,  e.  107  mnniiig  the  Fnllman  palace  Bleeping- 

Pa.  St.  166.    See  ante,  i  8097,  cars,  at  the  rate  of  t^  per  mile  [or 

'  Btate  V.  Woodruff  Sleeping-car  eacli  mile  of  the  railroads  in  the  State 

Co.,  114  Ind.  166;  I.  c.  16  N.  £.  Rep.  over  which  anch  cars  are  run.    Ark. 

814.    Qnerj,  where  the  tax  is  thaa  Acts  1887,  No.  128,  p.  225. 

admeaaured,  ia  there  any  distinction  '  LawB  Tenn.  77,  oh,  16,  4  6. 

between  d  tax  upon  carTitn; *  and  a  tax  *  Pickardv.  Pullman  Southern  Car 

npoa  pr optriyt   And  is  not  the  princi-  Co.,  117  U.  B.  81;  TennesHee  v.  Fnll- 

ple  of  thia  case  overruled  by  the  caee  man  Bonthem  Car  Co.,  117  U,  S.  61; 

pievionsly  cited?    The  Legielatnre  of  overrnling  Follman  Southern  Car  Co. 

Arkansas   haa  sooght  to  avoid  any  «,  Qsines,  3  Tenn.  Oh.  687. 

Federal  objection  to  the  tax  by  call-  *  ArOe,  i  8107.    Some  of  the  States, 
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g  8126.  Tazation  of  Ferr;  OompanleB  Incorporated  in 
Other  States.  —  A  company  chartered  in  another  State  and 
operating  a  line  of  ferry  boats  between  a  point  in  that  State 
and  a  point  in  the  taxing  State,  which  haa  all  of  its  property 
in  the  State  of  its  creation,  and  no  property  in  the  tazing 
State,  except  slips  and  wharves  for  the  landing  of  its  boats 
and  the  discharge  and  taking-on  of  its  passengers  and  freight, 
and  whose  boats  are  registered  at  its  home  port  within  the 
State  of  its  creation,  — cannot  be  taxed  in  respect  of  its  capi- 
tal stock  by  the  other  State;  for  this  is  an  interference  with 
interstate  commerce,  such  as  is  prohibited  by  the  Constitution 
of  the  United  States.*  But  from  the  principle  declared  by 
the  same  court  in  a  subsequent  case,  it  would  seem  clear  that 
its  wharves  and  other  property  within  the  taxing  State,  though 
used  in  the  landing  of  its  boats  and  in  its  operations  of  inter- 
state commerce,  are  taxable  as  property  within  that  State.* 
The  ferry  boats  of  such  a  corporation  cannot  be  taxed  aa 
property  "  within  the  city,"  to  which  the  boats  ply,  and  at 
whose  wharves  they  touch  for  the  discharge  and  taking-on 
of  freight  and  passengers,  where  they  are  habitually  laid  np 
when  not  in  use,  and  where  their  pilots  and  engineers  reside, 
and  where  the  real  estate  of  the  corporation  owning  them, 
including  its  freight  warehouse,  is  situated  on  the  opposite 
•hore  of  the  river  in  another  State.     Nor  is  this  conclusion 


in  their  taxii^  lawi,  pursue  the  pol-  between  the  ■leejMDg-cKr  companj 
icy  of  asseBBtng;  the  tax  vbich  tbef  and  the  railroad  companj,  the  latter 
laj  in  respect  of  Bleeping-can,  not  had  such  a  commnnity  of  interest  and 
■gainst  the  company  owning  the  can,  such  a  qoalified  property  in  the  sleep- 
bat  against  the  railroad  company  ing-can  for  the  time  being,  that,  for 
tMtn0  them  under  a  contract  arraDge-  the  purpoeea  of  taxatioti,  they  must 
ment  with  the  company  owning  them,  be  regarded,  under  the  itatnte,  as  be- 
Bee,  for  instance,  Kennedy  >.Bt.Loaii  longing  to  the  rolling  stock  of  the 
&0,  B.  Oo.,  68  111.  395,  where  a  tax  railroad  company,  and  Babject  to  be 
upon  Pullman  palace  cars  was  as-  taxed  aa  such. 

■eased  agunst  the  railroad  companj  *  Gloucester  Ferry  Oo.  «.-  Fennsyl- 

over  whose  road  the  cars  were  hauled  vania,  114  U.  B.  196. 
with  ita  passenger  coachee,  and  it  was  *  The  case  referred  to  it  Western 

held  that  the  aaoemment  was  valid.  Union  Teh  Co.  v.  Attorney-General, 

The  court  proceeded  upon  the  view  126  TJ.  8.  630,  wttere  the  pimdple 

that,  nnder  theoxttract  arrangement  was  plainly  eetabliahed. 
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altered  by  the  fact  that  the  boats  were  enroUed,  in  pnrsuaace 
of  the  Federal  navigation  laws,  at  the  city  attempting  to  impose 
the  tax;  that  the  ferry  company  had  an  office  there;  that  its 
president,  vice-president,  and  other  officers  lived  there;  that 
the  stockholders  mainly  resided  there,  and  not  in  the  opposite 
State;  and  that  there  the  ordinary  business  meetings  of  the 
directors  were  held,  and  its  moneys  received  and  disbursed, 
and  its  corporate  seal  kept* 

g  8127.  Taxation  of  Foreign  Railroad  Companies  Operat- 
ing Domestic  Ballroads  under  a  I^ease.  —  It  is  unnecessary 
to  state  that  a  railroad  corporation  created  under  the  laws  of 
a  State  cannot,  by  leasing  its  railroad  to  a  foreign  corporation, 
withdraw  it  from  the  power  of  taxation  which  the  State  pos- 
sesses over  all  property  within  its  limits;  bat  the  lessee  corpo- 
ration, by  its  act  of  entering  the  domestic  State  to  operate  the 
leased  railroad,  may  subject  itself  to  a  principle  of  taxation 
different  from  that  which  torj  be  exercised  against  it  in  the 
State  of  its  own  creation.  It  may,  for  instance,  be  compelled 
to  pay  a  tax  assessed  upon  the  /rancAuM  and  capital  ttoek  of 
the  lessor  corporation  whoso  road  it  operates.*  On  the  other 
hand,  it  will  not  be  entitled  to  exemptions  from  taxation  which 
were  enjoyed  by  the  lessor  corporation  under  its  charter,  for 
exemptions  from  taxation  are  not  assignable.* 

g'8128.  Taxation  of  Interstate  Bridge  Companlee. —  We 

have  already  had  occasion  to  notice  the  peculiar  character 
ascribed  by  judicial  construction,  to  corporations  created  by 

'  St.  Louis  V.  Ferry  Co.,  II  Wall,  road    property    to    a    PenneylTanU 

(U.  S.)  423;  overruling  St.  Lonis  o.  corporation,— it  vu  held  that  tita 

Wigging  Ferry  Co.,  40  Mo.  680.   Com-  LegialBtnre  of  New  Jersey  might  im- 

p«re  W^gina  Ferry  Cok  «■  East  St.  poee  ■  tax  npon  the  grou  MrtrinjH  ol 

Louis,  lOT  TJ.  S.  86Q.  the  lessee   corporation  acquired   in 

■  Bailroad  Co.  s.  Vance,  96  TT.  S.  operating  the  railroad,  althoogh  the 

4S0.  lesBor  corporation  would  have  been 

*  Anl£,iB67(i,    When,  therefore, a  exempt  from  ench  taxation.    State*. 

New  Jersey  railroad  corporation  en-  Delaware  dec  B.  Co.,  80  N.  J.  L.  473. 

ic^ed,  on  payment  of  a  certain  tax  on  The  tax  itaeU  was  of  anoh  a  nature  as 

its  capital  stock,  an  exemption  from  to  be  roid  onder  the  Federal  conatitu- 

any  furtber  tax,  and  leased  its  rail-  tion.    Ante,  H  8118,  8110. 
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the  concurrent  legialatioa  of  two  States  for  the  pnrpose  of 
operating  an  interstate  bridge,  or  a  continuoas  line  of  railway 
crossing  the  boundary  line  between  the  two  States,  —  the  con- 
clusion being  that  such  a  corporation  is  a  domeatie  corporation 
within  the  limits  of  each  State.  From  this  it  logically  follows 
that  it  is  taxable  within  each  State  as  a  domestic  corporation.' 
It  is  a  conclusion  equally  dear  that  so  much  of  its  fixed  prop- 
erty as  is  situated  outside  the  limits  of  the  taxing  State  is  not 
aobject  to  taxation  by  that  State,  because  it  is  not  competent 
for  one  State  to  tax  property  the  eitue  of  which  is  beyond  its 
jurisdiction.^  If  these  two  principles  are  kept  in  mind,  there 
would  seem  to  be  no  difficulty  in  solving  all  the  questions 
that  may  arise  in  respect  of  the  power  of  either  ot  the  States 
creating  such  a  corporation  to  tax  it  or  its  property.  Either 
of  the  States  can  tax  the  franchise  of  the  corporation,  because 
each  State  granted  the  franchises;  either  State  can  tax  the 
capital  stock  of  the  corporation,  because  in  either  State  it  is 
a  domestic  corporation;  and  either  of  the  States,  or  a  munici- 
pal corporation  within  either  of  them,  can  tax  the  fixed  prop- 
erty of  such  an  interstate  corporation,  even  to  the  boundary 
of  the  State.*  Thus,  in  respect  of  an  interstate  bridge  built 
by  a  corporation  created  by  the  concurrent  legislation  of  two 
adjacent  States,  either  State  may  tax  it  to  the  center  of  the 
stream;*  and  so  may  a  municipal  corporation  within  either 
State,  within  whose  limits  the  bridge  has  its  abutments  and 
approaches/  Some  difBculty  arises  in  each  State  apportion- 
ing in  a  just  manner  a  tax  upon  the  capital  taxA.  surplus  of  such 
an  interstate  corporation;  but  it  has  been  held,  in  respect  of 
an  interstate  bridge  company  created  by  the  concurrent  legis- 
lative action  of  two  States,  that  its  capital  and  surplus  are 

>  Qaiocj  Baitroad  Bridge  Oo.  v.     Stale  «.  Uetz,  29  N.  J.  L.  122 ;  t.  e.  31 
Adame  Oounty,  6S  111.  615;  Eaetoa     N.  J.  L.  378. 

Bridgev.  Count}', 9 Fa. St. 415;  State  *  6t.  Louia  Bridge  Co.e.  East  St. 

*.  Metz,  32  N.  J.  L.  199.  Lonis.  121  111.  238 ;  «.  c.  12  N.  E.  Eep. 

>  Aitte,  i  6094.  723;  State  v.  Metz,  29  N.  J.  L.  122; 
*  Qainc;  Railroad  Bridge  Oo.  *.  State  v.  Metz,  31  N.  J.  L.  378;  Caea 

Adams  Count}',  Sam.  615.  County  v.    Chicago  Ac.  B.  Co.,  86 

'  St.  Louis  Bridge  Co.  «.  People,     Keb.  318. 
125  HL  220;  t.  e.  17  N.  E.  Bep.  408; 
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taxable  in  both  States,  on  the  principle  that  one-half  apper- 
tains to  each  State,  —  deductiug,  of  courBe,  such  portion  aa 
may  be  fonnd  to  have  been  invested  in  securities  of  the 
United  States.*  Upon  the  same  principle  of  equitable  appor- 
tionTnent,  if  either  State  were  to  lay  a  tax  upon  the  franehi8e> 
each  State  would  lay  the  tax  upon  no  more  than  one-half  of 
the  estimated  value  of  the  whole  franchise  of  the  corporation; 
though  it  is  to  be  conceded  that  there  is  no  rule,  beyond  the 
dieeretion  of  the  legislature,  for  the  valuation  of  a  corporate 
franchise  for  the  purposes  of  taxation.' 

§  8129.  Methods  of  Asseasmeat  of  Interstate  Bridges. — 

lo  regard  to  the  methods  of  assessment  and  taxation,  it  has 
been  bold  that  an  interstate  railroad  bridge  company,  owned  by 
a  domestic  railroad  corporation  and  constituting  a  part  of  its 
road,  is  taxable  as  a  part  of  its  road,  and  not  as  a  separate  struct- 
ure, even  though  it  is  used  in  part  aa  a  toll-bridge  for  ordi- 
nary travel.*  And  the  rule  is  the  same  in  Illinois,  where  it  is 
held  that  such  a  bridge  comes  within  the  denomination  of  a 
"  railroad  track,"  and  is  therefore  to  be  assessed  only  by  the 
State  Board  of  Equalization.* 


>  State  V.  Meti,  32  N.  J.  L.  199. 
■  Seennjtf,  i  S661. 

*  State  V.  Haonital  Ac.  R.  Co.,  97 
Mo.  348;  I.C.  10  8.  W.  Rep.  436;  37 
Am.  &  Eng.  Rail.  Caa.  406.  That  tlie 
Bol«  object  of  th«  nimoia  Act  of  1873, 
aa  to  the  "  tosatioa  of  bridges  acroaa 
navigable  waters  on  the  border  of  thla 
State,"  waa  to  declare  HuchBtractnrea 
real  estate  for  the  purpoeea  of  sale  for 
taxes  of  the  corporation, — see  Quincy 
R.  Bridge  Go.  V.  AdamaCounty,  SB  III. 
616. 

*  Anderson  v.  Obicago  &c.  R.  Co., 
1I7IU.Z6!  »-c-7N.E.Rep.l29.  On 
the  other  hand,  it  has  been  held  that 
a  Btetato  of  Nebraska  (Oomp.  State. 
Neb.,  ch.  77,  i  S9),  leqniring  the  offl- 
cera  of  railioad^coTporstioiiB  within  the 
Btete  to  return  to  the  auditor  of  pub- 
Ue  acooante,  for  aaseesment  and  taz^ 


tion,  the  nnmber  of  miles  of  r^road 
in  each  OTganiied  county,  and  the  tetal 
nnmberof  miles  in  the  Stete,  "includ- 
ing roadbed,  right  of  way,  and  sn- 
perstmctnre  thereon,"  etc.,  does  not 
require  a  return  of  the  bridges  con- 
atmcted  over  the  MiasouriRiver;  that 
river  being  a  navigable  atream,  the 
right  to  bridge  which  can  be  obteined 
only  by  an  act  of  Congress,  and  such 
bridge,  when  constructed,  not  being 
a  part  of  the  roadbed  or  auperstrao- 
ture  thereon.  But  Euch  bridge,  not 
being  within  the  definition  of  "road- 
bed, right  of  way,  or  superstnictare 
thereon,"  any  part  of  it  within  the 
body  of  a  county,  is  assessable  for  tax- 
ation by  the  local  taxing  ofScera  of 
theconnty.  Casav.Chicago&cR.Co., 
26  Neb.  S48;  i.  c.  41  N.  W.  Rep.  246; 
Chicago  &c.  R.  Oo.  v.  School  District 
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%  8130.  Taxation  of  Property  of  Kailroads  Consolidated 
with  Foreign  Bailroad  Companies. — The  taxation  of  the 
property  of  a  eonaolidated  railroad  company  created  by  the  con- 
current action  of  two  States,  whose  railway  property  erossea 
the  mteritate  boundary  and  lies  within  each  State,  should  pro- 
ceed on  substantially  the  same  principles  as  the  taxation  of 
the  property  of  interstate  bridges,  already  considered,'  Such 
a  corporation  is  a  domestic  corporation  within  each  State;* 
and,  on  principles  of  justice,  its  franchise  ia  taxable  in  each 
State,  because  each  State  has  granted  it.  Its  capital  is  also 
taxable  in  each  State,  because  its  capital  stock  baa  been 
created  under  the  authority  of  each  State.  Its  property  is 
also  taxable  in  each  State  to  the  extent  that  it  has  a  rittu 
within  each  State.*  But  in  taxing  its  capital  stock,  ita  fran- 
chises, or  ita  property,  each  State  should,  if  it  desirea  to  do 
justice  and  avoid  double  taxation,  apportion  the  tax  in  the 
proportion  that  the  value  of  the  property  of  the  corporation) 
having  its  aiiua  within  the  taxing  State,  bears  to  the  value  of 
its  property  having  its  tittu  outside  the  taxing  State.*    The 


No.  1, 2S  Neb.  3Efl;  *.  o.  41  N.  W.  Rap. 
249;  2  L.  R.  A.  188;  6  Rail.  &  Corp. 
L.  J.  S04;  distingaishing  Andereon  *. 
Chicap)  4c  R.  Co.,  H7  HI.  »;  *.  o.  7 
N.  £.  Rep.  129.  Under  «  Btatata  of 
lows  relating  to  the  taxation  of  rail- 
roads, bridges  over  the  Mississippi  or 
HtsBonri  riveTB  are  not  taxed  oa  por> 
lions  of  the  railroads  to  which  they 
belong,  bat  ore  useesed  and  taxed  on 
the  same  basis  «■  the  property  of  in- 
diridoals,  by  the  local  amesaorB  of  the 
districts  in  which  they  are  sitnated; 
nor  does  this  violate  a  constitntional 
provision  against  nneqnal  taxation. 
Miaaonri  Valley  Ac  R.  Oo.  ».  Harri- 
son County,  74  Iowa,  283;  a.  a.  87 
N.  W.  Rep.  372. 

■  AnU.  44  S128,  81S9. 

*  Delaware  Bailroad  Tax,  18  Wall. 
(D.  S.)  206;  ante,  44  47,  319,  820,  688, 
7438, 7452,  7472,  7490,  7799, 7817,  7891, 
8012,  8020,  S128. 
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*  Delawara  Bailroad  Tax,  18  WaU. 
(U.  B.)  206. 

*  This  principle  (■  dearly  brooght 
ont  by  Judfte  Feanon  In  an  oj^ion 
which  was  adopted  by  the  Snpreme 
Ooart  of  FennsylTania  In  Pittsborg 
Ac.  R.  Co.  f.  Com.,  66  Pa.  8L  73;  t.  o. 
6  Am.  Rep.  344;  8  Biew«t.  (Pa.)  356. 
In  Com.  f.  Cleveland  Ac  B.  Co..  29 
Pa.  St.  370,  it  was  also  aud,  speaking 
with  reference  to  a  tax  laid  npon  the 
dtvidMdt  declared  by  each  a  corpor»- 
tion :  "  Bo  far  aa  it  has  existence  as  a 
railroad  company  in  onr  State,  it  is  a 
oompany  incorporated  by  our  law, 
and  BDbject  to  the  eame  taxes  aa 
other  like  companies,  and  on  plain 
principles  of  jnstice  it  onght  to  be  ■) 
regarded."  iUd.  373.  So  It  was  held 
that  the  property  of  an  intentate 
bridge  company,  consiBting  of  a  /iptd 
oj  numey  accomnlated  in  a  bank  in 
ttio  taxing  Bute,  for  the  pntpoaM  of 
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fact  that  a  railroad  company,  created  under  the  lawa  of  the 
domestic  State,  becomes,  by  permisBion  of  the  domestic  State^ 
and  through  the  cononrreot  assent  of  another  State,  consoli- 
dated with  a  corporation  created  ia  such  other  State,  does  not 
chaoge  the  principle  of  taxation  which  had  previously  been 
applicable  to  the  property  of  the  domestic  railroad  company 
situated  within  the  State;  but,  in  the  absence  of  any  statutory 
change  taking  place  with  a  special  reference  to  such  a  con- 
solidation, the  taxing  officers  should  apply  the  same  principle 
of  taxation  as  heretofore.* 

§  8131.  Exemption  of  Forefen  Corporations  trova  Taxa- 
tion.— On  the  principle  that  exemptions  from  taxation  are  to 
be  strictly  construed,  it  has  been  held  that  a  statute  authorizing 
a  railroad  company,  created  under  the  laws  of  another  State,  to 
extend  ita  line  through  the  domestic  State,  on  condition  of  the 
payment  of  the  annual  sum  of  $10,000,  does  not  operate  to 
exempt  the  company  from  a  general  tax  imposed  upon  all 
railroads  within  the  State.*  In  like  manner,  a  statute  of  Dela- 
ware, under'which  a  railroad  company  chartered  by  that  State 
had  consolidated  with  a  railroad  company  chartered  by  another 
State,  requiring  the  new  company  to  pay  annually  into  the 
treasury  of  the  State  a  tax  of  one-quarter  of  one  per  cent 
of  $400,000,  did  not  prevent  a  subsequent  legislature  from 
imposing  a  further  or  different  tax  upon  the  company.  The 
amount  designated  was  regarded  ae  merely  a  declaration  of 
the  tax  which  should  be  annually  payable  until  a  different 
rate  should  be  established  by  the  legislature.* 

nfrtriUinjr  snd  rtpairing  th«  property  '  Chicago  Ac  B.  Oo.  t.  Aoditor- 

andprOTidmsagainBt  decay,  was  tax-  Qeneral,  63  Hlch.  79,  92;  Delaware 

ablein  that  State,— the  principle  b»-  Railroad  Tax,  IS  Wall.  (U.  S.)  20S. 
ingthaf'this  State  can  taxallthat  ■  £r{eB.Oo.tr.Oom.,6SPa.  8t.84; 

ifl  within  its  boundB,  and  which  re-  i.  e.  K  Am.  Bep,  361 ;  affirmed,  81 

cetvea  protection  from  ita  lam,  tmlesa  Wall.  (IT.  B.)  499. 
exempted  bjr  the  Conatitntion  of  the  *  Driaware  Railroad  Tkx,  18  Wall. 

Dnited   Statea,   or  ol   this   State."  <U.  B.)  806.     A  aUtate  exempting 

Eaeton  Bridge  «.  Ooanty,  9  Pa.  BL  fnnn  taxation  fon&ga  capital  trans- 

416.    See  alao  Oom.  r.  Truiton  Dd»-  mitted  to  agenta  within  the  domestic 

wate  Bridge  Co.,  9  Am,  L«w  Reg.  Btate  for  the  pnrposee  of  investment 

lo.  B.)  208,  or  otherwise,  operated  In  ench  a  way 
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§  8132.  Betaliatory  Taxation  of  Fore^u  Corporations.  — 

We  hav6  already  noticed  the  exietence  of  statutes  in  some  of 
the  States  imposing,  by  way  of  retaliation,  the  same  conditions 
upon  foreign  corporations  entering  to  do  business  within  their 
limits,  as  are  imposed  by  the  laws  of  the  State  creating  the 
particular  corporation  upon  similar  corporations  of  the  domes- 
tic State  doing  business  therein.'  We  now  have  another  and 
similar  principle  of  retaliation  in  the  statutes  of  eome  of  the 
States  relating  to  taxation.  Such  statutes  generally  prescribe 
a  rule  or  basis  of  taxation  in  regard  to  all  corporations,  domes- 
tic and  foreign,  or  in  regard  to  all  foreign  corporations  doing 
business  within  the  State,  and  then,  in  a  separate  section,  add, 
by  way  of  qualification,  the  provision  which  is  to  be  applied 
against  foreign  corporations  in  cases  where  a  more  onerous 
principle  of  taxation  is  applied,  in  the  State  creating  such  cor- 
porations, against  corporations  created  by  the  domestic  State 
and  doing  business  in  the  other  State.* 


that  K  foraiga  banking  corporatioiii  Btnte  or  n&tion  doing  business  within 

having  an  agency  permanently  eetab-  this    Btata,  and  apou  their  agents 

liahed  in  the  city  ol  New  York,  to  here."    Rev.  BUt.  Obio,  f  282.    Tha 

wbicb  it  tranamitted  its  aurplua  funds  conatrnction  pnt  upon  Hub  statnta  ia 

to  be  employed  in  temporary  loans,  that  it  is  "protecttM  in  its  character, 

subject  at  all  timea  to  its  control  and  its  purpose  being  to  protect  Ohio  in- 

drafta,  was  not  liable  to  taxation  on  aurance  companies  from  impoaitiona 

the  fnnds  so  employed.    People  «.  which  might  be  put  upon  them  bj 

Commiaaionerg,  69  N.  Y.  40;  revera-  other  States,  and  not  retaliatory  in 

ing  I.  «.  1  Thomp.  &  0.  (N.  Y.)  630.  the  sense  of  firat  imposing  upon  for- 

*  Afitt,  a  7S30,  7931.  eign  companies  such  taxea  as  ai« 

*  The  following,  from  the  statute  Imposed  Dpon  other  foreign  corpora- 
books  of  Ohio,  will  sofflce  tor  an  ex-  tiona  under  like  drcametances,  and 
ample:  "When,  by  the  laws  of  any  Uten,inaddition,  a  sum  equal  to  what 
other 6tat«ornation,anytaxes,fliies,  other  States  may  impose  upon  onr 
penalties,  license  fees,  deposits  of  oompanieadoingboaiieastbere.  And 
money,  or  of  secDritiee  or  other  obli-  the  Superintendent  ef  Insurance  per- 
gatlona  or  prohibitiona,  are  imposed  forms  his  whole  daty  in  the  matter 
on  insurance  companies  of  this  State,  when  he  requires  companies  organiiad 
doing  bnaiuesa  In  such  State  or  nation,  out  of  this  State  to  pay,  in  addition 
or  upon  their  agents  therein,  so  long  to  the  amoaut  paid  as  taxes  ii 


as  such  taws  cimtinne  in  force,  the  several  counties,  a  enm  sufBdeot  to 

some  obligationa  and  prohibitions,  of  make  the  total  equal  to  the  amount 

whatever  kind,  shall  be  imposed  upon  that  wonld  be  realised  were  the  ml« 

all  insurance  companies  of  such  other  ot  taxation  of  the  State  tmder  whoso 
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§  8133.  Taxea  or  ToIls'foT  the  Um  of  Improved  Facllltleafrf 
Navigation,  —  It  is  competent  for  a  State  to  improve  tbe  nav- 
igation of  rivers  wholly  within  its  boandaries,  by  removing 
obstructions,  deepening  their  channels,  etc.,  provided  the  free 
navigation  of  such  rivers  is  not  thereby  impaired,  and  pro- 
vided that  any  system  for  the  improvement  of  their  navi- 
gation devised  by  the  general  government  is  not  thereby 
defeated.*  To  meet  the  cost  of  such  improvements  the  States 
may  levy  a  general  tax,  or  may  lay  a  toll  upon  all  those  who 
use  the  rivers  and  harbors  thus  improved.  Tbe  improve- 
ments are  in  this  respect  like  wharves  and  docks,  constructed 
to  facilitate  commerce  in  loading  and  unloading  vessels.*  The 
tolls  or  charges  levied  upon  vessels  in  such  a  case  can  hardly 
be  called  a  tax:  they  are  rather  in  the  nature  of  eompenaation 
exacted  by  the  State,  of  the  owners  of  vessels,  domestic  or  for- 
eign, in  return  for  the  special  facilities  which  the  efforts  of 
the  State  have  afforded  them.  The  regulation  of  such  tolls 
or  charges  is  mere  matter  of  domestic  administration,  entirely 
under  the  control  of  the  State.* 

g  8131.  Excise  Taxes  upon  Foreign  Corporations  In  Hassa- 
cbusetts.  —  The  ConBtitution  of  Massacbueetta  confers  upon  the 
General  Court  the  power  "to  impose  and  levy  reasonable  duties  and 
excises  npoa  any  produce,  goods,  wares,  and  merchandise,  and  com- 

IftWB  tlie  tOKiga  company  is  organ-  sation  for  vkluktion  of  eacli  policies, 

iied,  applied  to  snch  company's  bnsi-  notwithstanding  such  company  baa 

nwa  transacted  in  this  State."    Btate  paid  a  like  charge  in  former  yeara, 

d.  Reiomnnd,  46  Ohio  St.  214,  217.  and  has  furnished  to  each  saperin- 

When,  therefore,  a  foreign  ioaarance  tendent,  at  his  reqaest,  the  data  from 

company  has  furnished  to  the  Super-  which    such   valoation    was    made, 

intendent  of  Insurance  a  certificate  State  v.  Reinmund,  4S  Ohio  St.  214; 

of  the  valuation  of  its  policies  in  force  t,  o.  2  RaiL  &  Corp.  Zm  J.  422 ;  16  Ina, 

on  the  3l8t  day  of  December  precad-  I>.  J.  626. 

ing,  upon  the  lives  of  citizens  of  this  >  Mobile  Co.  r.  Kimball,  102  U,  B. 

State,  made  by  the  proper  State  offl-  691,  699 ;   Sands  v.  Manistee  River 

cerof  the  SUteunderwhoselawesuch  Imp.  Co.,  123  U.  a  288,  295. 
company  is  organized,  and  such  vain-  '  Huse  v.  Glover,  119  U.  S.  64S; 

allou  is  according  to  the   standard  Sands  e.  Maniatee  Biver  Imp.  Go., 

provided  in  section  279  of  the  BsTiaed  123  U.  8. 288,  295. 
Statutes  of  Ohio,  such  superintendent  '  Sands  v.  Manistee  River  Imp. 

ia  not  authoriEed  to  require  oompen-  Co.,  123  U.  S.  288,  295. 
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modttwf  whatsoerer,  brought  into,  prodoced,  manufactured,  tw  being 
within  tbe  Commonwealth.'"  Under  this  provision,  it  baa  been 
nniformly  held  that  the  legislature  has  tbe  power  to  impose  an 
€xeii6  tax  upon  any  buiineaa  or  calling  exercised  within  tbe  Common- 
wealth, and  upon  any  Jranchiae  or  privUegt  conferred  by  or  exer- 
cised therein.*  The  power  to  lay  an  excise  tax  upon  the  busineae  or 
francbiees  of  a  corporation,  done  or  exercised  within  the  State,  is  sus- 
tained under  a  forced  and  unnatural  construction  of  the  word  "cow 
modities,"  used  in  the  above  clause.*  The  extreme  importance  of 
this  interpretation  and  the  nnjust  results  Sowing  from  it,  are  dis- 
covered in  reading  the  clauee  of  the  Conatitutioo  of  Massachusetts 
immediately  preceding  the  one  above  quoted,  which  confers  upon 
the  General  Court  the  power  "  to  impose  and  levy  proportional  and 
reasonable  assesements,  rates,  and  taxes,  upon  all  the  inhabitants  of, 
and  persons  resident,  and  estates  lying,  within  tbe  said  Common- 
wealth." Thus,  in  imposing  other  than  excise  taxes,  the  legislature 
is  restrained  to  the  duty  of  making  them  "proportional";  but  in 
tbe  imposition  of  excise  taxes,  it  is  under  no  restraint  except  to 
make  them   "reasonable."    Excise  taxes  laid  upon   corporations, 


>  Const.  Mass.,  ch,  1,  arL  4. 

*  Portland  Bank  v.  Apthorp,  12 
HasB.  252;  Com.  v.  People's  Five 
Cents  Saying  Bank,  b  Allen  (Haas.), 
42S;  Connecticnt  Mutaal  Life  Iiu. 
Co.  v.  Com.,  133 Mass.  161, 163. 

•  "  The  power  to  determine  what 
callings,  franchiaes,  or  privil^es,  or, 
to  use  the  tesgoage  oi  the  constito- 
tien,  'commodities,'  shall  be  subject 
to  an  excise  tax,  and  the  amonnt  ol 
snch  excise,  belon;^  exclnsivel;  to 
the  legTsiatnre."  ConneotiCTit  Mu- 
tual Life  Ins.  Co.  v.  Com.,  133  Haas. 
161, 163.  "  It  must  havv  been  under 
this  general  term, '  eomnwdily,'  which 
eignifies  convenience,  privilege,  pro^ 
It,  and  gains,  as  well  as  goods  and 
wares,  which  are  only  its  vulgar 
signification,  that  the  legislature  as- 
sumed the  right,  which  has  been 
nniformly,  and  without  complaint, 
ezerdsed  lor  thirty  years,  <d  eTacting 
a  sum  of  money  irom  attorneys,  and 
barristers  at  ^Wi  vemhie  masters, 
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tavern-keepers,  and  retailers."  Port- 
land Bank  v.  Apthorp,  12  Mass.  252, 
396;  reaffirmed  in  Com.  t>,  Peo^e's 
Five  Cents  Savings  Bank,  5  Allen 
(Ubsb.),  428.  It  is  perfectly  abvioua 
that  the  word  "  commodities"  used 
in  this  conHtitutiona)  provision  was 
never  intended  bj  the  framera  of  the 
instrament  to  mean  what  the  court 
has  thus  fxmstmed  it  to  mean.  Tbe 
word,  in  its  ordinary  and  nearly  uni- 
versal accepitation,  means  someihing 
fn  tbe  nature  of  movable  prnperfs, 
which  may  be  the  subject  of  sale  or 
commerce.  When  placed  in  juxta- 
poeitjon  with  the  words  "prodnce," 
"goods,"  "wares,"  and  "mertiian- 
dise,"  the  principle  of  interpretation 
ttoieitur  a  loeiU,  if  the  meaning  of  the 
word  was  doubtful,  would  make  the 
conclnsion  overwhelming  that  it  was 
Intended  to  have  this  meaning,  and 
sot  to  refer  to  a  bniinesst  occttpalhnr 
m  /ranchiu. 
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TAXATION  OP  roBBiQN  00BP0BATI0N8.    [6  Thomp.  Corp.  g  8134. 

Tinder  the  DODBenBicftl  theory  of  their  firKDohises  beiog  "commpdi- 
ties,"  ore  not  required  to  be  laid  acoording  to  any  rule  of  proportim. 
or  with  any  reference  to  the  whole  amount  required  to  be  raised  for 
public  purpoeeB,  or  to  the  actual  value  of  the  property  of  the  corpo- 
ratioDB,  or  to  the  whole  amount  of  property  in  the  Commonwealth 
liable  to  he  aeseseed  for  the  public  eervice.'  Moreover,  "  the  power 
to  determine  what  callings,  franchlHea,  or  privileges,  or,  to  use  the 
language  of  the  GonEtitution, '  commodities,'  shall  be  subjected  to  an 
excise,  and  the  amount  of  such  excise,  belongs  exclusively  to  the  legis- 
lature. The  provision  that  it  must  he  'reasonable'  was  not  deeigned 
to  give  to  the  judicial  department  the  right  to  revise  the  decisions  of 
the  legislature  as  to  the  policy  and  expediency  of  an  excise.  Great 
latitude  of  discretion  is  given  to  the  legislature  in  determining  not 
only  what  'eommodily'  shall  be  subjected  to  excise,  but  also  the 
amount  of  the  excise  and  the  standard  or  measure  to  be  adopted  as 
the  foundation  of  the  proposed  excise."*  The  legislature  is  thus 
not  only  allowed  to  seize  the  power  of  taxing  the  franchises  and 
business  operations  of  corporations,  foreign  and  domestic,  under  the 
pretense  of  such  franchises  and  businesses  being  "  commodities,"  bat 
it  is  allowed  to  indulge  an  almost  unlimited  fancy  in  regard  to  the 
manner  and  extent  of  such  tax.  This  fanciful  interpretation  of  the 
couatttution  allowed  the  legislature  to  lay  a  tax  upon  the  stock  of 
an  incorporated  banking  company,  existing  in  the  State  of  Maine, 
though  chartered  in  Massachusetts  before  the  separation  of  the  two 
Btatee,  and  although  the  charter  had  expired  prior  to  the  passage  of 
the  taxing  statute;*  and  to  impose  an  annual  tax  upon  savings 
banks,  adjusted  upon  the  basis  of  their  average  deposits  for  stated 
periods;*  and  a  tax  upon  life  insurance  companies,  domestic  and 
foreign,  to  be  determined  "  by  assessment  of  the  same  upon  a  valua- 
tion equal  to  the  a^regate  net  value  of  all  policies  in  force  on  the 
thirty-first  day  of  December  then  next  preceding,  issued  or  assumed 
by  such  corporation  or  association,  and  held  by  residents  of  the  Com- 
monwealth, at  the  rate  of  one-half  of  one  per  centum  per  annum."  * 

*  CoimectlcntUntnalLifelnB.  Co.  '  Coanecticnt  Mutual  Life  Ins.  Co. 

f.  Com.,  133  Maaa.  IBl,  162;  Oliver  «.  tu  Com.,  133  Maes.  161,  163. 
Washington  Mills,  11  Allen  (Mass.),  '  Portlaad  Bank   «.  Apthorp,  12 

28S;  Com.  v.  Hamilton  Han.  Co.,  12  Haae.  252. 

Allen  (HaoB.),  298.  Compare  Attorney-  *  Oom.  v.  People's  Five  Cents  Sav- 

Generalv.Ba7SUteMia.0o.,ggMa8a.  ings  Bank,  6  Alien  (Uase.),  428. 
148 ;  f.  e.  96  Am.  Dec.  717 ;  Obeshiie  •.  *  Connecticut  Mutnal  Life  Insur- 

Oonnty  Oomm'ra,  118  Maaa.  386.  ance  Co.  e.  Com.,  188  Mass.  161. 
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§  8135.  Actloiu  bj  Foreign  Oorporattons  to  Becover  Back 
Tiues. — An  action  hj  a  foreign  corporation  to  recover  back 
taxes  paid  by  compulsion,  ia  not  an  action  based  upon  any 
act  or  contract  of  the  corporation,  within  the  prohibition  of  a 
statute  against  doing  buBiness  in  the  State  or  Territory,  and 
may  therefore  be  maintained  in  the  courts  of  the  State  or  Ter- 
ritory, although  the  foreign  corporation  may  not  have  com- 
plied with  the  conditions  of  the  law  of  the  domestic  State  or 
Territory  entitling  it  to  do  business  therein.' 

>  Powder  Blrer  Cattlo  Oo,  «.  Onster  County,  9  Moat.  146;  i.  e.23Pac.R«p. 
383. 
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AvKHlatlon  T.  VVIJU,  16  Fad.  Bop.  130.   iftu. 
ArtlsT T.  BarnoliU,  ! Btra.  9U.    99103, 
Aito[i.AiadaK.Co..lUH.T.U,lll  »m.mi. 

em,  eio.sH,  ON). 

AMor  T,  Now  Tork  Aiuda  B.  Oo..  41  Hnn  (N.  T,>. 

981  JHM.  ei&«o. 
Artor  >.  WfalDbertn  Oulitft  Oo,.  33  Hnn  (TT.  T.k 

Aatotte  ka.  R.  60.  t.  mn,  90  Or.  m.    1117X390. 
AijLuBii.NBHOrltaiiLlOOU.  a.  363.   iwo. 
AubahlMBank  >.  DanoD,  13  lA.  407.    H  8ga^ 
AlflhenoQ  t.  ^Ur  ka.  R.  Oo.,  0  Abb.  Fr.  (v.  ■,! 

(N.  TJ3»;  tAbb.ApD.Dnl3.    t33«e. 
AtoUMT.  Bartholaw.4Kui  IM.    U'l^IA 
AtoUaon  T.  BiiCcbar.  3  Kan.  IM.   «  ih 
AtoUaonT.  klDiTlkllBlM.JD.  S.)lgi.    17999, 
Aktalun  Ac   R,  Oo.  T.  Ooduu.    (3  JCao.  ^ 

H 1079, 1100. 
AtahlKD  «a  B.  Oo.  •.  DstI^  31  Kwi.  «tfi.    1 7m 
A(cUaonka,R.Oo.T,  I>aii>.»lIm,3D9.   IlUg. 
Alotalaon  ko.  B.  Oa.  t.  Dtaia  ka.  ».  Oa„  110  D.  B. 


^an/GoC^lc 


Atohlaon— Atfr-Qviil  TABLB    OF   CABBB   CITBD. 
AMdnife(i.B.Oo.T.VMiibir,HEu.t38.    Ilioai       Atlwttii  IMitiH  Ox  t. Ibn. (  a  L  W.    HTIT. 


fM.  AUuUalMaliH  Co.  T.  TndM,  B  R.  1. 1T1.    Im 

AkflKiii  As.  B.  Oa.  T.  PbUUp*  Cmmtr,  K  Kki.  KI.  AUintls  *<i  Ufa  Ini.  Co..  Bt.>  Bto.  (U.  ETJ  tK. 

HME.36&  (tTM. 

At«£boa  R.  Oo.  t.  ITkn,  98  K«.  TK     H  MM.  AUanUo  N>t.  Buk  t.  Hutli.  Its  Hml  lO.  J  Oft 

fiW7,UM.  Atlutlg  BMU  Buk  T.  bwT.  18  llBn(N.TJ,S. 
Atcfclno,  loicka  ate.  R.  Oo.  t.  Puplft  6  Oolo.  BO.  IHOa 

l«T»L  AUutlo  Trait  do  T.OaonUditadBlHMBSIonat 
AlIiHmimUraIiii.0D..Ba.4K^«J.  MS.  I37M.  Co..  UN.  J.  Eq.  *in.  M.    HUH,  HTO. 

AthKunui  LlfdiM.  Oo.  1,  PoolsT,  IQiS.  !&  it-  AUuBuikir.au<liiirCo.,BBlB.  llT.B.lsn.  IMI. 

AnudlJnr.  IH-KIIM.    IITU.  AU»  Buk  t.  Nihut  Bw^  3  ICM.  (Iba]  ML 
Atlmimm  tc Sod.  *.  PoolsT. »  li.  T.  70:    |31U.  IISM. 

AUmut.  Lou.  H 0^330.    ISML  AtlH Bwik t.  Bcwt.  U7 Mw.  n  H:  M  An  Bcv. 
AtbertoB  tTS^  OiHk  Ma.  Tmin.  Co.,  «r  iDd.  >!&    H  NBO,  «(M. 

M.   tUA  AtlaaT.  natrSMo.  inKlAm.  Ran.  SMl    («». 

Atholia.&Oo.T.  PnwoUillDllMLlU.   IITIL  AMmr t.  Thlid  NftL  But  n  Mo.  MS,  Ul;  U  M& 
A(b[411iulaH»IIOo.T.CI*t«,  Ug)lHi.l71.  HllM,  Asp.  B7S.   H 4V11. 4inL  lOIT.  tdB. 

AlUMT.Altna,  11  Allan  dbKl.SM.   ItOHBia.  AiUnMi-aagnl i.  AbboMJH Hw  nf.   laau. 

"■     -"  Allania7-OaiMnlT.Aiii«rtaMlch.3n.  jan. 

C4  Atloiw^3aMnlT.  ^mbiULlllTtiiakO.«l&«H. 

S.|,  AttoRM^OuHnlT.AtludlallQLLUaliH.Oa.,  fT 

s.t.m,  iitaM.rua. 

Alta^«^GalH^I  •  Buk  ot  OhuMta.  4  Jeoia  En. 
_  J^^?(Wl''  HM%  *M«- 


iKrvj.Hi;sii:'3w«Mr.'(iCT.iBK!  »«>& 

^^       ANoRHr^JaiMnlir.BiuikolIIavbtni.IDn.fcB. 

US.  BiTlN.O.llU.    IK81. 

,  ]L       AHoniv<)aiMal  r  Bulk  ot  Nk(«,  1  Kivk.  Ol 

(KrT.Lact.  fit4B.u3a.NRL 

El.       AMotDaT-Oaianl  t.  Bu  Bum  lUn.  Oo,  >  Hih. 

it&  H un, gwiuML  nat,  TBa7,  iml  ai«( 


1  Oo.,  u  ftw 

(Mua-IUl    im4. 
Attomaj-Oananf  f.  Bawrvr.l  Via.  714.    1980. 
AUomiT-OaDanl  t.  Bnwn,  1  Swum.  K3.    H  TTIi 


«7.    lrTT4. 
AWomaT-QaBMl  t.  Oua  Fair  Nai.  Oo.,  1  Irad. 

SqTlH.  a)444.    |Il^ 
Attanat-GaiHinl  t.  OhiouD  te.  B.  On.,  Ill  m. 

AHomoT-Oenanl  •.  aiilCMn  te  B,  Oo.  31  Wh. 

tai.tn  Oi.  imt. 

AUarDST-OaaanlT.  01uw1oii.IITkUL    HSRT. 
t4n4U4. 

17^. 
AUoniM-aaiml  T.  OlBIT  SocdetT.  U>  SUl.    Bo, 

(B.d)90t.    tu. 
AMmar-Oann*!  t.  OommUonan,  L.  B.  U  Eii. 

I  i«m.  m  I  mi 

St.  UI,  H       AUoRun|OeDin]  t.  Oompton.  1  Tonne  *  OdQ.  417. 
iT^.^JciuiRon.  HI  N.  O.  343.       AHonwrflaMnl  t.  OouUaBtal  Ufa  taL  Oo,  M 

sTt.m.  iron. 

I.  T.  BaiBur,  IB  Ku  4U,  4Ml        AHonHT-Oaonl  t.  amOniaM  Ula  In.  Oo.,  » 

Hod  (N.  T.|,  MO.  J  TON. 
t.Bteta.  uaa.319.    lESOI.  Attomai^laiunl  t.  dupaneoo  at  Litoialn.   S 

r.  St.  Loulh  U  Ho.  3&    11337,  Baa>.  MB.    Hm. 

SB,  (142.  Attornaj-Oananl  t.  OrapontloB  ol  Pool*  1  BakT. 

^  T.  SalUnoC  B  Ohio  Si.  Xt  7S.    |  B17. 

AUnniaf-aiizianl  t.  dmntrj.   1  P.   Wnia.    JOB. 
lo.  >.  BalUmora  Aa  K.  Co.,  43  I  m>. 

J.    |80(n.  AUomtT^tnvUt.  OorauBT.  $SiniiM.miio*a. 

D.  T.  OoBuaoanlUi.  B«  Pa.  St.  t  TOa. 

Attonin  Oaosit  t.  OoEiim.  1  Tosnf  k  CoIL  411 

AHunwrOaoanl T.  DaiT- 1  Alk.  til.    H3n4.a>B. 
3.   V.  UDKD  riw.  iv.  ui.,  1  rnA.         Atton 0^-000 ual  V.  Day,  aHmd.  143.    |6S31. 

nn  (IT.  B.I.  ML    HWl,XS3.  ABoraaT-Oaiuinlt.  D^wankaB.  On,  3SIf.  J.  L 

BTcbi^t'iBuk.iBdnjiMiKi,  va.  H BTO, ene, sTBt. 

aUlB,U19.499B,  BI>7,^)B.  AMonieHlmanl  T.  Dtila.  13  Yea.  319.    OBI. 

IrWatsr  WarkaOo.T.  AUaoUaOUT.K  Attomai-Oauml  t,  DuUId,  1  BUfh.  fiT  B.)  HI. 
Eq.nr.    I  ESS.  I  TTTl.  _^ 

— ,«,  Ofti   Watv  WDCta  Oo.   t.    Oonnmeii  AH«narOas>l  t.  Baa  Olaln,  3)  Wb.  4D0,    |  tnT. 

Waltt  Co.,  ttN.  J.  B«.4n.    HBBX  BHBM.  AHoraar^nanl  T^tari  of  ClarandoD.  17  Via.  4H. 

^^OottoD  Km!  T.  Indian  OxAatd  mh  1«       AUornsf  Seuanl^CaaUni  B.  Oo,  IT  UiK  K 


AUuUa  OottoD  Kail  T.  Indian  Oidiatd  WDi,  M       AUornai^ 
UaM  M;  *  Am.  St.  Rap.  BM    I4TM.  I  Wl. 
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TABLB    OP  CASES   CITBD. 


AUcmr-Oni— 1  T.  big  »(L  B,  Oa,  H  Ulah.  U. 

AMat^^moKl  T.  rorta.  t  Ujlu  *  Or.  113.  m 

'" " '-  '■-iitooo.lOIMM»m    ITTTi 

iwa.  «  Mod.  tH.    Htm 


Atntni,  VoodbTMnt  OoED.ns.    |»H. 

Atwnad  T.  Dnmu.  149  HUL  IE.    |  wA 

Atwood  T.  Rhodsliluil  Aplcidim]  Buk.  T  B.  L 

^"S^    Bh™»do;S~V^  B.  00..  »  V^  Mt 


tmt. 

Attanwr-Oengnl  *.  dniU  Hothmi  B.  Co.,  I  Dnw. 

*H~>  11V 161.  17m, 

ml  T.  Osardlu  Mnt,  Life  Ik  Od,  n 

.    HU9T.  «t«t.  HIT,  eSW. 

. wni  T.  Oiurdlui  Hot.  Ub  Iul  Oo-  1 

t.  Sopp.  BL    11078. 

-" ilT.  H*w£m,UH1o1lU1    H3M. 

.  HUilnL  tHnil.  *  N. ».  |U«L 
.Joi'KhlotLH.    HlM.Su 


Atwmd  t'  Wrlgbt.  n  AU.  SM.  J| 

Atwool  T.  Menrmthor,  X  L.f.C 

Atwool  V.   MmjuBathf,   L.  R 

«  «7,  Ml  4*1.  4(l»j_«M.    ^ 


I1S71 

Stnuif.'  Hopk.  (N.  r.)  n& 


Al««niH43aii<nl  >. 

T.I.SH  tna.Tvt. 

AMorav-Oangnl  t.  Lit*  t  Tin  Im.  Oa ,  »  P>lM 
AltatBH-OaMnl  t.  Unrnool.  1  Uiloa  •  Oi.  ITL 

an  I  mv 

AttanHT4<»nl  1.  lACk.  3  AIL  m.    |S1«. 
AUiaHi-OeDinl  t.  Londaiu  ■  Bnnn  (Cb.k  171. 
"  MMi.  in.    H»7 

IMiotLlN.    fSM. 
lU  Buh,  IDoocL 

1.  B.  Oo.,  L.  B.  1 

isn  Ufe  Ibl  Co., 


itr.  Buk  T.  Lulocton.  74  Ud.  IDI.    H  (MS. 

ii^'i  AtfBti.  n  PL  at  na.  «  mu,  mm). 

uT^vldfh4DbH.lHL     HSmMIS. 

■  T^Hi  «  iDd.  74,  S&     H4f£lll^MW. 

■  iWan.  n  iDd.  n.  iiHs. 

>  *.  Wirt,  7  WkiL  (6.  B.i  a.   H  •»«.  aor, 


( jLbb.  K.  Oh.  [S.  1 


AlUn«-aHa*l  T.  Noiwlab.  1  Ibliu  A 
AUaiwT-a«i«>l '.  OaUud  Oomtj  Bu^  1  WiUk 

OMUWi.)  ».  «T.    |GW,«98. 
AttatMj-a«u«]  t.  PHnoa.SOoU.  HL    ITTTL 


AUocBcr-llfflanl  t.  Talipboiia  Oo.,  1  Q.  B.  1 
AMow-lbiwn]  (.  Tadot  lot  Co.,  IN  Utm.  a 
AHarnoMlaHnl  r.  17tl»  In.  Co.,  1  Johni.  CI 

wTrini,  389.  (f  4009,  wo.  liit,  4110,  4U 

AtKiRivOvH«]  T.  Wo.1  WlMm^n    R.     Co.,   ! 

Attorof<imKal  t.  Wirtn'  Union  T«l,  OoL,  i 
rod.  Bap.  1».    fSlta. 

— " '  I.  WWlwood.  41)1..  J.  (Oh.  D 
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Aji»j—BaM.vini\X 

Ajiu-i OHh  11  Oa.  u. II.  MM.  ram. 

Atfm  t'.  Tmiidi,  U  Ogim.  Itt     ||  lUd.  3 


TABLB   OF  CASEB    CITED. 


iTmtl 


loTsr.  tl  Wia  (IT.  8.1  M 


r.  MaUiolW  Ohnroh.  9  Bmdl.  (tr.  Y.IMl,  Bmllojt _-_ ^ 

SB.  B*Uer  T.  tUoMlv.  U  0-  a  Ul.    I 

.  Btabgl.ni(nrL3l7.    ITM*.  <3I. 

.Timiilka  Oii,.«I'.  J.L.3I.    H  NIL  MB  »i.n^.  M^-oi^  nr.  .T  if)  h 


T.Wwt.ltO< 


-  lass. 


Hsu:  MS,  9 
BibsDok  •.  BbsTT, 


>.171.     I 


kllar  T.  PhllHleliihii  kc 
IH33. 
BUlnr!  FJtMbii^O«ra!'co.7u>'PKrM 
'tLRim.  71.    HM»^eS38. 
'f.  P]lHaks.llllUi«aa.,uaila.UO:  UPh. 


1.  Co.,  MPLSt.  SK     IIDM. 


„  ..— — /.ML.J._IQ.B.J7i.    IllW 

B*i]*rT.iiacwm.iiWau.(tr.s.)iu.  ituyi.un 

lair'.  IbudtKabirXi.  B.  Oc  I^  B.  >  O.  P.  US; 

Balj^°^B^^    U  Pick.   (UmK)   m   IS.    i 

New  Janar  Bfax*  Ywl  On.,  «)  IT.  J.  BiAai  tT 

Lu^lUU  Ac  R.  Co..  31  S.  T.  B 

B<»>  77T.     |S«.  _...—     

»^u  ..  i^»u«p  «...  a— .~>.V  Co.,  11  AJih.  Pi.  BiUaTT.IlaUr»iIOo..lIWiia(U.  B.)M.    fl1» 

lii.l.)(N.y.l3T3.    ItJK  B*UaTi.B*l]nHdC>iiL.riW>U.I(;.B.|Mi   >UM. 

Buh^lut.  PlnkhuutSMan.    H  409«,  40Vr,  BiUei  >.  RiUnul  Co.,  IM  D.  8.  103.  lU.    H  X)% 
Bu^unu.  Bih  11  Sal  Buk.  Bag.  US.    H  tM  a9H. 

3T/0.  Bkllar  T.  B»Tn.  t  DDL  (U.  a.)  US.    ITMl 

IU.^UT.IcbiDOD.llII.U.19.    KUS1.HM.MM  BnUaTT.  Btrotitak<<r,»<U.MJ.     Hlh&Mn. 

Mie.  WIT.  BiUn  T.  ivumtiQii.  ii  oouo.  HI.  \  nA 

B»ooiii.Anhot.*w»nirF»i.i3;.   (S9M  B«ne»T.Ttii««a.BE.i.  «i.   isflT. 

BuoD  T.  Ocilw.  U  SsMdai  k  a.  (fila.)  tU.    H  BaUsj  t.  ViUej  N>t.  Buk.  117  m.  Ul;  It  UI.  A{ip. 

BTtt.  I7N.  Ml,    H  Tbit.  1CS6,  7we.  7ne. 

BHOiiT.Han*.mP>.Bt.«a.    »7S*«.^   ,^  BJDT.  Brown,  so  Sry.ffli.»«.    H«H,7S11 

BaocHi  ».  Irrtna.  70  (W  Ml.   H 148S.  MOO.  Ul».  BJo  i,  WMUha'm  ko.  B.  Oo.  3  H.L.  Ou.  M. 
Siwaa    T.   HUUMppI   lu.    Oo.,    U   UiH.  llC    H  I77M. 

*il],tR19,KS6.S!3l.sia.  Balsbililia T.  Oaliriiic,  3  W.  V&  KO.    ISSir. 

Bhost.  MaiT<LlOPlUI»^|Pii.ll3.    iOU  Bdsbridgat.  HmltbTlt  Ob-Dtf.  lai;  KIL.I.  (>.|J 

Bi.'r?;''^  '  BtiiMi'*.^b>wk,ih  cw  UL  »sin.3ssT,3an. 

BmnaaT.Pomt^ioj.mib^Sn.    I  Ull.  sm  130!;  MM,  MK  MU.  MM.  MX.  »». 

BHonT.Bobsnun.lgHnw.lU.S.Iiai.    H37S.33U.  BliDH  T  Bton  IC*].),  U  Pu.  Btp.  777.     H  UK 

4(63.  41^7.  EU3.  Wes.  e73a,  IDSIt  J36T.  33Sa.  HH,  37SL 

BuI(D[i.B>iiikotOuml>a'luid.3dM*.4IL    H<S%  Bdid'a  Oaw,  L.  a  I  0)l  rs.  TM.    H  3927.  3SS9l 

wu.  SOIG,  M7S.  B*M  T.  Buk  ol  WHUDftoD.  11  &«■.  A  B.  (Paj 

BHliarT.lLuUcr,IW>U.  (U.B.I  (7.     ||fi30O,  NK  UL     H  TBS.  38M.  MuT^Tte.  £7W. 

Bwlnir  T.  UUiiU   Pvv  Muk   On.,  70   IlL  lU.  S*^  *' d" 'C°u'^.?  «  ^l^'i^''    *'*'*' 
Bidcer 'rbolted  BMt 


Bon  fa  puu_  U  Bbt.  ; 


tog.9iw 


tipuuuBBT.  in.  iiiu. 

itM,  Bdta  Bw.  UL    HHSin.M16. 
.  jHh  11  OoTbA  U.    H  7M,  OM,  Ka.  KR, 
^glO;tKI3l.*>6,  HT.  on.  K4  W.  «U.  Mi 
mOoUteTOa.B*  L.B.GOh.lU.    ft 

A^gt  >ii(H.  ItU. 

BiCUll>.OHU<iD.IOh.I>lT.  sn.    IIW.MtIK 
MS. 

I  Kha  a.  nk.   h  iiu.'*im9,  Kb,  ua, 

Ba«ihk«  1.  BCTmoui,  IB  O.  B.  W3;  H  L,  J.  (Xuh.)  Bikv 

U.  nou.     H  1«0.  WTL                            M9 

BaliU  ko.  Oo  .  B«  L.  B.  3  <t  B.  SH.    U^/O-V,  BikBT 

U73.  MTt.  lUl.  3MI.  B«kv ' 

Btlla  •.  CHren  to  SdaHMon  Boo.  OT  Ml  IIT.  Btku 

Biilai   EqilU>bl*n»IlB.Oo..MUo.III.    HTtS^  B^ 

sou.  Bikat 

BtUeT.  St.  JOM^MS.  Inannm  Oo..  IS  Ko.  STL  Btkn 

tilCMHUL  ug 

Btne*.  El  puts.  U  Ju.  99.    1 1T91.  Bikar 

BMIeT>.B«uk«,3IIlll|N.  t-),  IN.    ||»IH,1U0,  B4k« 

3W  B«k<r 

BsOct  >.  BbtanlMd  *&  B.  Oo.,   11  BaT.  Ml.  Bokv 

flfm-  — 


s-yisr" 


f  T.  Ri.  H  HTK  «n.  tm, 


r»T 

Mudull.  19  Mtou.  m.    f  MiS 
Matt,  73  Ind.  SS.    H  HO.  »ff .  > 
IToTtliwwuni  OiauiulT  tc,  C 
H  90)3.  goi^i. 
Prnratt.  d  Wuti.  T.  «T4.  MO. 


Bailor  •.  OIUhu' Qh  U|U  Oo.,  V  IT.  J.  >«.  m 
SdlaTI.'lMlbDqiwk«.B.OD.UIan,V.    |MR. 

6508 


Hm.  IT  Eu.  18S.    IMH. 

rwn  Hill  A_aa.  T.  (&tata,  U  CU.  01; 

BakamJ?'''  Soud  ot  Bimdoa  OL), »».  B.  Bw. 
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TABLB  or  CAaSB  CITED.  Bklbach-BanS 

BBTh«hT.IMInflnTH>.U>M-B*p.f7S.  ||T«a^        Biltfanm  fto.  B.  Oo.  t.  OoKb  &  Oft.  »Hd.M, 

7u»a,  ni,  I  HIT. 

BilGh  >.  OcmotT  Oomm'a.  103  Miw.  IH.    |Un.  BiUtmon  ts.  B.  Oo.  t.    WtMUoK    U   OnM 
Bilohr.  HaUi.».<(;Tv(Mui.l.Bn.    |nt)J.  (Vs.140.    iUl!.«90. 

Xnloh  T,  B4UMI.  ID  Uiu  IMut ).  ue.    |CW»  BtfUmonfes.B.  Oo.  r  WT(Atmu.  n  OnM.  mk> 
'■-jliT.NmrYorkSatCo.MN.r.lil.    HnA  *31:  M  Am.  Bep.  Ml.    1  r4r3!^  '      ' 

—  —       •    — ^     -iid.ii,  f«na 

..WHd.  &.   f 


aim. 

BilUobn  *i  T|^0o.  ..  HoKHi-i  bi  00., »  I*. 
B-.,^^:Lnp.Bo^.B««.««d.« 

■^"h  wu»?t  ""*'  ^'  '^'**^'  «  "*■ 

"■"tajon  Ig^l^p.  Co.  J.  DoloD  B.  Oo.  M  Hd. 

Byuraon  UubulDaTCa.  t.  IMijmple.  31  Hd.  m. 

B>lt*mo»'K.ObT.  BIooho.lTHd.  m     lUSl 
BklUmon  BMon  ko.  Oo.  t.  HaU.  U  dd.  SO.    | 

K&. 

a« 

& 

01 

>7.  BM^a  t.  KMflll  BtlA,  lAlfc  MO.    H.«M.  WW.. 

BaDonliaT  t.  0«loi,  3  Abb,  Ft.  (ir.  (,)  [N.  T.I  133.  ,  .. .  . 

irtU.  IN.  T.)iU;SIuLUJ.  T.)3&    l«S«- 

Btfitoa  B[»  Bank  T.  HhIii*  Buk.  IS  Wii  ISO.  BuMt.  Alton  «aB.  On..  UBLltfL    im7«,W. 
HtHI,UK.                                                  _  M  tUftUV,  Ua.  IM.  UTT. 

BillSoii  B».B*Dki.  MhIh  Bio):,  U  WIlMl  B»mk  BOI BHtTW.  Y.) IH.    ITMt. 

Biiui  t.  BMi' FoiwdiT  ATwoib  Ul  bd.  lA  Bucorfeo.BdlmdT.8iBlUi.MHL>.    tO- 

BtlltiiBn  T  BitUwn  M.  B.  Oa,  >  QUI  OU-).  Ht  ^aM.  ^^ 

ttM.nU.)M».HK  Bhwot  Boob  Oon.t.Wb[HunH(L  Its.  lEDSe. 

B*ltlBanT.<AaMMt7  0e..THd.nT.    IWl.  Bu«i  t.  DtukloaoCL  U  N.  yTm.    HWa.jia. 

B4ltliiiiK«T.Hmi.UHd.lH.    |6»-_  Bmi|»  t.  dy.  a  it.  Y   ITT;  11  BhIl  (H.  T.) 9H. 

BiUtanon T. HhtIoM.  > Hd.  m    HUn.tm.  ^^T13a,  ^a,  T13T.T3W.  _        _ 

Balttmon  T.  PttWm^  feo.  S.  Oa.  1  Alib.  (IT.S.)  Bhv  t.  Uneoln.  10  itnr  (HmlI  M.  HtMMU, 


BalUiBonT.BwUoi««Hd.UT.    I  lOK  _ 

BtUlnon  fea  E.  On  t.  AUh,  U  VwL  lUp.  KL 
BalUiBOT*  fe4t  0&  T.  Bamm.  S  Hur.  fe  J.  (Hd.)  IT, 
BdOmgn  fea  B.  Oo.  f.  Oumou.  n  Hd  Mt  ■ 
BkHtanon  *o.  B.  Oo.  T.  Ckir,  S8  Ohio  Sk  »B,  lU. 
By£»»  ta.  B.  Ob  T.  DMriot  of  CMmBbU.  1 

HuA.111.  inso. 

BaUtun  fe«.  B.  Oo.  >.  mitt  Btumotmnit,  m 

u.  s.  jir.  ttiau,  tan.  1X0. 

BtfUmon  fta  ft.  Oo.  T.  FtfU>  BMM  ObiBA  UT 

u.  &  tn  isai. 

BiUImn  fea.  B.  Oo.  T.  OalUfaaa.  U  OnM.  (fk.) 

M,  H  im  T<n.  im  TSMTnit.  RK  mi 

BalliBionfe&B.Oo.T.akiui.nHd.Kr.  IHH. 
BUUoHin  fe&K  O0.T.  JiSgnon  0(i<iD«,S  Fod. 

B^Sit  fe«.'B.*Oa.  T.  Hw.  M  OUa  H.  HT. 
Ballla»nfe«.K.Oo.*.HMb>QOcniW,J  W.T» 
Adilmon  to.  B.  Ob.  T.  MmjJmbO.  X  Hd.  RI. 
BdUmgta  fea.  B.  Co  T.  MoMatmu.!  QaaX  (W. 
BaUiDoro  fee.  H.  On  r.  N«blt.  U  Hsv.  (IT.  H.) 
Btltlmmfea  B.  Oo,  t.  PIMobvghfea.  B,  Oo.  II 
BdU^^fea.  'B.*Oa%.  Beuar.  <1  Hd.  UT.  H 
AdMmon  feo.  B.  Oil  T.  OMm.  «  Hd.  ML  M 
Bd£^  fea.  K.  Oo.  (.  ■opKilaan.  I  W.   Ttt. 


ttnn. 


HTUS. 


bam 
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TABLB   OP   CASES   CITED. 


t.  Esuiadj.  17  win  (u.  B.)  It.  H  no,  Ttn, 

•.Ebn^lfa.  7  TaUilPL).  tas.    H  41H, 


Buk 

"liSr.uw^.ro. 

B-IM. 

Hicaa.  UM. 

mt.mimt.tw. 

Buk 

LtUl^otan.  1  Dn.  k 

|9£i.   fU2t. 

LiSBS0i.,MW.V»,»7. 

u."8''o,i.  in. 

Slnbb. 

But  T.  HsLml. »  OUo  Bt. 

ITI.     H 

7137,1139. 

IbnbuV  Buk,  ID  Ho.  1» 

,IJ»»™ 

UWduDta'Buk.! 

Hob.  fV» 

r«  ID  Ho.  IS. 

But  iTSilDot.  <  HataJHiK)  Sfi.    liaTT. 

Buk  T.  Mom  »  How.  (d.  8.) ».  A*'°*- 

Bink  Y.'  Om*.  3  QUI  Wd-kju! '  |  lUl. 

UukT.  FluWBuk.s\nMM.  (D.B.I  «<,  HTW, 

BukT.'R*Ilio*dCa,98.aiH.    HNM-SDl. 

BukT.B«ii.iwui>k8.iP>)iA.   ton*. 

Buikr.Rii«H,MPL8t.  143.    ilOM. 
Bukt.BISbvilKaMD.Ai^.<A:71Ifa.77.    |M11 


Pkb.  «  Or   in. 

T.  Hoopvr,  B  Onr 

tnr        **"■ 

Buk  ol 

BukotOhitU- . 

tTuiUWi.    ll07t.  __ 

Buk  ol  ChUUHUMi.  BnTDs,  SOtalo,  307.    tML. 
Buika(0>illU«UigT.YDa.40lila,  US.    i  73& 
Buk  of  drolaiOla  t.  Renliik.  U  OUo,  Sfi.    H  m. 

m.  ei7i,  fiwe.  taw. 

Buk  or  OolumUi  •.  AUcnq-Ouanl,  I  WnO. 

IH.TJSSS;  IPkltaJN.  Y.I.Eia.     1680. 
Buk  Dt  dnlomfaU  T.   OkDij,  1  Wlw*.  (U.   B.)  Ut 

|H37. 
Buk  or  ColumbU  t.  Pittensn'a  Adinr..  T  nimaeb 

(u.s.i.iw.  H SOU,  io4t.  soj*. SMB. 613*.  ax, 

t»7.  SW3,  UU^  73M. 
Buk  of  CoLumbte  I.  Bwsnin,  t  Fii  (U.  B)  ni;  t 
fi™n,.hn.  n  (D.  a,170t.    IHJ7. 

1 1.  Bnu*,  17  N.  ¥.  DO].    1 3Z7T. 

9')A(ii>ia,nPa.Bt.M.  ttxm. 

„,  -  Ho.  *».  SM.   IIM. 

, IT.  Bixr.MMoTC  |17l». 

Buk  oI  CDimiHn*  t,  IMnmpK  1>  Md.  IT.    I.1I33. 
'■- ■-  -■  " 7«*  I.  BoabB^  11  Ho.  Aot^b*;  " 

__ ___«  T.  Butlud  *s.  Co.,  lOHow.  Pr. 

(N.  Y.IL    |7SU. 
Buk  ot  ComraoDUHllta  t.  WliUr,  I PM.  (IT.  B.ISU. 

Bui  ot  DusiUK  ICtttv  at  (  BO,  OT.  TJ  Sit. 

I|J6S,47».4T«,  *7~ 
Bulot  EdnrdnU]' ' 


MIS.    H4l)e»,>i»>. 

»  T.  S^buiT  Oold.  Hln. 

US17. 

at  AUbuu  1.  OarucT*.  U  Al>.  77! 
oCAlnbuuT.  Uutln,  tAti.eU. 


Buk.SB*[b.(ir.  T| 


Ktt.NH.  Kt».  7fin.  itti.'nsi. 

K<.  L  R.  1  Ob.  ea.   i|4>7«,  usa. 

_ 1  I.  sudm,  1  Pit  (b.  8.1  «a. 

Bwu  Dt  Hanlditnn   t.  PitlllwWiii.  K  CiL  m 
BuA  ot  m-i— ^-  T.  AUnn.  L.  B.  ■  a  P.  G4. 


Bu?o(". 

!tl.    H1911.S4M. 
Bub  Dt  ii"-  -  --' 


_   ..   .IhauicKias  B4Dk,   .- 

.  H  sseg.  SHo,  issi,  ino.  7111.  lar. 
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TABLB  OF  CASES  CITBD.  Bank— Banken 

Buk  at  Ku^ud  t,  BnC  1  Om  k  J.   Old.)  MC.  Buk  ot  B<mlh  AtutnUft  t.  AtnluiM.  L.  B..  S 

H sssiL 9»90. 6Stt.  P. cm.  isuo. 

Buk  ^HatropoUM  r.  OattHhllDk,  14  Fm.  (U.  B.1  B4Bk  of  Benth  OuqUm  t,  Honplinn  I  UoOdid 

u-.BOniuh  0. 0. «sg.  H  «u.a>w. nQTiuTi  |B.a.i,»e.   ins. 

no.  _  Buk  ol  Buw  T.  Buk  ot  Cm*  Fnc.  11  Ind.  L. 

Buk  ot  HMnvolD  i.  Joiu^  B  Pal    (tr.  B,}  U  llT.Oj;!.    luai. 

Htfli«Et,tI7T.  Oai.  Buk  ot  BUM  T.  Puua^  Bnuih.  H  B«b.(N.T.| 
BuFotlCMmiioUa  t.  Now  So^ud  Buk.  C  How.  3a    H1789.  W07,  tSS9. 

lu.a.ina.  inoi.  suk oi  alu* >.  whoaior,  n ida.  m.   h itn,  itm. 

BwA  ot  UeUapolti  T.  Onaa,  1  am  {Hd.1 4U.  ITMK.  Buk  at  St.  Mur'a  t.  Oaldar,  S  Btiob.  £<B.  0.)Mg. 
Buk  ot  11^3^  1.  MUk.  1  I>oii|l.  (Mlob.)  Wl.  |«U. 

inn.  Bukot8t.llHT-iT.Kmifanl.tak.41.    tisr 

BukotlOeUniiT.'WIIUMnASWsiHl  (N.  T,)47!l  Buk  ot  St.  Uun   t.  Ponn,  U  AM.  !«, 


WikotiaeUnBT.'WIIUMnASWsiHl  (N.  T,)47!l  Buk  ot  St.  Uun   t.  Ponn,  U  AM.  !«,  lit 

481l  IWaoa  Oa.    H  rug.  leCE,  Till,  797T.  «  IKS,   U7(L  U7iL  3«7.  XHl,i957.    »H,  SH3. 

«DkdIIUd]t))iiirT.£i1(anoo^Vl.lBt.   tOK.  Sa  MM,  MS^ 'tOK  1100.  4110.  uu, usi.  uu. 

-nkotlllddJBbaiTT.BuUuilk&  R.  Oa..  9)  VL  4m,  MO.  B1«L  «M1. 


Buk  ot  ^faluMppl  T.  itnu),  ]  Bmidai  *  K.  ta,    H  (O30,  MtT. 

Bank  at  lUinnlt.  HamhuW  Buk,  U  Ho.  IS.  I  lin. 


JJ? 


.JS 


id  O^aniL],  Sni 


ori  T.  Prloa,  1  Ho.  M.    11149.  «  250,511  71170,  76M, 

■mi  T.  Budlliia,  U  Ho.  IM.   (  UU.  Bxnk  af  Tolrdo  t.  teleda,  1  OUo  Bt,  ffl3.    |  fl38L 

Mt.riaUUiaiUIN.  T.)ML  l|4U\       Bank  ot  VnUtU  BMUa  •.  Back    of  Oacrgtk  U) 


Bank  ol  Koubaal  t.  Otaicaio  B.  Oo.  It  lowi 

H<M4.  Tin.  no.  TuTiiM. 

Bank  it  Uanlnal  >,  PldiiUt;  Nat.  Bank,  I 


— ,.,-1.   §7178, 
BankofUoDlnalT.  FoNa  Sail  to.  Oa.,  W  H 

Vt,    liOt. 
BukotliontnalT.  Potla  Bait  feo.  On.,  tl  Hloh.  Dulal,  U  Pat.  (D.  B.)a. 

SO.   istas. 
BukallIaiitn*l>.Tluij«,7rad.B<ili.t2l.||«M«.  .DaTta-lHlD  (N-T.MGl. 

7iBt.  Tiu.  «9,  raw,  na.  km. 

Bank otHt.FleaaaiitIts.11  Ohio,  M.    HtnKflU.  •.  Da<li.4  OnDoh  O.  0. 


f.  DnuLU.  30  TL  tSS,  SO. 


, —  T.  Catvanw.  TOIilo.ll,vattL 

I3BSS. 

Bank  ol  Hatul  Bsdmptlaa  >.  HU  W  Ho.  386. 

H4a)«,«m. 

Bank  o(  Koirbain  t,  Tajloi.  1  Huiph.  (H.  O.)  2M. 
Buk  at  Haw  York  t.  UnakliicDm  Bnuh  Bank,  n 

N.  y.  U9.  H  47n,  4903,  1807.  tne,  tmuse. 

11M.7M9. 
Buk  ol  Kianm  >.  Joliiuoii,  t  Wan4  |K.  T.)  MS. 

«  «a.\  6677.  6MI   "■- 

Bask  at  SotOi  Am 

Bant  of  Kanh  Anioiloa  T.  Ohbaao  Ao.  B,  Co..  Bt  DL 


m  T.  HoLan^Un,  I  Onoeb.  O. 


Ik  of  bollod  aiawa  T^Hprthiunl 
Baij 


(Pa.>9M.    ii5(ll9.K74.  &Dkot  UnltidBuia  T.Plvtan'BaDk.SWtuat, 

Bank  ol  Nortli.'iu  LlbuiUa  >,  DaTba.  t  Watu  k  B.  (U.  S-IM.    H  5397.  737L 

~ ~*aV  of  Unilrf  BtaMa  i.  Bobafla.  *  Ooon.  3t& 


Bank  ol 

Buk  of  ODaaha  t.  Dniu 

MB.   *  7«7. 
Bank  of    PcnntrlTula    .. ,  „   ._. ..^  _.„     , 

PHS9,  KS3.  Bank  or  i;»ca  t,  Ha^»r.  U  Jobna.  (N.  TJ  ML 
of  FenBijlTaola  i.   Qrlta.  M  Pa.  Bt  m  UWH.mM.  _ 

inu.  BaiTot  litla  I.  BmaUa,  t  Ooir.  (N.  Y.I  770. 790. 
Bank  of  PmuDlranla  i.  Baod,  1  Watta  k  B.  (Pa.)  H  nso.  ISSft  I3>I.  SM3.  SM.  ^  7(11.  7U8. 

101,     M47M,476«.  feM.7W^ 

Bank  ot  Httabunb  t.  KaaL  H  Haw.  (D.  B.)  M.  Bank  of  Tanaouaa  i.  Wanm.  1  HIU  (IT.  T.k  n. 

ISOei.  H I7U,  4311.  UM. 

Bank  of  Plttiborjh  t.  Whlt«heaa,  10  Watu  |Pa.),  Buk  al  ''■ ' 


01  ijDlMd  Btataa  T,  Bicanu.  15  Wond,  (K,  X.| 

at  Onlled  BtaUa  T.  WaaoMT,  »  Pet.  (U.  SJ 


,    »  £313.  Kai.  M%  mi.  HISl^S.  «SM, M31, «% U34.  UK tm  Wn. 

BaoT^  PoiwhkBHid*  t.  Ibbotaon.  S  Hill  (H,  T.I,  B»Bk  ol'  TlrilnM  t.  Oralg.  (  LaUh  (Ta.).  SM,  US. 

"1     I  isja.  Iira38,lu9 

otFouEhkeep^tT.  Ibbotaoa.H  Wond.  (K.T.I  Baal  olVlicliifa  T.  BaUuao.  ■  Oiat*.  (Ta.)  IH. 


WaaUsfton    ._ 

jf  RopnblloT.HamllloD.SimH.    ISO.  (Pa.)  17.    flflO. 

_.  i.„t_._  .    /I —   D  w^  ,jj   Y.J,  »J.       Bauli  c*  Waduuaw  t. 


HoOtfOIDflTT,    3    I 


(KM-  I7»77. 

Bank  of  BoD»  T,  Soma,  U  It.  Y.  n.    H  IIU,  lUO.  Baok  ot  WMMon  t.  Vatartown,  »  WewL  tBt, 
BaokatBomeT.  BoiD«.19K.T,n.    ItMl^  |«n. 

Bank  of  Butlud  1.  WaodtnO.  M  Tt.  M.    H  MS^  Baokat  Woartaci.  BUnoLlOUo  Bt.139.    fsgn 

3913.  Bank  at  Yalo  T.  WaanrKU.),  tl  Pas.  B<i>.  110. 
Buk  ot  Sallna  T.  BaboaA  n  Wood.  901.    1X09.  IWIO, 

Bank  ot   Boutb  Anatoalla  j.  Ai-«i..m,   i,.  b.  •  Bukn'  fcs.  Tnl.  Co.  t  Baskic^  feo.  TaL  Oo^M 

F.Cm.    IGUO.  Ved.Bap.Ue.    I7IHL 
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Bnnkha&d— Bftrstow     TABLE  07 

BBiUwd*.Bre«n.HTain>,MII.    IBBM. 
Buta^ ^^«k  IB  Ok.  114    H  llSS.  Utt,  tin. 
BulLt  T.  UuTor.  I  Wan.  (U,  B.I  U.    tKO. 

Buiki>.Itltelwl1.8T<iii,fT«iiJlll.    IM& 
Suki  (.  PotUiu.  3  Bud.  IT*J  US:  II  Am.  Du, 

Buhl. KHikkii,C8 b^.^,  ■_!»>. 


It  (Auich  >.  WfthmU. 


BHildawa  Jbx'R.  Co.  t.  VitotUa,  t 
81  Am.  Dm.  atL     f|  uas.  IM^  I 


BwkvT.  AII*B.«H.*K.«1.   lUlL 
ButHT.HHML>OiiA.()i:Mftiai.    IV4L 
Btika T. iSSuk^ Fin b^Ovu a  Wind.  pT. TJ 

BkDiw*.  Butof  mihb  KcHb  Anadc^  B  Fid. 

BiriliicT.WHl3tWli.3Dr.   lint. 

Birlow  T.  OHnntlDnl  Boa.,  8  AUb  WI.  *>i. 


*.B*laa,9biub.MH>J.m.    |p«.  . 

T.  BMwi«,)An.fnTin  HnMn. 

-  M 1  t.  D    n-    7  til—  (M—  f  nn 

BuklDa0a.,B4LB.S0h.U&    lElM. 
.BnFWD,tl>l/.T.ar,llBm.lU.  )|MH 


BubM  w.  JobtL  9 


ninAio.  itar. 


. l.Eq.ai 

r.  OntMtoBuk.  UH.  ^ 

Mil,  «u,  awL  iDMuoi. 

telHT.  PlclBI,UN.1r.  1°      ■ 


%.  hW 


■ibjN. T.| utoir.  iTsn. 

BttBHi.'Sirin (Sapw. Ot  Oto.1,  M  OUe  L.  J. lU. 
Bvna  i.TnMoa  Ou  LUI  Oo»  n  IT.  J.  Bn.  XL 

IIMgr,  OH. 

BUMtT.SftUoiulBuk.MTT.S.W.    IT301. 
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P*l«a  (M.  T.k  m. 
Ab.  U  Ua.  381  IISM. 

ru.M3.    IITU. 


BubB  T.  HuKbud.  3  Cods  Rap.  (IT.  Y.)  in.  ITm. 
Biiliai  T.  Sluilud  Bawar  Plpa  do..  S  Fl  Oaantr 

Bubor  >.  Boelii£r9  Meb.  tee.    llftH,  7«3. 
BKbeu  •.  KUiiiiml  BudL  Bwl.  «  Ohk  St.  UJ. 

leeiL 

BucluT.  OlalM  Hntoil  Im.  Co.,  It  Hol  4». 

Buclu^.  QnlolBaTar  JIId.  Oo,  S  l^nii.  [R.  T.)  K 

BH^T:Tilmu,lEdw.  Gb.  (K.  T-IIO.    Hm. 

BaroIkT  •.  Wklnrliht.  11  To.  BS.    1  nil. 

Bueui  1.  HumFlZl  ks.  Pluk  Bokd  Ob,  M  lb.  101 

H  3«ae, »»,  IB9I,  fiia.  uia. 

BaiJ  T.  Bulfu.  1>  fad.  Bap.  1&    H  IVO,  VSa, 

470t.47V7. 

BudT.PDnii.  iiir.y.Mt.  Hnsi.nu.Ttu. 

fcs.  Ut*  lu.  Oo.,  1  Xo.  App. 
to.Tnnp.Oi>,  t.  Rodmu  Xt.),air. 

»~~ui:UB.w.  Bw.  tir.  imT 

■ualU  TTBnm.  1  MsOndla.  O.),  M.    IIISI. 

-KifSSaiL'A'-'-"'  ""* 

BvUiaan  r.  Knjkaa^.  S  BiHkt  (bd.)  H.  a. 

ltarbi«T.'Dliib.l  OoaOh.IU.   I«U. 
B*Aa.Kip*rta.«  Wud.(K.  S.im.   f^™"* 


CASES   CITED. 

Bainal*.  Bmllli.lBIT.H.nt.   I«4. 
BuTiWtlCwiirL.B.l»Xa.M>.   tjm. 
BkiwUt.  AtluUslu.sTCo..MMo.Mk   IBM 

BuDstt T.  CUoan  ata.  R  Od..  «  Thoup.  «  C.(».  V  J 

s»; 4 HsDiB. ¥.1, lu.  rimi. 

BuiiMtT.IiUibDt.lSllsn.kW.4n.    |(4J1,U(M. 

BuDiu  T.  Bwi.  11  Ph  SI,  itt  I  esn. 

BuncT  t.  adttootB,  I  WaiL  [H.  a)  no.  h  ion, 

BKT.CT  T.  trnnnnh  »  OiBh.  pCiHl  U.    H4tta, 

BuuuV.Fattawn^LaHMlHU,  kJ.  (Ud|UL 
»UU  T.  MID  Btiiim  m  Onid  Bold  Co..  31  luL 

'    '     EinpInM[nlDapi>,gCU.!>t.  ft«tt. 
vUlo'i  Cua.  L^.  7  Eq.  II.    |  ItSl. 
-     ■    ■  OwuwU  (K.  J,  kO.  »  AU- 

--     kg,B.Oo,t«IT.T.tM.   Mlfll. 

knVoik  Aa  B.  Co..  lis  S.  T.  m  n  MB, 
Oil   tTT.T.  Suds.  B};n 

lHT~FftAu^  Plata  Glia  On,,  D  Vaj 

HMU,  tON, 
Wimift  T.  MgOBllaah,  3  Ku  k  J,  ll(L    I : 
lam  B.  Oa,  >.  HontpiUa  ka.  B.  Oo. 


Ba»nl>aBi 

B<i>.aai.  Vna 
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Ji»7. 
OaalCaDnmen-AHi..Ba.4aLlHr.<M.   |1UL 
Oioldula  Ooal  Oo.  T.  SiMa  Baok.  IM  Pk  BL  St. 

OoaUMdOo.*.  Fatk.MBl.  IM.    IMH. 
OsuDT.  AtlutaOottanFHtwTOD.,  14Yad.Bap. 
OM>a^  Oaaa.'  L.  B.  U  Iq.  IM    H  U71.  UK  UO*. 
Onataa  t.  Maraa,  T  Oaw. 
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Oaiti/Dutir.IK.  T.'SL..     , 
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O»ta''t*Laulii1li*tN.B.0o..nK7.  Ml.    fM4a. 
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Onhmi>.TuiSiiiln,«IWna.MI.    IM, OoRran   >.  Rut  BWM  OiBn*,  M  Midi.  IH. 

Cock  >.  SMwut.  sa  Mo.  stI  J  sm.  t  tiie. 

Oi»tbimi'>Oua.<I>sa«t  B.17T.    IU33.  Ooftmin  t.  PhOUpi.  IS Onj OIu*.),  H.  87.    HTSO, 
(lockbucu  >.  Bniwh  Cuul  Oo.,  11  V,A  Btv.  M.  7U3. 

gnu.  Oolb;'.  C<AtM.S0iulL(HaH.|S5B.    |f<8>4I)M' 

0«kbaraT.TIi<>mii«)ii,IITgnaL    lUU.  Oa1<:Sertgi>.LDwUii.lTiii  aB.Rfl.Mi*^-    *"<*■' 

Oookblini  T.  Union  Buk,  U  Ilk.  An.  W*.     HMD^  Oid<^«UrT.  Bnbar.  3  Bnrr.  ISea.    «««.  M.  UK. 

Hn,*a!,*ai.  ColoheaierCoip.  T.aubu.  ISun.  lUW    IHS. 

Oockflnll  r.  AuEOmpte.  1  O.  B,  (R.  a.)  MD.    |9187.  OolaT  SuUar.  i3  Ul  tal.  409.    f|  3134.  sm.  19% 
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Oola  T.  Onimln^iuB,  113  U.  S.1II7.    (TMI 
OcilaT.DililaL  UUl.A^iF  t3.    llUt. 


I.  LlleulhH,  a  C»l.  STB     I  SIT, 
T.  HmertoDlroDOD..  ISIK.  y.  IH.    lesx. 
I.  MllluUn  Iroa  Od.    19  Hun  (N.  Vll.  IIIT:  9 
I.  Y.  at.  Bap.  M;  U  N.  Y.  Bupp  SSt.    I  4059 
T.  Vortbwgitvii  BMlk.  L.  B.  Id  O.  ?.  3H.  SO. 

•.  Bnu.  n  Bvb.  (M.  T.)  MS.  H  u»,  im 
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OockariU  t.  ObmlnuU  Uat,  Int.  Co.,  U 

Cock!  T.  Butn.  49  M.  Y.  lia.    taa,  OoJsT.'But'Omowtoh  ^n'iiii(ioa  Oa.  la  B,  L 

Codd  1.  Bitlibaiu,  19  N.  Y.  ».     Izj.  301.    HU.EZ. 

OodwlH.  Odnon,  10  Ji^uv.  nf.  Y.)  n7,  m    I  OoIxt.  ion  fauu  Hatnil  lu.  Oa.  U  Ion,  OB. 

OodwlHT.  OltuoD.SDulOiimi.).!:.    |E7aO.  Onle*.  j'olletOu»HoiUBOa..raill.9«.    I174I. 

0«  >.  OalDmbiu  kt  R.  Oo.,  10  Ublo  at.  lit.    ||  117.  Oola  t  KnlckecWkai  Lift  Id.  Ot)..  IS  Hm  (N.  T.I, 
fiS41.  SU3,  UU,  SSe^  M7a.M74.   S5fl.60M6Oja,  —      •"-" 

MB7, 611ft  Bita^  siii  sua   Ban.  me.  m».  o^a 

ei31.  m7,  tail  (QM.  BIN,  BSM.  7M7.  7MS   J&S3. 

Omt.  ijsl»w«n*0.  R.O0..MN.  J.  Eq,M«;BmnD- 

Inc.  SI  N.  J.  Eq.  109,    I  61H. 
0»t.  EMfa.a  0<).,il  Pod.  Sai.Ul.   H407*, 
Odst,  EmI.lltU.  B.  UT.m     H  HSil,  Btll,  iU^ 

Oo*  •.  Nnv  JaiHr  Midland  B,  Oo. ,  S7  N.  J,  Bq.  37. 

Cost.  BchntU,47B>rt].  <^.  Y.)«4.    tHll.  Oolemu' 
OiMT.WlH,S7  L.  J.  l<i.B.I9e3;  7  BatfeS.  SSI:  L.  uSl 

aiQiB.7U:14LT.(i(.a.)S9l.    fISIUUU.  Oi^amu 
Oiau  d'Aloa  fe«.  HIn,  Co.  i,  ICiiai^  Union,  tl 

PBLB».9tO.    4nS3. 
OoOn  T.  Bllu,  10  Uoon.  341;  I  Blni  M.    I  USB. 

OonfT.NuhiulBuli.4eUa.llo.    IU6.  . 

OofflnT^Oollliwn  lfa.t4l).    if  1934,  1931,  MOT.  (Mtmu'Tfkn'York'la.  R.  Oa    IOC  Uul  IBS. 
).,  aColo.  44S.    4  618.  1  0300 

a1.    H  IBM.  ISlX  Uli  OdlenuiiT.PuTottr^.l.ua.W.BiiL  miUKj. 

MJI  am  ««,  ««.  Ool.^^  SL.  fiSliSffiunp.  Co.,  tt  O^.  517. 

«n3^  30U  His.3au,  HM04, Baas. tail. 

._     .  __  OalHnu  T.  Bwood  A*k  B.  Co.,  SB  N.  T.  Ul:  41 
4>r     t  TJX.  Bub.  (H.  Y.I  STL   114043.  40iB.  4WB,  407D. 

^O^  OoKmu  T.Bpanov,  t  Blitdit.  (Ind.)  U7.  H  JUS 

"Ji''!-..-   ootaBWDT.Wbi^M  wta.joo,  *l^OJ^)oaa,aMl 

"^ J"!'...  H  lOB.  <m-  stiB.  sttL  sSsiat.  34M.  smt  ssib,  sua. 

H4IW  490iUlO.  Ooki  >.  T^  ^Kidud.  U)  Ad.  k  XI.  43.  «BL 
on  lM»Ji.r«.    Hm  HU».»I)%>«. 

_.  QidHi.OaQtnlB.«(i.Ca..U(te.  14ft    |T4n. 

p..  B  Pick.  OUm.)  H.  OoIwi,  Iamfea.Iii*.Ua..l3ia>K.4H.   |ia«7. 

S.  Co.,  103  N.  7.  10.  ColHT.TimtUi*.*  V«.SM.»1,)W.    fUBl 

„  ,  Coki*.  WiUunSSOnU.  (Va.llM.    INIS. 

Cb.  (N.  Y.)  931.  I  UMl  Colfu  Hotel  Oo.  t.  I^on.  ««  Ion,  tO.    H  U4T. 

.^. —    U7—  ..  ..  ColpoTi  T.  F«r  Ynfc  te.  B.  Co.,  K  K.  Y.  4>L 

OobMT.  WlttHuon,  UBny.  IH;IH>U4Tw.tSt.  ^1147*. 

tnm.mj^wA.  o<^T.  rahiopbiiLa^im  iimi. 

<Uhiu  T.  YiilillU  «  WtMrt.  lU.  a.)  Hi.    ||I7B9s  GDUimirT.YDnv,  MV>.  IB4.  JS4A. 

„    '«*J«7.  „  „ .  „       OoliiiM  *.  XMMm  OaojOim  tt.  Oo,  10  BasT.  L 

Oohri  T.  Oaotnl  ko.  B.O0,  71  CiL  US.   HTB,  Ccdmu  *.  EuMn  6ouDtteBal]>if  Oo,  4  Bat. 
IM.  Itall.Ou.n3.   ISSN.  -.,".. 

Oohs  T.  LAdu.  a  Ho.  171.   IIt7B.  OolmuT.  BpKaw.BBlHU.(Ind.lUT.    IMOL 

Ooho^UninrnU  to.  B.  Co..  Si  Fad.  B^h  ST.  OtfmuT.  WutTfail[dkOafea.Oa.,  «  W,  Va,  14S. 

OoO  T^tttalni^  Tnali  Oollant  «>  Pk.  St.  138.  Oolontal  ko.  lbs*.  Oa  <.  HnUUiiKB  Hort.  Oo..  44 
I  OOw.  7*0.  Kid.  CU.    I TM 

"■■M&wwia  ■■>»■"'«>■■•'••  o.i.»j~>..<»».u^o.«>.«-v 

"*.!•  "AC}_g°H. Am»l«ina«tlin  On.  11  y*d.  B«t.  OelaoW  Buk  t.  Hapnrlh,  M  CBl  IMt.  M.    HtUl 

_  ..•*■  iia»j.Bii.  am. 

OoitaT.<^>DB«Uaiitl[BtiulLllali>t,Ca,SBODiui.  Oolondo  >«.  B.  Co.  t.  Bum^  U  Oola  lU.     IStK 

«^"*-J!S^.     -^  Ookmdo  ObA  Mia.  Oo.  T.  Tunik,  llOU.  Ilia. 
0(dU>. BMMr  In  SaTbifi,  a  OooD.  in.    HHSet  |7tBB. 

„  ^'^^     — .  „  Oolondo  Inn  Wotki  t.  Slam  Oiuda  Mta.  Oo.,  U 

OolbiiRii.XllBwaad,41I.H.U)L    {39.  Oolo.  W.    »  7aB,  Tm  UTO,  KBl,  SOil. 
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CUowte  I«B  l»  Oaf,  Onua  TiDn  OuilOo.  ~  Um. 

Oolonda  Hit.  Buk  >.  aaotL   l«  Abb.  JS.  CU.  IB3n. 

(N.YjStf.  iie8u.e3si.TU8.  s.)eo. 

""  "^wq*- «"■ .» »»»■„.    ,-  -,  ».  „ 

ID!  T.HHilBn,*Bua.kO.BL  *  H. 

L  T  El.  k  Bl.  3>1;  M  L.  J.  (Q.  B.)  lUw.) 

a. M7;  9TI..  J. Q, k US.     H  lUC  ,  „, 


aiiIII«ri\&«^'?R.  Oo..'41^  An.  37.   H' 

OoUnn,bpuM.L.K.>Btn<.    fim. 
Oamu*.BnMOwBid.(N.T.)l».  JMU. 
OoUlna  I.  Bwdun  Stab)  lu.  Qa,  IT  Oblo  EH.  tU. 

(W^^iTOentnl Buk.  1  CM  Ut.  ITIM& 
Oolllnt.OtaIiMokii.K.Oo..l4Wl>.4n,    |40a. 
OomaT.OomM,I«K.UBq.US.   |1K*.  _. 

Oomni.Uh  Am.  ot  Arnvfat,  3  Ho.  App.  SK. 

OoMu TJtigan, «31Id. HI.   I9M 

OoUlBC •. Shanun. n  IDia.  tn.    lUM.  _..  _  .    -;,- 

OaULm  T-  YUOL  ^  I^  J.  Bx.  UO.    I H38.  OopunvrdAl  Bank  f^BUte,  < 

0di!?B;^!S^*tV'l|wt  ^ m  His6a,t7w,ii38i.e« 

Oolt  I.  Brown,  U  Orw  (Miui-l.  a3.   H  east,  39(7,        OimmiBotal  Bimk  i.  Bt.  Oroli  K 

«e8t7«,730i,7t77.  ■--""  ■"• 

0(A(riiM.310onD.a9.    IM19. 
Coin. MWtonUl. a  P.  Wmi. 301.   (in 
OaKt.O ""  "  ""     """■'  ■" 
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Oolunbta'BMt  t.  JukBO.  4  IT.  Y.  8iiin>.  433.    H 

Oal^l>BottomLamOo.T.ltitar,M]lo.U.   H  _ 

917,  m  Tie.  798, 1971. 6SU.  OomnunJkl  SU.    Buk   T.  Bnnh.    141  HL  Et9. 

OolBiDbl>I!l«triiiOci.T.IHion,UIUiin.U3.  I3SW.  ||*ne.MSl. 

OalDmtd>FlnIni.Oo.T.KIiijon.3I]T.J.T..9.   If  OaommUl  Nat.  Buk  t.  Tinno^  to.  Buk  31 

Oolnub!!  lu.  O0.T.  MMIluilnuB,  TB  Pn.  Bt.  138.  OmimBolal  Nat.  BaokT.IoK  1  DHL  IC.BJOS. 

OolBmbu'TtUBpIka  t.  WoDdwortfa,  9  Calnw  [N.  Y4.  Oommsidal  Ualon  laL  Oo.  •.  Mow  Ensland  T*l*- 

n.  imsi.  pbDDi tc  Co..  ei  Tt. 341.  imm. 

OafambIanBHitB«,I47Pa.St.      .    19031.  OoomiliuliT  t.  MoPlkii.  90  Mo.  App.  63.    11937. 

OolambtuBookCo.t.I>iaolnr,  lUMw.eT,  N.  OammlMlman,  Bs.  39  N.  J.  L.  4al    |hIi. 
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w^  .._  *M-  ll3mc4rariSua.5iii.»9(L3ra 

Oohmtnu  Stma  Oo.  T.  OnTM  IM  DL  439.    H  T9U  OommMbiun  t.  Lemlr,  33  N.  CVMl.  M ' 

n63.  ,    ..,   ,  ,„  0iHniaiMiaiMHT.iiiKu.*3U.a.ia«.,(e 

OalainliuOo.>.Hur(c>r<LIHel>.lt3.    (3173.  OooBtHlmi«ST,Ml]lB,TKan.<T9.||]l 

Oshimlnii  Ina,  Oo.  T.  UUon.  35Ua.3Sl.    iSDti.  f ftmmllTtniiiT-. TT-Tf-rtl '"■r*''-"-1 
OmumbBlIntOo.  I,  Walih.l8l*o.  M9     17937.  Btai.    HlWil'™- 

OolmaCo.T.  Hndaoo.  83^.  M3.    13393.  .  OmnmlBlonan  vrffBc 


RunOiT,  1  Mont.  »L  H       GDmialBlonni  tI  Bejnoldi.  44  Ind.  909.   1 4194. 

OomulMlaaan  t.  Btalmak.  8  Btrobh.  0.  O.)  ' 

oiwa,  1  Onki.  73.  _|  3074.  1 173. 

utonTrait  Co,  *.  Wsed.  1  Vad.  Bap.  M  H       OgmmWODBf  t.  BMn,  M  U,  B.  Ql.  XIP*- 


kn^a' OaiiLlOaki. 7&    1 3074. 


0.1  BKU 
H       OgmmWODBf T.B*ltow,nU.B.3M.   ITS! 
*e.  Co.,  4)  Mo.  143.    (f  «  ""  " 


Oarabi(.Saatl,19AllmaiuLj,193.   13303.  Oom.  ApuWot  tlw(Pa.ll3UaB«i,l3a.    IBBTl. 

Oomlii  T.  Smith.  73  3lD.  arjHH.  _  Oom. t.  A^.  T  Oudi.  (3bKJ  33.    HU71.An. 

OOBHaaT-UnUdFlinB  OaOa.,3  Dalj  IN.  Y.)  190.  Oom.T.ilUHtauf  BTld(sOo.,MPa.Sil».  H<83a 

Il(3ei;i3n,i4i3,  e«it  3773! 

OomalOoDwllilUedfea.  O0.T.  TnMklBOolalta  Oom.  •.  Allan.  70  Fa.  BL  WL    13303. 

llMJi  Oom.  T  Aowkan Ball  Tola^  Oo..  119 Fa  Bt.tl7. 

0«^c»^.Lata4»Whait.(Pa.)«L   111813,1MB.  «"■  j(»»™" «"  •'-w-- «-■ 

"—■ M  ?.  doTuTMr- '■     ■•■"  ,,_  -    ._. 


*.  O0&  UfHaM,  43.    IM31.  OaDi.T.ATahbold.lTIrUiEq.187.    1393. 

iduOonotTT.  La«It,133U.S.19«.    lists.  Oom.  T.AntHin,  iSBatf.  Ilk  (Pa.)  121.    II7T' 

_._   ^ ^lackf.  And.)  419.    1*433.  3733.33087^ 

dBlHB|^ft«.B.Oo,MK.J.L  Oom-T.  Atlan 
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OOB.  I.  FnaUlB  Ibi.  On,  111  Ittm.  171.    H  tUt, 


Om^WtUUmt  B.  Ox,  IS  0th  <M*m.).  tK.   H 
>.  Bac.  tit.       On.  r.  FttcUxui  B,  Oo.,  ID  Alln  OUm.},  UL 
-__ , ,. ■kS.tPl.l         OiJm.i.mtahboi»aOl>.,  1«1M.M,3T»     |H». 

-_. ^i.™« .-. ,„. ,pu«..  !-»i.rf "-"'  "'»""■"« 

llfiMB,  MTT.  MK.  OoD.  t.  rnon. 

Corn.!. BsHi.it G>HWM>j.n.  lun  —  -  ~    ■■ 

Oca.  *.  Bouutt.  IM  Umi  tr   («£(. 
OoD.T.Beftahlra«g.(u.Co..W  Mio. 

Oom.  T.  Blildl*.  t»  Ph.  SI  go!.    I  T93)l  

Com. T.  BM.  UMua. MS.   |HTI.  Oom.  t.'ClaBuaogta^.UPk  at.  »L    HgULML 

UiD^  Bios  Hni  Tp.  Co.,  Athm.  US.    H  SK.  Ml.  BSt.  HMH  M.  HS,  lU. 

ggm.T.Boilaifta.K.Oa..)OiiA.(Mw.)n.|rTK       Oom.  t.  OoodfiA,  U  Allm  (llMa^M*.   |  UH7. 
Odd.  T.  BuMoDke-B.  Cap.,  U  Oiiih.  OlMm.)  HI       Ooiii.*.a>*li«a,M  Pi.SbnirtT8S. 

ini7.  0aiB.*.anHi.iwhut.tPktBn,Ha.  m 

Ooai.T.Bialoiika.B.Oa..'USlUgi.a.    IMT.  Com. t. Ochd. U Pi. St. ».    lilD. 

OODLT.  Boatoaka.  B.  Co.,  U9Uia.  HO.   I«4U.  MS.  H  HI  IK  m  MS.  «C.  BM,  ufen  KtnX 

O0)^i^BoM»ite.B.Oii..llSUH>.l«,     fllDM       Oon.  a«ilh  >.  H*1id.  (P>.1.  M  VnlTlfot.  <3«. 3(«. 

r.  BnAmu  Suwt  B.  Oo.  14S  Ibo.  ML  300.   H  HOS,  gogo.  UN. 

'""  'torn.  T.  IffciwnbsM  M*n    Ofl^  IJO  timm.  Ma.  SL 

I5«a. 

Utii.  r.  BtMock  FiM  BiUfi  Cav.  t  Onr  IMm). 

lorn.  T.  HioiDjmr.  1J1 1^  BL  sit    u  TC  ma. 

kun.  T.  UMs  C  iMthu  Iol  Co.,  lit  lbs.  U> 
ITtH. 

lorn. '.  HuatlDiaoB  Bank,  I  Fbt.  k  W.  (Po.)  4K 


OOBk  >.  Ontiml  Finite  B.  Co.,  91  Fl  St.  M 

<)oia.(7asBtn)n«».co..iwpi.st. n.  in 

Oom.  T.  OmilB  InbukMlnc  litHi*.  lU  "rn  1 


r.  jMtooa.  t  Bs*  (Kl.).  M>.    I  CM. 

i.J«m»t,7a«».*B.(K,)«e   (tot. 

Cin.i.Gluip,tOiu(Ui*J,  17.   IBa.  Com.  •.  JafflriM,  t  AUsdIHw.).  W   |T7n 

Omi.   T.^^SUud  M.  R.  Oo.  »  Fh  at.  m.       Oom,  t.  JoniOl  Pl  St.  3H     It  IK  ink 


||»IIG,Bim.  Com.!.  JudI>k(iH«Fa.St.m.    I     _ 

-.  _ »i..flMA,KJlI,»«.    ini 

a.  B.  Co..  I  Fa,  Coon^  Oi  N 


•.oiiuif.HFa.at.nft  Hmmimna. 
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tbBni>idi«o.K.Oo.T.  01trM.B.CD..3SF*.  lU.    I  T9M. 

Btau.   |Hn.  Hanh  Bt.  I" 
XtitbBiUUBuikT.ODlHiu.nKiw.I^AEq.T.   |  Uo.fn, 
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itbBni>idi«o.K.Oa.T.  01trM.B.CD..3m.  lU.    I  T9M. 

Btatl.   |Hn.  Ilortli  Bt,  Loiti  OkrMlM  Ohnah *. HoGon 
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6613 


jyGoO'^lc 


NaionT,  SHtmH,  IHs-Ol.    tOO. 
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C«db>iaT.a>U«.lJ.J.lCuilL(K>.)ll&    l<3(S. 
Oldtao>  TTwiliiiniilit.  1  BiiiTn<ll7,  lOA.  I(UL 

OMiT.OnBmli«Knm.IB.    |«0«7. 
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nbatiMt.HHnr.lyouiBsAO.  11&,    ttOt  Omn  i.8inUh.3I  BHli.|ir.rjML    |S7tf. 

Wwma  T.  HKb  8lioaJia.lba.Oa,tJsB«  I>  Owen  t.  81.  Look  ««  R.  Oo.,  B  "-  "■     ' 


Furdi.  U  Ohio  St.  73.    H».< 
KdOth.  M  G^B.  aa.  J  JM. 

Mo,  Ui.~H  KO. 

Wd-IU.B.jm.    Iltur.       (hruT''Wliniker. » N.  J.  Xq  in    HJnT.  SSK. 
OimuT.  Ohkifeg.B.Oa..  MVad.Kep.10,    U  BUft 

Omui.PIVs*.  IKo,  Am.  m.  IIU. 
0«uar.K*Ht«d.Sm.  in.  |»S. 
DwiaUrii  All.  TanpOs  Satd  Co.  t.  amUh.  n  K>. 

L.  B«.H9:  uTw.BsD.4M.    MISM.  IMS. 
Ow^i.  Smil.1  Wh_t.  ni.  S.)d(fM.    HI176 
Ow^  T.  IContpniHrT  As.  K.  Od.,  )T  AU.    SCO. 


(MnnH'r.Sohntt.  «71Io.  ^     I 
OiboruT.Tuil^ltN.J.Lm.    Hmi^aKElDl 


.«B 


Owdur  •-  WWIhaplar.  U  O*.  U4.    I BS 
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Kp.  lit:  U  01*.  Fno,  Hap.  (N.  Y.l  113^  33  Abb. 
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S19.  Psaple  V.  TMrd  At*.  R.  On..  «  Bub.  Qt.  T.)  H.    | 

FwphT.PuidT.IHUllN.  Y.l.ai.U.    IS3L  iTTl. 
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•N,   HMEiM^Wr. 
Faorta  4a.  K.  Co.  t.  Dacgao,  in  BL  EST.    HUt. 

Pamla  ka,  B.  Oo.  t.  KlUni,  IT  BL  «».    H  T9^  TT. 

Paairlafea.B.OD.T.Laiia.nni.Mt.    IRU. 
Peoria  E^  B.  Oo.  T.  Faoria  to.  K.  Oo.,  M  m.  1T1. 

Paoilafco'.  B.  Om.  Piiatan,  MInira.  lU.    HTXTl 
PwaHAcKOo.  •.  Tlu)iiipaiiii.lCailLUr.   tt«K 
Pa(iTla&rtdnAiao.T.Iaacal(,NIIL33t.    fCSTT. 
PaailaIiH7a>.T.Waawr.  SDL  (V.ta    HTtM 

nu. 

Pm»'.0>«niban.TKi.nS.    IMU. 
F^vatT.HBKh(.»Baib  (M.T.JIW.   tnX. 
FapplnT.Ooopar.lBan.feAld.lSL    |WM. 
Plnn  T.  Miamaiaa. »  Halt.  In.  a.1  (La.).  U:  3  La. 

M»ui»ra.«Ms,4ii»a.t4n,44ai,tsiiiita, 


Panllcaria  T.  Ohailtaton  Oh  Uiht  Co..  Oliaag  Daa. 
Itedkia 


Patan  T.  Uoooln  ka  K.  Co.,  14  Tad.  B^.  U 

Patan  T.  ITaalr,  ltLaa(Taim.),nS.    I  KM), 
D.. a.   i^i.i..  il.Oo..lSMo.lM.    "■■ 


(U.a.)U9L    (3430.  PatanbmBH.  UaukB.  IlIlLKe.    |H3S. 

Padigarlii.  TwiUiBAB.BitdcaOa,nM.J.L.KI.        eaUntmn  aaiinn  Ao.  Co.  t.  Lauudan.  TSTa.  W, 

—  himCjo- 


13  Oa.  EM    I  ins.  PetenesT.  Obamloal  Bank,  nK.r.n.   ITS 

I  Jdlma.  CL  (IT.  T.I  I4IL   «aW  P«itiaaldT.VIaka»,3  Oaldw.(Taim.)3k. 

3MS.  Felgnaa<.01ark.UjDbiii.lN.t.)3<lfi.    iSl 

Parinar  Grand Lodia, 48 Mlna. M.    |TMT.  PManon r. ITaw York.  IT N.  T.  4U.    H  ^M 


(O  A.).  M  Q.  B 

~     '     IN.T.IU.    HlMiaUB  T>..tHa  >.  VaaUiT.  1^  W ,.....,..-     , 

DUrllf.  YJ.  *M._ITKa  _ 


,, M.    (4IB.  Patanoo  T.  Btaolalr,  S3  Pa.  Bt  JM.    «  ,W 

I.  UbDjoti.  31  Barb.  IN.  T.)  M.  H  S3U  S4«9,        Fatria  t.  Taatar.  31  Waad.  (N.  Yo  lli^  | 
■™  ""  PatrieT.K»MBr«ld.lt>U7lIf.  Y.)  — 

p.MJ.  ITtM.  Patrle  t.   ' 


la  a.  Uandin  »  Fad.  Bop,  « 
la  T.  Jona^  XFlDd.  4M     C«9] 


_  pmnaT.Wiicht,asiiudiaiiM.(iiiKjHT.  Ham, 

vauBT.HftniU*  DM.  aampnuMl^  Aaa.  (Kj.l,  aiTMUl.  

IDKT.LTBni.TIL    |4tW  Ftnlbana  t.  KoOnw.  1  Mieh.  Ml.    H  )<«&  IMb 

MUUT.  HtaonilfeB.R.Oa.,UlIo.»L    H«>37,  XW. 

__mM,sa0l^^.«9p9.a^«98|^    „     _.^        Pntlbona  1.  Tolado  fea,  B.  Co,  143  Ha-.  4IL 
U  T.  Andnwonln  K.  Co.,  U  Ua.  3n.   H 

AumnictM.  ii4iT.nK. 

,    I ,.        .„„.. JobnaaD.UlDd.ua.    (lOlT. 

Fattli  T.  Kgllon,  T  Ouib.  (Maatl  4«.    iniE. 
ia,Oa,4CI(r>.(ir.Y.I»4A        Patui  t.  Hsdwii  Bo«nlii«  Co..  7«  Mlota.  UA 


.    1 8)73.  Paw  T.  Firrt  Nat.  Bank.  130  Htm.  sn. 

iTcnitaTT'UuOnr^a).  PaTabaudi^llood.33lA  An.T3L    I41IB. 

T. aaKWM. 33  VL 81.   43nL  Partob *- Iu>ar.  4t Oa.  131.    |M3>. 

•  T.CbaaMk*ta,OMidOo.,>H(iw.(ir.8.l  Partaa  i.BL  momai'  HowUal.  3  Oar.  fe 

L  iisE>i.^t»,ma.  itsss. 

■  Tr>aiT.BH.  J.  L.88a.   laat.  PtaSttr  * 


ir.4mrai 

H.  jTLisa.  laat. 

■  lu.  Co.,  It  AlL  OS.   m 


f4Tn. 

PteBT.aanK.ua  In 
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Pflat«r— Piekeving 


TABLB   07  CASES    CITED. 


Um^on.   n  ir.  T.  UT.     H  MSt.  XU 

Olu^UOaaB.411.    HTWB,  79U. 
r,  Oom- (  Bow.  IB.  B.)  U3;  wtBiaica  I 

(v».)ni.  i»w-„ 

F.  HianL  B  IMIL  (D.  B^U    H  UTS;  UOi 
lUS,  ItH  IM9.  MM,  UA. 

.  Hon  Sir*,  at.  St.  lean 

H)pi  i.VunMi^  4a.B«ik.  It  Ooob.  M.   HI. 

iliM.an.sira.       „ 
uiinT.  F<iK«,iiiu.an.  itsss. 

talOi  T.  (Hklufat, »  n.  H.  nt.    I3XL 

Mvt  •.  ijta.  iP<r.  •  D.  Sit.  10  Ad.  fe  m.  lU:  a 

HlHT.UuMtanfeB.  BtcaaDiwln«Oa.,SBali. 


FhUidthibUIbaAaDiteMoa  t.  Knr  Tvk.  miT 
FUlidjBhdilklaui  On.  *■  niwiwr,  U  Oona.  HI. HL 
KiUtdripWlTrt.  BMk  *.  Dffwd.3tFwlBw.in. 

_  li  m  nn.  tow. 

PbniKMpU>SH)iQBli]iUtatl(Hi.OHecCl  WlMr*. 


"-(ST. 


,  aBrin  OonV.  I 


I  (u.  Bj  n&  I 


PhUUiH 


piiiiuiiiT.AnH7.awb.fi 


?M».a.Oo,B  Pfc 

LOB..lLgcau. 
ffiUM.   IIAS. 

Td.  On.,  U  FUU. 
I.  B  K.  T.  (TI.  II 
n)Pa.Bt.»&.  U 
inFkBl.ra.   H 

nuiLCPki  a.  I 
n,4HaiiiU  (DtU 


auM.uninL 
HNl.  «U,  (14.  CU. 

.M.  I.jBOB-    !»»■ 

A.  r.  m.  u  ML  «Ki, 

. . 5*.    HSIIM.fiUe. 

lpa*.Ooak.MW«ad.[N.V.l»».   |1BU. 

In  J.  OminitaD  «c  BiUaa  Ob,  1  Mst.  (Kj-I 

IV  |»»M.  (Sd.  ni         ^1. 

Iia  ?.  Snu.  M  Ho.  IT.    I  TBr. 

In  t.  Ocnnutk  HDli.  SAbb.  V.  Ou.  pR.  T.) 


FhOUia?. 
.JDtl[i^T.aamtne.T4(M.UL   HltU 

phuuiKi.iiikU. snud-sui.  lai*. 

Phiujpti.uiror,  iHbt.nr.  TJM3.  fiM. 

PhiUlp.!.  MoorelOOU.  a.  Ml   KM. 

FUIUh  >.  Naw^iriwtt  aHU^Oi>..SlA.AB. 

(ft   ISMl. 
FbOllpa  •.  Hewtoii,  11 B.  L  4Ml_|  MD. 
Phiuiia*.  SMle.B<te.MS.    ITAa. 

PhllUpil.  WlokfcMN.  Y "      ■••— 

'"hUUMf.  Wim' —  ■■  ■* 

titt,  tm. 

FUUha  T.  WoitwidfkK  U  Hoa  11 

PUlUpJ  Aadsmr  T.Dnl^ll  HaK  III.     Dint. 

Ptalllln  AovkDr  «.  Klnt.  U  Mm.  SW.    H  sm. 


..  lMP>.Bt.U.    I       FhOoiutli 


mmnbonta  Buk  t.  Iwtemniu  R  Oo,  IT  H.  J. 

L.9M.   fatm. 
PUWiMVi  1.  BmnuDt^  Ad.  k  KL  [h.  a.) »:  ■ 

kiUiic*  >.  BuUiK  «  Or.  UB.    UOM, 


iMn  Fk.8tlia 
id,UHfnr,  (IT.  S.) 


lUPlBLSI.    H 

l»  F*.  Si.  iSl.  I 
iirlukd,  10  Hov, 
ginalfc  UID.  8. 


H T.  JcHHL  XPk 

pa'.  MwidlflM.  a 


<H.aiA  line. 
it«K.T.«<i.  r' 


H  ran  ran 

UWHLW.B.}Ki. 
Pntt.Minim.< 

W«li!h,S»K»Ii.r.- 

Pbrnli  IisD  Oo.  T.  Com.,  {B  F>.  8 

oo.T.o«B..  iupK.et.ss>.  i 


Phcmli  In*.  Oo.  t.  W«ldi,3»  Ki 


t.  m.  H  » 


[■! 


,  m  Pft.  BL  UB. 
4WhHt.tPK.)UI, 
PM.UPft.Bt.lB5. 
I  Oo..  Ba.  B  Pl  Oo. 


,*d01i«JrOB.,t71J.J  LtfL    |7«B. 
-'-  Knt.  LU*  Ih.  Co.  >.  HoUonr.  U  Oobb. 
._  wuelHnuliif  Co.  t.  Bkdcs'.  CT  H.  f.  BL 

Mus,usi,  iisi.  im,39U. 

Pbin)liWinhDiuliiiCa.T.  BwliBT,  BHaoiX.  T.L 

m.    HUll.  190r. 
PticHilzTllIa  1.  Pbonli  Ircm  Co,  It  Pa.  Bt  ISL 

FbonliMtiK  USM  Od.i.  thMn.  I..B.  J  C.P.BL 

PhoinhaM  Si'mn  Co.  t.  HvtmuTA  s  Ch.  Dti. 

piui  T.  ooTiiifuti  to.  Biidf*  Co.,  a  bhIi  iKr.).  B- 

Pllttt  1.  Pnplo.  a  lU.  M.    lUlB. 
PlokudT.riillnwii  Sonthsm  0«Co..  UITT.  &  M. 

H  Msa  ciTKg.  7R8,  BW,  am. 

Pliik>idT.SMn,BAd.k£l.«ft    H)Bn.lMB. 
ricAud  T.  Ban,  B  Ad.  fe  B.  at;  t  K».  *  P,  W. 


.'aKW-" 


«m.<ana 


ivGooi^lc 


TABLB  OF  OABBB  OITKD.    Pickepir*— PitUboi^ 

FlBitaqu  t&  (M.  >.  HID.  (0  Ha.  171  in. 


»ctoi(i«,Xi|Mtt«.I.R.4Cta  n.   im  FlBitaqu t&  (]«.>.  HID.  (0 Ha.  171  in.     Ill 

I>I[AKliifi.8Mpbani.L.B.14Kq.aiMI.   I<5».  tlM. 

uiOfiu.  lufim  1E7T.  isTl,  OK,  an,  toot,  Hlft.   h  tSi,  tm.  uDuttariai.  Mi.  k 


mkan  T.  Ibndiuii^  Kit.  Buk,  ■  Aik.  Ml  Itttl 


Pltchw  T.  OblaWD  Bo 


.^!&*!t*n;i^  lii  m.  ui 


««.•«.  1.  mau,  UM. 

u                                                                      n  lAi^uil.ilH.'"!.  17aiTM,  1800. 

H                                                                      L  muM,  K  DVM,  19  Oh.  IHt.  T<n.    I CTOO. 

T.  FHmu  >.  EtatoK  S  BlKkl.  (lad.]  ISO.   H  *1% 

i!  UBS.    H  loa.  aan. 

i!  I.  lasfl. 

T.                                                KIT,  itai. 

T.  o«B.  iH  Pl  et.  in.  1 7M.  3  of.  m  pn.  at.  m. 

_t.ODiiDiinlB>ltt<i>il.U)I.B.U(I.NS.  IWH. 

■  T.  EmsiT.  a  N.  H.  1M.    |  mS^  UK,  HH  t.  171.     IK 

ia.aa.<fuLn47,eiai.  l)T7.  fm. 

?  '-  J^^nltaaa,  XJfe  Anmw  BixWr.  lU  M.    tj^  _ 
,.  ^-^A'* 


■.H.    ||<U8,4Ht,  m,    MB? 

tlIlIlU«U.«lTsui.M 


i-""-™,—    .„^»^..  nr..u.       u  mTOO,.63P».B».ll«. 


Fling  I.  ICUwHikw  As.  R.  Ocl, 

PlmiT.  IIILnukH0a..nWlL3Sa.    HXHIMTI 


..^,-  „„_BnUillniOn.,  »I*.JK.    _ 

T&m.  ^ftaaL.nMPi.  Bi 

/.O'Brifli.UIIlH.nilU.    I73tr.  _ 

T  Puicidfa.sr''  '" — ^  "     ' '"•  J  » — ^^^-  1 

T.  BoMiTlB  Ma. 


.._. . _..  _. iwood  Iron  Wtrti.  M 

.lOK.S.  3«»    int.  HU.   N  Pk  SL  <% 

HIH.WL    lUH. 

^  iT(u.ji(,  ftoi.  .aPihStu  H19IS. 


vki.  »  Pk.  Bl 


PlnoMv.  OroBBh,  L, ^.    .  -_- 

PI0HB  T.  B*Bk  1(  WaU^toa,  3  UniHh  a 

(STai  XI.    H  3U(L  >HL  sS. 
PIcnoDf.OniBkritAbb  M.Ou.(N.V.)H.    lil 
Pl«oat.lfonHk»Alib.im{>*.«S;4]t.  I.  unmiuxL  n.  uo.. 

Snw.  we.  IHSI  ,  MM.  53W. 

~1t.  (N.T.ItU.   nm  &.,  «e  Pv  St.  T3: 

,tPiiLii7.  |7nr.  1..  lu  Pk.si.  ita. 

(H.  >i.)7ai,   iMu  _.. 

tins. 

BIQ.MB.    HlTl^lTa. 


ene.  saw.  B3M. 

mtlbiiiv  ^  ^  Od.   t.  ffiam.  »  r^   d 

»1«7, 
Plttibaic  «s.  R.  Os.T.OHna,n  Pft.  S 


D.  U;  1  Hh.  k  O,  M.    :  FltUmiiti  ta.  R.  Od.  T.  QnlWM.  M  7l  Bt.  7T.   H 

L  17&    IM.  PIIMliuTih  An.  B.O0.T. Keokuk  ftc  Co.,  UIU.H. 

m    fjiii.  371.  H  raw,  a»,  txa.  aa,  uia.  wn  uao. 

(MUWdl.  [U.a.)Ml  0870.  BWI.  SMt.  HW.  KM.  eoH. 

f  MK.  PHtatnlltl  Jw.  K.  Oo.  >.  I«DIi.  IH  Pk  Bl.   ItO.    H 
Fin*  Bl(«  Auk  1.  Hodaloii.  M  H.  &  11^     |  1033,  U77. 

snt.  Plttirt>iiiihk«.B.Oo.>.PbiiDnw,»7LBkUl    | 
pmpTi.  WHhbani,lAik.lVt.)3St.    lUU.  U17. 

FI^Ktoo  T,  GUbst.  U  lU.  Am.  U&    f  GSIt.  FUUxnih  *k  X.  Oo.  t.  Batsh,  101  m.  U7.    H*IO. 
PlBkRl«i  4  MuotiiHa  ks.  R.  Ca,  u  K,  K.  Ulk  ail. 

HiaM  t(r&3HS.MULM7>,l9M.}7U.  FUtibDilk**.  a  Oo.  *.  Bsbj.  38  Ind.  3H.     H  BK 

PtakHtoo  TTvurbBtJo  o-i.  L  J.  aea.   I  uu.  (kb. 

PlnkMt  T.  Wrifht,  l^m  110.    H  3311.  ma.  Ftttabunh  ta.  R.  On.  t,  Bhkw  {P>.  BtJ.  M  AIL 
PlakUf,  R(t  tTXtn.  SI     I  Wn.  Rap  333.    |l_6ai&  SOU 

Pino  t.  fa~».™».'  Mntiul  Idi.  Co..  I>  U.  Aa.  IK  PtttabuiA  ko^  &.  i. 

|53U.  HS3li,U^tSBa. 

ItaMVaoUIlU.Oit.T.BlkK.3DPBd.  Rap.^    H  PttU&ninh  kTlt.  Oo.  >.  B' 

Ptoua'PivirOo»R4,J<HOB.PI.  (II.T.)III.   H  FttUonirii  ko.  R.  Oa.  •. 

73i.7Kni.  itax. 

PIlw'iaua.IBKiinialPiLkia.    IB138.  PltMiiuAks.  K.  Oa.  1. 
FlBST.ahnppaaitMeai.kW.  Si.    H  Ml  UM  ItSOST 

Pilar  T,  BJio^.  30  IdiL  aog.    I  MI.  Pftdbn^hke.  R.  Oo. 

Pimm  " — ■-  -•  "— -  "-—  -  " "  "—  "■    "  "-"  ■— 

Plila  T.  TfMlt, 

416 


Ll  OUa  BkU 


noh  ot  BUM  Buk  T.  Kaoap,  y  Bar.  tn.    H  UTl  19S7. 

adt,  iffu.  B.  41.    I T47*.  4S1.  T  SB*.  ^^ 
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Pittsbnrgli— Pope           TABLB   OF  CASKS  CITKD. 

FttWnnb  dulna  Oo.  w.  HaWUlo,  lit  IT.T.  «.  FlliDstoeT.BMinr.nN.T.gnHHinr  Pr.fX  T.| 
_  f  NKir  Ul;  U  UL  H.  Oh.  (N.  Y.I  171;  nrsilu  » 
Pttt»bni|liOKliooOo.T.lfoMllUB.(S.T.Bt.B^  Bu  (N.  T.l.  W;  11  iin  IT.Oh.  (M.  T.I  Hfc 
«a:  M  Hun  IS,  T. ,  «T.    I S4H.  knl  lOimliwjrAbb.  N.  Oh.  nr,  T.I  iSoTa 

_  *m  m.  4ir.  Thi.  Plambl.Bukotlbitaiiik^  ultiui.lH.   Hm 

PIttabiiiitaKliiliiiOa.  T,  SiMDBr,  N  Am.  fe  Bii(.  »M,  MH. 

pMIi.a*].    |«. „.    ,_    „  Hmb».a«U»iifii»ICiiHm,  OB.,UH.T.«i. 

Pliln  T,  WeUsm  l-ndfcB.  Cos  31  CU.  IB3;  f|  |SMt. 

_  Ddis, UK sisi. Sin, M>^ ran.  Phuubf.naiiAiAiHtr.in.  ium. 

gia* t.  SiTiUHT.  la OMa.  1 A    ilDM.  Ptamlw^GH^nKUaB.M.   IMSl. 

riahtoT.  Mmhudifccnni.  Oon  93  He.  IttlSl  Flgndv  t.  UiHdiBitU.  Ut  l!.  &.  Ml.    IMtt 

„   |n7S,       Plimuur  T,P«uiliMo«  Lambs  Ak,  trib.  30. 

FUluriew  I.  Wlnsu  fto.  B.  Co.,  »  Wiw.  SDB,  IIM4W68. 

_   ItOM.  Fbrnooth  to.  Oo.  T.  Amada  As.  On.  lU  n.  B.  m. 

Fluidiar  Oolbiini.BB)iic.  14.   HSn.Sm  tJf*- 

riitnkl<<adte.Oo.T.Anirtt.lll^S(.317.    IH.  Plmaiuh  Bank  t.  Buk  K  BvOiIk.  ID  FM.  (Il>a.| 

'^"^.j^wl  0>.  T.  DkridKU.  31  Pi.   St.   U&  IH.    ||BIl.ag& 

_  l>t».  Flm<»Ui  B.  Oo.  >.  OoInU.  »  Pb  Hi.  33r.   «TMa^ 

Ptaok  Ka»]  •.  BkaJ  Bub.  W    I  UM.  TM»,  TUO.  T8H. 

Fluk  Robl  Oo.  T.  Wataal,  U  B«b.  (N.  T.I  U.   H  Flrmootb  Soil.  t.  Repbnn,  DT  Bmi  (N.  Y,|,  ML  B 

llffl,  123S,  IBM.  M.  T.gt.&«.  »S:ia^.T.  auDp.  UT.    IML 

Flut.Bi»rta.  4Dwi.kah.iai).    11390.  PB«iiu.tlaauOD.T.tenT.UlU.  d.UL   ||4imL 

Flutl.  W^nnncn,  SB]ukL(lDd)aa,    (  78K  «W1.  ifiW.  7S4). 

PlulB»lCa.  T  IClehtlFlwl  t  6»dOo..aUo.  FochtlB  t.  Kmiar.  U Ia.  An.  UT.   tnT. 

App.iig;  31  Mo.  App,  313.    |19S.  FocopHHiBoad,  lBh.St.U.   IHML 

Pl»t«n'  An.  Buk  •.  AnAmn  8  Fait.  (Ate.)  «H.  Foluiilotiw  Buk  >.  BMIui  Suk.  »  Oon.  >NL 

H  Ud9.  7310.  7TM.  (UL 

PlutRi' ko.  Bank  T.  L_nai,  4  Ala.  T9S,    H107I,  FoOlaf,  ir*»TalL47II.T.aSt.   imL 

nu,  SUI.  IS13.  FoUidaitarT.  HlailnoD.  W>lkwlldH.L  in.  ITTTL 

Piui«'  ta.BHifei.wSH.  1  iod«  |Aii.).jin.  HiM*.MMM.nM.ni3. 

7kB»n'A«.In.0(>.*.a<lmiB*TtiwBuk.UAI>.  PdIUUt.  WUtv,3BHiL»iblaL  U4.    (HM. 

Mt.   HUUltSn.  Folle* Jut T.BdMoa, UWaU.ru. ailk    11730. 

PlanMn-BaakT.  Bankot  Alsandi^UiaiU  t  J.  Polkv  Jmr  t.  BaeaiaiB  itf  HaDoDotfu  (  ^  As. 

|IU.)*M.    BW.UMNOII.  ML    IlIU. 

Fbata*' niok  •.  Bml  I  I*.  An.  ua,  43B.     |  FDaT.Oallaii^tD«T.*B»i.l4.|H.O.)3K.   ItML 

no.  I>Dlk'.nBmBMt.lBaB^(T<nD.|mb.    111,7113. 

FlaDt«-BiakT.BMiiBri.l«A(i.Og.,  ID  BIoIlL.  PotUld, Ki piiMk 40 aZIK    tUB. 
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BpHi«'lPU«it3oiHBBdiioUii(le.Oa.  Ba.LR.       St.  OUr  Cbc^  kg.  On.  t.  FKvtnn  m.  IH.    H 

ana>mt.CbtaaLa,tOciBD.tX.   ItUt.  KOnti  LaBbw  Oa.   i  ITIHi^jM.  aU^tt. 

t3S.   lUW.  __  SLdwffiBafliUB(Biia.B&«DmrUL     IBW. 

D -n—a^  i.i.  ».  in    ■•«  a.  it.1—  uiii  "^  n»i  a»», (D,  a)  a   Inn. 

—     t^TSbjinii  at  »m  Atittamr.  U 

LU.  tnaa,  Bwfc.«.T4MC.  H Mia. «M3. rar. 

UH.  m.  Ju^Cliib,  Ba,  g  DTOa.  M.  k  a  ML   I 

8p«aMr*.Ptan>.BB.L«S.    IU14.  Sia. 

HpBH  1.  Ion  ViUn  Ooo.  Oo.,  X  Ion,  W.    H       fit.  Judm  FMA  *.  RawbUTpcH  to.  B.  Od^  la 

ins.Nw.3Tn.  Mui.aM.  maiUM 

Bp«iiif •  ApM*].  n  PL  at.u._it»a.  ax.  tui      st-JoimT.  sh*  STOo..  to  n^iu.  (d.  bj  m: 
4IA tiitMm, tin. UK. «n!^  «MiMmw«im».  HBa&Bn,BK. 

SpUiua  >.  Pus*.  H  V*.  tie.    irON.^  ai.JatuiT.TaatiMklHBuLt8>«.|AlL|l«.    I 

BpUbBT.  OUlHBla.MIiKl  M.    tfin  BL  Jc)hD'*OgOi«si>.PiinMlL»IUaiL    ItOL 

H»aS0(d'.Kuloir.  SAUodIUh*).  lia.    ITM.  B*.  JobD'a  OoOws  t.  SUmTU  Mt  SMl    (UM. 

8B0s«r*.B»BL  Louta  ByndkMt.  4t  Ulmu  «*.  SI.  JoIuh  i.CtBteil  VanooBt  B.  On.  (Baa.  PiItt 

■  Mn.IOB.XTL  OiiuBdl),rB^LkOiicp.L,J.U.    IfiBir 

Bpomwri.BuM.  LaaS*  SfndlaH  U  Mkm.  tU.  St.  Jo^iii.  K.  Co.  •.  Bubuun  Ctoui«.»Ma. 

BpoawT.  IMmn  *«.  R  On.,  lU  IT.  T.  n.    |       Bt.  JoHiiIi  JU.  B.  Os.  t.  Dnd— ,  U  bn.  IK    | 

BpooHi  T.  BoluM,  103  UtM.  SOI    tl  MH  <t(n.  8t.  JoKBh  Jul  B.  Oo.  t.  ■>--■ — |*  IH  Ucl  «n. 
aposMIT.  Plimipi.«10aiiIi.S3.    HllM.tafl.     _  HllM.TTOa. 

epotUnDodtVlSH.  a  Ito  Go.  K-  k  (}'  ML  j  *M-  Bt.  JoaiA  *&  B.  Oo.  *.  haUh,  U  Ku.  n&    | 
mmn*  T.  OoebHB  Hu.  Oa,  ID  BlDoU  (IT  8.),  TIM. 

TnT  I MI3.  Bt.  Jvgib  F 
annmlT-OUlKka.  Lomlw  Oo..  UWIaa.M.   I  fOOL 

nu,  at-JoHphTi 

Bpi^  *.  HHMWd  IK.B.O&.  IB.Lmil  JOM.  _ 

ihl.  nSO.  TMl.  Bt  L>in«DM  BtMOboM  Oa..  Ba, «  K.  J.  I.  SB. 

».^^,.  —  ..  1.  0..»  EL  1,1    .,«        »fiff."USa,'?  >!.  .  IH    .U.^ 

equina T,Bmith.nTiui.  iTin.  am, sml smlmm. 

uinn*  T.  at_i>  Ku.  Oo.  a  Ml.  m  M  im,      at.  LouIiT^SProwboB*  Oo.  m  Mo.  on.  ex 

7WW,  t»30.  

^Ooodi  Oo.  M  y*d.  Ban  STl.   lOol  Bt.  Louli  i  >.App.lM.    linX. 

lA  bd.  ST.    H  tt.  H        Ut.  Ixnla  >  Ih.   Oa.,    IT  Ma.    Ml 

M.    mil.  M.jE«ala*  KaH.    |l«e. 

U  Laa  ITaiiii.1,  ML       BL  LonHY  IViIL  [U.  B.1 4S.    «  TM. 

■TUo.Ml.   HMT.       BtLoubi  .5U.    I  nOl. 

8t.IiviiJaT  STL    fHH. 

Bt.LooliT  [a. IT,    lion. 

~  '  ---  «■  Bailiici  Bank,  fl  Mil 

1^.,  iTHo.ux  iiaa. 

iMtm-m.  maa,     8t.i<Hi*i  cki.,  u  mo,  Aw-m  i 

Co.  •.  dnan, »  QL       Bt.  Louli  t.  BuhU.  >  Uo.  a&  ODT     fSML 

St.IdoliT.BhMd^ailla.l3.BL    tfOaiUIM. 

Bt  Lonli  T.  at.  loali  Gidl^l  Oo.,  n  Me.  H.    H 

B.  UW.  TMt  Bt.  Louii  T.  St.  Louli  B.  Co..  14  Ma  App.  tO.   H 

r.  Bartlelt   <  Baw,  U8.  H9,  1013. 

iuiVniidK».UOaL  MHil.App.3U.    I  UlT. ' 

Bi  LouU  •.Weber,  tl  Mu  HT.    H  Mi,  UK.  m 
BehoMlar,  W  ?.  a  WK  10%  »<T. 

at.  LooL  i^mtm  UolcB  TU.  Co..  M  Fed.  Bi» 

anpsTtam.  «1  OaL  N.    HBiOf,  glK. 

BiLoniiT.  wlnliuP(nTOo..tl  MolML    HriSL 

n.  itn.  rK>i,Tn».8'M. 

».    InU,  St.  Loidi  T.WInlal  F«T  Oa.  UMiL  Aw.  ST. 

Oo..  90lfD.  in,  KB  I UU. 

UD.au.aM.  iiMi.  BaMa.M«.  iru!' 

st-i/ouiakaAiHi.  I.  Li^niH(.aM&  tn.  hkh. 

H  JMS.  teit.  tot.  St.t.011^  ko.  Aao.T.Uahliw,  tTMa.Mt    |Stl. 
SLLDDlito.Oo.T.Haidna.lHb  AW.ULJMI. 

.-<iu.u^ .. «— . «  uoH.  o..  n^    I KTTO.  Bt.  Louli  to.  Oo.  •.  Btndoral  ko.  Co..  Ill  IIL  110. 
bquali  I.  Lookout  MouMKia  Oo.,  <3  Fad.  Bq.  TM.  H  UII.  UBS.  HU.  (U3. 

(t£03.  SLLbulakcIiKOo.  •.  DalMn,BMA  tU.  4M.    I 
Bqiifrea  t.  Bnwn.  St  How.  Fi.  (S.  Y.)  U.   H  NOl  TtM. 

339).  xe6.  3901.  4M3. 4MI  SL  Look  ko.  In.  Oo.  T.  Ooottdlow. «  Ho.  Ml   I 


n.  Albaoi  r.  NUkoaal  Ckr  On..  3T  Yt.  BB.    I  !««). 
U.  Audnw'i  Bf  lud  Co.  T.  MluhdL  4  frla.  IK. 

IBOBO. 
It.  AubrnT.  BmutpL.B.SEq.  ISl.    |  ltT& 
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TABLE  or  0ABX8  CITED.      St.  Iioiiu— Btandilbr 

•L  totii  kc  Wn.  Oo.  T.  Sudani  Goal  t  Ifls.  Oo. 

St.  LoBll  ta.  ulnlBt  Od.  t.   Budonl  kg,  Mbdnc 

Co.. US m.  110.   uitvr.ttu. 

SCLoDteAnK.  Oo.f.  BlHkiraol  It  U.  App.gat, 

St.lDDli*ta.a.  OcL  *.  Obmult.  n  Ck.  D.   |       BL  T.),<& 

SI.  LoBiika.  K.  oo.  •.  DsDrr,  ie  hl  m.   U  tut,      st  >.  An. 

Ml.  mi,  oas.  a»j»9.  ^  ssoa,  tm. 

St.  Soma  Ma.  K.  Oo. Tl>oncv.  «I  mlM.    H  7931),  fit  pp.  R9. 

Gl.Loiilak«LB.Oa.T.Dniiiiu.»  ULApp-lO.    |  St.  rti^ln 

et.  Lonii  •&  B.  Oo.  T.  EOlM.  M  Ion.  t».    I  St.  (B.  O.) 

Bt.  IinliJUi.  R.  Oo.  T.  !»  l^vd.  M  Kh.  M.   I  fit.  IKIM. 

Bt.  Luuto  to.  R.Oo.  T.  HDLllIU.  API1.HB.     I»l*.         St.  l-ltBa. 

Bt.  LduH  kg.  a  Oo.  rBUl.  M  m.  Afp.  A«.   I 

BUS.  St.  n.  H 

Bt.  Lunh  ko  K  Oo.  T.  Jolmiton.  U>  V.  S.  US.   « 

TOW.  TOM.  St.  n.  ti 

Bt.i<iuiik<i,B.09.  •. LaMnaiAiii.  an  flSMl 

ss7«.  at.  M.Y.). 

Bi  Lcmb kg. a. Oo.  T. imthaih iim  an.  nun 

Bt.  Lonk  ka.  B.  Oo.  T.  HoAiiUfl.  U  Km.  UB.    | 

Bl.  Lonii  ka.  B.  Os,  *.  HoBrids,  UI  U.  S.  IIT.   t       M. 

nst.  St.  n. 

Br  LoDb  ko.  B.  Oo.  •.  HIUo.  i3  tU.  199.    MMT.       St.  M  »1. 

SS9.  ML  new. 

StLoala  ko   ROa.  t.  Blehudm,  tS  Mo.  tM.    I       St.  Pul  ka.  B.  Oo,  Ba.  M  Uim.  M.    H  m  m 


St.  Lcmb kg. a  Oo. T.  Bju. H  Ark.  MS.   IMll.  St.Pul'ko.B.  Oo.  T.Bo1iWu,BKIaii.l3aL  HtUl, 

nt   T^..i.  h..  on..-  a»4.»A.i.i  b.  u   ^    u  Til  Li7f  1303,107  MSB 

FaufkaB.  Ooli.  at.PHil,Illlimi.BM.  fUn. 


St,  Louliko.  B.  O0.1.  hicligflald . — ,  — „ 

ni.    IMIE.  et.Paitfka.^.  OO.I.  at.PHil,Illlimi.BM.    tl 

Sl.Lo(iitka.R.Co.  T.  Tarn  Haala  ka  B.Oo,.lU  BL  Paul  Dlii^on  i.  Brown.  >  Ulnn.  UT.    ITHl. 

D.B.m    HMK.60ai.  Bt.  Ful  IMTlMoa  T.  Brown.  11  Uinn.  9M.    Itl 

St.  Lank  k«.  B.  Co.  1.  TUnan.  j;  Kin.  «0<.    ||  St.  P><d  Hn  ka.  IM.  Oo.  i.  Allla.  M  Mini 

SI.  Lonirko.  B.  Ob,  T.  AawHk.  H  Tax.  U.     |  St  Panl  Land  On.  t.  Dw«ao,  n  Hhia  IM.   1 1 

T4M.  Bl.  PaalTmitOo.*.  WampaiililUa.Oo.WJ 

et.Lo(ilika.B  Oo.T.VliHlar.ItTu.lM.    HTIM,  83.   ItSd 

TML  St.P<<t«nOhiirahT.Ba(ik,Kaann.MS.    IV 

_.  T  _..j.  ..._,.„  « —  .-_^  _.  .. —  HL  m,  St.  PhOlp'i  Ohmoh  I.  Zlon  Pmb.  Ohotoli.  33 


jaM. 

SL  Louk  Bridie  Oo.  j.  Paopla. 

St.  I«a]>  OuTbia  Man.  Oa  T.  1 

s>8.  iiait. 

Si  LonbOafflo 

»iMa.atn. 

St.  Lonli  C^sul 

Apihagi    -■ 
st.iAiSi  a 


1.33a.   laua.         BLBomtaT.  LnaaStaamOotton  PhkID  IaAb. 

„— — _„ ._«, 34 Ko. Apu  381.  inaa. 

S>8.    fiait.  SI.BwiwT.L«mSt«mC]ottoaPnHC*.,U7U. 

.__._^___„.   _»_...___    l(  Ho.  App.  38).  a.  *lt,    l»H*. 

St  Tamanj  W»««- '  -' — 


HaaiaH.a 


)..  130 


m.    IJwa.  8la>AT.Baoa,BIi 

SLLouli  Dn*  Co.  T.B0UUOB.BI  Ho.  IS:  afflm-  BUiAT.EaSBt.Li 

log  10 Md.  Ah>. taa.   H«aaM3I.«m.  maeUiaaat t. O-Hi 

Bt.  Laoli  Oaa  Uabt  Oo.t.  SOdoli.ll  MaApp.  Btaskvol*  •.  Sarmo 

U.    laia.  BtanT.BaskofB 

Bt  Lonla  Om  UAt  Oo.  *.  St.  Loab.  ai  Mo.  3H:  Stefiird  t.  Anudt  1.   | 

aOnuIni  IIHa:App.aa.    »Ba(L7T3S.  7)M.  ^ 

StI.oiLliaad<(btOo.T.  StLoaLl3llo.App.ani  BtaAoid  T.  BoHoD,  I  Boa  k  p.  Kr.    H  Tada,  »4 

afflmiad.  a«Uo.  «».   USBJISl.  nu. 

8t.  Lonla  OaaU^Oo.  •.  SLlAokOat,  Tiulka  Staltwilr.Iniaion.  imini,  T.).».    |30H. 

Oa..iaMo.  AnBH    (Stf.  Stafford  T,  mTt  Bin-  "     ■•"—■— 

St  Imta  HoipHaf «.  WUUamt  19  Mo.  aO>.    I  M.  -.-.-.--- 
8t  Lonla  iMtituta.  Ba,  97  Ko.  App.  CU    H IM 


Oaan.  to.    I 


HLafB  Cn,  T.  Ain« 
StalnlKnk  T.'  te 


faalVT,  t  Sim    I 


taWT.  BtalntonT.  OhKlw1i*,lMaoii  kO,  Sra.    iM3T, 

k.  Loaii  Vat.  Bank T.  Papm,!  Nat.  Bt.  OaLiah       Blalkar  >.  HeDonald,  BHUI  IN.  Y.).  93.    I*7ff>. 
.-■u  .    ««<»  mT™-  ■       o.-M  .    oauklU  Bank.  18  Wand.  (N,  S.)  488.    | 


tUni.B.    113880,1883. 

St  IdoiiFalnrMaa.  Oo.i.M*pbaak3Dl[o.  App.  ..... 

It.    ITHL  StamfordBankT.  BeneiU(«.UCoiui.  UT. 
St  Lonli  Pgnatoal  Ina  Co.  t.  Cohen.  9  Mo.  ill,  SITS.  Sin. 

«1B.    li4J«.47W.iaW,77~  ■" — ■— '  "- 
St.  Lonla  Pnpetnal  lu.  Co. 

lU.    H  3(31.    OK,  3389, 


St  iKBla  PufaUg  Boboob  t.  BUv.  »  Mi 

<bwl  SIM.  stae. 

St.  Lonli  Publjg  SetBola  ?.  St  Lonla  IS 

JBCTS. 
BtCouliB.  Do.T.niaAiia,UAik.l&l.    tT*3*. 


Vanb.  11  Ooon.  3N.    It  tlS9, 

StaauTi  Oaag.  Comb.  14B.   §09. 

StHihrd  Oa  Co.  T.  BeotWd.  18  Abb.  JT.  Oaa.  (M.  T.) 


,.-..-,-.,  Atandaid  TJndgivrowid   OaMa  Oo.    t.  AtCorDo*. 

Publjg  SetBok  ?.  St  Lonb.  16  Ho.  488.  OgntnL  48  NTJ.  Bq.  970,  tTS.  H  BHK  awa.  Sljifr, 

asao-iWisiai 

3*.  BtaiidllBT.iniui.7aAla.(&.    ItOU. 
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Btaubilber— state  TABLB  OF  CASKS  CITED. 

iL  Oo^  n  wto.  as.  H  MkU 
t  a  1)8.  H  ua,  uw.  atata 
in.  Hua3.iH0.uca. 


loM  0>»i>.,  U  U&  SL 
..«BllIl.lH.    |U9T. 

r)ut.''iiM.  *'*"■ 

LlTKlo-m.    IT»1. 
.    U  Alik  HD.   H  UBT. 

n.  H  IBS,  inr,  xo^ 

iMKt  <  Tail.  KNh  ML 

.  B.  SX.    tXM. 

1.  Co..  »  S.  O.  SL    N 

io..iWiii)dinr.B.).gDg. 

io.,tVaadi|U.a).Bl. 

rui.  imi. 
tmt. 
.Y.)tn.  iimt 

i  TtsS'  '**"■ 

I  a.  Od  ,  H  OanD.  in. 

I  1.  (IT.  B.)  U7.   H  NO; 

atunndT.  Bluinud.  ITMiB.  BT.    H  lOTD,  ntS. 
SUWla  of  Bnaluid  f .  Bank  of  Biiiluul,  XL  Q.  B.DIt. 

BtuBilokDo.T.  mdnUlcMN.J.  L.92>.   ITIM. 
StutaMki.  UanutUaTmu  Ca..«BtU.  t  Oaai.  L. 

J.  MS.    ISHT. 
eMilD>.Bdioii.lllK.  T.  KB;  13  Hon  {N.  T.),M>. 

il«c».e(in. 

BtariiiT.0«id>.13M.  T.  139.     HM&llI^IUO. 

BMitiiT.N>wToTk.UBiu(.-i.vT.HI.   fUtll. 
SUiOt.  NaUoul  Hhiow  Oo.,  18  S.Y.  Bubo,  ML 

ICM& 
Man  V  Bqxka,  B  £^  An  TKL    f  .H03 
e(Kk>.Biiito,8Ia.Aii.ML  J|90119M(I. 
SUik  T.  HI(h«Mt  Antiwar  CO'.  *  TaunL  TU.    | 
SUikT.'SiHl^45Him(K.T.).Ua:  RR.T.M.BtP, 


M  TA  An.,  kL  n.  IH. 
B.  Oo,  H  Ql  <ai.    H  S81. 
M3.319.Ka 


(a.'a).u7. 

1.  (a  0.)  w. 

H'lSTSL 
IM    B«1K 


|UM. 

'vuvuAUkJiSLMi.  IBS! 

"■■■-—   —     [is 


H  nsL  ni3.  mi,  ni>,  »x>. 
-     --      itt.B  Hiu(N.yj,Mj.  l:5«a 

ITkiLMIIL  Oo.,  >  Ml —    •"      " 


i,ia" 

Ute  T.  AddlnctOB.  1)  Ho.  Add.  31i  11>:  «fi 

71  Mo.  110.    HHTa,  H8<l»il&  MO. 
laM>.Ait«id,IiTT«in.l«.    lUB, 

bit>T.A!ai.iAik.Ma8.  Mi<no.uw. 

Allin0Iiil.lHDIlIi.11M.ieil.     IBM. 

AmihMii  to.  ir«n  Co.  UN,  J,  1 
K. 

.  AsdnoD,  n  IT,  B.  MT.  Heisi.nni. 

Adllir.  lAlk.  5U   il  les.  173.  TTJ. 


Bsfutlnl,   n  Wb.  314.    II  Mil   Mil. 
BrthlihHD  fca.  Onitf  Rokd  Oo.,  (1  bid. 

Biciv,nii<d.i».  inM. 

BleoTUls  OU  Worki.  33  La.  An.  »«.    H 

MU.  IIM.  4137. 

BliuU.  4  a.  Gnatia.  3H  J  IIU. 

Bl>UTlilt,MN'.  J^L.  Ml.    lESX. 

Bluff  Oitr  lui.  Oo.,  »  a.  w.  Bw.  rn. 
Boai,  It  Mo.  an.   Hean.  (RM, 

Boin  11  K*.  111.    I IMO. 

Bolaod.  13  Ha  App.  71.    1  4HL 
BoDal],43lA.AD,lllO.    |--~ 


Boaton  fts.  R.  Ooh  U  Tt 

'Bndtord.  39  Tt.  go.    HM 
Biaalii.nH.  J.L.lH.    | 

'Bnonat.  IBMol  j^.  B0r. 


,ts.  nn 


Brawn.  10  ria.  4117.    H<3iai. 
BnwD, «  Ud.  IM.    I  (318. 
Brum.  33  Un  BOO.    H  e«M.  UK. 
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TABLS   OF   CASES   CITED. 


Stat«T.CuiDbdl.MN.R.4Cll    IHU 
BH»eT.CwiJ0a..40KkC.M.     ( JM. 
»MU>  T.  Otte  aiiKdiui  ka.  B.  Oo.  IS  Mo.  tA    | 
State  I.  Out.  S  V.  B.  XT,  >71.    H  SIL  61^  Ml, 


tna. 

_- tl  U.  Lonla  KhodIs  Half  Awk.  U 

Ko.  App.  NT.  tmi. 
tataT.0nitnTUI«^rld«*0ih,llA]>.CT9.   |«TSJ. 

got.  MB.  Ml.  «SS.  SM.  KB.  ^  UU.  U3&  !t14. 
W«  t.  Ourts  (Ml  Uf>  lu.  Co..  8  MoTApil  ML 


BtMaT.CMoMi>ta.B.Oo.MliUniL«)i   fseit. 


__  SUM  I,  Fvrnoii.  nH.  H.  4M.   fgos. 

»fe«.B.  Otk.T«WK.ie«-   HTSM,  SUM  T.  Tink  U  Oooo.  KO.    ||  W  III.  TM.  SIfll. 

V'OhDta,HinDn.l39.    HnS.TII.TH.  Stttt  r.  rid^Qki-biL  Oo.,nii)n,Mt.    H  7»1, 
r.  Oludnutl.gOOtalDBt.le.    Hns.  3311.  T9M. 

-.    .       .. ^.    ..^    liiou^elM.  SUtiT,  IldalUf  kalia.  Cb..  NUsu-llM.   HTUl. 


X3l  I'Sin.  euuT.FmcnekAaOo..nw.v>.in.  ism 

MM*  T.  OlUmu'Bvieat  AiH,<  Ho.  App.  Id    |  BlMai.  niMNiC  B«ak.lB.  Oak.MS.    tSUl. 

TMl.  Mate  I.  Fllhsr.  n  Ua.  174.  177.    H  1017, 1D».  MI 

eiata  T.  Cltluiii;  SkTlsp  Buk.  n  lA.  An.  BM    ||  Hutai.  nihu-,  »Tt.7ll,    I  ETsl 
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lUK  T.  Fnridlo  B.  Co..  »4  Cit.  uIT  ft  1»1.  MO,  Ihi  Oiw.  Tb*.  11  OUlk  J.  (Hd.) 

SlMi.Bniial(r.tJohu.(I(.Y.|S94.    ||M74,N)7«.  Mrln t. QiMt  lodlin Fnbwilu K- ( 
««  MM  nut.  U3T.  kJ.Ctt.    I  9904. 

rd  fco.  R.  Oo.,  3  a.  L  no.    H  9117,  Ti^a  t.  Uvcliuli'  Fin  Idl  Oo,.  0 

^b.MlulsSO,    11084. 

T*ft?.Wird,  UMUukBIS.    H  14,  <91.  »(^  >no.  ni^ 

T*f|>.Tsu«*H  Kit.  BaoLO  Hslik.  (TmiLl471.  nrloc 

~6ioo.  ^10  i 

T»M«t«.PotMin.73MIoh.Ml    (387).  Tlilor. , i-..-. 

TunitT.  Wgncni  Miiyluul  B.  Oo.,  M  Hd.  W3.  Tulort.  AlblOD,  II  IbH.  kV.  Wl.    H  1401  41 

H«a,  79.  lUS.  1Z16.11I7,  1139.  UlT,  U».  X03.  l^lort.  Haldwln,  It  Abfa.  Pr.  IN,  T.IIJS.    t'l^ 

J396,  SSW.  TSlOTT.B>nkatAluudilihBL<ilch|Vt.).fll. 

Tillono(ii«wiiili,a»Bof.llOdk.,sa.  H109g.l09S;  70Ml7M*.7*77.  „   ,™ 

103&  TiTloi  T.  Bulk  ot  lUlDoU,  1  T.  B.  Mm.  (K/J  m 

TlKl.  Oenlnaiiaii>tlilAaTliiiii,M  V>.971-    IISS8.  IM.    f|iaiIE.7n7.  

Tlttc'l  Cu«.  L.  B.  S  Sq,  7U.    H  1444.  114(1.  I^lor  T. Bmidmu. «  Tt  DBl.  ON.    linM,  TML 

Tilbol'I  OlH.  5  Da  0«  fc  B.  3M.     13531  TuloTI,  Bonn,  H  L.  TjM.  L)  938.    ill7Ti 

TilbolI-Dsa(,«B.Hon.lK>.|n£.    11118,  iSloTT.  Bnim.  t  Birb  Ct).  (N.  Y-)  301.    I7M1. 

Talbol  T^HmlioD.  10  an)  (Mhi,),  411.    H  OBOl.  Tiilor  *-  BullDitoo  ta.  R.  Oo.,  4  DHL  (U.  8.)  ITO. 

IiJeott  T.  Oiul  win  to.  Co.,  S3  m.  Am.  la.  I^lor •. BuiUiwtiKi to. R Go..  0 low^  U4.    tnot. 

tJOSO,  "  Tvlor.. ""     ■—" 

T^cott  T.  FlnaGRFii.  1  Fl^ip. (F. B.) «.__|  11(0.^ ^  '^tf.Ii 


Tvkir '.  CbMTer,  tOnt  lUw,).  Its.    (MM. 

,..-,,.■ .,—    ...—  Twlori.  OcrfBinWio  Iiia.Da-.14AlliBlMHB.Xl 

»loott  I  TowmUb  o[  Pini  Oion,  I  Fllnp- (U.  a)  l|  71)7. 1338.  7JM.  __ 
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TABLB   OF  CASES   CITED. 


T»jlart.  Doirlen,  1*  B 


H133a.U99 


p-UT.   ISTgO. 

A.  4  Ob.  NT.    ITW. 

r.  Sulwlell  HotplUl.  1  P.  WiM.  (61.  BBS.     I 

nr!^.Bu^BBiiD|N.T).i.  tm. 

TvlofT.EulhBHiuilII.TO.l'.    I 

nridTT.nteiw.uiDd.eD.  •■  — 

nrleri.0Uwi.BTai.5M. 

Tiflor  I.  Qjouintlfi  1  BldK  **r,  a  omn.  iin.  ■  am. 
ItvkirT.Osmu.ltmryfe  V.asa.l  TOSS. 
T^kcT. OiudftDuk K. 0« . a K. h! 3H.  H OTT, 

T>rlDrT.Oi<nDl<l,ltiT.  J.L.1B.  Hm.ta.IIBl 
TuilorT.HtalAaM.  O.ML  1071. 
njloTT.  HstovlDiBiii.  S<i'(B.  cim.  leHl- 
ArlorT.BalmcB,  ll'IT-B.  t&.  || tfalO.  490!,  UW. 
T^lo^.J^lw,IJoiieife  LBkOrCih  Cb.)3t.  H 
Tkrlor  T.  Hnttoii.  13  Bub.  (N.  IT.)  KB;  U  Abb.  Fr. 

(N.  t.)  11.   I  era. 

T»jlot».  ltMw»rbijt«IIlob.lTL    I  JIM 
nolgr  T.  Mifor  ofSiUi,  tamp.  Ld.  Oh.  J.  Lh.  B.  B. 
nj^  t!  l  Oo..  3  Hair.  (U.  B.) 

T^lorVl  ,BObIo.UI.  B*»*, 

Ttflorr.l  ,«OMo,lT<.  |l10«a. 


IkrlOTT. 


.AJ"i- 


Ib.  On.  n  0*L  ISO.    fl 


«VL«  *.  ITarth  SUr  Mot  In.  Oo.  <a  Ulun.  MB. 

M.  inae. 

T^hvi.DUoKInrB.  00.39  W.TI.3B.  irNS. 
Tvlor  T.  Oldhui.  1  jKob,  617.  I CMB. 
Tail«T.P«nnlta.33>la.4iiii.3S9.  JMU. 
I»ylor  T.  Phlfa.Hlghti  taR.Oo..  7  TnL  Bop.  m. 
TkiloTT,  FbUidaliihli  to.  B.  Oo..  T  T>d,  B>»  3M. 
Tiflo,  T.  FhitoAmphu  t«.B.C]o.,  I  rtd-Kap.  1. 
TifloTT.  PhnihlphlKtc B. Co.. H Phll». (P«.l «L 
'*»BL.*-.iE,'^?&  *  ""^  *  8.  Bl.    H  TOat.  TOW, 

vm,  1103,  nog. 

njlarT.PUiiiaiiUi.BllaL|l[ui^|Ml    IHIL 
Tl^tT.  Pottv,  4  BDIIN.T.I,  110.    HMUKBS, 

0, 14  Ool.  3M,  ML    laOB. 


T.  Salmon. 4  ttrlnaJiO.  134.    ||UU,4«e. 
1.  ItalorTl..  B.  lit  Eo.  47T.    ||33lOm, 

T.  ibiimiiHii.  u  How.  Pi.  (NTr.iin.  I 


TwlOTT." 

IWOT  T. 

4aa. 

n^arT.^I[uil.lTB.Mim.(K>.]4n.    |41U. 
T^OTT.WnKB.  llNsb.SB.    1^. 

Turior  OdOB^  Court  •.  Balttmon  fee.  B.  Coh  K 

T«d.  Rep.in.   HllllS,4(M».ing.  T4a3. 
Ajlor  OnUB  Aqtom.  Bi.  33  Wk.  U4.  H9.    | 

Tftjmoatb  i.  KoAlo.  3B  Afkdi.  la.  |  SS87r 
TMclioat  T.  Dm  IdilM  Bnad  Oun  OUuiH  B.  Oo- 

niow^ra.  145)0. 

Taacfaout  t.  Vu  Hoeaan.  7<  loin.  lU.    i  4Dtl3; 
Tea«er  T.  Unddaj.  M  Iowa.  T39.    fMT4. 
Taaadala'i  Caaa,  r  B.  *  Ob.  H.    ifau. 
lafaan  •.  Hut  Mat.  Bank,  »  hd.  Ba|h  Ot.   ( 

Tattle  t!  Bo«auui.»  Kont.  Ml.    t  WT4. 
TalKiwh  Co. T.  baianport. »7  tT.a.  M9.    H*m. 

siSntti,tia.  4J01. 

TaLDo.*.  Axai,  lD«Ca.4ga.   H  m,  U^  MSO, 

egai,TBT*.MM.u>t. 

Talv^  OoulniiillDa  Ok.  Ba,  L.  B,  10  Bq.  384. 

TglBiiliaiiaClM,nu^l3 
Tal^hooaOo. ».  t^.— " 


Talfordko.  Tanin.Oo.  «.  Oariiab.  %l  A. 

Corp.  Cat  47r    fi  34U.  Hot,  MSI. 
TampaaDoe  Mut.  Ban.  Alio.  t.  Sabwali 


l^upLia  t 


r.  Innllan'  lu  On,  H  r«l.  Btf.  a 


«^VTOM. 


UI..B.4C1I.UT.  Han 

nmant  >.  Olaignw  Bank.  4  Asp.  Oai.  H.  L.  (Ba.) 
noaw^T.  DaTli.  SO  I.. 


>a'T[i.sOHow.FT.lH.T.|1 


Ala.M.   ||NU,Uail 
anDaiBaa  Kllwlhaoap.  I 

an.   ISSU. 
aDuai  T.  Kan  Wairaa  Lumbar  Oo.  4)  B.  H.  M 

HMK  MM,  me.  ion,  rat.  sogo,  tut. 

■m  Hauta  to.  B.  Oa.  t.  Bam,  n  llL  9M.    |  U& 
•m  Hint*  to.  B.  Co.  T.  BlUianld,  4T  lad  71 


ah  (U.S.),  41.    Uia 


u.  S.ii 


Timtti.Tailar,  I 
Ttirltorr  r.  AnqBtiunf ,  B 

Tnitl«7  r.  Olaiton,TU(_. —    , 

TeiTltoiT  I.  LockwoodJ  Walt.  (U.  I.)  ne.  11 
TaRTT.Aiid«oii.wb.  B.038.  H">^^. 
Tout  t.  Bank  of  AiiiirleK.r7  0a.lIT.  llW. 
T(in>>.BtiinlDfhamMiit.Baiik,nAla.gn.  | 

Tan7 '.'Obaodlai.'B  Wli.  4Be.    INTI. 
TtRj  I.  OoDiminla)  Bask,  U  n.  3.  4H.    IHi 
Ti«ri.Ba(laLoiikOa..470aim.lU.  JMlllI 
Tm'.ImpvWnnliia.  Co.. 3 Dill. (u; 8J I 

~ —  t.  utti^  101  IF.  a  n&  Him,  «r 
1%  uaTtta  9417.  iua,  mi. 

T.  khrtlii.  ll  8. 0.  Its.   !$•»' 
T.llanAaaWta.Baiik.ttUa.in.    I 


ISilO. 


TanjT.Haniiaala'ta.Baiik.HUa.m.    I7in. 
TenT>.StaiiS«.UI&AL30S.   I7M. 
Tnnj.  Tubman,  0117.  a  ue.    H  »U.  KU.  SOJT, 
IwwjUlWi<.'cina*W«Mn>TaLO(i.,Di  DLM*.    f 
lauunla  Isi.  Ob.  t.  OXXmnoc,  ST  La.  Ad.  171.     I 


'.  *pp.|.  » 


«.  B.  Co,  T. 


,  7iM.  71BB. 

.  M  ToL  m.  H  nts, 
LUTaLBir.   inci. 

i-aiai «.  K.  uo.  T.  Bailor.  113  U.  B.  OT.  H  SlW, 

ei4& 

TwuaJM.  B.00.  r.  Boat,  IT  F*d.  S^VB.m    I 
TaiHi  fto.  R  Co.  T.  Thadaoi  nai.  Oil.  Aso.),  n 

H.  w.  itap.  IS.  i7iga. 

Tauu  BaD)ilii«  Co.  t.  Hnt/Jii~  S3  Tax.  tl.    H  nUT, 

.   Wonbam.   701^  IX.    1 

jPuB,  On.!.  BitokSaToLBM.    |TI4>. 
iFao-K.  Co.  T.  CoDutock,S3Iai.fi».    |ntt. 
■  Paa.B.Oa.T.  Ofdfei.  79Tai.  11.    (TIM. 
m  Paa.  B  Oo.  •.  OrUBu,  7S  Tsl.  441.    U  7111, 

3.7STei.4IL    H  TUI. 
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T«XM— ThampKm         TABLB  OF  CASBB  CITBD. 

TciH  fk.  r.  od.  •.  Miucr.  n  tbl  TB,  I  nu.  Kioaiu  t.  R>iii«d  OS.,  lai  u.  3.  n.  H  n.  na. 

TuuFuB  Ou.T.OTBriislaK.TST«.ti7.    inU.  UM,  BM,   USi.  9X0.  SUl.  SOD,  53n  Hn  SMI. 

mu  Tnu^k  B  Oo.  T,  Lnlfc  U  Tu.  I.    |(«H  MM NN.  m»,  SKM,  MW.  8117. SUOl 

8931,71)11.  77H,  TbomH  T.  KiahiBaDd.  It  Will.  (IT.  a.lM>.    IIIIS. 

TteHWaitviiB.Oa.1.  aatiT,MT«.eU.  |aoS.  TIkhdh •.  SmM  »  Zu.  111.    Hmt.  ««l  <M( 

THHiiH  T.  Duk.  9  Sudi.  IN.  r.i  m.  I  uu.  ura. 

Tbuba  >.  mmaan.  G  Mua.  29t.    I  Slit.  Thcuu  t.  TIMton  of  WnOatek  Oaub  SoIbsL  I 

niMhacT,  KiDg.iM  UuL«M.  H tu&  uoo,  uaL  am*  j.{ifd.|H9.  i»3. 

UlU unTSTO.  nionuT.W.Ii«k*o;KOB..«)r<>d.Bap.lM.    If 
ni«i~,Tlu.7BUtd>t<U.  S.419S.    ItfK.  SM,H«,ei«. 

TbHMT.OaiunlCltTbu.  Co.,  t9A^OT.    t7KI,  TtaomH t.  WtuUoi^  n  Bub.  (H. T.) III.    HTOX 
'niuiM  Hknn  Dook  io.  Co.  v.  Ikll.  S  Xat.  Bfttlw.  TXe,  TM?. 

OH.M].  inn.  Thomuont.BiiiuM.N'na.an.  |ts«>. 

TtwDis  H>TU  Dock  Oo.  f.  HftU.  B  Uu.  A  0. 174.  ThomwHi'i  An^JX  Pk  BL  II,  J  70M. 

•  f  UW.  TbampKHi'iOm  4  ba  Oei.  J.  *  B.  74»;  M  L.  J,  (Ch  | 

niu]«-H»«i  Daok*a.  Oa.r.  Boh, 4  Mu.*  O.  mTilUO. 

HO.   I3SI4.  nuHupKm'a   BatMa,    Ba.  HBub.  IN.  Y.|  SSt.    I 

Tbimwioi.  Al«oM,  «  Ho.  Il«.    H  aa.sn.m. 

Tbomjaon  t.  Bud!   Pi|>ar  On  .  1>7  Kim.    IH. 

nbompaofL  T.  Bluubud,  4  If.  T.  303,    f  1B17. 
TbwmMW  T.   Bnwn.   1  Johiu.  Ch.  IN.  T.I  «I1. 
«»?■«?■_.__-, .^    -^ 

i.Eti.4«e.  !« 


Ift  «1  How.  Pr.  OT.  t.) H.    UUil  4401 
IbmimMa*,  bfcB-Od.,  9  Abb.  Fr.  (■.  1.1(3.7.1 

IhoBiiwiBT.FoantaLlDlIs  A)>p.aa     ItltS. 
nunnn  *.  Onalar.  UB  Ka.  Srj.    H  4A  4IU 
nmniHo  T,  OqIoo,  t  JOOM  Sq.  (N.  C)  lU.    H  71 

kSFl(ik.(>UH.)IU.   tmi 
una  LambH   Co.,   4  WiA  Nl. 


_)aT.K>l£tOU .- 

(Old.  l>Hat.UVlii.Abr.».pLII.    lUJL  HiuBHin  t.  LuDUit.  44  lowi,  m    II 

u,  TtM.  L.  R.  3  AdiD.  A  SB.  MT I  m,  (EM,Bgti.  am.  no,  aura.  msj.  «ia 

r  >,  Pomlaln  Hu.  Oon  t  B.  0.  41&    IIIBl^  I%oapMDT,  LmOo.,BIoh.1M.    |S 


tun.  Ei  iwU.  UOh.  DIt.1...    . 

u  T,  VoeiUud.  3  Wii.  4tl.    I  MOT. 
ma  T.  dlialalppl  fc-  "  "-    -"  "'- 


Oo.,BloH.lM.    [U 
D.  14  CM.  W  41    IW 

tioni[«m  I.  "--■--  "~    " 

.— ,- . tuTlTI^. 

Tblnn  t.  fllialalnl  ki.  R.  Oo.,  J3  Ww.  M7.    H  ThamHon  *.  UBSat.  t  Sak.  171    f|  4^  407. 

TIli^ATeilu  B.  Co.  ?.  BEIIu.  IS  Ditj  (S.  T.),  H.  NK3173.  »eO.  src. 

lltUL  TbrnupBD  T.  H«r«r  Co..  4I>  m.  na.    I  ISM 

Thltd  Anuiw  Bki.  Buk  T.  DlBkMk,  N  M.  J.  Xq.  ThomiMOD  T.  Morfu.  e  Mlnu.  »9.    |  KM. 

M,    HJlIMlTt.  ThompHiD   r    Houj,   4T  H.  J,  Eq,  £39.    MKCtt 
1UnllTU.Buk.BMFM.Bw,  TTt.    17396.  ui9?^ 

lUMHu.  Buk  Trraikit,41HDD  (NY).  in.    |  nomDKnT.  NUsl»irit<r  Aa.  Co..  H  IOk  !». 

TUM  Nil  Buk  T.  lAun  n  Ud.  13S.    14030.  ItumiiKD  ?.  Nnr  Orleuu  tc  R.  Co.  10  1*.  As. 

(Mh»1  N.    I  im.  Ttoninoo  1.  km  Totk  *i.  R.  Co .  3  Bi^f.  Ch. 
ThMlsT.  Bafad.MIIa.17t.    |U)l  (iTyoOS.    H  a,  UU.  9101.  *9W. 

Tboiui' OiH,  I^  K  13  Bq.  4J>.    |1U1  Tlu^ipKO  t.  Pw«  1  llrt.  (lIaH.|  KS.    lllTtl 

TtuHiua?.  AinMniif.7  0tl.3a6.    ITtU.  TliamMon t.  FWrlok,  4  W«(U IPJJ. 411.   i *»I- 

TtwBua  r.  Kiboii,^innn  MS.     f|   (196.  5164.  TbompKinT.Pwpis.  33  Wud.  (iry.)6r.    Hm. 
*"*  Ul3.  UCrr. 

Bo«d  0(  Oomin'n.  1  Id*,  t  7.    |I8S.  nir "" 

Bndj.  10  I'a.  St.  IM.    1 79a.  

B „..  ^.  „  „.     .„  ,.    „  ..w..  .  _ l^nta,,  IBS  IT.  B.  »«;  1«  U.  a.  6M. 


nioni*.  BOHdotOomm'n.  tlDd.  iT.    |I8S.  niomf^TiPHkliiA  I  !!■■.  (U.  &)  tB,    H  1034. 

ThoDHT.  Bndj.  loi'a.  St.  iM.  |79a.  rwT^ 

TboBU  T.  BranTDle  ka.  R.  Co..  103  <7.  B.  SU;  1  TbonpKii  r.  fnliH,  in  IT.  B.  Rt;  IK  U. 

Pad.Bap.KI:lUi9CiUT,39t    i|4036,  4W9.  lOH.  IbO. 

4IIW,  tuX  *^  ■'B'-  TbomuoB  T   Boo  8*TJiin  But    U   Ni.. 

ThoDH  y.  OiBBliiBMI  IH.  B.  Co.,  a  rad.  Bap.  Km  ^Hul3LUn^740.  3lS^34H.  34S\  3IW.  U»t. 

TboiBa(TjDaUii,n  Wand.  (N. T.I «,n.   ||t.<A  Iliois|MODtV<Do  SaTlno  Bwik,  H NaT.  171.     H 

3gn  ubTsu,  sua.  1779. 

nuHDaiT.  0«n(lkK.*o.Oo^»Oa.m.    11139.  361773641. 

Tbomaa  t.  Ooliwid. «  Onto  630.    i  616.  Tbonnoo  >.  Boaa,  16  Conn.  71,    I  MM. 

Thomia  T.  Bubball.  S9  H.  T.  130.    41190.  I^oiiaiaon  >.  Soott.  4  DIU  (IT.  BJ  eW    |rUI. 

««.„._—.  T..4..^.j.i  TT..i^_j,-^  71 111.610,    17761.  Thrnnratn  t.  BcbaaticDcA  Ao,  &    Co.,  tl  Ma.  4Q. 


nuHDM'.lBdiMUlal  Uuinnitj.  71  iiuilD,    17761  Ihompaon  V. 

nuHDMI.  L<lili,13lA.Aii.f77.     IIDM.  |it»r 

Thnnaat.  MarohMW  Bank,9P»4alS.  Y.l.m.    |  -~- 

TtuHBH'^lfnMfea.FnMacUiraUiilwi.UlK.  T.  ni:moa'*riilul^H  S.  T.  8<«pL  3U.    ■  4*11 

ThomaiT.PUant  UbbIM  Oo..  IT  Ob.  Sd.  360,   |  Thompabn  t.  Snin.  107 Ho.  M.   l4tB. 

_  aUl  TboniiKiaT.Sin»|».34Fa.St.iT4.    17919. 

nuDaaT.r«(l*fea.KCo..N7iid.Bap.B0S.  H71U,  Thom^tB  t.  Tlumpaoa.  4 Os^  (IfaKI  117.    IRTl, 

T119.  ^hiiHMiD  V.  non  &  Ox.  38  Baf1>.  (IT.  T.k  11 
Thdoui  T.  FUovrma  fcb  Hla.  Co,  C6  OaL  MO.    I  tfOM.  6140.  6747.  TOdO. 

tat.  TtioinpaaD  t.  TbIhkI.  M  0*L  H.    H  IW  tm.  1M& 
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TABLB  or  CA3SS  CITED.  Thompson— To 

IbamnoB  r.  'Uttniml  tttrtt'  Co.,  t  Ki.  Mt.    |  HOut  t.  Boalmui'i  TnaMtaUoa.  II  WilL  (U.  I 

9T3S.  S7Il    I  raw. 

nnmKia  T.  witm,  »  mch.  nt.  Hnn.n»L  inrHvi.Lastt.iswui.iu.B.Hii).   inn. 

TsSr7n3.»li.  TUrti.Buthlo.NH.  V.^l.    ISM. 

nuoinoa  T.  WhIcjui  Kampuer  Aao..  1  O.  B.  Tin  •.  Qukm- Ollr  VU.  Bank,  8  P>.  Od.  Ok  Ka| 

8A:  I1L.J  W.*,}!!*.    M  w*.  3M9.  Soe.    t<3S9. 

numpKUT.  WiUarD  t/nlauTdl.  Co.,  S  Ka.  App.  Tm  I  JoDH  K  o*.  SX.    fuse 
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WUUuu  T.  HllUud.   38  H.  J,   Eo.  ira.    fl  4101 

(13^4733. 
WUlUmi  I.  Hun^  U  iDd.  nS.    B  JITS.  SIT^  3311,  

laie.  wiiiiiJi]KmT.widi<ii(toiictt7*c.s.oo,aonu. 

WUlluu  T.  Hwdlnc.  Li  R.  1  H.  L.  *.    H  SOIT,  (Vk.)  134.    |f  BSa.  7114, 7111.  TIU. 

•»  WmuiMMi-St— trt  Punt  Oo.  T,  Bottfibitt  14  Mn. 
378.    HB714.I7UL  Ani.Ul    I  (Ml. 

Tonp.  OOT-,  4  PlDk  WniUwpartT.  Kant,  Kind.  3M.    fSUt. 

>9W.  WIlUuHiRt  Ooontr  T.  TDllHnmai^  U>  TK.  Si. 

ILNK.Y.taa.    11071.  11.   (HU. 

D  Oo.  PUIHU.I3MO.  A^.  IS.  wmiuT.  B«U«.P1fnrd.  139.   If^IO. 

W[lliiT.0)iilil,liBiKT,117.    H&KI,m.>81. 
WilUiT.Br1eTaLAiI.0i>.,  17  MlnZuT.    IHM, 
WilliiT.Fn,  UPW1KP.JS1    HiMlI4M__ 

wuuuht.  iMitut  iwmt  i».    iiui.  Wlllli  f.  BmTtK  H  Pl  Bt  413.     11481. 

WUlluu T.lAlb,  8 Ulna.  49e.    l7Mt.  Wlllil*.  V>ll«tii.  4  Hit.  (Ef.)  IW.    H  UM,  >» < 

WUUiuiul.Lawg,4Heb,3a.    >|17<l7,t317.  WUlUon  t.  r>tMK>n,  7  T*<inL  410     flOK 

WUIbuoi  t.  MaDould,  41  N.  J.  Eq,  lU:  17  N.  J.  WIIUiKibt.  Mlohtiu  BonUwni  to.  R.  Oe,  UAlta 

B0.40R.    H  4109. 410a.  IHiM.),<W.   {44U. 

WmiuuT.  UcKar.  MH.J,  Eq.n.    fflM,  4071.  Wflllm.  W>it>.lSN.  T.£n._li73X  73Kntt 

4*71.  4in,  41D«,  4l«e,  4671.  47S.  WtUonkt,  E>  Iwta,  7  Oov.  (N.  7.14(1^  4U.    fl  1911. 
VriuluoaT.  MoKM.tok.J.  Eq   IBS.    ||41(M.41K  3911.  »1L 

tlO>.  miloii^bj  T.  OUcafo  JoBoUoa  X.  te.  On.,  ■  K.  J. 


H3393,1SIL 

Viiiiuu'.iiiniu.ain.a3;  II 


Wakracfalnr.  6 

, wis,  4aB. 

.'),H».  19801.  winiT.8ut>.aUDi4KT(ih.gn:  Bicnih.TU.  iiais. 

K,Ca.,  9  Dm.  (U,  8.J  K7.        WUIkkit.  BlukblrdCiMk  UuitaOD..IP<t.  (U.S  ) 


MTu-TK    (4M3.                           wnUoDT^MIgli^lKn.'u'fod.Ml,    ISO. 
■~—    — .    (i  440,  44^  44i  44V         — '   -     "—■   -   -    — -     - 


H  7441k  T488. 

WUlluu r. nu^'irBoiT m!  ((mo; 44^ 44i 44v      nii^rii'V,"HiinuwiQrrohiai'rl~i.iii.  f|a> 

Wmtanu  T.  Kn  M  Bgn.  «<1.    |40DB.  WDmuu*.  Buk.  «  HL  M7.     H Ul.  631.  8SM. 

WllIIUUI.Fw)ur,138MHLSM,3Cr7.    H30tl.l3G6,         Wilmutii  (.   Gnvtafd.   10   WouL   (N.  T.)  Ml.     t 

'amai'T.AUvitaka.B.Ca.  IWooditC,  S.).  (OS 


asi", 


T.  Flula^  lu.  Oo.  n  Ub.  7M.   H«17e.        WOmsradMiaer  t.  Lika  Mtbopu  tmv.  Oo.,   II 
Hlm(N.Y.1187.    H4e31l,  «<»r0779. 

I. Pr(e^  1  Bin. k Si  Bl.    |98S1.  Wilmbutonto.  K.  Oe,  t.  Altbrook.lll>K.  0. 117 

__  *.  PHiwa  ^^tim  A«.  Oa.  »  B«t,  MB.  liSl, 

H  4434, 44%  4tn.  WiliiilivtontcK.Oa.>.  Bikw,  IDir.  ftB.  (H,C 


d.  Oh.  41B.  1^  MJK, 


L&.  (Je,  T,  Bnsnrlok  Ooontr.nK. 

,  DowDwud  (DA),  li 
r.  Botd.  UWiIL  O^.  B 


MM. ens.   iiw7a.H 

. <s   B.  Ca,  T.  Butniia,  6  I 

WIlU(ii>iT.BnilUi,80o*.IF.Y.)tM.   lf7H.  SOL   Itm. 

wuiiuMT. 8uu,ei«(Teanj.Ma,  M63r  "^  w,._.^.... ...  t 


W111iuiut.B>lllocilDlltrlo<33Vt.t71.    HII991.US1. 

IT7M.  ._   ._, 

Heu,  «3&,  WUmlutoD  kc  B.  Oo,  T.  Ssnodai,  3  JidhL.  (K. 


WUmlutoD  tc  B.  Oo,  T.  Ssiuidai,  3  Jidh  L.  O 

cTut,  118,    H  4M,  IM,  laai. 
wuaiiiiiUD  to.  R.  ock  >.  Bnitik.  w  K.  o.  in.  f  an 

WUmingoD  A«  R.Oa.1.  TbamDMn.  T  JooH  L.  (t 


HI.   I  tan.  WUmiuloD  All  R.  Oo.  •.  Tbai 
WBllUMi,  8lonii.flOolclw.  (TWin.JMl.    (  t?»,  OOW.    |1M8. 

WlUluoi  T.  Stocn,  1  Joliu.  Ch,  (Ir.  T.l  1S9,  XI.    i  Vilmlngton  R4llnT  Brldn  vu.  t.  i«-  iuiivn> 

SM.  Oountj,  n  M.  a  19.    fJML 

WUlkma  T.  SspwrlHti,  119  U.  B.  IM.    t}S90.1871,  VUnut  >.  Ocrn,  e(  OnalrT,  1  Too.  t  O.  [EitlU. 

WDIIsnii  I.  Twlv,  UO  N.  T.  ttl.    H  ITO^  ITOk  WILuKHh  t.  VllmcHli.  It  W.  Ta.  4X    f  SOL 

iOlll.  Wiiiun'iCue.  L-BDEa.ita    liS171,3i74. 

irmiuulT.  TelgBTSphCa.nir.T.  117.     ITia.  WIIkd,  Bijwte,  L.  iTBCIi.  49.   14197. 

WlUluui  T.  TruiponUloD  Ouattai,  14  OB.  Gu.  irilnii  i.  .£U>  lot.  Co.,  I7  vt.  98.    |  lOM. 

inajSU.    »f4»t  WltaDnT.Alkn,«Bub,  IN.  T.)S*1.  J|«91I,»7» 

WillluUT.wJEridv^3W«id,il4.y.)419.     19740.  Xfi.    9731. 

WUUaiDi  •,  WoTci,  79  N.  X. ».  ■Oimed.  lOlf  U.  B.  WilKai  t.  Atlutlo  «c.  B.  Co.,  1  Tod.  B«.   4ML 
647,    12871.  (312!. 
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TABLI    OF   OABBS  OITBD. 


Wilson — Wlswall 


WUmbt.  Bank  ctf  Mpi^Miij  OonH,  »  F».  Ba,        WbiA  t.  BHohwd  ta.  KOo-.tDaOukaBM: 

U>.    lUU.  MJnr.  1039.    H  lU. UH  Utfc  Um  UK  >M 

i.BiTHt,U4IbKin.  JTDff.  mneh  T.  OoBwntan  SI  II  T.  (f.  a.)  Ul    lOB. 

mil..lt.»o.p.>Tl  HfiMinM. 

WlDotuK.8tllH.UIUn.aort.33U.         _ 
Wln<<h«t«*.B4Htiiuin*o.KCle..t  lld.tn.    H 

WtDotaMMr  te  B.  Oo.  T.  aUM.  R  OnU.  (Ti.)  TTT. 


m.  jTDfi 
L  inw. 

SBT.  Omi.i  Huw.rrmn.)  W.   llTn. 
MT.OntnlBitdn.tB.ltM.     6wn,taB. 
MT.Ofaiirdi,«OtriHVria.    I741L 
n  *.  Ohnnh.  13  Qi.  IKr.  L    IIWC. 
]iiT.0adiMa.S0niuh|U.S.).113    IIUS. 

»'-€!™~iWlI^.Lm».  ihm^ 

ia<.Osmmlid<iiuin.fw>iuta.(F*.  UT.    I 


WUjoq  t.  ruUtr.  t  Ad.  * 


wii«iiT.o>iiiM.iaiu.  B.tn.  I9M. 

"'■ ■  ■  8w«nrt.  fa,  *». 

„v. .  ijo.  Oh.  H.  im. 

WUbot.  BnnUr,  UWIlOS.    ^sA. 


ijBW,  ^am. 

I9M. 

»iT.Qnnwg(«l,lBwHut.fatn.   IMM. 
■B  T.  H^rdMir.l^a.  Oh. «    •  ■" 

iraltat.  K*U7,  »a.0.«3.    ITIM, 

WlhoBT.  gton  OomitT  Ei«T»t«d  lLaa..Ul  K,  T. 

w.  hSK,  wzijBrt.  _ 

WHm  «^ttJfc  »  S.  Y.  to.   H  Wl,  MO.  )N(k 

^HO  T.  L«d  Bi^*  4  B.  DIt.  Ul.   IML 
WDm  T.  HutlD-WUBD  AutoDuUi  >tn  Alum 

Oa.lttlluKM.    H  rWT.  SDH.  SGSS. 

WllB^.M*kapoU«uiJM.K.OiL.uaH.T.  UI.   I 
WUm  T.  lUnvoUtu  to.  a  Ool,  <  IT.  Y.  Bt.  Bap. 

^HB'*.^Ialn.l HrL ft E. UL   IW. 

WUhb  >.  Hn  Vok  fai.  K.  On.,  iV.  Y.  Hum,  U. 

wniiM  *.  Ohio  fta.  a  Co.,  B4  a.  Ha,  irav. 
~" —  — w,T».itt  jtca. 

li  Jto.  OoU  Oil,  41  Pm.  BL  «. 


Wlfwu  fts.  &.  Oe.  *.  mkii.  M  r.  B.  ID;  ■>«*■ 
Tb»iulu.B.Oo.T.  fiPwit  Jie.  a  Oo.ItnBn. 

JH   iteM. 

WliHiiB  to.  B.  Od.  T.  WaUioD.  U  HIul  SU.   ( 


!nini*.Bgetf<iHlta.B.Oo..nULtn.    IMlt. 
Wllua  >.  Boafelud  Hu.  Cs.,  1  Hui.  (DalJ  O. 

HnntBl. 

iniBBT.loKtWn.O.   H4>ni7». 
WUbo^MKiu,  1«  U.  8.  U;  » IM.  itsp.  IH, 
iniMB  T.  tawH  MovlDC  MaAte*  On..  60  Ob, 

_  «*.  H  ftoSTMi, rare. 

WllHaT.dErli«fc«.Oat.iacM.MS.    I  UGS. 
WllKD*.  Bitonli  to.  B.Oa.loe  Matte.  f|MU 

WDuii  T.  atookholdSh  <S  Ik.  Bt  4M.     HIK, 

^MBT.ginllHll.MAl>.<M.     I  KM. 

miHB   T.  BuHnAuuiBth  Tinv.  Co..  H  BHtL 

IK.  y-lmTi  tsto.  _ 

iniMai.1MnB.lllBA.MB.   «  EH).  4a(n,  MT. 
WllHaT.Tow»giid.tBBn.ftlll<iae.   ftMlL 
WllmT.THMwlOUa.U4    |  TBN; 
WllmT.YuBskK.ILd.BwBi.4H.    1  Mil. 
WUmo  T.VlnMal  Obbo^Is  Hats.  hW.m.   I 

WUiw  T.  Wat  HBUnml  •<.  K.  Co.,  1  b*  Oo.  J. 
fc  8. 411;  34  B«T.  IK^  tf  tOSL^r. 


mnilil*  T.  BiBk  o(  rtdCid  BtitM.  t  Fit.  (U.  B  J  Stt 
I«.Ut    HI 
10Blta.(Ml 


ET4.    nun.  14M. 
rb-htaT.  BBiKh.  nii«.ut    HtI4».tiee. 

T.  ItediuiV  lu.  Oos  4  Kat.  (MW.J  m. 

fltK.TJ 


inBi«*.io« t«  B.cia.,  imn.  cu,  b.)4«.  itm 

mBt(rT.M«4gBnp*dlihtOo..  WAIlM    ff 

inoi« 't.  MDunn*   B.O0..U  (».<».    Htr.Ml 

msto^  T.MllnBkM  fta.  a  Oa,  »  Wli.  DM. 

"■-■ —  I.  Anutmsc,  SI  T«a.  R«i.  SB.    H  »~ 
lUt,  SKS,  4%,  IMO,  70K  &,  7M. 


,.._,_  , ,.~    ,..—  __  tut,  SKS,  4%,  ion,  70»,  ^,  7M. 

VUmT.VIlKS.IBH'lLClL  (N.YJtn.    M  tm,  WlBMnT.Hiicba.lUliL4tS.iM3.         _ 

TUtL  Wlithrap  Bbk.  BBUk  TTjtakKB.  (7  H&  m     i 

w,,-j,;i»».o.,.H„-..ii»— .»  I  „S^..*..»..»»«.«:»«^ 

WUm  Snte  HkUhb  Cft.  I.  Bajintlim.  n  DL  ST.    H  Ull.  MS.     _  _ 

TWUBk'i  AfVHl.  «  P>.  at.  Ht.    H  HH.  DM.  _  I1WI..K    I  «1N.  ^  ^ 

Bit,  WiHmlB  TtlnlwiH  Oe.  t.  Odikadi  U  WlL  H 

WitttiBBk*.&HiuHiOo..TPUla[pB.)SSr.  lltU,  IMO&  _  ^  ... 

WIUoB  T.wnin,  lu.  BuBL  llM;  I  BtIk.V)l:l  Wbe  t.  Mo^n,  U  IMrJIT- T.|.  M;  BOtiul  HI 
Balk.  Sl>:  HaM.  117.    l?tM.  M.  T.  (SsTll  SSL  IW. 

WStoi  Ion  On.  T.  Hwniihm.  U  Xu.  Rl.    U  WlinniB  t.  goiMiBm  Pm.  B.O0.,  10  Or.  W5,  I  ffH 

m3.;Mi.  WbaiT. bihUt,  iJobBi.oh.nrT.)Nr.  imir 

wite >. r«tin « Lb. As. m.  inT.  wMusiiTT. BiM^HiDd.n  too. 

WlBBM(.H»iBBll.fta.0D..anBtiiU.(1T.S.|IK.  WtamQ  T,  BuuMui.  14  Hn.  (tr.  8.m    II  MW 

viBimiiA<:hM.wrM.  B«p.UT.  inn.  winaUT.iiiKi.4iik4SL  «xot.mt.mn,tmL 
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WiaweU— Woodward     taBLK   OF   CAasa   CITED. 

T.BtuT.UHa.m.    ntK0.tB01.tXt. 
-  "-■ ' -L   ?5M«. 

Apc  Sm.  (H.  T.)  ( 


VIS 

WMwInd  T.  AUm^  t  AMl  Jlhs.  Sm.  (K 


~  11  ant.  39N.  a»£ 


Peaka.  SJotaM.  (N.  T.I  e>. 


BobUiu.  U  Hw  EOi   fan. 

.  Omil*.  J.  Bild(.  lU;  3  Leoo.  &    S  *a 


,  I  Doir.  Oan.  Joe  U 


sJotaM.  (N.T.I e>.   Hrei.;i 

LDqiiU  Hid.  Lm.  do.,  S  «!  T 
.Lin.  jiu>iriu.|n.B.)NT.     ISMS. 

ttaJLftoiLWJi/?. ni.  issn, 
wtatfu/nmua.  |itiio.aou.«in. 
wuvOmim.okmcWi.0.  iimucr. 


Wood 

Wood 
Wood 

IN 
Wood 

Wood 
Wood 

Waod< 

Wl 

Wood 

487 


WooLud  T.HoIliuid  HadldiH  Co.,  S  H.T.  KBiv. 

411.    4  MM. 
WoodMdfg  I.  AddlHS,  8  Vt.  Kl    H  OK.  RU. 
Woodlitini.Tijla',lJaiiaL.(N.o!)»(.    |H. 

SI,  an,      WuDdhii'i  ou^  1 D*  Oai  *  a.  u.  H  Ina.  ia4i. 

Weodfulk  T.  MuhTlUo  fee  K  Oo.,  I  BnafTnn.l, 

Wosdtoiki.U'iiJoaBu^a  Coldir.(TBS.)ttt.    H 

tsSt  Woodhuu  T.  Amlo-Aintrmllm  OOa  I S*  0«t  J.  • 

Woodhouu  T.  ConusoamalUi  Iiia.Oa.,  HPk.  BL 

I S431.         Woodbonw  1.  OnHnt  Hut  lis.  Oo,  »  la.  Ak 
.TC.B.  na.    HHM.HM. 

Wood  H^ruiUe  la.  Oo.  •  >"•<•   a  (i*  ».    u 
rwloi.  t  »SSr4731,  U6B.  TKl. 

Woodl»wn  Cenntf      

MTO,M«. 

97,  HOT,        WoodiQMiT,  Hubb-., , 

Wnodinu  T.  York  kc  B.  Co.  so  Ha.  Mfc    M  Km 

ittl-  Va.       Wood  UowbicHidiliia  Oo.  t.  OUdwtlL  H  Ind.  170. 

H79U.7«t«. 
4171.  WoodriDf  T.  Vo^  Tovnihlp.  tt  Pa.  Bt  3H.    i 

TW4.  •"• 


Woodnio(t.BowM,VOaLUt.  H  U14  4M0,  tSMi 
h.gj.    4       WoodralTibUIe.Taek.QT.T.  BoR.ia.    IHM. 

WoodniaT.DnbDqiia  fee.  R.  Oo.,9>  Pad.Bsp.n. 
HI73a,  HTM  T41,10K46S). 

WoadiiiflT.ErtaB.Oa.,  »  Him  (N.T..  Maria- 
013.  Tacaed,«SK.T.N«.HHn.SMi,a«r,»sCMN, 

lit  uu,  on  Tin. 

Woodiuff  •.  HlDBU.  It  Vt.  DM.    1 1MB. 
lep.lU.       WoodraffT.HsDcmaldJSAA.M.    41U1 

WoodniflT.Fa(twm.eW^.<U.B.|lll.   4tlUL 
WoodnS  T.  Boebaatar  feet.  E.  Co..  Ul  S.  T.  31. 

«4. 4360.  ism.  „ 

^  tltl,       Woodrnfli-TrnpnalLlOHDW.  (U.  a.)lM.    HMO, 
B3»7.  W61. 
II4I1.       Woodruff  *  Ba«h  Iron  Woria  t.  OUMaadB.  4 

Boav.lOt.     H  SOW,  3449,  1799,  I7n. 

a  low.        Wooclt'.Biiika.S7Hloli.  M4,    in3& 
3130,        WoodiT.DaFlitulen.  IBobt-jK.  T.]gv.    |U, 
CO,  (744,         WoodlT.  GodWbi,19H.Y.  Bddp.  Ut.'|4an. 

Woodif.LaoniHa  OountT.l  Black  ni:S.).ai    t 

I7TM. 


S.  4U, 


WoodaT.  HnBhlafea.R 

171.  ulm,m%tio 

Wooda  T.  HlUar  H  low^ 
—     --  "  -a.SBam. 

hllDK^Vi.U7.    I  HOT. 

lOo.T.RIdlunaadfee.  BxtHSlOD  OO, 

VooilTrJatoaoii  0».  Baok,  *  Oow.  fN.  Y.l  IM.       WoDdtlook~inD  Oo.  t.  BotwU.  (7  AM,  490.  II7T4. 
_  |iDOaUBI,7W&IM>.Iwi.7m0.77«.  WoodmdT.  OaitialBaDk,4aa.»9:   ITOtl 

Vood>.Laka,Umi.U.    16111.  Woodnd  <r.  Oom.  IkTO  H.  W.  Bap.  dJ;  1 K^ 
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lOrulHaaJ,  371.   IKn.  WoodaookBuk>.7>i»iiH.)r 

lant  Bsluw]  IHaMot,  44  Ion,  n.       WoodatooklmoOo.T.RlDlunaa 


TABLK   OF   CA8B8   CITED. 


Woodward— Tat«r 


Webb.  M  Pk  St.  M.    I  IBM. 

r^u.  74  N.  T.  He.  f  Hie. 

WtDtwoitll.  U3  MUL  909.    |«IT, 

Waak>rrPalb4Buii.<Ald.l.    i  SOM. 
Waiiln*.B«Wf,aClw.  kP.UT,    ttSIB. 
WaotfT.OttT8tws-boMOo.,IOS  103.    fT«U. 
WooUT.Huiataii.lUUh.UL    IBM. 
VoanutoD'iOuMDeOutJ.in.    H  USD.  UB^ 

T.Idl^4Buir.  laU.    I  UK. 
i.Kdfc.  ia«ii-»0-M,    IM71      _ 
T.Ilodn,(liioLau<U.ej.l43.    lUTO. 

tooTT&rioi.  U3  ni.  W.    H  ^.  «3a), 

h>  F«nrt,!IT.  J.  L.  H.    II3M.IW. 
Unioa  R.  do.  I.  Sbvniu.  8  R.  I.  ML 

ru  TeobMn.  1>  Johiu.  (IT.  T.)  <C7.    I 

•!•  HFllkSW.    I  MSB. 

>PM.  nl,  BJ«B.    fM- 


Wrt(h>  I.  DUDC,  1 
Wriiht  T.  I>K*eapDcb.  m 
Wilghe  T.  Dalilteld.  33  1 
Wdflht  T.  DoufUu,  9  t 

""C.'-  °™^ " 

Wriibt  T.  SiwdbU,  4  Bon.  Ml.  3CW.     I  KM 
WrUht  I.  Field,  7  Ind.  Sje.    H  W&  S<M. 
Wrtrtt  f.  Pl«  Im.  Co..  U  Moot.  Wi.    iJ~ 
Wilgtt  T.  Bsrtod.  13  Aki.  Oh.  S7I.    1 11 


WonHtoT.  Oeonte. 


Uj^Bub.  IN.  Y.I  n 


Wortb,  Stsm.  4  Dm.  I 

Woith  T.  OommtidoiKn  »  N.  C.  m. 
Woctli  T.  PetalHUf  S.  Co,  N  N.  O. 

Worth  >.  wilmlnftoB  to.  K.  Co.. » 

Worlhliwton  •.  BabHtlu.  U  Ohfo  SI. : 
Worthlni^io  t.  Tonaes,  34  Hd.  182.    I 


WoTRiTw*  BkEirtOo.,Ba.Il  HsBdr.T.).  111. 

WnjT.'HHlMC«Pllllk.(Pl.llU.     I  Til 
Wnil.  JunlKO.  lOHouiih   ITuinJlM. 


nford  T,  People. 


^»  Mia.  tL^ 


MAl..^.    II 

•n.  iioM- 
ira. 


lam. 


H4o«.3sra,ng 


Onr. 


'rifhtT.  Hii(bM,  119  Ii 
K>U.IIC«1. 
Wiliht*.  Lee,  t  B.  Duk.  n&  H  3SH,  MU,  *M7,  Hn 

Wil^t  T.  Lee^  4  B.  Dak.  nr.    |7MT, 
Wri^(.ltaldaii*e.K.Co..  4  Allm  (Uik),  »).  I 

Vrlfbt  T.  HcConnlck.   17  Ohio  SI.   St.      H  SUM. 

Mft  »67,  M17.  »7D.  aWO.  9891. 
WriAt  *.  ilanbuU'  Buk.  1  rUpv.  IT.  B.)  Ml. 


i(Hi.ia).  « 


Worceater  V.  Kotwjoh  Ao.  B.  C 

WoToietn  >.  Ballmid  Oomm'n,  119  Hue,  Ul.    | 

tBOt. 

Wonceter   *.  W«tam  K.  Ootp..  4    KM.  (Mui.l 

wa.  |fi9M. 

Wwaf  feo.  R.  Oo.  r.  Hindi,  t  Ouh.  (Him.)  110. 
W0R«M«*e\R.  Oo.  i.BtllnwdOoaiiB-ii,  Ul  II*h. 

HL  lun 

Womitei  Con  Xuhun  Co..  Ra,  I  D*  Oei.  M.  ft 

a.m.  tsm. 

WoniMar  Hedial  lutUaUaB  T.  Hudliv.  11  Oiuh. 

(UmlIVI.   limfiU,lUI.43H. 
Wormter  Tiini|lt«  qo.  i.  VftOmia.  S  MMm. ».    H 

IIM  IW.  UKUTH.  MM  nil,  IM. 

WDidiwanhT.i>iTb,nii7c.iM.  im. 

Voridncniea'i  AooommodAtfon  Buk  t-  ConTena, 
™»i    »^9II.   l|UB1.79a. 

'■  BibUpi  Co  >.  B*UMb«r(,  109  HI. 

V Cunpb^, 4t Ho. 9M.    HUM,  1891 
lDIUlUooR.60.,  6MilLHIinJ.8.),  4X.    I 
.  w~™i..,.|  Whe»l,  (H.  B.l  4n.   |7Ma. 
aae,  C  Bliw.  Mti  i  Moon  ft  P. 


7,  BIN. 


:  an.  inM. 

Ht  B.  Co..  WN.T. 

jun. 

R.  a  430.      HKU. 

IIMS  

m.    H3KI. 

IT.  0.  UL  I 

.»i.   |7sm. 
Inn  (N.  Y.),  an   f 


ift^Vj^^'sWb.  w.  Y.)  m    If 471X1  laa. 

mi(MT.BoTntoii,trN.H.I.  Iran, 
Wdibti.Bimi^lliid.an.    |f40«.3l 


Yadkin  Nil.  Oa.T.BeBh]a,  I  Hvrta|ir.O.)in.   | 

74M. 
Tile  T.  HwnpdeB  to.  Timp.  Owih,  II  Flok.  OIiii.) 


ins. 


:3te 

Si».' 

SXuK  &   H 

l^.-isi 

SKSt.T,S; 

il7a»,txe. 

6679 

„Gooi^lc 


TktM— ZwanC  TABLS    or    CA9E3    CITED. 


ToiuwT.HsX(nito.JQk.ll.   IM6. 

ToiowT.  KaM*,H(ta.MiL   ft««  nn. 

Tonni  T.  N»  Vott  k<L  Suuahtp  On,  U  Al*.  n. 
W  TJN.    HSITK  SeOt,  JOB. 

Toi^*.fiillUn,»M.ord6.     HWl«4«n 


Z«nBT.BaLMvrt.Bnpir.~G>.~]Kf  |0«L~ 
ITU.        M^wT.  ^i2ui4  n  Hun  (V.  r.l.  >■;  I  ■.  1 

[o&       Shnna  t.  flrjilialiiiif.  lU  !!■■  tt    I  HH. 

Zllm  T.  ItadM.  ■  w.'t».  MO.  H*ix«ui- 
Zton  Ohuvh  T.  SL  Pftar't  OlwnE;  ■  WMta  k  8.  (Taj 
l«U.  SI.    H3Xa.nU.7VIL 

Bikil T.  AUMOvin HoDH Oo.. I* DL ML  N IB^ 

MSL  ZoU<.Baw.nI((i.4M    IVTB. 

T«ii«T.Mv.lII.J.B4.M&    IttM.  Zollu T. Ite I ITab. «».   fNH. 

T(K^>.0UHHk.niI(i.3H.  IIOO.  EiiUniBii<.eHimn*on»OU.M    (SU. 

Taiu(T.Oi>dwlB,llir.T.awp.tt(.   lUM.  ZncsusUoT.  NHhTlUa«(i.E.Co,  UHW.(raD 

Taint<r.Hwriuir*aLUI.   ||tMl,UH.Mi.  Ea(BBi.Bat.I3  JaD«kBp.(]r.  T.)Mk    tOtt. 

TooBiT.  HatniHKHII.y.  »l  JNTT.  EuGuu-iOlmlin.  L.  B.  S  £ itiii  T   ■  t 

T«iM >.HDdmM  110.10.   HUM  •».  Kq.tn     law. 
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INDEX. 


inili  brlat  Index,  compUed  by  Ub.  chulb  T.  Booms,  *athor  ol  trMtliM  on  the  L&ir  ol 
OoTpormUciu,  Hoitckfea,  B«al  Fropartr,  •tc.,  oonditi  cht*l)y  of  m  nrnuigemcat.  under 
•IphktMtto  luwdi,  of  the  Index  llnei  pieoedlng  the  leatloiu,  and  o)  mob  aroH-retcieaaea 
tbeieto  M  will  enable  the  learohen  to  And  rewllly  the  prlnetp&l  lobieot  matten.  A  thor- 
OQgh  Indazluc  el  ft  work  ol  luob  macnitnde  mnit  be  a  lonf  and  laborloai  uik,  uid  anal 
nanlt,  if  tboronBhly  done  and  decently  printed,  fn  a  Tolnmi  of  coQsldecable  maenltnde. 

The  eeeUoni  nnmber  alz  thonaand  three  hnndred  and  thirty-three,  and  these  contain 
many  llmei  that  nnmber  of  dlitlnct  propoalUoni,  eaoh  ol  which  it  lopported  by  dliUnct 
eiKi  or  KMnpi  ol  Oawa,  and  each  of  whloh  mn«t  b«  eepuately  Indexed,  ThSM,  eiCloilTe 
of  mattan  of  Importance  In  the  notei  and  ezclodre  of  cioii  relerenoes,  vould  make, 
aooordlni  to  the  lallneu  of  itatement  employed  In  making  the  Index,  a  Tolame  ol  from 
foDT  hnndred  to  eiiht  hundred  psgea.  SaCh  an  index  it  la  hoped  the  aathor  will  b* 
•nabled  to  prepare  within  a  reaaonabla  time,  and  inah  an  Index,  aeparately  publlihed, 
will,  itii  believed,  conaU tote  the  moet  oonrenlent  and  oaafolpaitofthla  great  work. 

liaanwhile  the  anthat'i  eection-heade,  whioh  are  given  In  the  table  ol  content!  and 
hen  oonaolldated  nndei  alphabetic  tltlei,  will  direct  the  reader  to  all  the  anbjeot  nak 
tan  treated  In  thli"monameDtal"  work,  and  eerre  the  purpoeei  ol  ordinary  and  preMnt 

The  publication  of  an  elaborate  Index  In  a  Tolnme  which  had  already  exceeded  en*  thon- 
nnd  pagei  waa  clearly  Impraetloable,  and  to  delay  the  pnblicallon  ol  a  Tolnme  which  w>« 
annonnoed  lor  Morember  nntll  the  lapie  ol  a  nilBclent  time  to  enable  the  anther  to  pre- 
pare a  Ihorongh  Index  would.  It  il  thonght,  be  an  Injnittee  to  thoae  having  Irequant  occa- 
alon  to  eounit  the  work.] 

Jaxdut,  me.  ^ THE  PDBLISHBBa 

Abaudoiuneiit . 

See  DiwoLunoH;  FoKnrruKn. 

of  office  oE  director.     )  3887. 
Abatomsnt  of  aotiona. 

8m  Aittiohb;  Faktus. 
Alnua  of  firauoliiaes. 

See  FKiUiOHiua;  FonniTDKn. 
Aooeptasea. 

See  CaABTMBB,  nbd.  1. 

of  ipeoial  ofaarten.     K  B2-63. 

ct  offioe  at  dlnotor,  proof.    1 888IL 

of  nibecription.     R  117S-1178. 
Aoeonunodation  papor. 

See  CoBMiuTB  Powib«,  (ubd.  i}  Nmotiablb  Fapib. 
AoootuttinGf. 

See  Abskts;  S.ma*rvtaa. 
Action*. 

See  AnssBsmnTB;  Fobuoh  Corporationb,  anbda,  S,  6;  RmsiiB;  Stookbold. 
MBa;  SoBSOBinioRa. 
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AMtiaam — (ContiDued). 

hj  tMUTCit.    8m  RBOSiTBBa,  nbd.  V. 

■gkiiut  NSMTait.     Soa  Rboiitxbb,  nbd.  IS. 

bj  fonign  oorpontlMD*.    H  7977-7984. 

■gmiut  fonigii  owpontion*.    H  798S-WIZ. 

■gkinat  oorpontlaiu  oroktad  b;  oononnwit  lepaUtum  of  wvarkl  BtatM^     1 801Z 

hj  hniga  oorpcmtioiu  to  reooTsr  back  taiaa.     t  813S. 
1.  Bf  and  agabM  eorporatkmi,  joaer  to  tut  and  Im  imd,  ia  gentrvl. 

oommoa-Uw  power  o(  oorporatioiu  to  aae  «id  ba  nied.    1 7360, 

poirar  to  tea  ooaitaniiv*  with  th«  power  to  n&ke  oootnota.    1 7S81. 

exoeption  ■■  to  liability  for  broMh  of  eorporata  dntiM.     |  7362. 

thia  power  coaferred  by  itatnta  and  eooatitatiaaal  prariaioiu.    |  736>. 

b;  what  aUtatat.     |  73U. 

by  what  atatutaa  not  confarred.     |  738S. 

oorporatiooa  daamsd  "  paracma  "  (or  ramedial  pnrpoaaa.     |  7368. 

anabla  in  what  niMDM.     1 7967. 

power  hew  afieetad  by  want  of  wganintion.     fl  7WS. 

d4  fada  oorporktiou.    \  7389. 

power  bow  aSaetad  by  diaaolatiaD.     \  ITClfi. 

whsi  if  the  SUte  it  ft  nainbar.    |  7371. 

aorereign  Btataa  may  ane  aa  oorpontdMia.     (  7S7S. 

Mrporation  oanaot  ana  aa  a  oommoii  informer.     1 7378. 

power  to  ana  ezaraiiad  by  direotora,    1 737i. 

corporation  may  maintaiii  ftu  Mtion  agkinal  ita  dwd  memban.    1 7375. 
S.  Ataom  ty  ewTWirttoiM. 

corporatioiu  antitled  to  iriut  remadka.     1 7890. 

nuy  maintain  aationa  of  awinipHt     i  7381. 

may  >a«  in  tnapaaa.     |  7S82. 

may  maintain  aotiona  aonnding  in  dMoagaa.     \  7383. 

nuy  hare  aammary  remediaa.     1 7384. 

•peoial  atatutory  remediaa  in  favor  of  oorpontiona.     |  7385. 

remediaa  on  oommeroiaJ  paper.    {  7386. 

aetion  by  oorporation  on  proEniae  made  to  it*  offioer.     1 7387. 

demand  in  Mtion*  by  oorpraktiana.     1 7388. 
3.    ITAol  actioM  lit  (voiwt  corrnralNM. 

in  general.     (7391. 

vhen  oMiUKptil  will  lie  a£»uut  oorpontiaB*.    fl  7191. 

when  not.     |  7393L 

treapaM.     17391 

oue.    (7396. 

trover.     1 7396. 

replerin,     1 7297. 

eleetment.     1 7398. 

formble  entry  and  detainer,     (  7399, 

alander — libel— alander  of  good*.     )  7400. 

book  aooonnt.     )  7401. 

aooount  atatad.     |  7402. 

aae  and  oompstion.    |  7408. 

aotiMU  <ni  olanjM  ot  ohartar.    |  7404. 
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nfDJBX  Aotlona— JLg«Bt» 

Aetleiu— (Coatinned). 

Mtioiu  OD  ^-Ikwb.     1 740& 

■otaona  for  noUtioa*  ol  pnblio  dntiM.     1 7406, 

■pgoiBo  psrformknos,     |  7407. 

mods  of  compaUing  perfomuuioa  of  mgrasmaDt  to  arbitrate.     1 740& 

bilb  in  sqaity  (or  diicoTsry.     j  7409. 

■node  of  prootdare  to  oompel  diaoovsry  in  eqait;.     |  T<lft 

farther  cf  thii  mbject     S  7411, 

itatntory  nibetitntea  for  disoovery.     |  7412. 

bill  of  iDtarpleader  b;  agent  of  oorporation.     1 7413. 

aetioDB  to  reooTor  paymeDt*  Tolnntarily  ntade.     1 7414, 

denaod  in  aotiont  againit  corporationa.  ' )  741S. 
4,  Jurltdktion  at  depending  Kpon  raidtna  and  cUitenMp.     See  JvmaDWHton. 

jurisdictioa  of  SUte  oonrta.     ft  742I-744a 

federal  jnriadiotion  a*  dependant  npon  advene  eitiienabip,     SJ  7447-7458. 

removal  of  auoh  aotiona  from  State  to  Federal  oonrta.    §§  746'J-7478. 

inhkbitanoy  of  corporation  for  the  pnrpotu  of  Pedaral  jnriadiotioa.  M74S1~746S, 
C  Juritdietion  at  dtpending  upon  pnxxw  and  iu'tenlot.     See  Faocns. 

irhat  prooeM  njed  io  action*  againat  oorporationg,     ft  74S6-74S8. 

aarnoe  of  prooaaa  on  oorporatioiii.     fS  7iS02-7S47. 

6.  JwHatUeOon  at  dependent  utxm  nofunfory  appearanee.     See  JmuSDiOTKiii, 

7.  Partitt  to  twh  actiont.     Bee  Putibs, 

8.  Name*  fn  wUeA  aelioat  brought  by  eorpomtUmt.     See  Nakr, 

9.  Pleadbig*  in  tuiA  advmt.     See  Pliadihob. 
10.  fMenet  ifimkA  aetiont.     See  EriDiNCB. 

U.  Motttrt  t^practiet  i»  itieh  aeUoat.     Sea  PiuonoK 
12.  It^mtefioiit  i»  itteh  aettont.    See  iKJUKonon. 
IS.  Iiimilalitnt  artd  laebet.     See  LmiTATiOHa,  SrATtrri  Of. 
14.  Sxfeutiont  agalntt  corporaitont.     See  Sxaoonona, 
Additional  capital. 

See  Capital  Stook,  anbd.  10. 
Adjonnwd  meatmga. 

See  MKinnoB. 

See  CoBPOBATB  Exiffnxcn;  PLiADiHoa. 

of  corporate  eziatenoe  bj  pleading  general  iMtt*k     1  1S48. 
AdmiuioBS. 

See  Etidbnci;  DBOLABAiioirB;  Aohhtb,  anbd,  2. 
Adoption. 

of  bj-tawa    See  By-uwg,  lubd.  2. 
Advene  PoaMnsion. 

SeeTiTLB. 

onrpoiationa  may  aoqnira  title  hj,     S  7837. 

See  Aann. 
Agent*. 

See  ATnmxBTB)  DntioioBs;  MAKAOora  Aobrt. 
1.  Powert  q^— JH  gentroL 

anbordinate  officera  and  agent*'  appointnent,  tenu^  iialariii^  oontool  of  direct. 
on  orer.    1 4873. 
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As«aU  INDEX. 

Agenta— {Contin  ned). 

oorpoTBtioEu  bound  b7  the  U)U  at  thair  ag«Dti  th*  Huae  m  nfttmml  penon^ 

14874 
indmda^  itookholden  knd  director*  do  inherent  knthorit;  u  agsnti.     S  4876. 
■Duroei  of  power  Id  officers  of  ooipontiona,     g  4676. 
oettuD  powen  ueribed  to  certain  offioere  bj  implioalion  ot  law.     (  4877. 
diatinotion  between  general  and  apaoial  agenti.     S  4S7S. 
thU  attempted  olauifiaatiOQ  diaapprored.     S  4870. 
general  mis  that  the  oorporktioa  if  not  bonnd  b7  the  officer**  or  agent'a  repr«- 

aentatlona  aa  to  hu  antbority.     f  4SM. 
both  appointment  and  power*  of  agont  prored  bj  rsoognitjon,  adoption,  and 

halHtnal  action.     B  4881. 
theory  that  the  fact  that  a  corporate  offioer  or  agent  axerdaai  oertun  powen  ii 

STidenoe  of  antboritj.    1 4882. 
further  of  the  legal  implication  of  righttnl  power  from  the  habit  of  esercialng  it. 

14883. 
the  gareming  prinoiple:  tha  ootporation  mnit  have  contented  to  the  appearance 

of  power  exhibited  by  the  agent     S  4884. 
illaitratioD*  of  the  prinoiple,     S  4885. 
anthority  not  proTed  by  praTioa*  iiolated  aoti.     S  4S3S. 
extent  to  which  peraoni  dealing  with  oorporationa  am  bound  to  take  notice  ol 

the  anthoiity  of  their  officer*  and  agenta.     |  4687. 
bonnd  to  notice  the  extent  of  the  power,  but  not  obargaable  with  regularly  ol 

ita  eierciee  in  the  partienlar  ca«e.     1 4S88. 
may  take  tbe  repreaantation  of  the  agent  that  it  i«  rightly  azerciBBd.     {  4889. 
boond  to  take  notice  of  Umitatioo*  of  anthority  contained  in  the  by-law*.    1 4SM. 
proof  of  the  appoiatmant  of  the  agent,     g  4801. 

what  officer*  and  agent*  held  oat  a*  having  powen  ooDunenaorate  witli  the  gen- 
eral nsagee  of  Uie  bnainea*.    |  4892. 
proof  ot  authority  o(  ageot.     S  4S0S. 
farther  of  tiiU  labjeot.     j  4894. 

anthority  preanmed  from  owporate  aeal  and  proper  aignatnrea.    {  489C. 
antecedent  anthority  proved  by  aabaeqnent  recognition  and  adoption.     1 48M. 
time  and  place  of  doing  official  acta.     1 4897. 
delivery  and  poaaaiaian.     S  4898. 
interpretation  of  gnat*  of  power  to  oorponta  ageotii  powen  inolnded  by  impli- 

caUoo.    S  4899. 
power  of  ageat  oaonot  ezoeed  power  ot  corporation,     g  4900. 
power  of  agent  end*  with  power  of  oorporation.     S  4901. 

bat  corporation  raepoatible  for  act*  of  offioen  and  agent*  holding  over.    )  4902. 
acta  done  in  eioei*  of  anthority  by  mere  miatake.     g  4903. 
determination  of  office  or  agenay  release*  mrctie*  on  official  bond,     g  4904. 
bat  not  ao  with  the  power  of  the  direobon.     §  490S, 
corporate  agent*  acting  tot  each  other,    g  4B06, 
2.  DeclanUiotu  and  admitdont. 

the  gsnerat  rule  etated.     g  4912. 

deolontion*  thmferMt  optta,     g  4913. 

deolarationa  aa  to  preaent  matter*.     §  4914. 

admiaaible  alao  when  made  with  reference  to  pait  trantactiona.     g  49fS. 
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mDBX.  As«nto 

Agvnti — (Coutuiiwd), 

kothoritj  to  mmka  icrntiiiiMd.     S  4916. 

mnit  h>r«  b««a  nuda  irith  ralaranoa  to  >  matter  within  ths  loop*  ol  bli  %gmof, 
14917. 

niut  h&TB  bMn  aztemkl— not  intenuJ.    1 4018. 

dMluktlaiu  of  indiTidukl  ttookboldma  not  binding.    1 4910. 

daoUrmtioni  of  indivtdiuJ  direotw*.    1 4020. 

daol*nti<Hit  ol  tbiog)  ooattuj  to  Inr.    S  4021. 

dMlMtttiona  bj  tolieitoi*.    1 4022. 

bjr  insonuMM  agent*.     1 4023. 

inatwioM  nndec  the  foragoing  mlaa.     1 4921. 

personal  naponeibility  foi  erroneon*  deoUmtioos.     f  402S. 
91  lAai^itg  (if  wrparatiim  for  fraudt  qf  agtuU. 

gronndi  of  tbii  liabilitj.     %  4920. 

innooent  itrangen  not  oonoamad  with  the  rightFnt  ezerolM  by  oarporata  agenti 
of  their  powers,     g  403a 

oorporation  retpooeible  for  the  fnradi  of  it*  offieen  kad  agent*  within  the  loop* 
of  their  power*,     g  4931. 

corpora^on  retponaible  for  the  illegal  «xeroi»a  of  granted  power*.     1 4932. 

illnitration*  of  thi*  prinoiple.     §  4S3& 

Bvidenoe  of  frand  in  aneh  oue*.    1 4934. 

4.  BmjteaUcm  qf  ai*a  qf. 

ratifloation  tantamount  to  a  precedent  antboriation.     j  403B. 

eatopi  Uie  oorporation  from  prooee^n  againit  the  agent,    f  4039. 

ratifloation  of  appointment  of  agent.     4940. 

ratification  by  one  agent  of  the  act  <rf  another  agent.     1 494L 

ratifying  a  mbmiation  to  arbitration.     {  4942. 

ratifying  a  oompromiae  by  attorney*.     |  ti>43. 

ratifying  Toidable  oontraati  of  inmranoe  after  loa*.     f  4944. 

ratifying  the  employment  of  a  mrgeon  by  a  railway  itation  agent.     1 4940. 

what  acts  have  been  held  ratification*.    |  4946. 

facta  which  hare  been  held  no  rati&oation.     S  4947. 

5.  Poiver*  touehitig  partieular  <■«(•, 

oonrey  land.    |  4051, 

mortage  land,     fi  49S2. 

make  le«M  of  land,     i  40II3. 

take  a  leau.     |  4054. 

pnrchaae  good*,     g  405S. 

lell  goods.     S  4906. 

appoint  agent*,     1 4057. 

borrow  money.     S  4Q6S. 

eieoate  commercial  paper.     8  4069. 

power  to  indorse.     %  4060. 

power  to  indoiM  for  accommodation.     1 4061. 

rioh  note*  prima/aeit  oorporato  (^ligationa.     g  4062. 

parties  to  actions  npon  promissory  notes  dne  oorporation,     |  4063. 

oorporation  may  be  bound,  thongh  agent  oontraot  in  hie  own  name.     |  4004. 

•noh  powers  inferred  from  the  pnhlie  bsbit  of  eieroising  them,     g  4960. 

power  to  appoint  agent*  to  draw,  indorse,  etc.    1 4966. 
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As«itU— Amalgamation  INDEX. 

Agents— (CkintiDnad). 

powsr  to  arruige  k  novatioii.      |  4W7. 

to  inorsMe  upital  (took.     1 4968. 

to  nuka  diicoTerj.     1 1969. 

pay  brokir  in  ahuw  for  procariog  loML     |  4970. 

Mtign  Dots*,  chowa  in  Mstion,  ato.     |  4871. 

mUub  oontrutts.     i  4972. 

aathorit;  in  ipBoiol  oasw.     §  4973. 

6.  Sfatieri  rtlaiii^  to  particular  agenlt. 

local  iniunwce  ogenU.     §  497S. 

what  aota  of  recognition  bind  tba  oompanj.     £  4979. 

liabilit]'  of  Buob  aganta  to  th«  oompui;.     S  4980. 

tiieir  liability  to  third  partj««.     fl  498L.  " 

trnitesa  of  bondholder*  in  potMMion.     g  4982. 

•tation  Bgmt  of  railroad  company,     i  498!). 

liability  of  company  for  anrgioal  uiistance  amployad  by  rtation  agont.     |  4981 

dvil  ensinew  of  railroad  oompany.     1 4085. 

railway  contraetora.     3  1986. 

caaliier^  book-keepen,  eto.,  of  maanfaetnring  oompa^a^    1 40S7. 

toll-gatberera.     1 40S8. 

7.  Otiier  malleri. 

regponaibility  of  ofScara  and  agents  to  the  corporation.     1 4992. 

their  personal  liability  tor  trespasses.     |  4993. 

paraonal  liability  for  uUra  vira  contracts.     1 4994. 

their  criminal  responsibility,     g  490S. 

their  oriminal  responsibility  for  nniaancea.     1 4996. 

acceptinfi  assignment*  of  wages  of  other  employes.     S  4997 

liability  of  directors  and  officers  for  oonipiraey  to  ds^od.    9  4998. 

statute*  making  embeszlement  and  conTcraion  of  oorporate  fnnda  laMany.   1 4999. 

statute*  defining  anch  offensea  as  embcBlsmMik     S  SOOCk 

statutes  making  sach  ofTeoBc*  Diisdemeaaors.     |  COOl. 

declared  a  felony,  bat  civil  remedies  not  merged.     S  6002. 

sufficiency  of  indiotmenta  nnder  snob  statutes.     ]  5003. 

qneaticoa  in  the  interpretation  of  snob  statnta*.     {  5004, 

rolnntary  associations  anairersibla  for  contracts  of  thsir  agents     t  EGOS. 
AgricultuTBl  taiim. 

organiaatira  oL    S  138. 
Alisnation. 

See  CoKTtrAHOta;  TiuHsmia  oi  Shikbs. 

of  corporate  francbisea.     See  Fkirohuis,  snbd.  Z. 
Allotmant  of  aharea. 


Alteration. 

See  CoHTBACTS;  SaBacBiFTiOHn,  snbd.  6. 

of  contract  of  anbacription  for  atock.     H  1207'1!!99. 
Alnnmi. 

organisation  of.     1 1S4. 
Amalgamation. 

See  CONROLIDATION. 
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of  ohuter^  gua^rtUj.     H  tt-M. 

ofohMtwt,l>r«]>MUlUwa.    SSMGl 

in  «u«  of  tkiloro  to  plead  corpocata  axictenM.    |  707ft. 


8«e  DmxnoBS;  HnioTAi. 

distinotioit  batwean  unotion  md  diafnnoldaeiiieiLt.     |  709. 

obBBTTktkna  at  ISx.  Willcook  on  thi*  qnaatioa.     f  600 

thaae  obaarrktiooa  •pplioabU  to  oorporktioiij  othar  thwi  mnnieipaL     1 801. 

povar  of  amotion  Inharent  in  eorpontiona.     1 602. 

powar  raaida*  in  eoiporatioD  slona.     |  80S. 

power  roaidaa  in  the  bod;  at  laige^  not  in  the  ta-natee^     1 804. 

ramoral  of  offioara  who  hold  at  wilL    S  SOB. 

Lord  Uanafiald'a  olaMfloatian  of  gronada  of  amotion.     |  800. 

in  what  oaae  then  moat  ba  a  pranoaa  trial  and  oonvietion,     S  807. 

miaappropriatiiig  monayi  (aba  oharga*  of  money.    |  606. 

hriberj.    1 800. 

miaooodnot  in  ra«peet  of  dstiea  toward  the  oorparatioii.    1 810. 

offaneea  todohing  the  oorporata  raooid.    1 811. 

naglaot  of  duty.    1 812. 

non4ttaDdanoa  at  oorporata  meatinga.     |  813. 

inaligibilit;:  nbeaqnant  eleotion  to  another  offloe^     |  814. 

othar  gronnda  of  ramoraL     |  816, 

itatatorj  or  charter  power  of  remoTal.     |  816. 

what  oorporate  action  neoeaaarj.     1  617. 

power  mnat  ba  azaroiaed  at  a  corporate  meeting.     1 818. 

and  by  a  majority  rote.     1 810, 

neosemty  of  notioe  and  a  Jndiaial  inqairy.     |  820. 

ezeaption  in  the  «Ma  of  oontinaad  deaertloD  and  oon-raddaBaa.     |  821, 

oondnot  of  the  trial:  Uw  eridenoa.     1 623. 

aaaembling  the  maatiog  for  the  trial:  notifying  the  mambara,     |  BS8. 

inatanoea  nnder  the  foregoing  rule.     S  824. 

rariew  of  prooeedinga  by  ctrtiorari.    i  625. 

aitant  of  relief  in  equity.     1 826. 

illustration:  diamiiaal  of  aohoolmaater  nnder  BnKKih  paWe  tdtool  ael  of  1688. 

S827. 
where  the  power  to  remove  ia  diaoretionary  in  the  dna  azcrciaa  of  the  powera  of 

thati 


aereral  writa  whara  thai*  are  aeT«r«l  offiean.     )  830; 

allegationa  of  the  writ,     f  631. 

what  if  directed  to  the  indiridualg  by  name,  and  not  to  the  eorpocntion.     |  8! 

the  ratnm  to  the  vuauhmui.     S  838. 

retnm  may  ahow  any  nambar  of  oaawa.     f  831. 

whan  not  neoaaaary  to  arer  power  of  remoraL     |  SSB. 

instanoea  of  good  retcrna  in  inch  oaaa*.     |  838: 

rafficient  if  made  by  proper  officer  nntil  falaifled.     i  837. 

wbatber  the  ratam  ahoald  ba  mdai  oorporata  aeal.    1 888. 
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Amotion— AHMamanta  INDEX. 

AmoUos— (Conbnned). 

T4riuiae  between  writ  kud  ratnm.     1 83B. 

other  pointa  of  pnuitiae  in  proosadinga  bj  MauJantHA     |  84(L 

prinoiplBi  Dpon  which  the  jndioUl  oonrta  lariaw  ■entanoa  ot 
AftT|ii^l  DMatings, 

S»e  BLBonoNa;  HuTtMiM. 
Annuttl  roporta. 

Ssa  LiABiUTT. 
Appeal 

Saa  Rbtiiw. 

from  ocdef  ot  itupaotion  ol  books.    1 1435. 
Appaaf&nc*. 

SaepKOCKi. 

volnntu;,  by  oorpontion.     Saa  JmuaiMOHaii,  nilid,  6. 
Appoilltiiwitt. 

See  BLianoKS. 

o(  tfrnnrer  ot  oorpontion.    1 4714. 

ot  bank  ouhisr.     1 4739. 

of  manaiging  agent,     f  4847. 

ot  raoaiTara  of  oorpontioni.     Saa  RKniVBBB,  anbd.  1. 

ot  reoeirer,  effect  ot.     H  6393-8918. 

•f  raeeiTtr  by  oomptraller  of  the  aairancy.     |  ISSi. 
Apportioiuiiaiit. 

ot  itook,  by  oommiMionan.     g  1H7. 
ApprvntloM. 

See  Aaiim. 
Arbitration. 

See  OoRPOKATi  PowBMk 

by  oarporationB,     |  77H. 

oompalilng  nOroad  oampaniea  to  nbmit  oUinu  to.     1 651S. 
ArtiolM  of  UMooiation. 

See  Oroanization. 

nbacriptioD  to.    i  1167. 


See  Oapeial  Stoox,  anbd*.  4-6;  Taxatiok. 

o(  atoek,  qaeatiooa  reUting  to.    f|  201S-2919. 

foTfaitnra  of  abarea  foi  non-payment  of.     |  1162,  et  teq. 
1.  AeHotu/or  utewnumfi;  pariia. 

action  bronght  in  oorporate  nams.     1 181G. 

Mtion  in  original  nama  in  caaa  ot  ohanga  of  name.    |  1816. 

aathority  of  an  agent  to  ane  in  the  oorporata  name.     |  1817. 

action!  by  Maignea  of  (took  mbaoriptioni.     1 1818. 

by  State  treainrer.     |  1819. 

nan*joinder  of  other  ttoekholdara.    t  IBSO. 
3,  Pteading. 

torn  of  the  action,     g  1823. 

aTermenta  of  the  declaration.     |  1824. 

avermetit*  of  oorporate  eiiatence.     1 1S2S, 

arerDisnt  ot  the  exiitenoe  of  the  boaid  of  diraotoi^     f  1B28, 
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INDEX. 

AHOHioaiita— (Conti  nned). 

KTBrmeDt  of  porformaooe  of  oonditiona  pMcadMit     |  1827. 

iDoh  KTSTntent  not  UMMMrf  whera  thaaolion  iibroaghtonttMitktnte.     1 1828. 

■Tenaaat  oC  ooaiidufttJon.    1 1629. 

mrarmsDt  of  notioe  of  tha  call.    §  1830. 

what  uutramsDt  ths  fonodatioD  of  the  action.     S  1831. 

filing  ths  pap«t  wbioh  i*  the  fonadatioa  of  the  anit.     |  1832. 

inoident*  of  a  good  complaint  irhere  the  nibwiriptioa  ia  nude  prior  to  orgaoii^ 

tioD.     11833. 
'  averment!  to  ihow  Federal  joriadiotion.     |  1831. 
plea:  aniwer.     |  IS3S. 


aning  for  too  mnoh  and  raooTering  what  ia  dne.     j  1838. 

ioatniotioiia:  taota  seaentUl  to  Tsoorerf  most  be  labmitted  to  the  jar;.     1 1839. 

efiiMt  of  ohangai  pending  anah  action.     1 1840, 

indezea  to  miaoallaneoiii  matter*.     (  18il. 

■Tidenoe  of  the  aziateaoe  of  the  eorporation.     {  1U8, 
botdan  of  proof.     |  1847. 

aorp<»ate  aziateaoe  admitted  by  pleading  the  general  iama.    f  IHB- 
no  dafenaa  that  oorporktion  not  legally  organiiad.    1 1849. 
proTidad  thaia  it  a  eorporation  dt/aelo.     1 1860. 

theoriaa  »•  to  what  ia  naoaaaaiy  to  oonatitute  a  oorporation  lU/atIo,     1 18SI. 
vatidily  of  oigauintion  qnaationable  only  by  the  Sbite.    S  1882. 
(tookholder  actopped  to  deny  it.     S  18S3. 

thia  prinoipla  limited  to  oorporationa  wbioh  may  lawfnlly  aiiat.     1 1S54. 
oonatitntionalitj  of  the  oharter  or  gOTaming  atatnte.     |  1856. 
defenee  th*t  the  oharter  waa  obtained  by  trand.    1 1866. 
illnatrationa.     1 1867. 

where  tha  prooeading  againat  tba  oorporation  i*  by  or  on  behalf  of  th«  oorpora- 
tion.   S  1868. 
illnatrationa.     |  1859. 
illiutrationa  oontinaed.     |  1860. 
iLoatcatioiu  eontinned.    {  1861. 

aatoppel  to  aat  np  non^exiatenoa  of  oorporation  at  time  of  anbaaription.     1 1S62L 
obarter  forfeited:  oorporation  diaaolrad.     %  1863. 
mie  woA*  in  faror  of  atookholdei.     8  1884. 
effeot  of  payment  of  initallmsnt*  or  aaaeaementa.     1 18Q9. 
effect  of  taking  part  in  organization,  attending  meetinga,  eta     |  18M. 
the  aame  whare  the  righta  of  oreditora  are  Involred.     1 18ST. 
oppoiing  dootrine  that  the  ezUtenoe  of  the  eorporation  mnat  be  prored.     (  1868. 
a  jndiaial  reriew  of  tha  deoiaiooa  on  thia  queation.     |  1809. 
continued,     fi  1870. 

□outianed:  the  proper  dialiaotioa  atated.     |  1871. 
oaaaa  where  thia  defenaa  waa  aQOaaaafnl.     |  1872. 
view  that  qneation  not  triable  in  eqnity.    S  1873. 
6.  CondMt  ihoubig  mtmbtnMp;  tttopftk. 
general  dootrine.    |  1B77. 
the  Amarioan  doobrina  atated.    1 1878. 
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AMoMmenu— {Con  tinned). 

■nbaoriptioD  implied  ft«m  MKng  M  »  mambar,     |  IWJ9. 

■ome  oontrkotoal  buis  neoeflsary.     {  t879ft. 

nnden  nonooapliMiM  with  fonrftlitisa  imnuttertal.     I  IS80. 

endaatiuy  ohwMtar  of  pMtionlu'  ftMti.     1 1881. 

•sceptioQitl  cuea,     |  1882. 

•atoppal  to  dany  nlidity  of  iharM.     |  IS8& 

farther  of  tkii  prinoiple.     |  ISSl. 

theory  that  ttookhoLilerf  may  rapndiata  tdtnt  «>rei  ahuw     f  1SS5. 

uotwithatanding  the  aoti  of  agenta  of  the  oompsny.     1 1880. 

u  in  caaa  of  tt  void  unklganvation.     S  1687. 

otharwiM  in  oaaea  of  a  good  aRidgamation  or  raorgini^titKi.    |  I8SS. 

•videDoa  not  laffieieDt  nnder  tbi«  rale,     ]  1SB9. 

•ffeot  of  pMDTe  acqaieioence,  loohet  and  lapae  of  ttnta.     t  I89IX 

aoqniaaoenoa  of  the  eorporatiou  eatopa  it  from  deaying  ralidi^  of  Hi*  ■nbwrip- 

tion.     S 1891. 
opentiOD  of  thia  prinoiple  where  the  iharabolder  ha*  been  reltaaed.     |  tSBZ. 
■nbaoription  prior  to  inocxpraition  good  vitbont  met*  of  ratiSoktioD,     |  1893. 
•ondaot  ihowing  memberabip.     )  IBH. 
paying  oallt.     1 1895. 
•erring  aa  a  director.     1 1896, 

•erring  in  »  corporate  office  which  out  only  be  filled  by  ■  aharabolder.     1 1897. 
when  the  principle  worka  to  ezolnde  the  aharelioldar  from  the  company.     |  1898. 
illnatrationt  of  the  foragoing.     |  1899. 
attending  oorporate  meeting*,     i  1900. 
voting  tJ  a  atookholdsr.     |  1901. 
dootriDB  that  pledgee  of  ahare*  doea  not  mate  biotaoU  a  AanLMn  by  Toting 

at  oorporate  maetiagi,     f  190& 
giTtng  a  proxy  ao  aa  to  vote.    1 1903. 
partioipatiiig  in  management  of  eorporetion.     |  190^ 
illnitrationa.     §  1905. 
iUnatiatioDi  continued.     |  1906. 

oondnot  ratifying  an  agreemant  to  take  ih[u«a  in  a  fntnre  oompany.     1 1907. 
acting  aa  member  of  proviaional  committee,     %  I90S. 
teoeiving  dindenda.     j  1909. 

paying  oalla,  aerriiig  •«  director,  aUeadiog  meetinga.    1 1910. 
condnct  ratifying  aubocription  by  nnanthorized  penon.    (  1911. 
tfae  penon  mnat  be  held  ont  aa  aharabolder  with  bia  knowledg*.    1 1912. 
view  that  otheia  mnat  have  aeqnired  tight*  on  the  faith  of   the  act*  ut  the 

•tookhoUer.    S  1913. 
waiver  by  oondoet  at  irregularity  of  aaaeaimant.    t  1914. 
6.  Boot*  mid  record*  ^  eoTjtoratim  a*  evideitee. 

reoorda  of  the  oorporation  admiiible  againat  the  oorporiition.     {  1918. 

book*  of  the  corporation  not  admiaiible  to  connaot  a  attanget  with  Um  corpora- 

ben.  una. 

are  evidence  (rf  aooaptanoe  of  anbaeription,     1 1920. 
teat  by  wbtob  to  determine  their  admiaiibility.    S  192L 
admiaaibility  a);ainat  thoae  acting  aa  SMmber^     1 1922, 
to  wbat  extent  axplaiDable  by  paioL    1 1928, 
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fDrthw  of  this  mbjeot.     |  I92S. 

ocdinwj  mode  of  nuking  proof  in  metuam  tn  aMNmaBto  vndn  Uifa  !«)•.    i  1096. 

book*  evidenoa  in  oaw  of  •aeooMiTa  tnuattn.    |  US7. 

booki  twueribod  from  original  nbacription  papont     I  19SS. 

An  i]ln4tntion  of  the  foTsgoing.     1 19S9. 

effMt  ef  fkilnre  to  deny  nnder  OAth.     |  1980. 

not  GvidanM  »gun>t  a  itookholdw  n  raapwt  ot  prtnrta  dikUap.    f  IRl. 

boaka  ot  aMonst  of  tke  oorpontien  ia  •otiMiB  «|^iiut  ato^boUan,    |  MS. 

roeord*  of  tbo  oommWonera,     {  108S. 

eSeot  of  the  oh*rter  m  •rideitoe.    1 1930. 

•TideDOs  ot  MWDt  of  labsoriber.    |  I93T. 

tht  nnul  andenoa,     1 1938. 

■Tidonoe  whioh  hu  been  b«ld  anffloiant.     |  IBM. 

daoluatioiu  and  •dmiaaioni.    B 1940. 

niBaient  aridenoa  of  acoeptanoo  of  proposal  by  oorpontuM.     1 1941. 

wheo  osrtifiad  oopj  «(  HibaaiipMaa  ia  aot  aridsaoai     1 194>. 

oertifloata  of  the  uoratary.     |  191S. 

8.  OilMrToliiU  (tferidenee. 

gannlnaBaaaot^aothataigBatafaa.     •  I940. 

depoaiton  in  nringi  banki.     1,1917. 

■nbaeriptioa  by  ^ent  or  attomoy.     1 1948. 

intoipratation  of  partiaiilar  anbaoriptiiHi  paper*.     |  1949. 

borden  of  proof,     fl  I960. 

wiim  of  the  itook.    f  i9SL 

otbat  point*  of  sridenoa  in  anoh  aatioBi.    |  19SS. 

9.  Z><A>iMi  <o  octMW/or  <uKMinra(fc 

loop*  ot  the  anbjeok    |  IMS. 

sabaoription  faigned  and  trandvlent.     |  I9S6. 

no  oontzaat:  abandonment  of  sabaoriptioa  paper,     1 19S7. 

iU^ality  ot  tha  inbacription  or  allotmont.     S  19S8. 

that  the  sbare*  vera  not  allotted  by  nombera.     f  1H9. 

tli»t  notea  were  reoaived  from  the  anbaoribor  in*te*d  of  moneir.    1 1980. 

raleaaa  by  diraotor*  of  other  ihireboldan,     |  19S1. 

noa-dalirery  of  itoak  oarti&cat«.     1 190S. 

gnannty  that  oompanj  will  pay  intereit  on  atook.     1 196L 

legality  at  the  aaMumant.    S  1904 

prior  forfeitnre.     i  1966. 

tranafen  to  aaoape  liability.     |  1966. 

that  the  direaton  made  an  RaaignmeDt  of  tha  right  of  action  in  fnmd  of  the  Mr- 

pcratim.    S  IW. 
vioUtioo*  of  ohartat.    1 1908. 

iUoatntioiiai  failnra  to  expand  tha  amount  raqnirad  bf  Its  ahaiter.     1 19M. 
□oB^taaaanaa^  maltaaaanoa,  or  miimauagsmant  by  tb*  diraotan.     )  1970. 

HtMfciaimfc  smi. 

imcakritiaa  In  owponta  aotioa.    1 1972. 

iiragnlari^  ar  illegality  in  the  elaoUon  of  dinotara.    1 1979. 
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— Attachmuit  INDEX. 

-(OontiDned). 
DOD-oompliuiM  with  ohu'tw  proritioiM  •■  to  tiim  at  « 

1197i. 

•bnodonnMBt  of  tha  sntarprua.    f  1970. 
loUl  ftbuidoDinant  &ad  long  UpM  of  timo,    S  1976, 
iUnrtnttioiu.    1 1977. 

inadoqiucy  of  meuii  of  oomplstiiig  iti  nndactakisg.     |  1978. 
naolntdoa  to  wind  np,     |  1979. 
m1(  oi  1mm  of  tXl  tha  oorponta  property.     |  19S0i 
ahuigM  in  tb«  loMtioii,  roaU,  tarmiiii,  of  the  propoMd  milnNtd,  ^wnkriwd,  «t& 

11981. 
Ulnitrktioni  of  oppoaing  thooriM  on  thii  qnNbon,     |  1982. 

AMOtl. 

Bm  Inboltsn*  Corporatioks;  EiouTisa. 
of  ioaolTODt  oorpontioa  —  diitribution  of.    S  6SSS. 
ooIloatioD  of  b;  raooiTor  of  owpomtiou.     fl  6959-6973. 
AaaignM. 

Sos  AtnioKSi  Paathb. 

right  of  Mtion  in,  for  unpaid  itook  snlwoiiptionf.     f  SMS,  et  Mg. 


See  Nbootublb  Patbb;  TKuiniu  ov  SB^sa. 

by  oorpMmtiont  for  onditon.     Sae  Imboltkitt  CoaroKATiom,  cnbd.  1. 


See  Prouotiu. 

who  inolnded  in  tha  w^kL     |  43. 
AaaociKtlon,  onincarporatad. 

dwd  by  member  of.     i  11109. 

penonml  lubili^  of  mamban.     |  6167. 
Asatimpait. 

Sm  Aonom. 

oorpontioM  m>7  nwintain  aotuwi  oL     t  7381. 


Bm  QAKMismixiTT;  FoRiran  Cobforatiobs. 

■gainat  itook  aharei.     Sm  Sharm,  aobda  1%  20. 

of  debt  due  ihareholdar  for  aharaa.     I  S076, 

agalut  national  banka.     U  7S74-7378. 
1.  AjfaiiiMt  wrporaiionM,  generallg. 

oorpoiationa  an  "  penooa  "  within  tha  attachmant  lawa.     |  7790. 

eorpontioni  not  attaohabla  in  aotiooa  against  ahareholdeia,    |  7791. 

gnnnda  of  attachmant  againat  oorporatioaa.     S  7792. 

lien  of  attaohmenta  against  oorpotationa.     §  7793. 

attaohments  not  leviable  after  appointment  of  reMirol.    |  779t> 

attaching  oraditora  entitled  to  piaferenM  in  diatribntioii.    S  7790. 

attaohmenta  by  direotora.     |  7796. 

what  propart;  attaohabla.     I  7797. 

boad  for  altaohment     B  7798. 

Ualiility  to  attachment  of  oorporationi  fonned  b;  tha  eonenrrakt  UgiilatiM  of 
diOarant  BtatM.     1 7799. 
S.  Agakut/ortigTt  eorponUiuu. 

prooeedinga  i»  rtat  againat  foreign  aorporati<ma,     %  OOOS. 
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INDEX. 

AUMluiMiit-{GoBtiDiMd). 

fonigii  oorpoTstioiu  whan  not  dMmcd  i>on-rMid«nti  within  the  mMning  of 
attwhrnent  Uvi.     S  S06a 

•tktntM  giving  •aoh  attaohmenti  nwy  b«  MtroMtivs.     |  8061. 

•ffeot  of  K  diuolutioa  of  corpontioii  npon  tba  nttkohmsnt.     f  8062. 

depoait  ol  foreign  iiunnno*  oonpuiy  not  atUwhable  by  foreign  creditor.    1 8063. 

ftttMhmanti  in  oanrts  of  the  United  Btktaa.     |  80ei. 

•ttMbmant*  by  non-ieeideDt  orediton.    |  SOttfi. 
AttoTii«7-g«nana. 

See  Quo  WABKum, 
AttortMys. 

Sea  AaxKTs;  UiMAami  Asbmt. 
1.  BttaiMrufbyiioryoratiat, 

pieliminuy,     1 4804, 

nppemnoe  eridenoe  td  hit  aathoritj.    S  4MB. 

what  ofloon  and  agenti  at  oorporationa  hive  power  to  amploj  oonoML    S  4866. 

vatiinei  nMd  not  be  nnder  aeaiL     1 4807. 

when  tund  the  oorponrtioii  by  kdmiatioa*.     S  4688. 

einplojmont  of  additional  oonnael  in  epaoial  oaiet.     1 4809. 

p<Hnta  of  prof  Mai  nnal  ethiea  involred  in  inoh  eDgagemeott.    1 4870. 


organintiMi.    |  ISA. 
ikmptc'  «at»t«a. 
See  ImoLTKHor. 

Bee  CoRFOBATB  Pownts;  Cabhibb:  T>li.bb. 
banking  power*  ganeraUy.     Bea  Cokiobati  Powibi,  rabd.  II. 
).  Btafu.  potaert,  and  dtOk*  qfeaihitr.     H  473»-4T7I. 

2.  Pomr qfcaAiT toUadOu bank bf  dtelaraliout,  tie.    H 47TT-47SB. 

3.  Pt»trM^eaMtrtoutMiigiugotiiM€  paper.     H  4789-4807. 

4.  Pouar  ^  eatMtr   ttmOhtg   enUJuata    </ (fepotil  swf  1A«  tnt^UaOnt  ^  <A«eir 

n  4813-4820. 
6.  FTaad»andimUiiftaMtr,UMm^.     H'4824-48!9. 
6.  POHMnand  SoUfiCyq/'&miielfcr.     114832-4842. 


ion  ol,     1 137. 

organintion  of  company  for  promotion  of.    B  178. 

Mfit  Mtdatlea. 

Sea  IxscrBAHOi  OoRPOXATioira, 


organintion.  of.     S  17B, 
Baqnasts. 

See  CoBPOXATB  Powbbb. 

of  paraonalty  to  foreign  oorpcratioL     |  5829. 
BoftrdB  of  trada. 

oTganiBtion  of.     |  IM. 
Bonna. 

■took  iaanad  to  boDdludden  M.    11689. 
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Books—Bona  Ma  pnrch'n  INDEX. 

Books  and  papors. 

Bm  Stidisos;  IvspicmoN;  RsooaiM. 

1.  Right  nf  thartholdtTt  to  intpeet. 

BkCuM  and  extmt  of  the  Hsht  of  a  ■hanholdu'  to  iiupeot  th«  oorpont*  book^ 

14406. 
•tatntw  denooDDing  penaltiM  for  Mfa«in{[  thu  light,     f  4407. 
ooDitmctiou  of  lash  itetatai.     j  4403, 
•neb  refaul  paaUhed  ariiniii«il7.     j  4409. 

■tatntas  denooiioiiig  a  forfeiture  «nd  dttnagm  kgainst  the  ooupaBT.     1 4410. 
•tatntea  pnnuhing  the  offenaa  u  a  ini«dei>ieMU>T,  flaiDg  the  ooipontioD,  and 

giTing  an  aotioa  lor  damagea.     |  4411. 
when  right  gnarmotead  by  atatota,  motive  for  ita  Mwoiae  imMtarial.     S  441& 
view  whioh  makea  the  atatufanr  right  a  qaalifiad  right     1 4413. 
other  qDDatioDt  onder  atatutea  giring  right  of  inapeotiaii.     1 441L 
itatntei  ginng  panaltiea  lot  refnaing  to  fnmiah  atatanaDta  to  atoakholdera. 

I441B. 
atatnte  rvquiriiig  oorporata  booka  to  ^ba  brongfat  Into  the  atate  for  inapaotiaa. 

(4418. 
b^-UwB  and  other   oorporata  regnlattena    daolaring   «r  regelating  Uia   right. 

14417. 
theory  that  right  not  enfwoed  nnleaa  thete   ia  a  defined,  diatinet  di^ata^ 

14418. 
right  not  allowed   ba  ipeenlative   porpoaea,  gratifieatian  of   muioeilT,  tto. 

14419. 
nor  where  the  eiemiae  cd  the  right  would  prodnoa  great  inoonvonieooe.     1 4tfOL 
right  to  make  aopiea  and  eitraola,     |  4421. 
DO  answer  that  it  i«  inoonvenient  to  grant  the  right.     1 4422. 
willingnua  of  the  oorporation  to  bny  th«  lektor'a  aharaa.     f  4423. 
atookholder  mnat  make  the  inapeotioa  in  a  peaoeabl*  maimar.    1 44S4. 
oontroUing  the  manner  of  the  inapection.     %  4426. 

■tookholdar  may  azeraiss  the  right  through  agent,  attorney,  or  axpart.     •  4486. 
paaoa  where  inapaationa  hare  been  granted.    1 4127. 
oaaee  where  inapaotiona  haTs  baan  retosed.     |  4428. 
direetort  oannot  exolude  one  of  their  own  number  from  awMaa  to  the  oon^aay's 

booka.    i4429. 
inipeotion  of  boota  of  a  foreign  oorporation.     S  4430. 
nutndtmtui  the  proper  oifil  remedy.     (  4431. 
whether  a  remedy  alao  in  equity.     )  443^ 
praottoe  under  the  writ  of  mUKlanMM  in  auoh  oaaaa.     1 4433. 
former  pcooaadingi  rtijudieala,     1 4484. 
appeala  aod  write  of  error  from  ordera  of  inipeotiou.     B  443S. 

2,  Uitoellatuout. 

aa  eridenoe  of  organization  and  uaar.     |  7702. 

aa  evidenoe  in  actioaa  bj  and  againat  oorporationa.    1 77S8-774L 

ratifioatioa  1^  corporatiou  not  impliad  Itain  atttiy  of  fraadabat  traaaaetiaaa. 


of  unpaid  aharea,  righti  of.    U  1680-1897. 
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INDEX.    Boiu 

'(Cmitinaed). 
1.  OfAaT«t,  tugeneroL 

osrtifiaitM  of  ■took  not  lugatikbl*,     1 2G87. 

vmg«  of  r^uding  thtn  naftotiftbla  not  good.     1 2&1S. 

bat  aza  jwui-iMgoUabla,     1 268>. 

gronnda  apoa  which  th«  eonrts  aphold  thoir  Bmni-nagotiabts  qnalitj,     g  2590. 

vkw  that  iowtjCda  pnrohaasr  takM  ontjr  titla  of  faia  T«ndor.    |  2S9I. 

Ihia  view  iUiutnted.     |  2092. 

•ontnu7  Tiaw,  whara  tha  oartifloata  is  d«It*orad  with  blank  paw«r  ot  atUme^, 

ate.     I2C0S. 
whan  nnragiitarad  tranafar*  ate  anbJMt  to  tha    aqoitr  of    ttie    oorponlioii. 

t2B94. 
•loaptlon  that  oorpotatioD  aatoppad  to  dany  the  TaHdity  <rf  oartifioato*  for- 

mallr  ianod.    |S39«. 
tha^  eorparati(m  liable  for  fraadnlcnt  ovariwaaa.     |  2696. 
aOaot  of  a  pladge  of  nioh  a  oartifioata.     )  2697. 
oorpontiou  aatopped  hf  ita  booka.     |  2S98. 

pnrchaaata  not  bonud  to  look  beyond  tha  faoa  of  tho  ahan  oartifloata.    t  S99. 
mle  Umitad  to  oaaaa  whara  tha  oartifloataa  hara  bean  ivnad  by  the  oorporate 

offioar  ampowered  to  iHce  oertifioatea.     1 9800. 
axtaot  of  right  ol  oorpoiation  to  treat  ngiatend  aharahoUer  aa  aotnal  omar, 

12601. 
S.   mo  <ww  McA  jntrdkoMr*. 

who  a  IxmajUU  pnrohanr  withoot  notioe;  mnal  hare  paid  the  pnrohaae  taaaej 

before  notiee.     S  2603. 
U»  pendnt^  when  not  notioe.    |  SeOi. 
who  not  an  innocent  purohaaar.     j  2606. 
when  pnrobaear  from   oorporate  offloer  bound   to   loreatigata  hi*   aothorit;.  ' 

12600. 
who  not  a  pnrohaaer  Cor  ralua.     )  2607. 
Qotlaa  to  pDiohaaei  front  ofloar  aoting  aa  his  agent.    1 180S. 
notioe  of  brokar'a  want  of  anthorit;  implied  from  failara  to  acaonta  blank  power 

of  attorney.    1 2609. 
eircnmatanoaa  (uffloient  to  pnt  a  pnrohaaer  on  inquiry.     1 2610. 
Bondholdsra. 

See  CoKPoa&Ti  Bonds. 
ramedieaot.     H  6121-4128. 

Sea  OoKHMUTi  BOKDS. 

for  attaehmant  againat  oorporationa.    |  7T98. 


powen  of,  generally.     |  S968. 
Boycotf. 

See  IxjUNOnotta. 

iDJaootions  againat.    |  T78S. 
BraMding  domeatio  nnlmala. 

□rganintion  of  oorporattoa  for.     1 138. 
Brlbary. 

See  IsfiKTIHiMT;  TOBTL 
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Brldg*  eompuilM— By-lain        INDEX. 

Brldsa  oompanies. 

orgauii&tiaii  of.    S  139. 
Broksra. 

dulingi  by  in  ihMM.     Sm  Seari^  lubd.  II. 
Bnrdan  of  proot 

B««  CosPOKATi  XlxmufOi;  Btidikom. 

to  utabliih  oorponiti  uutano*.     (  18t7. 
By-laws, 

3«e  CoKPOEATK  FowiBB;  Ui/TSA  Tutis. 
1.  NcMrt  Md  intmyr^aiiaa  of. 

whkt  ii  a  bj.biw.     |  93G. 

dutingniihed  from  «  rMolntion.     S  938. 

dutisgnUbtd  from  «  NKnUtiou.     S  937. 

mmucipkl  ordinuioM,     g  93S. 

to  whkt  extent  »  law.     |  939. 

1DM.-J  opnats  M  *  oontraot  Kmong  tb«  trembtM.     g  940. 

memban  aharsed  with  knowltdgs  oC  b;-Uw«.     |  941. 

to  wbat  sitoDt  binding  on  third  peraona.     |  942. 

IbrmsUtiet  reqnirad  in  enacting.     1 943. 

not  noticed  jndioially,  bat  moat  be  prored,     j  914. 

wairei  of.     g  94S. 

not  ratroaotiTs,     g  916, 

where  enacted:  no  eitnterrit<sial  forot.     g  H7i 

interpreUtion  of  bjr-lawa.     g  948. 

action*  apon  bj.laws.     |  949. 

action  CO  bj4aw  m.HTig  memban  liable  for  debti  of  owpontioD.    t  B5(^ 
&  Pouw  lo  mnaet  and  modt  qf  ataeling, 

inberent  power  to  make,    |  9G5. 

mnit  be  made  by  the  oorp<nator^  not  by  the  direoton.     1 9U. 

ohartan  contaning  thli  power  on  the  diieotore,     |  9C7. 

what  qnomm  of  a  aeleot  body  may  adopt,     g  958. 

dalegataoQ  of  power  to  aelest  body  doea  not  noomirily  divett  power  of  (eneral 

body,   ggsa, 

amendment  aod  repeal  of  by-law*,     g  900. 

ganeial  atatntory  power  to  make  by-Uwi  not  inoonaiitent  with  law,  ete.    1 9S2. 

for  management  of  proper^  and  regulation  oF  affitin.     g  9S3. 

for  the  legnlation  of  itt  property,  managamant  of  iti  afiUn  and  tranafer  of  iti 

•took.     1964. 
and  aa  to  oorporate  meatingik     g  B6G. 

oorporate  meetinga  and  rotiog,  forfaitore  of  aharaa,  penaltiei,  etc.     g  968. 
ooDceming  offioera,  meetinga,  eleetiona,  etc     g967. 
numagemeiit  of  property,   legnlation   of  a&in,   tranafer  of  itocli,  dntiea  of 

oSican.    g968. 
•amo  aapraoadiog:  alao  onmbar  of  direetora,  penaltie*,  lieu  npoa  ihtia^  etc 

gg69. 
proviaiona  applioable  to  benevolent  religion*,  edncational,  literary,  •oeial,  and 

othai  Bocietiaa,     g  97(X 
proriaionB  applicable  to  railroad  companisa     1 971. 
pro*i*ioDa  applioablo  to  boom  and  navigation  eompaiiieft    g  972. 
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DIDEZ. 

By-lain—  (Oontinned). 

Tftriooa  othar  pToriiicnu.     |  B7>- 

M  to  fothHiug  ihum    |  97i. 

hoir  oisotod.    1 97S> 

bow  Mnanded,  repealed,  ato,     |  976 

•&Mt«d  by  th«  dinoton,  aCo.    1 97& 

seademiat,  oallegaa,  aaiiuiiarLai,  niuTanitiBi.     J  070. 

buika  of  diacoant.     B  080. 

braading  BMOoUtiona.     1 081. 

bridga  companiaa.     |  082. 

tmilding  and  ooMtraoUon  oompauiaa.     |  08S. 

MDal  oompaniaa.    |  984. 

gaalight  oompanisL     |  985. 

gnano  oompftniai.     B  980. 

gOMmnty  oompamai.    g  987. 

boDiaatakd  aoupaiuaa.     1 9S8. 

hotal  oompanica.     I  089. 

indnitnal,  MHOparatiTt^  and  motnal  banaflt  aodatia*.     1 090. 

inland  navig»tioD  oompaniea.     {  991. 

imumioa  oompaniaa.     1 092. 

libiarjr  oompaniaa.     |  903. 

mannfMtoriDg  oompaniea.    1 994. 

mining  and  amalliDg  oompaniea.     |  990. 

navigation  improvomant  oompuiiea.    |  098. 

plank-road  and  tnrnpiko  companiaa.     |  9S7. 

ikilraad  oompaniaa.     S  008. 

nligiona  oorporaUon*.     |  000. 

nfe  depoait  oompaniea.     |  1000. 

aaTinga  banka     |  1001. 

telagmph  companiaa.     |  lOOSl 

tnial  oompaniaa.     1 1003. 
S.  SeqmlUttand  talidltf. 

genaral  atatamsnta  of  tha  raqnidtaa  of  good  by-Iftwa.     1 1010. 

mut  not  b*  oontnry  to  the  ohwtar.    1 101 1. 

illBBtrationa.     |  1012. 

mnit  not  be  contrary  to  law.     1 1013. 

limitationa  of  the  foragmng  rale.     1 1014. 

miat  not  be  contrary  to  tha  articles  of  iDOorporatiOD.     S  1010. 

mnat  not  be  contrary  to  oonmon  right,     S  1016. 

illDBbstiona  of  mnnioipal  ordinanoea  oootrary  to  oommon  right.     1 101' 

moat  operate  equally,     g  1018. 

■nut  not  diatnrb  reated  righta.     t  1019. 

mnat  not  be  nnreaaonabla,  oppieaaire,  or  eKtortiooate.     S  1020- 

nnat  be  rcaaonabte.     |  1021. 

laaannablaneaa  of  ooiporato  by-lawa  a  qnaation  of  law.     t  iOS2, 

fllnatraUona  of  by-lawa  held  Toid  becanae  uueaaonabla.     g  1023. 

inatanota  of  mnnioipal  by-lawa  held  nnreaaonabla  and  hence  Toid.     ■  1 

tlfautektiMM  of  mnnioipal  by.Uwi  held  not  nnreaaonable.    g  102S. 

by-lawa  teaching  tha  admlMiea  of  penoaa  to  tbe  freedom  of  a  plaee. 


^an/GoC^lc 


■r-taws-OompbaU-a  Mt  INDEX. 

B7-Uira— (OontiDiud). 

\iy-]aiw  oompelling  alaetod  member  to  wear  timy,  Bad  psy  InttUttoa  (m  or  k 
forfeitnre.    |  I0S7. 

mnst  not  be  in  rMtniot  of  trade.     |  I0S8. 

(Im  uioiaDt  bw  on  thi*  cnbjeat,     g  1D29. 

b]r-lAira  MUblUhing  oombiaktiom  kmimg  irorkmn  te  BtmintuB  piioM.    f  lOXL 

ngoUtliig  or  ruCruning  traufon  e(  wh*tm.     |  lOSl. 

orutiiig  a,  Ilea  npoo  thwca.     1 103& 

relwiiiig  ihkraholdara  from  their  obligitioD  of  pkynnit,    t  lOSSa 

rastriotliig  tbe  right  to  «ae  in  the  eoart*.     |  USi. 

oompelling  mambtn  to  mbmit  Ounr  diapatea  to  erbitrktioB.     ]  lOW. 

power  to  aQfoTM  bj  peoimi>ry  fioM.     (  1036. 

«annat  be  enforoed  by  &  forfaitnre  of  property,    t  lOST. 

nor  by  a  torfeitora  of  iharea.     )  103S. 

otherwiae  where  power  ezpreeely  oonfarred  by  cAiMtw.     g  UHB. 

the  fine  or  peiwUy  mnat  be  oartain,     |  lOW. 

■"'ifing  the  oorporation  a  jndge  in  ite  oirn  ease.     |  IMl. 

TiewB  ai  te  the  proper  meaettge  of  aneh  fioee.    S  1H2. 

illostrationa:  by-Uwa  of  building  aaaoeistiena  inponng  exeeerire  flnae,     |  IHS. 

impoaing  fine  for  noil-aooaptMioe  ot  a  oorporkte  offloe,    f  WM. 

impoaing  flnea  (or  non-attendanoe  at  oorporate  naettnge.    |  IML 

by-law*  regelating  the  ooodnot  of  oorporata  memben.    1 1048. 

dieinalinBtion  of  the  ooorta  to  interfere  with  the  by-law*  ol  ac 

valid  In  part  and  roid  in  part.    |  MMS. 

eetabliahing  a  qnomm  of  the  board  of  diraetetK     |  lOU. 

regulating  oorporate  eleotiooa.     |  lOOO. 

forbidding  aaoret  aoeietiee  in  ooUagee.     |  lOfil 

iutanoee  of  by-lawa  whieb  hare  been  held  Talid.     |  MBS. 

oonolMioB  of  Title  One.     |  I0B3. 
4.  Mitetltameom. 

aolionB  on  by  eorporation.     %  7405, 

pleading  In  aotioni  on.     8  7624. 

effect  of  aa  eridenoe.     1 7749. 
'Building  aasodntioiiA. 

Sea  Oeoahizatioi',  anbd.  1. 
Building  towns. 

organintioD  ol  companiee  for.    1 14t. 


□rganication  ot  companies  for.     |  I4!& 
Oabl*  raUvBTi. 

See  Stout  Bailwats. 
Oftlls. 

Sea  Oartal  Stock,  anbd*.  t-t. 
Camp  maetings. 

organiiatioD  of  ooropany  for  oondneting.     |  14S. 
CkinpidKn  eommtttaaa. 

See  PoUTTOAL  Cltth. 
Oftmpbell'a  set. 

See  Htcuoskoi,  anbd,  1. 
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OTgMiiBtiiiD  of  ataal  eompmay,     |  IM, 
OuMMllatlan. 

Sea  CoimuoTR;  SoBsaRiPTioNs. 

of  (took  ■obMiiptioa.    |  HS9. 

of  dead,  M  olond  npon  title  ol  MTpOMtioft.     1 1SB9, 
Oapital  stock. 

Sm  8HAat8;  Taxatior. 
1,  Satmtqf  capital  ttoei. 

in  gsnanL     f  1039. 

dafiDitionaof  "MpitUatoc^''    |  lOtO. 

diCEwMiot  batvMa  aotiwl  (took  uid  potantUl  rtock.    f  lOSl. 

diltiuatioit  batwwn  okpitkl  itook  mnd  tkngiUa  pnipartf,     |  IM2. 

whkt  U  empital  (tod  viewed  m  » tniit  fund  for  eredhon.     |  1063. 

wheD  npibU  ineladee  profit*  uid  tnrplsi.     1 106i. 

■hue*  lometiinM  iiwppropriatelj  oftlled  "  itook."    ■  IIW. 

tbkree  we  penoiul  proparty,     |  1066, 

M  Me  eheraa  in  onlnowpwatad  joint  itoek  aompMUM.    1 1007> 

Bot  good*,  war**,  and  marohandiae.     |  1068. 

not  "monere."    1 1069. 

ira  ohoaea  in  Mtion.     |  lOTO. 

■haraholdera  not  oo-ownera.     1 1071- 

exeoatioD  tfuntt  intereat  in  oorporate  propertj.    1 1078. 

■hareholdara  oannot  eoaTa;  corporate  property,  though  all  Join  In  tbe  deed. 

11073. 
Iltooiporating  a    parbiatshipi  mode  of  aaoDaading  to  tha    pattnetahip  atfata, 

11074. 
cannot  aol  for  the  oorpOTatioa,  or  bind  it  by  admiMtoiu.     |  1076. 
not  in  a  tract  raUtioB  toward*  the  eorporation.     I  1076. 
eannot  ana  tbe  diraotota  at  Uw.    f  1077. 
not  retponaible  for  iti  torti.     1 1078. 
aot  in  pririty  with  aaoh  other.     |  1070. 

not  neoeaaary  partiea  t«  aoita  Id  raapeet  o(  corporate  rigfati;     |  lOBO. 
not  afieotad  with  notioa,  at&     |  lOBl. 
lo  what  extent  fn  privity  with  the  corporation.     |  10S2. 
no  diatinotion  in  thaaa  leapoeti  batwaon  ineorporBtad  and  nnineorporited  eotn- 

paniai.     1 108>. 
a  eompuiaoA  batwaen  abarea  In  a  partoerahip  and  ahara*  in  a  eompaay.     |  108i 
oapital  atook  a  liability  ot  the  eorpocBtion.     |  lOSdw 
S.  Surraidtr  </  aftaru  and  refeoM  qT  t/iarehMtrt. 
nbaeiibor  cannot  withdraw  at  plMonra.     |  ICII, 
Bor  ean  the  ooTporation  relaaaa  him.     |  ISIZ 

inTalidi^of  azbrinaio  and  eollataral  a^reementB  releaafaig  •harebolden.     1 151&  | 

■neh  a  releaae  not  good  aa  between  tha  aorporati(»i  and  the  anbacribar.     1 1514. 
bat  peracma]  agreement*  by  prmnoten,  direotora,  «  other  ahareholdere  to  par- 

obaae  are  valid.    1 161S.  j 

■o  right  of  witbdnwal  a*  againit  exieting  rab*crib*r»    1 1916. 

11817,  I 
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Oapltkl  rtook— (ContiDDed). 

farttur  of  thia  lubjMt.     g  1918. 

Eogluh  holding*  on  tbU  miliject.     1 1519. 

(urthar  of  tb«  BngUah  deoiiioni.     S  1S20. 

no  power  in  dirsoton  to  mooapt  larrandac  oqIm*  ezproMlr  gnuiM.     |  16Z1. 

diiMtoTi  nuj  not  dslejikte  ths  powar.     1 1G22. 

cuu  illaitrKtLTe  of  th«  Eaglitb  dootrina.     i  1G28. 

what  oanaallationi  good  u  to  fntnra  oreditora.     S  1524. 

fnrCbor  of  thit  anbJMb     |  ISZQ. 

DO  retoiMioa  after  iaiolTonay.     |  1G26. 

ralaaaa  or  modifloation  oE  oonditioiul  aabmriptioiu.     1 1527. 

whOTB  the  oompaD;  makai  radical  obangaa  in  ths  ofigiual  projaeti,     1 1538. 

rafnul  to  ba  a  ahanholdar  at  klL     |  1K29. 

ralaaiing  ahanholdar  wboaa  nama  ia  not  on  the  regiater. ,  |  ISSO. 

reisaae  of  aiudlotted  ihant.     §  1681. 

where  there  ii  power  to  "altar,  reacind,  or  abandon  oontraet."    |  IG33. 

where  direotoi*  bare  no  expraH  power  to  aooapt  anrrender.     B  16S8. 

inflnanoea  of  the  eqaitable  dootiine  ot  Uohea.     |  1531. 

effeot  of  the  oompany  taking  tba  ahara*  hack  and  reiaaning  them.     |  1S3S. 

no  dtviaion  of  the  oorporate  ^aper^  among  ahweboldsn  before  diaaalation. 

I16S0. 
reloaaa  where  there  haa  been  a  tranafer  of  aharafc     f  1U7. 
releaae  by  aot  of  the  oceditor.    f  1538. 

when  ralsaaa  ol  cme  atookbdder  by  a  oreditor  no  releaae  of  Uie  otfaen.    {  153B. 
roTooatiaii  by  fault  or  negleot  of  oommiHionera.    |  1540. 
rsEiual  by  the  oorporation  to  receive  tbe  anbaeriptiou.     t  IMl.. 
refmal  (o  aigo  artiolea  of  aBooiatioD  after  aigning  praliminar;  oontraat,     |  JSiZ. 
the  BngUah  dootrine  ou  thia  aabjeot.     S  15131 
ecaanre  or  revoeation  of  tbe  aabaoription  befora  deliTery.     |  ISll. 
whether  a  releaae  of  one  aabacriber  dtaohargaa  other  aabseribeia.     S  ISIS. 
fraodnUnt  withdrawal  of  preminm  note*  giTeo  to  mntoal  inanianee  oanpaay. 

I  ISIS, 
withdrawal  of  member*  of  bnildiag  and  nntnal  fnnd  Maooiationa.     |  1617, 
oorpomtioa  oatmot  relieve  inbaorilMr  by  porohaaing  hia  afaarea.    1 1H8. 
illnatration.     1 1519. 
ooUnaiTe  forfeitnrei.     f  lOBO. 

AmerioMi  jadicial  expreaaion*  on  thia  aabjMti     |  ISGL 
a  diitinotiTe  dootriao  on  thii  aobjaat  in  England.     S  1652. 
bat  bona  fide  oompromiiea  with  ahareholden  are  valid,     |  16S3, 
n*  power  to  oanoel  valid  fiufaiturei.     %  IG&l. 
valid  oanoellation  on  iaralid  ftronnd.     S  1666. 
mnuioipal  anbaoiiptioD  diaoharged  bx  bond*:  repordiaae  of  the  boada  at  a  re- 

dngtioD.     (  1553. 
aarrendering  atoek  in  land  companiaa  in  azehanxa  ol  landa,     %  I667> 
1,  AueitmaUi  and  eaSlM,  In  gentrxd.     See  AaeaiaaiaB. 
what  are  aatetamenta,  and  what  not.     |  1700. 
power  in  the  oorporation  to  make,     g  1701. 
whan  an  aaaeaament  neoeaaary  to  a  right  of  aation.     g  1702. 
whan  not  neoeaaary.    g  1703. 
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OftplUl  stock— (ContiDDad). 

MMMmeDU  tor  prelimiotry  azpeuM*.     |  1701. 

povnot  direoton  to  nutka  MfSMmenU.    1 1706. 

direohm  cannot  delaffata  powar  to  mmiitwial  offloen.     1 1706. 

powar  limitad  bj  the  chuiar  or  govarDiDg  atatnta.     1 1707. 

•tatntM  Mttboridng  MMaamont*  of  fnlUpaid  rtook.    j  1708. 

•tatata*  rattraining  the  power  to  m>iiMi    |  1709. 

•tockholder*  oannot  qaaation  the  naoaaiity  (or  tha  oall.    J  1710- 

aaaaaimaQta  anthoriaed  nnder  partioolar  (tatntaa.    |  1711. 

aftai  a  reaotntioa  to  diaoontiane  bnaiaaa*.     S  171S. 

illagality  of  one  aaaaaimapt  will  not  vitiate  anbaaqaant  legal  aaaeaamenta.     1 1713. 

periodicity  of  tha  oalla:  iatarraU  between  them.     1 1714. 

legnlaritj  at  maeting*  oonvened  to  make  aaieaamanta.    |  1716. 

iuterett  on  aaaaaemanta,     |  1716. 

aotion  to  reeorer  back  maaej  paid  on  an  aaieaament.     |  1717. 

in  the  omo  of  koorpontion  formed  from  a  partoenbip.    1 171& 

injnnetion  againit  the  enforoamant  of  oalla,     |  1719. 

aaaeaamanta  levied  againit  original  aabaoriber  after  lale  and  repnrohaaa.     |  1720. 

aaseumanta  innat  be  eqoaL     |  1721. 
fi.  Coiulitioiu  praxdenl;  fiiU  tub»eriptioii  —  oryaaiiaAm. 

whan  anbacription  ot  entire  oapttal  a  oondition  preoedent  to  *  Talid  aaaaaament, 
11721. 

illnatrationa  of  tha  mla.    1 172S. 

bonajSde  inbaoriptionB  within  thia  mle,     1 1720. 

where  tha  ohartar  fizea  tha  miaimum  amomit.     S  17S7. 

thia  oondition  may  be  waived  by  the  anbaoriber.    S  1738. 

illoetntiou  of  noh  a  waiver.     |  1729. 

rnla  appUeabl*  to  joint  atook  oowpaniea  in  New  York.     S  1730. 

illnatratioo.     |  1781. 

rale  where  the  oi^tal  and  nnmber  of  aharea  are  flied  by  the  merobars.     1 1732. 

no  valid  aaanaiment  nntil  capital  and  aharea  fixed.     1 173SI 

where  the  minimnm  amonnt  of  the  oapital  ii  not  fixed  at  all.     |  1734. 

aa  illnatoatioD  of  the  foregoing,     {  173S, 

tiia  preaeot  dooteina  ui  England.     |  17SS. 

wbetfaer  rule  appliea  to  new  atook.     S  1787. 

whether  a  condition  preoedent  which  oorporatioii  moat  Bhow.     |  173S, 

dootrina  that  aaaaaain«nt*  may  be  laid  befMe  all  •baraa  taken.     §  1730. 

further  of  thia  view.     |  1740. 

antGcient  amonnt  not  paid  in,  in  order  to  tranaaot  btuineaa,     |  1741. 

role  nnder  particalar  atatntea.     |  1742. 

where  an  organintion  ia  a  oondition  preoedent.    1 17iS. 
4>  Si^ekiiq/  tad  lutifieatioit  vf  Iht  tutettment. 

form,  anbatanoa,  langnaga  of  tiie  oaU.     g  1746. 

when  demand  or  notioa  nauuaaaij,     |  1747. 

when  not  neoaaaary,     1 1748. 

theory  that  no  notioe  ia  neoaaaary  esoept  to  forfeit.     |  1749. 

oommenta  mt  thia  dootrinei  the  Eagliah  doetrioe  atated.     f  1750. 

Engliah  holdinga  aa  to  the  form  of  notioe  and  mode  ot  giving  it.     |  17SI, 

for  what  length  ot  time.     (  1762, 
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■nffioiaiiar  ot  the  demud.    1 1763L 

whon  notioa  may  ba  by  pmroL     {  17M, 

•BTTioe  of  th«  notias.     |  ITU. 

notioa  b;  pnbUofttioa.     ■  17U. 

notiM  giran  in  nanM  of  ai)rponti«a  b«[ora  oluuiga  of  nusa.    S  1^7. 
7.  ForfMitrt  </  rtore*  /or  nonpiqnNCHi  <)/'  ■wwajwiafti     Bea  8b*km,  tabdai  7-9. 
S,  AttiwM  bf  eorjvraUpn  /or  ■iwwnitntfc 
9.  PoiBtn  (/  mrpontio*  m  raintiM  to  M  sMi  Motm 
IQ.  Inertating  tapUal  lack. 

fUraoton  no  p<nrar  to  iaen—i  okpHftl  (took,    f  3076. 

bnt  tDky  raoeiTa  cnbaoriptiOM  to  ea^tal  atoak  >at  fillad  >p.     ■  S0T7. 

bill  io  aqnitj  bj  rtookboldar  to  praraot  aooh  ineranaa.    i  S078. 

no  implUd  knthoritf  to  inor*M«  or  diminiab.     f  9071h 

inonaaa  bayond  aluwtai  linftatiim  void,    f  KWO. 

rabaoribar  may  NMT«r  la«tnU»«iito  wban  tabteriptioA  OlapL    IWBl. 

inegnUritiaa  in  anbioripticn  to  inocaxa    dapattw—  from  tha  atotnta.     |  VSL 

iir^BlariUaa  vilidatad  by  Boqniaaoanoa  and  eorad  by  aatoppri.    |  XOSiL 

illutrationa.     1 2064. 

furthar  iUnatntiona:  wban  not  n  dafanaa  to  an  aation  for  aalla    i  308S. 

abaiabiildwi  not  aJloitred  to  aat  np  iiragBlaritU*  tJXm  inaolTeney,    f  tOH. 

•fibot  on  tha  liability  of  thaMbolder*.    1 2087. 

Mithomad  ineiaaaa  will  not  lalaua  atookholdara.     1 9088. 

liability  wban  the  inaraaaa  ia  oanoalad.    13069^ 

ttatntory  indiridiul  liability.     |  SOBO. 

doofaina  that  tha  iharatakar  irtM  takaa  at  Um  tlaui  par  fiaUaonlytoaabMqB^ 
enditon.    1 2091. 

new  dootrina  that  a  oocporalinB  oan  meraaaa  ito  eapital  and  aril  tba  saw  dtona 
at  their  markot  Talna.     1 8092. 

faMraaug  tka  eapitol  by  laaDins  pratemiaa  dana.    I  9009. 

new  (took  to  ba  dlstribotad  ntably  among  aiiating  etoeUMUhn.    |  SOBi. 

ehartai  Taating  dineton  witk  a  diMMtion  ••  to  tha  diitiibntian  a(  naw  ato^ 
fSOStf. 

■took  iaaoad  without  giTlng  othar  atoekhoUan  aa  appoataaity  of  fn  rota  lab- 
•oriptiaa  oanaot  be  voted.    1 3D9S. 

liability  of  eorpentioN  to  itoafcholdar  far  rafnaiBg  to  to  dirtribata.    i  9097. 

enjoined  from  ehatgiag  atoaUcddate  a  hooM.    1 20B& 

bat    atookholder    paying   a   boina  oaonot  Moover  it   from  tha   oorpoaatica. 

fsm. 

nle  doat  not  apply  to  iharea  ot  anginal  itCMk  boaght  in.    |  SIOO. 

impoaiDg  a  limit  aa  to  tioa  'when  naw  ihana  taken.     |  UOL 

lemedy  of  oorpontion  where  ehareheUer  iaib  to  taka  kit  pnipcrtiaa.    {  910L 

tight  of  raaeiiaiOQ  where  all  tka  new  ■haraa  m 

power  ot  eorpotati^  to  reaeind  roto  to  vt 

ooutitatiooal  piohibitiana  of  Uie  Botitiaai  inori 

etatntery  prori^ona  raaperting  tha  b 

limitationaotHDoiutolenpUditook.    13187. 

deeMJona  nndar  partionlar  atotataa    |  S108> 

preferred  etook.     |  2109. 
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[Uinonri]  okanat  bo  inormied  axcept  in  pnnnMiaa  of  lawi    notiea   mart  b* 

ptiblUh«(L     ■  2110. 
nftticmkl  builu;  anent  of  aomptrollar  of  anrreno;.     S  2I1I. 

11.  Stdudng  eajiUai  jfocL 

cui  00I7  be  diminiafaftd  in  tha  mKOnar  preioribsd  b;  rtatnto.     S  2114. 

radocniig  by  ordarof  ooart  nnder  GnglUli  CompuiieB  Aat.     |  211B. 

prelimiiikry  axponoe  ii  not  "lot  oSipital."    S  2116. 

rsdnotian  of  "oommon  •took"  only.     |  2117. 

wheo  oorpoTfttioii  may  bo  compallod  to  Tsfnad  to  (hafaholders  the  whole  Mnonnt 

o(  the  ndootion.    |  3118. 
rights  ol  ihareholdor  in  raipect  of  his  Bnrrandeted  th&rea.    1 2119. 
aBToamant  to  iams  Tadaoad  atook  binding  on  oompaDy,    $  2120. 
iMuiag  oectiScatM  ol  iiid«bt*dDeu  to  ahsrsholden  for  their  aorrendered  ahtre*. 

1 2121. 
affaot  on  tha  liabiti^  to  oradittm.    i  2122. 

12.  Dhidendt,     BetHmosaiM. 
ganerally  oouaiderad.     g  2126,  tt  ttq. 
ralidity  and  propriety  at.     §|  21C2-2I64. 
atock  and  aorip  dividaada.     §g  2167-2169. 
right  to  diridands.    S  2172,  ei  ttq, 

ramadiaa  to  eompel  pttjmient  of.     S3  22Z7-2234. 
IX  InttrutJiearing  ttoeJc 

oorpontioQ  eamiot  contraet  to  ^y  interett  on  it*  ■haret,     S  22116. 

nor  gnarantae  dividanda  on  •harea  of  another  oompany.     S  2237. 

bat  may  guuantee  "intereat  dividends"  payable  ont  of  proGti.     %  3338. 

"  interaat  oartlficatea"  not  ahuea.     S  2239. 

protaotion  of  the  corp<M«tiDn  in  ease  of  the  loaa  of  ancb  ft  oertifioate.    S  3240. 

•n  illoatriitive  oaae  where  the  oontraot  to  pay  i&terwt  on  abarea  waa  held  roid, 

tZSll. 
14.  luue  iffpr^emd  itoet. 

power  to  iaane  prefarred  itook  m  ngaiDit  the  diaaent  ol  common  ahareholdera. 

i2Z44. 
power  to  iaane  aa  agunat  nnregiatered  ahareholden.    S  2245. 
whether  power  to  borrow  inolndea  power  to  iaaae  preferred  ahares.     g  2246. 
ehwter  amendment  conferring  the  power  not  a  fundamental  alteration.     |  £247. 
power  m&7  b«  reaerved  in  arCiolea  of  asaociation.     g  3248. 
or  aanmad  at  the  ontaet  in  ita  by-lawa.     g  2249. 

cannot  divide  ita  ahareholder*  into  two  olasaeB  after  mbaoription  made,     g  S260. 
nch  power  not  oonfsrrod  by  a  power  to  alter  by-lawt.     g  22SI. 
•Doh  a  change  not  Talid  at  agaioat  nnregiatered  ahaieholder^  thongb  aU  ttgm- 

tered  tharahddera  conaent.     1 32S3. 
•noh  preferenoea  validated  by  lachea  and  eatoppel.     g  2253. 
dootrine  that  peraona  aooepting  preferred  atook  eatopped  from  diepnting  ita 

nlidity.     1 2254. 
atoekholder  prooeeding  in  time  nay  rMoind.     %  S2S6. 
oomtitiitional  and  itatntory  proriaiona,     g  2236. 

privil^a  ^  taking  in  exchange  for  common  atook  when  ezeroiaed.    g  3357. 
tormalitie*  in  tha  node  of  iaraing.     |  2268. 

420  6705 


^yGoo'^lc 


Oapltsl  stock  INDEX. 

(tapitftl  rtook— {Oootinntd). 

16.  Big^  ttf  pr^fimd  MhartAaldtrt. 

right  to  pratwantul  dividanda  dspcnd  npoD  oontnob    |  22B2. 

■ooh  k  oontimct  nuy  oonurt  o[  »  by-Uw.     }  22S3. 

pnfmnrad  (took  girat  a  right  to  intarart  ohmrgakbl*  npon  profita.    S  22B4. 

atitliM  tha  holdan  to  dividsads  only  in  «aM  thejr  an  Miraed.     |  SSftSw 

right  to  dividend*  not  iibiolnt*^  bnt  labjMt  to  joat  diaorstioD  of  diMetoc^  f  S98L 

illoitrstion.     1 3S07. 

whatmra  "ntt  •acninga"  to  ba ftppiopristod  In  diriduida  on  prefanad  abai«L 

19268. 
ioterpratKtioni  diridenda  on  pratanad  ahuaa  not  paynbla  ont  of  aaminga  of  nib- 

aaqaent  rean.     |  2239. 
aaninga  not  irithhald  from  prafarrad  atookholdan  in  oidar  to  aooamnlnta  lot 

tha  liquidation  of  fnndad  debta  natming  in  tha  fntnra,     (  E370l 
li^l  of  the  preferrad  atookholdara  to  partioipata  vith  the  oommon  atookholdan 

in  any  anrplna  aftar  raoaiTing  tiiair  prateiTad  dlTidonda.    g  2ST1> 
aronmatanoaa  nndar  whieh  diridaada  on  piafarradj  abwk  may  ba  paid,  al&oo^ 

capital  impairad.     |  227!. 
ri^t  to  paM  tha  dividend  in  eaaa  of  ehangta  of  ownatahip.    )  2STS> 
•a»«t  of  a  gnaraaty  of  diridendai  whether  aba^ta  or  oonditioned  on  their  banag 

net  aaninga.    1 2ST4. 
doofarinatliatanahagaarantylaagwtraa^oalyinaaaa  theraaraprofita.    |SS3Ew 
■noh  a  gnaraBty  mi^  make  the  rlf^t  to  dividanda  oomulative.    |  2276. 
whatbar  a  pratarantial  oartifloaU  U  of  atook  or  indebtadnaaa.    f  2277. 
preferred  atookholden  not  antitlad  to  prioiity  over  oraditor*.    |  SS78L 
illnetration.    1 2279. 
ii(h;  orar  other  ahareboldara.    1 2280. 

pnferrad  etook  may  ba  iaenad  vrithimk  tha  rif^t  to  vote.    |  SZSl. 
ia  a  qneatioa  of  inteipretation.     |  22S2. 
tnterpretatioQ  of  tha  phiaaa  "dividanda  aooming."    I  2283. 
"intaraat  diridande,"  pajaUa  when  able.    S  228^ 
right  to  dividend!  on  preferred  atook.    |  2286. 
tighta  of  preferred  eharaholdan  againat  aehemea  of  "arrangemant"  ondet  BBg> 

liab  Bailiray  OompaaJea  Aot    S  2280. 

lemediea  for  tha  anforoement  of  tbla  oonfanAt    |  X28B. 

aotiott  at  btw.    1 2290. 

Juiadiotlon  of  equity.     1 2201. 

aoope  of  the  remedy  in  aqnity.    f  2292, 

action  brought  in  behalf  of  all  other  prefortad  abaieholdai^  ato.     S  2293. 

partiaa  defendant.    S  2391 

booka  of  the  ootporation  avidanea,    1 229S. 

laohea.     |  SZOa. 

17.  B^MjidtymrliaMrt^  Aara.     Sea  Boh^  Fidi  PuBOHUaBO. 

18.  Pkdgu  and  mmtgoget  q/'atorH.    See  FuDan. 

19.  OOteritaHftgt  in  rioraa.     See  Sunns,  anbda. 

SIX  JfifedlBMovt;  (oaatioN  qfiharei  and  diaJdeNdi;     Sea  Taxatiov;  Dirmnuk 
fa  regarded  aa  a  tnut  tnnd  for  orediton.     %  2901. 
teudalent  iaanea  and  ovariaanea.     SS  119I>-1B01 

6706 


^yGoo'^lc 


INDEX.    Culcwdloto— OMUar,  ofbuk 


Bee  ILuLBOAD  CoBTOXATions. 
0«BhI«r,  otbanlE. 

Sse  Aosnts;  Bakes. 
I.  BtatuM,  pcHwrf,  and  dntia  (if,  fa  gtncroi. 

hii  >ppomttn«nt,  qiuliflMtioD,  uid  tannn  of  offioa,     1 4739. 

hit  knthority  ia  gsDarsl.     |  i740. 

k  jndloikl  ■tatament  lA  bU  ordiii«7  datia*.    |  4741. 

wbtthar  Uw  dincton  mn  dslagftt«  thstr  duoretioDHy  powara  to  him.    |  i7t& 

hii  powor  minUterUl  uid  not  jadioikL    1 474S. 

bit  dnUM  Tkriad  by  ongs.     |  47M. 

OhutMtlona.    1 47U. 

•nluged  1^  «paoul  naaga  or  u>qniuo«nos  oE  coipontion.     {  1740. 

•tetntory  Unitatioiu  not  oonatraad  aa  abridging  bis  implied  povwt.     1 4747. 

Ua  power  to  Uvrow  monay  and  iMoa  aridanoM  of  indabtadnaM  tbarafor. 
S4748l 

bia  powar*  nadar  partionbw  TMolntioaa  of  tba  boaid.    |  474B. 

no  power  to  diaohuga  dabta  withont  payment,    f  47S0. 

nor  to  rriaaaa  indonan  or  «nratia«,    |  4761. 

nor  to  oompromiaa  debta  daa  the  bank.     1 47B2. 

oaoDOt  alone  work  atorfattora  of  tba  ebartar.     g  <7SS. 

BO  power  to  make  oontraoti  ODttide  of  ordinary  bniineaa.    %  4754. 

eontraot*  In  known  violation  of  hia  duty.    1 47&G. 

bia  powMi  tonohing  litigatioa.     S  4760. 

no  anthority  to  tnualer  judgment*.    S  4767. 

bank  may  toe  on  billa  drawn  in  faia  favor.     (  476S. 

oontraota  azeonted  in  hie  favor  penonally.     S  4760. 

whether  powar  to  traniter  non-negotiabla  initrnmenta.     1 4760. 

na  power  to  mortgag*  ita  real  aetata.     {  4761. 

not  pledge  ita  leonritiei  or  credit.     S  4762. 

payment  of  forged  oheoka,  notea,  eta     1 4763. 

leoeive  payment*  and  gi*a  reoeipta.     |  4764. 

raoeive  ipeeial  deposit.     J  4766. 

traiufar  aharea  of  the  bank.     1  4766. 

whan  delivery  to  him  i>  delivery  to  the  bank,     1 4767. 

parohaaing  on  hie  own  aecoant  the  property  of  the  bank.     1 4768. 

when  oannot  plaad  atatnta  of  limitationa.     1 4769. 

ratification  by  oaabier  of  aot*  of  teller.     1 4770. 

how  aigD  inatrameata  ao  aa  to  bind  the  bank.     S  4771. 
S.  fatwra/(oU«f  fAataniEydKlilraUoMidli. 

hie  deolaratioQi  when  and  wben  not  binding  npon  the  bank.     1 4777. 

wbetber  hie  aota  and  dealarationi  ontaide  of  bank  building  bind  the  bank. 
14778, 

when  releaee  nratiaa  by  giving  talae  information.     |  4779. 

when  bind  tiie  bank  by  etatemente  made  before  nretiee  aign.     |  4780. 

(eleadag  debtor  by  giving  talae  information  aa  to  payment  of  debt,     g  4781. 

talaa  infonaatioB  aa  to  Qnaneial  itanding  ot  ODatonara,    {  47S& 
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OMbior.  of  iMUtk— OmnatarlM      INDEX. 

Oaahiar,  of  bftnk— (Oontinned). 

liability  of  bank  for  hia  fnudalent  npnMntfttionik     I  tTBt, 

illutntioiu.     1 4764. 

opposing  Tuw  whiab  oonflnu  aDefa  d«olu«tiiMn  to  pnwnt  toaaMetiotM.    1 478S, 
t,  Poaer  (]/ louehtHg  negoliable  paper. 

implied  power  to  iadone  negotiable  p&per.     G  4769, 

ma;  tranifer  the  negotiable  fnnd*  of  the  bank  in  payment  of  ite  d«bti.     |  f790. 

■neb  trantfar*  premimptively  valid.     S  4791. 

extant  to  whiob  this  powec  baa  been  aphald.     g  4792. 

eiceptioaal  view  that  he  ha*  no  eneh  implied  power.     |  4793. 

bii  power  to  re-disoonnt.     J  4794. 

thie  power  not  abridged  by  general  langnaga  in  charter.     8  4790. 

implied  power  to  oesiga  etook  oertifioates.     %  4796. 

indoraement  by  olerk  temporarily  acting  in  place  of  euhier.     |  4707. 

no  power  to  indorse  his  indiridaal  paper,     g  4798. 

oor  draw  otaeebi  ofiloiiJly  for  hia  indiTidnal  debt.     (  4709. 

nor  (orthe  accommodation  of  third  partiea.     ^  4B00. 

whether  indorse  on  the  street  ontelde  of  buainesa  honrs.     j  4801. 

manner  of  making  caehier's  iadorMmente.     9  480£ 

faia  power  to  accept.     S  4803. 

power  to  s«ll  bills  of  exchange  and  Indorse  to  transter.     |  480A, 

bi*  power  to  guarantee  snch  bills.     S  4806. 

liability  of  Ibe  bank  for  his  frandnlent  indoraamenta.     S  4806. 

and  for  hia  negligent  indorsement*  in  blank.     %  iSffJ, 
4.  Poaer  <tf  touching  cerUficatt*  ^depoiit  and  U«  eertijkaliom  ofe\ad». 

oaahier  may  issue  certiGoatee  of  deposit,     g  4S1^ 

draw  and  sign  ehecka.     g  4813. 

the  power  to  certify  chaoks.     1 4814. 

thia  power  judicially  establiahed,    g  4816, 

bank  bound  by  a  f  randulant  orer-oniifiaatioQ  of  «h« 

not  liable  where  aback  fraudulently  raiaed  either  li 
S48I7. 

what  circumstanoM  will  appriae  holder  of  want  of  power  to  certify,     g  4818. 

bank  liable  where  cbeok  fraudnlantlyoertifledbfiti  t«ll«r  for  hiiwwnparposst, 
S4S19. 

view  that  an  assistant  eaihier  has  not  thia  power.     §  4890: 
B.  Fraadt  aitd  torU  of,  UaiUlig. 

lUbility  at  the  bank  for  hU  tends,     g  4824. 

when  bank  liable  for  ultra  vires  torts  of  eashjer.     g  4829. 

bank  liable  for  tnbsequent  nuH^lioatian  of  money  reo«i*ed  b^y  itt  ohImt  tor 
third  perMW.     g  4S26. 

liable  for  his  tends  in  respect  of  paper  reMived  tor  oeUeotlen.     g  4W. 

lus  f iabUity  to  the  bank.    |48sa. 

bank  cannot  retain  an  adTantage  aooroing  Iront  his  torta.     1 4829. 
OftTWes  of  action. 

Bee  AonoNS. 

joindar  ol  ^ain«t  etockholdar.    f  MM. 
OemrtuiM. 

orguLication  of  oemeterj  oompaKy,     1 14S. 
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Saa  BoKA  Fids  VmumAmBB, 
of  itook,  nogotubilitjr,     j  S5S7,  el  teq. 
ol  rtocik,  pUdga*  of.    Sm  Plbdoh. 
of  dopoait^  p«war  of  bknk  OMhisr  to  uiii«.     1 4812. 
«(«lMti«D.    I7S7. 

raouTen'  oerti&oatM.    8m  Rtciitib^  wabi.  17. 
CartiflcMtion. 


of  cheak  by  biuk  OMbier.     |  4S14> 
OvrtiorarL 

Soe  Amoiior. 

rcTiaw  by,  of  proocediogi  for  unoHoa.     |  SS5. 
Ohunben  of  commaroa. 

organintioit  of.     |  146. 
Oliaiicarj. 

SMEQOTrT. 
Oharffsa. 

Sea  ToLM. 
Obuitlea. 

corporatioD*  for  promotiOD  of.     i  26. 
Ohurt«n. 

Sm  CoBPoaATtOM;  Fkabohibis. 

iMoaHi^  of  MOBptaiioa  of  aharter.     S  62. 
OMtnot  ba  acmptad  io  put    1 63. 
bj  wlutt  body  or  aonatittwDoy.    i  64. 
at  meotiDg  hald  in  another  State,  void.     E  G5. 
illiutratHm*  of  tha  foregoing.    |  Sfl. 
withdrawal  or  repeal  before  aoceptanoe.     |  ST. 
niutratioiu.     S  SB. 
affeot  of  B<w«ptuioe.    |  C9. 
faota  from  which  aoceptanoe  prMnmed.     g  60. 
further  of  eridaQoe  to  ihow  aoceptance.     %  61. 
eTideooa  of  non-aoceptanoe.     %  62. 
a  qaMtion  for  a  jury.     |  63. 
2.  Amendmtnt  of. 

preliminary.    |  66. 

powar  of  l«guUCar«  to  amend  obarter*.     S  67. 

■mandmeDti  in  fortharajioe  of  tha  origiDal  design.     %  66. 

amendmenta  granting  or  altering  remedy,     j  69. 

amendmanta  made  in  the  exerciia  of  the  police  power,     1 70. 

whftt  amaadmaota  relaase  non.uaeatiog  ■nbscrihers.     %  71. 

Tiow  that  majority  binda  minority  esoept  at  to  fnadamaatal  ehangea.     S  72 

Tiew  that  majority  hinda  minority  nnleia  thers  it  a  total  daviation  from  Hi* 

original  object    1 73. 
what  ohangea  are  material  to  aa  not  to  bind  minoritiei.     |  74. 
amendment*  anthorixing  eoDaolidation  or  mbdiviaion.    |  76. 
other  ohangaa  deemed  fandamentaL     |  76. 
fortlMT  holdiBoa  ob  tUi  ■nbitot    i  77. ' 
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Ohutam-CitlMiutalp  INDEX. 

Ohar  ten — [Con  turned). 

uneodmants  inonuiag  tha  Mpital  *b>ck.    1 78. 

illutntiiMU.    9  79. 

whea  •tookholdsr  bound  on  prinoipla  of  uqaiaueDot,  ntiflcktioB,  ot  Mto^«L 

gso. 

effeot  ot  want  oF  knowledge  of  the  ohkiiga  on  the  part  of  ft  ilurahaUlar.     |  81. 

othai  ■IteratioDi  immateiikl  uid  hanee  permiHiTe.     |  82. 

unaadmaati  ohuiging  danominfttioB  ot  ihara*.    S  88. 

viaw  that  anbaoriptioD  ia  mada  lubjeot  to  lagialaUva  powar  to  amend  oharter.  S  84. 

Dwterialitjr  ot  amandmant  qaaition  tew  oonrt,     S  85. 

what  body  giTB  aaaant.     f  86. 

wban  tha  aotioii  of  tha  diracton  OTidanM  of  aooeptanoa.    9  87. 

itluitntion.     S  88. 

affaot  ot  raterration  of  powar  to  altar  or  rspeaL     9  89. 

whethsT  thii  powar  ia  maraly  a  raMrration  to  State  for  pnblio  pnrpoeea.     1 90. 

further  ot  tbiainbjeot.     |  91. 

power  to  alter  or  repeal,  raaarred  in  a  general  Uw,  appliei  to  fntnre  ipaeial 
ohartere.    1 9!L 

illnattation.     1 93. 

rabaaqneot  general  law*  opeiatbig  aa  amandmanta  of  ipeeial  olutrtere.     f  M. 

amendmeDti  anthorizlDg  a  nirrendar  of  franohiae*.     |  96. 

when  aocaptanoa  of  amendment  not  nnnrmirj      1 98. 

eTidenoa  ot  aooepbuiM  of  amaodnuiit  bj  corporation,     fi  97. 

eridenoe  oC  iioaeptanae  by  stookholdera.    f  98. 

view  that  aaaent  of  atockholder  ia  to  be  praanmed,  and  dieaent  proved.     1 99. 

initanoaa  nnder  the  foregoing  role,     f  100. 

eatoppel  to  deny  aooeptanoe  of  amendment.     1 101. 

view  that  objeotioni  oan  onlj  be  raiaed  by  quo  tBorratUa,  ato.     |  102. 

amendmeDt  by  anbatitatioa  ot  new  charter,    i  lOS. 

objection  by  third  particai  eontraoton.     |  lOi. 

how  minori^  are  protected  ia  BngUnd.    f  lOS. 
X.  JnCerpntafun  iff.     See  Coxroajxa  Fowsa^  anbd.  2. 
4.  OrwtmU  nf /or/eMttg.     See  DlMOLOnoir,  anbd.  8,  4. 


oartification  of,  by  bank  eaabiar.    1 4B14, 
OhoaM  In  Action. 

SeeSHAUs. 

aMigamanta  <d  1^  eorporatioui    |  6006. 

riiare*  raRarded  aa.    9 1970. 
dtnrchM. 

See  BdJOiotn  OonpoKiTioHa, 
Oitinn. 

Sea  OoKPORATioi';  Juoudiohoh, 

in  what  Hnie  corporation  ia.     9  '2. 


Sea  Conroa^iiOK. 

of  corporation*  for  pnrpoee*  U  jnri*diotKHi.    See  JoxBDionoH,  enbda.  1-4. 
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CStU  onpor^— Oonfliot  of  law* 


Oivll  oorporktiott. 
See  CoKroRAnox, 


preferred,  in  nilwfty  reoeiTenbipi.     M  7111-712i. 
■llowMtoe  ol  bj*  rKMJrer,     See  Ricuvkrs,  nibd.  IL 
OlaMiflcatloii. 


1791. 

dI  (Utntory  lUbiUty  of  itookholdwc     |  3071. 

ol  gnmndi  of  emotion.     J  80S. 
Olntk 

See  Ataoottrum,  TTniiiooftFOKATm 
Ooll^^M. 

ocguiizetioii  ol.     1 147. 


SeaCoiKouDATioii;  Tsum. 
for  ooutrol  of  oorpomtioni.     8m  Tobt^  nbd.  7. 
injniMtiaaa  •guatk    |  77S2. 
Oomlty. 

Sm  VOKBaH   OOKPOBATIOHI. 

Oomm«rdal  p»peT. 

See  Nbootubli  Patbb. 

diMoant  and  parohue  ol  hy  b«Dk*.    1 6960. 

remedlee  ol  oorporetioa  on.     |  78BS. 


Bee  iHnRSTAra  CoMURtn;  lUlLKOAD  COBPOEATIOIia. 
OompmaatioiL. 

See  DiBBCiOBB,  mbd.  SIL 

of  direotor*  ud  offioan  of  oorporfttioD.     g|  4380-4389. 

of  pretideut  ol  oorporation.     fj  4682-4864. 

ol  eaareUry  of  aorpontioa.     H  4704-1707. 

Ot  receiver,    f  701S. 
OompTDmiie. 

of  diapnted  olainu  by  oorpontion.    1 6&1S: 
Ooiidrauiatio&- 

8ee  EMinNT  Doiun. 

by  United  SUtei  of  InmobiHi  granted  by  Statai.     |  HS4. 
Oonditional  mbKirlptlonB. 

See  BTnaaaxsTiom,  nibdi.  7-8. 
Oonditions. 

See  ConTBAon. 

in  eontnoU  of  enbeoription.     Sea  Sossobiftiohs,  labds.  7,  8. 
Oonditdona  preoedaiLt. 

See  Oboahhatiom. 

to  right  to  prooMd  againat  ttookholdeia.     U  SS40-S3B8. 
Oonfawioii  of  jndgmant. 

See  Orbditobs]  Josombht. 
Ooofllct  of  Ikva. 

Sm  OcHTTBAani  FoBneH  OoBroRixiom:  JoBmuoriox. 
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Oon^Mn— OoiwoUilUtioii  INDEX^ 

Oaagnm. 

ebMter  of  oorparmtiona  by.     8n  Cobporatiokb,  mbd.  10. 

powar  of  to  oonfer  fruiohiiM  on  natioiuil  coipafatunu.     S  871. 
Ootwideration. 

Sefl  SoBscBipnoNB,  mbd.  2. 

of  coDtnuit  of  inbwriptioii.     H  I20O-1213L 
Oonaolidatlon. 
I.  0/ corporationt,  tngmeroL 

■UtntM  providing  for  conwlidstioiu.     )  SOS. 

California:  nilroad  oompuLie*,     |  306. 

CotoTKdo.     1 307. 

IUinoi«.     g  308. 

UiohigMi:  rulroad  oompKniea.     |  309. 

MiMODri:  nib-oad  oompuiiM.     |  310. 

Nbw  Tork:  nilrotid  oompuiiei.     g  311. 

Ohio.     I  SIS. 

FeiiiuyUkiiia.     1  313. 

Texai;  prohibition,     g  314. 

DAoeuity  of  IsgiaUtiva  Mlion.     |  316. 

IggiBL&tore  ouiDot  compol  couolidition  of  private  oorponttiona,     t  316. 

validation  by  carativa  itatatei.     S  317. 

validation  by  legislative  reoaguitioa.     S  318. 

«on>olidation  with  foreign  oorporadoa.     j  319. 

TBmaini  a  domsatic  corporation  in  each  of  tlie  oonanrring  StatM.     1  330. 

foreign  law  not  traniferrad:  local  law  not  diiplaoed.     |  SSt. 

with  wbat  povera  and  liabilitiea.     §  322. 

jarUdiction  not  partad  with  or  trMufarred.    |  S23. 

aelling  ont  to  a  foreign  corporation  and  talcing  iti  abaraa  in  payment    |  32l> 

illaatration.    S  326. 

power  to  ooDiolidata  a  contraot  right  and  inviolable,    g  32G. 

what  atepa  neottaeary  to  eSuot  a  oonaolidatioa.     g  327. 

diatiactioa  batween  eoosolidatioa  and  agreement  to  conaolidate.     g  328. 

agreantenta  whioli  do  not  amonnt  to  a  conaolidation.     g  329. 

by  one  oompany  parchiHing  the  capital  atoclc  of  the  other  oompany.    )  330. 

railroad  companiaa  eombining  to  pnrohaae  another  road.     §  331. 

when  deemed  frandnlent  in  law.     g  332. 

illuatration.     g  333. 

contract  of  amalganiation  an  entirety,    g  334. 

cannot  bs  reacinded  withoat  rwtariag  oooai deration,     g  335. 

obligation  of  the  oommittea  to  acconnt  for  proUta.     |  S.'iS. 

deciaiona  nndcr  apecial  atatutes.     fi  337. 
S.  ^tet  upon  ^iartholdrri. 

EXect  of  cooaolidatioD  npon  the  righta  of  diasenting  «hat«boldera.     g  343. 

'Jlnatration :  effect  of  guaranty  that  stock  of  precedent  corp<aation  ihall  beat 
par  at  a  future  date  named,     g  314. 

riew  that  majority  oaa  conient  on  giving  aeonrity  to  dinmiting  shareholdant 
g345. 

rule  where  a  statnte  antborilea  coniolidation  at  date  of  anbaoripticui.    g  346. 

where  there  ia  a  raaerved  powu  of  amending  the  charter,     g  347- 
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INDEX. 

OonsoUdation— (ContinnBd). 

poww  t0  amand  artielM  dow  not  eitasd  to  eoawlidktioa.     g  84S. 

whan  «iititl*d  to  aa  injanotion  to  raateain  ooo«olid»tHMi.     |  34Sl 

Mtmt  ol  inJnnotiTB  nliat  kfbrd*d.     |  SSa 

no  iiijnnatio&  U  intenat  •aonrad.    |  SSI. 

BotioD  in  aqni^  agBuirt  tfa*  ooniolidatad  omnpuij,    |  85& 

BO  tight  of  kotfon  (or  danwgM  i^kiiut  diraoton.    |  SU. 

•ffaot  of  MqnisHOBoe  of  •huaholden,   .|  SM. 

rights  of  conwdidatad  oompto;  «gun*t  ahareholdan  of  old  oompkniaa.     |  K6. 

action  by  naw  oompany  for  aaaiaiinonte  agaiiiat  iharaholdan  in  tba  old.     |  3M. 

now  oompaay  anat  show  ita  title.     1 357. 

stoolcholders  ma;  plaad  no  ooDsolidation.     |  SS8. 


what  in  oaaa  tha  original  aabaoriptiaQ  waa  oonditunaL    |  SOOl 
3.   Trantmiuion  of  righii  and  UiMIUia  tf  tOTulituait  compaaia. 

new  Donpaoj  anooaada  to  right*  and  obligataona  al  tba  old  ooaa.     |  KS. 

•Dooaoda  to  right*  of  eli  in  retpaot  of  maniaipal  ud.     |  800. 

whsD  oonaolidation  revokaa  power  to  mbsariba.     |  387. 

■nooaada  (o  ademption  from  taxation.    |  368, 

how  aa  to  aooretions  and  battarmanta.     1 169. 

whsn  exemption  lost,    g  870. 

speoial  immanitiaa  paaa  by  the  oonaolidAtioB.     |  371. 

liability  of  now  for  debta  of  old.     S  372. 

itatata  of  oonaolidation  valid,  althoogh  not  piOTiding  for  payment  of  all  dabti 

of  kbaorbad  oompany,     {  373. 
act  of  merger  after  mortgage  forecloaure.     g  374. 
liable  in  aqnity  to  extant  of  aaaata  reoaivad.     )  875. 
obaecvatioai  and  iUnatrationi.     S  37G. 
rnle  doea  not  apply  to  boitajlde  aala  of  aaseta.     1 377. 
rigbta  of  boaajiit  parehaaan  tnm  eonaolidatad  company,    g  378. 
oreditoT  of  old  oorporation  not  boond  to  aooapt  raaponaitHli^  of  new.     |  379. 
power  «t  new  oompany  to  deal  with  wedit*  of  old,     g  380. 
guaranty  by  tha  ofBona  of  <me  oompany  of  the  obligatioiu  of  tha  othar,     g  381. 
damagsa  for  refnaal  to  carry  ont  obligation  ol  old  oorpMratioD.     g  38£ 
illnatiatioD:  damagei  for  refnaal  to  axohange  bonda  for  atook  of  eonaolidatad 

company,     g  383. 
right  of  bondlioldar  to  notice  of  privilaga  gtren  him  by  tha  oonaolidation. 

S3S1. 
validity  of  bondi  of  old  oompany  put  in  oirenlation  by  new.     1 3SS. 
BOW  oompany  mnit  perform  pnblio  obligationa  of  the  old.     g  386, 
illnitration.    %  SSI. 

enForoament  of  atipnlatiooa  in  tha  oontraot  of  eonaolidatioo,     g  3Se> 
ooDsoIidatad  oompany  nibjeat  to  existing  gsnsral  law  raaarving  right  of  altar- 

atioD  or  repeal    g  S89. 
illuatTation.    g  39a 
i.  ffftet  q^  T«m»iiu  and  proeecf  nra 

riew  that  oousolidatimi  disaolres  the  oonatitnant  oompaniaa.    g  39& 
not  neoesaarily  a  dissolution  of  both,     g  396; 
lulher  of  thiasobjaofc     |  307. 
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ConaoUd«tlo&— (Continasd). 

nnr  oompAnf  satoppad  from  daDying  Urn  oorpcmts  nam*  tad  cbknetn.    |  SBiL 

Isgal  aiistoDaa  of  old  oompuiiat  oontiuaed  in  the  new  oompuiy.     |  S99^ 

effaet  (d  ft  eoiuolidadoc  npon  psuding  mita.     1 400. 

Tiaw  ttut  Mtioa  abfttaa  u  to  old  oompanT.     1 401. 

view  that  new  prooaaa  ii  naoeaMry.     1 402. 

Tiair  thai  new  prooeaa  not  naoaaauy:  efiM  of  appewtutoe  and  oral  aridaaoe 
of  eonaolidatioD.    S  403> 

(DbatitatiDn  after  Tefaraa'a  report  and  bator*  judgment.     |  40*. 

aotion  by  oroditoi*  of  old  oompaoy  againat  new  company.    |  40S. 

how  fact  of  eouolidation  averred.     S  406. 

bow  ararment  replied  to.     |407. 

proof  of  tha  oonaoIidatioQ.     |  408. 

effeot  of  diaiolving  oanaolidation  npon  jodgmanta  againat  oonaolidated   ooa^ 
p«iy.    1401). 

binding  affsot  of  admiaaioti  of  one  of  Uie  prMadeat  oorporatioaa.     S  ilOt 
Oonapintoy. 

See  CotutSAViOiis;  Tnuam. 
Constitntioiikl  l«w. 

Sea  OoKMrranoHAi.  BnrBaam;  SrATOtn. 
Coiurtltatlonftl  provlsiona. 

8a«  SrooKHOUiCBa,  mibd.  4. 
Ocmstltiition&l  rastraiats. 


.  SeilraiiUM  hnpoted  bf  State  oaiutiMUm*. 
generally  «oiuidand.    g  S38. 

oorpontiona  not  to  be  ereated  by  apeolal  law*.     |  G3B. 
bnt  only  under  general  law*.    |  MIX 
and  Mlbjaot  to  legiilatiTe  altaratioo  or  repeal.    |  Ml. 
legialainre  not  to  extend  ohartar  nor  ramit  forfaitDrea.     I S42. 
•soept  en  OMidition  of  aooepting  oonatitational  proTiaiona.     S  H3. 
lagialatnra  may  alter,  revoke,  or  annnl  aziatang  oharteii.     S  E44. 
no  ipeoial  law  aa  to  more  than  tme  oorporation.     %  MS. 
eziating  ohaitan  annnllad  where  no  organiiatioD  haa  tkkeit  place.    S  MS. 
State  aid  not  to  b*  granted.     |  H7. 

ner  debta  to  State,  nor  Stata'a  lien,  releaaed  or  oommnted.     )  64S, 
nor  nmnisipal  aid  graotad.    S  H9, 
•zoept  npon  oonditiona.    (  S60. 

neither  State  nor  mnnioipal  aid  to  be  granted.    |  HL 
proridona  of  Minnaaota  oonrtitntion  aa  to  atate  aidi  "Minnaaota  tailroad  bond*.* 

IGG2. 
private  orarporation*  not  to  have  mnnioipal  or  taxing  power*.    9  BBS. 
law*  permitting  alienation  of  oorporate  fraoohiiB*  probibitad.    {  064. 
oorporationa  not  to  employ  Chinaae  labor,     t  BBO. 
•ziating  righta  aavML     |  66S. 

ratroapeetire  Uwa  for  benefit  of  corpocationB  prohibited.    |  B67. 
two-thirda  legialative  Tot«  reqnit«d.     |  OSS. 
doralioa  of  oorporation  limited.     §  669. 
power  of  creating  ocnvoration*  devolved  on  the  oout*.     S  660; 
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OonatltatlDnal  rMtrsInta— <CoiitiiinedJ. 

MTtng  ligbti  Miaing  dnring  tha  oiril  war.     |  ML 

promioiu  m  to  religion*  oorporatioua.    |  MS. 

polioa  power  over  oorpontion*  not  to  be  KbridgBd,     |  068, 

billi  snatiiig  oorpontioiti  oontinned  till  next  mhIod  of  iBgialfttnre.    |  664. 

IkWi  to  be  paned  piotaotiiig  laborara.     |  C6S. 

bouna  to  be  paid  to  the  State.     1 566. 

meaning  of  the  word  "corporation"  aa  naad  in  Amerioan  oonititnUoni.     B  667. 

not  to  anthoriia  inveatment  of  tmat  Innda  in  prlTata  oorporate  ■eoniitiea.    j  568. 
2,  AufroJitf*  ^pon  pauagt  of  iptetal  ttatiOtt  qf  bteorporatitm, 

reatrainta  npon  the  paMkge  of  apeoial  acta  conferring  oorporata  powert.     1 073. 

objeot  of  tneb  oooatitntioQal  proTiaiana.    |  67^ 

■aoh  proriaionB  not  ratroaotiTe.     1 670. 

aoceptiug  oharter  attar  data  of  oonaUtDtional  prohibition.     |  070. 

general  lawa  parpatoating  priTili^ea  granted  by  prenona  ipecial  qhartara. 
g077. 

conferring  oorporate  priTilageaon  oarporatjpaa  to  be  theraattor  oreated  nnder 
general  lawa.     |  G7B. 

UlDatration.     1 07B. 

rule  In  the  Federal  ooort*  where  a  State  oonititntion  baa  reoeiTed  conflietiBg 
interpretatioiii  fn  the  State  coarta.     |  680. 

fnrtber  of  prabibitiona  againtt  epeoial  aot*  oonferring  oorporAte  powera.     1 6S1. 

atatea  in  which  applioable  only  to  private  eorporatioDa.     S  082. 

prohibition  agidnit  ineorpontting  inalndea  probibitlon  againit  amandiag.     §  683. 

a  oontrary  view.     1 084, 

leatnuDB  amendmenta  enlarging  exiating  power*  and  privilege*,     g  08G. 

general  enabling  aoti  appUeable  to  exi«ting  oorptvalian*,     j  086. 

diitinetioa*  aa  to  what  are  and  what  are  not  oorporate  powera.     S  087. 

eioeptiMi*  where  general  law*  cannot  be  mad*  applicable.     S  068. 

ipooial  act  not  made  general  bj  legialatiTe  declaration  to  that  affect.     |  689. 

acta  oaring  dafact*  in  the  organiiatiDa  of  partdonlar  oorpontion*.     1  090. 

what  it  a  "  local "  law  within  the  meaning  of  noh  a  prohibition.     %  691. 

■tatnt*  i*  general  when  uniform  in  it*  operation  npon  all  the  member*  of  a  partus 
nlar  olaaa.     1 093. 
I,  AeriroMi  Of  is  liW  HUet  q/*  boat. 

eonataCntional  raatratnta  aa  to  the  titlet  of  atatnte*.     |  607. 

•noh  proviaioo*  mandatory.    S  60S. 

Jadicdal  expreaaion*  aa  to  tha  deaign  of  tbeae  provialon*.    |  609. 

oonatned  liberally  in  rapport  of  legiaUtioo:  general  azpreiaiona  of  thia  dootrine. 

saia 

the  reaolt  of  the  Miaa,     |  Oil. 

illaatrationa:  aot*  gran&ig  apeoial  diartera.     S  612. 

aot  creating  a  corporation,  eto.,  need  not  ennmerate  powera  ecnfarred.     g  613. 

aota  "  inoorporatlDg"  railway  oompaniea  and  providing  tor  municipal  aid,    g  6U. 

Batting  out  in  incorporating  aot  the  entire  eomtitnlion  of  the  company.     |  616. 

aeta  relating  to  munioipal  corporationa,     g  616. 

inatanoaa  of  atatntet  embracing  more  than  one  Bnbjeot.     g  617. 

inatanoaa  of  itatntet  not  embraeing  more  than  one  anbjaet,  and  hanoe  valid. 

gsis. 
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OonstltaUonal  rutrointa— (Contianad). 

ioiteaaei  of  lUtotM  oontainiiig  anbiaoti  not  sxpiMMd  io  tiioiT  titlea.    1 6Ul 

iiutiuioea  of  •Ututw  not  labjeot  to  thi»  mattitatioMJ  obJMtio*.     1 69L 

gSDertl  uto  of  ineorpoimtioii.     |  6S1. 

iUutrstions,     1 822. 

aoti  parportiDg  to  Bmend  formor  aela.    1 6S3. 

iUnstrfttiaoi  of  title*  of  wnaniUtoiy  actm.     g  624. 

void  4a  to  m&ttar  not  srpreM«d  in  tiUo,  though  Tklid  M  to  iht  rML     1 63S. 

diatinotioD*  dapendioK  npoa  tht  nu  at  i^  wozda  "•abjaot"  mod  "DbJMiL* 

1626. 
kog  pnotiotl  owutraetiaa.     1 627. 
pcorid«d  olMiifloBtion  UAtnrml  and  not  arbitrary.     |  BOl. 
illnatTfttiaii:  iavalidity  of  itatatea  open^To  oalj  i>  oitw*  hMriag  a  oertain  nam- 

bar  of  inhabitant!.    |  604. 
other  OMM  illnatnting  theaa  dlatinotionKi    |  SUB. 
eoFporationa  oairying  on  operations  in  speoiflo  localitiM.     |  C96. 
oroation  at  a  park  diatriot  ootaidB  of  the  oorpceata  linuta  of  a  city,     f  fi97< 
what  itatnte*  ba**  been  held  local  oc  ipeoiaL     g  S98. 
inatanoea  of  etatatet  held  not  local  or  apeoiaL     |  GB9. 
apaoial  atatntaa  giaotiBg  "oxolnaiTB  prinlagaa,   immunitiaa,    or   fiaiiubiaM 

1600. 
eontarring  oertain  pnbllo  poltoa  powera  npcn  aziating  eerporationa.     g  601. 
empowering  ezlatbg  mnoioipftl  oorpantiana  to  avbaorilM  fat  atoak  ia  printa 

oorporationa.     1 60S. 
4.  AtstroJnta  at  to  the  nudi  qf  patting  bnot. 

conatitntioaal  proTiaioti!  requiring  aaaoat  of  two-thlrda  of  aaeb  bona*,    f  6)!. 

whather  proriaiona  aa  to  paaaing  hill*  diraotory  or  jnandatory.     3  63& 

whether  oonrta  will  go  behind  the  enrcdlment.     g  634. 

preanrnptiona  in  faror  of  ragnlarity  of  paaaage.     g  635. 

whether  pftrol  BVidenca  admiaaibla  on  the  qnaation.     g  636. 

aignad  by  tha  goTamor  or  no  law.    9  637> 

ooDttttotiODal  prOTiaioua  roqniring  amandmanta  of  ohartaiB  to  ba  anbmittod  to  a 

Tote  of  the  people,    g  638. 
that  no  law  ahall  create,  renew,  or  aztond  the  charter  of  more  than  one  corpcra- 


.  on  the  ground  of  delegation*  of  le^latire  power,     t  US. 
a  wbieh  thia  qnaation  to  be  detormined.     g  644. 
prohibition  againat  the  delegation  of  mnnieipal  powan  to  apaoial  commiiaiiKu, 

private  oorporationa,  eto.     g  615. 
(nrther  of  thia  aobjaot.     g  646. 

may  grant  ezclniiTs  privilegaa  in  the  ahaeno*  ol  oonalitati<uul  reatraint.    I U7. 
mle  under  oonatitntional  prohibitioilL     g  018. 
further  of  thia  aabject.     g  649. 
holdinga  nnder  other  oonatitntiMia.     g  6S0. 
righta  whioh  the  legialatoze  cannot  bargain  away,     g  6S1. 
prohibition  againat  granting  ohartara  of  uicotporation  to  ohnndiea  oc  laligtMU 

denominationa.     g  662, 
oorpontiona  in  aid  of  rebellion.     S  0S3. 
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Oo&atitutional  rMtrainta — (OontiDoed), 

Mtoppil  to  i«Jm  qnwtioa  of  oonitilntkinKlitT  of  Mt  erecting  oorporatioK     $  86i. 
validity  of  m  itetnte  kUowing  >  dapiwitor  to  appoint  a  ponoD  to  whom  bia  dspotit 

■lull  ba  p&id  after  hit  dwth.     |  KH. 
nneonititiitioiial  law  may  opflrate  aa  a  Isgislatirs  lioesM.    f  8ML 
obart«ra  eiemptiDg  corpontiotu  from  geneiml  lawi.     §  6G7. 
■tatutra  iQ&T  b«  valid  in  part  and  Toid  ta  part.     9  6S& 
lIlnBtrationa.     S  SB9. 


See  iNTaRFBiTATion;  OROJLiiizjLTioir. 
of  particntlar  incorporating  itatntea.     gS  200-210. 
of  Btatntoi  imposing  liability  on  itockholden.     g9  3013-3027. 
of  gnata  of  franohiaea.     fl  B34S-S349. 
of  woida  "grant,  bargain  and  aelL"    §  61B3. 
of  atatntaa  laying  taxe*  apoa  foreign  oorporationa.     j  8104. 
of  oontraote  of  snbicription.     f3  12S8-I2». 
'   of  laognage  oreating  lien  on  ■bare*.     1 2323. 
OonateuctlTe  notlco. 

See  NoTiCC 
Oontompta. 

See  iHDiainmrrr. 
Bf  eorporatimu  —  in  gaurdt 

a  corponttion  cannot  be  attaohed  for  oontempt.    fl  6448. 

bat  may  nareiiheleai  be  pnniihabla  tor  eontempt.     §  S449. 

CN>rporata  offioen  pnniahable  for  oontempt,     |  64G0. 

whether  pnnisbable  for  a  eriminftl  oontempt.     S  64S1. 

oontempt  in  diaobeying  order*  prooond  by  eorpontiona.     g  645^ 
Oontracta. 

See  Aoiirn;  Corporati  Powibs;  Dirxofobi;  SiTBKiBimoNS. 
1.  Of  corporation— /omuUaeeaitiotnif, 

how  Gorporationa  gaaerally  make  eontraota.     |  6010. 

in  what  manner  the  diieotora  anthorize  the  making  of  oontr*ei«.     fi  6016. 

■tatntory  formalitiei  mmt  be  obaerrod.     |  S017. 

etatatei  reqniring  oontracta  of  oorporationa  to  be  in  writing,    f  SOIB. 

modified  role:  diaUnction  between  mandatory  and  direotory  acatnte  require- 
ment*.    I  S019. 

anothor  modified  role:  departore  from  atatntory  mode  validfttad  by  a  conree  ol 
praotio*.     I S020. 

arldenoe  of  OMporate  oeage  henoe  admlaaibUb    9  6021. 

naage  that  oontraot  ia  complete  although  not  delivered.     1 6022L 

anbaequent  recording  on  oorporate  boaka  not  neoeaaary.    1 0OS3. 

ingenion*  evadona  of  atatnte  rvqnirementa.     |  COSi. 

departare  from  formalitiea  reqnired  by  dead  of  iettlement  of   BngHah  joint- 
atook  oompaniea.     S  fi02S. 

operation   of   the  atatnt*  of   fraoda  opon  dDutnota  mad*    by  owporationt, 

seos6. 

righta  and  liabilitiee  of  nndiioloaad  priaelpalB,    1 0027. 
general  gronnda  «t  agenVa  paraonal  liabiUtj  in  exeonting  MBtawrta  fer  eorporv 
tion.     aS02& 
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ilontraota— (Contmnad). 

premmption  of  ■iQltiorit;  wd  ngnUiitj'  of  oorpontto  Mia.    9  50S9. 

puol  aridaiiM  to  atiow  irhsthsr  oorporktion  or  agant  bound.     S  6030> 

•oma  illutntioii*  of  tha  foregoing  dootrina,     |  liOSl. 

pwol  aridanoa  adnuKibla  to  oharga  nndiioloaad  principal.     S  BOSS. 

whan  aeithar  oorpontiaa  nor  agent  bound.     S  S033. 

anffietant  If  agano7  appean  in  tha  body  of  tha  initnimanb     (  6031. 

iiutnunant  efEeotWe  to  oonvaj  poraanalty,  tbongh  not  roftltj.     1 0OS6. 

idbot  of  knovledga  of  aorporata  regnUitdona  and  naagaa.     |  S03G. 
IT  of  tha  oorpor&tioQ.     %  E037. 
M  topraaidant  and  dinoton  ii  promiu  to  oorporation.     IS038. 
>  with  indiTidnali  who  (nbaaqnaatljr  orgaaiM  k  oorpontioa.     |  C039. 
i.  Bvdti  kutntnuM  —  tnioi  eotyomta  leai  t^tetuary. 

Hidant  mle  th»t  a  oorporation  coald  aot  only  bj  ita  aaal.     S  SOU, 

ralMwtioa  of  the  auoiant  lula.     |  lUMS, 

oonaaqnanoa*  ol  thia  raUmtlon:  apaoifio  perfonnaDoe  of  nnaaalad  oonfaaoto   ■ 
ammf*U  on  azpreai  or  impliad  promiaea.     1 5046. 

oorpontiona  oan  aot  withont  laal  whanarar  natural  paraoiu  otuu    |  MM7> 

bat  not  whera  natnral  pemni  oumot.     S  COM. 

aaal  not  raqnirad  in  Iianking  tranaaotiana.     |  0049. 

not  raqnirad  in  a  laata.     |  S050. 

whan  corporata  aaal  still  oaoaaaary.     S  S05I. 

nnaealed  boada,  deada,  etc,  good  in  aqnitr.     |  E062. 

propriatj  of  naing  oorporate  aaal  on  aimpla  oontraot.     |  0063. 

advantage  of  naing  the  oorpi»at«  aaaL     I  506^ 

powar  not  ineiaaaad  bj  nae  of  aea).    |  0000. 

eSbet  of  altaration  of  bonda  after  iaana  bjr  affixing  aaala.     |  S006. 

nnaaalad  inetnimenti  validated  bj  rvtifloation.    |  S0S7. 

atkte  of  Uia  law  in  EoHland  on  the  cnbjeot  of  aorporata  aeal*.     1 6008. 

in  Eogland  aealing  not  reqoired  in  oase  of  tradinftoorporationa.    |  BOSb. 

atatntory  raqaiTementa  ol  teal  mnat  be  obaerred.     |  0060. 

appointmeut  of  oorporate  agenta  need  not  be  nuder  aeal.    1 6081. 

•greanenta  to  cooTey  land.     9  S062. 

oorporatioa  may  aooept  deed  by  paroL     \  C06S. 

aoBweiB  in  ohaneary  oaaaa.     |  SOU. 
S.  Ifamter  <^  exeaUing  laaled  iattmmenU  bg  eorporaiion, 

what  ia  a  teal.    |  0009. 

what  davioaa  are  good  m  corporate  aeali.     g  G070. 

when  a  printed  aeal  will  be  infficient,  and  when  not.     S  6071. 

teal  affixed  by  the  aeoretary.     g  E0T2. 

when  davioe  preanmed  to  be  the  oorporate  aeal,     |  SOTS. 

aealed  inetrnmentt  moat  be  exsontad  in  name  of  oorporation.     1 6014. 

illnitnttioiia  ahowing  the  etrigtneat  of  thia  rnla.     S  0070. 

otherwiaa  the  agent  will  bind  himaelt  peraonally.     |  6076. 

«aaei  in  whioh  neither  corporation  nor  agent  bound.     1 6077. 

form  of  word*  neoeaiarf  to  ihow  that  it  ia  the  deed  of  the  corporatioo.     |  SOTS. 

aaal  mnat  appear  to  be  that  of  eorpoiatioD,  and  how.     %  0079. 

effect  of  aealing  with  the  private  aeala  oC  the  lignera.     |  B060, 

not  neoeaaaiy  to  aay  partita  have  affixed  their  aeali.    |  60SL 
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INDEX.     .  Oontruts 

OontMOta— (ConUnaed), 

■fflzing  mala  uTsnl  tiinta.    |  0082. 

diipoiitioii  to  relax  fornul  Tequiremanti  no  aM  to  aSactnAta  the  Intent  ot  th* 

putiei,     S008S. 
itatatei  which  onra  inlonnality  in  naliDg  corporkta  daedi.     g  6084. 
fomu  hald  not  tha  dead  ot  the  eorporfttion,  bnt  ot  the  agsnti.     |  BOSS, 
othar  mdi  fonni.    |  SOSa. 

fornu  nndar  which  tha  agent  wm  not  panonklly  liable.     1 0087. 
forau  held  to  be  tha  deed  ot  the  oorpoMtJon,  Mid  Dot  of  ite  ageott.    S  BOSS. 
•Baling  when  enffloient  without  tigning.    |  SOSO. 
numer  ot  aigning.     1 6000. 
oorponte  deads  how  acknowledged.     1 6091. 
initanoaa  of  aoknowladgmenta  of  oorporate  deed*  wbieh  bare  been  hold  good. 

leoos. 

ot  the  deliTBTf  of  the  daed,  it*  naooaiitf  and  affscL     |  E093L . 

•aalad  inatmrngnt  lignad  by  eome  ol  the  ofSoan,  and  daliveivd  in  eearow,  noA 
oparatiTe.     1 6001. 

deed*  tignad  b;  the  diraotora  or  bnutaei.     fl  6006. 

effect  of  dead  of  all  ■haraholden.     S  6096. 

deed  or  mortgage  bj  a  oorporation  by  attomaj  in  fact.     1 6097. 

•Mignments  of  oboae*  in  action  by  eraporatiooa.    |  609S. 
4.  Othtr  matter*. 

proof  of  the  antbenttcity  of  the  leBl.     1 6104. 

what  tha  aeal  proraa  wbea  iti  anthanticitjr  ia  prorad.    1 6106. 

praanmption  and  proof  ot  antbority  to  affix  aeal.     1 6106. 

what  la  deamed  anfficisnt  authority  to  affix  the  aeal.     1 6107. 

the  nme  nibjeat  illortnted.     |  6108. 

deed  by  one  member  ot  noinaocporatad  aeweiatioa.     g  6109. 

plecdingi  declaration  <»i  a  oorporate  oontract  nonaoaaaarily  tealad.     S  GIIO; 

tradng  title  throtigb  a  oorporation.     |  6111. 

oonveyanoee  to  oorporation*,    |  6112. 

oanTOjanee*  to  tmataaa  of  oorporatioQ*  and  aaaooiationi.     1 6113L 

daod  to  oorporation  not  duty  oreated.     |  6114. 

deed*  to  iooboata  oorporationa,     1 6116. 

leaponiibility  of  tiia  oorporation  for  nagliganoe  in  tha  nae  ot  ita  aaaL     |  SllQ, 

dead  by  three  ot  fooi  ezeontort,  one  <rf  tham  a  diaqnalifled  foceiga  oorporatioa. 
I  5117. 
6.  K^/oOdbU  iiutranuutM. 

dootiine  that  oorporate  aeal  daitroya  negotiability.     )  5121, 

effeot  of  paper  seal  attaohed  witboat  antbority.     j  612Z. 

failare  to  naa  negotiable  worda.     S  6123. 

ordera  diawn  by  a  oorporation  on  ita  own  traanuer.     |  6)21. 

anthority  to  exeonte  oommeroial  paper.     1 6126. 

mle  ot  "  Qodieoloeed  principal "  doea  not  apply  in  oaaa  of  commercial  paper. 
gG126. 

promiaaoiy  nota  how  exaentad  ao  aa  to  bind  oorporation.     |  6127. 

paraonal  liability  of  tba  agent  exeonting  the  inatmment.     |  6128. 

addition  of  tha  worda  "preaidant,"  "taoretary,"  "agent,"  "  tmetee,"«ta,  to 
aignatnre,  anrplnaage,    1 6129, 
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Oontrsota  INDEX. 

Oontncta— (CoDtiDned). 

ucaption  when  ths  agmt  habitsdl;  ligD*  tbkl  mj.     |  B190. 

Bngliih  oaaat  in  whioh  tha  offloiol  dMJsnttioD  wm  hald  deKripte  patomm. 

I  6131. 
AmatiMD  cbmi  in  whieh  the  <rflewl  dedgution  wm  held  dtteriftit  perMoa. 

IfilSS. 
ths  urns  principle  applioAble  to  indonemeDte,    j  S133. 
how  tgeot  ahmild  indoraa  for  corpontioQ.     S  5134 
indoraing  by  (he  aama  of  tha  agent  only.     |  0138. 
iUnetration.     )  0136. 
manQsr  of  drawing  bilU  of  eiohuige  for  oorpwattott,  Mid  penonal  liaUi^  of 

a«eiit.    IS137. 
mors  liberal  rate  eioneratiDg  the  agent  drawii^  the  biU.    %  6183> 
effect  of  direotian  in  a  bill  to  oharga  a  corporation.     S  S139. 
whea  mfficisat  if  name  of  corporation  appear  on  heading  oF  blUt.     |  SIW. 
parol  evidence  when  admiesibU  to  explain  who  ii  bonnd.     |  S14I. 
when  oorporstion  eetopped  to  tet  np  infornwlity  of  execntJon.     |  GHX. 
forme  of  proiniuary  notei  imparting  corporate  liability.     S  6143. 
other  fornu  held  to  be  the  promissory  note  of  tha  corporation,     J  6144. 
forma  helped  ont  by  adding  the  isal  of  the  company,    g  6145. 
•xecation  by  agent  "for  compaoy."    S  G140. 
UltutratioDt.    g  5147. 

further  illnetratione  and  qQalifloatinns.     J  6148. 
notea  aiecnted  in  the  name  of  tha  corporation  and  rigned  by  the  agent  offiei«Uy. 

S  6149. 
formi  of  aheoka  and  drafti  importing  corporate  liability.     S  6U0. 
notea  and  billi  made  to  order  of  treaanrar,  Muhier,  eto.    1 6161. 
fonni  importing  peraooal  liability.     |  5162. 
forma  in  whioh  the  words  "  jointly  and  aererally"  have  been  hald  to  import  a 

penonal  liability.    S  G1S3. 
Mceptanoe  by  agent  in  hia  own  uamfl.     9  0164. 
aooeptane*  by  a  bank  oaihier,     S  5155. 

peraonal  liability  of  aganC  as  acceptor  of  bills  of  exchange.     J  6160. 
aooeptaooe  by  the  president,     g  6167. 
indoraamenti  by  bank  eiahier*.     S  515& 
indorsamenta  to  bank  oaahien.     f  B1S9. 

when  oorporation  liable  ovei  to  aocommodation  indonar.     g  GIOO. 
6.  Other  urrUlm  eojUrattt. 

pemoaal  liability  of  agent  on  simple  contraeta.     t  6164. 

forma  held  to  be  the  obligation  of  the  corporation,     g  6169. 

forma  where  the  agent  waa  held  personally  liable,     g  G160. 

personal  liability  of  member*  of  association^  clnba,  oommicteea,  ate.    g  GI6T. 

corporation  not  bonnd  if  not  mentioned  in  any  way.     |  5168. 

officer*  liable  unless  oorporation  mentioned.    |  GI6S. 

cases  of  informal  eieontion  where  the  corporation  waa  held  bonnd.    f  5170. 

instrament  in  ths  name  of  the  signer,  hot  signed  witb  addition   designfttiag 

agency.     S  5171. 
1,  Paroi  tontraeU. 

parol  contracts  by  oorporatlona.     g  5174. 
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INDEX.  OoutriMts— ConvaruioM 

OontnMta— (Continntd). 

what  oorponto  ftoU  pro*abl«  by  p«rol  sridBno*.     (  B17S, 

growth  oTtba  dootrina  on  thii  (abjtot:  BarJtqfUnUtdatateit.  Dtmdridge.  1 0176. 

■genoy  mad  Bnthoriiituni  prormUa  by  puoL    f  &177> 
EL  IntpSed  eonlracU  ((f  eorpara^nt, 

dootrina  of  implied  oontntot*.     i  6180; 

eorpontion*  boand  by  implied  oontrmcti  tha  mom  m  indiridiwll.     %  6181. 

panoQ  renderiiig  wrrioM  (o  oorpontiMi  ondar  informBl  oonlnMt  may  racover 
quantmn  (nemU.    |  61B2. 

when  implied  in  (avor  trf  diiMtor  or  affioar.     f  SIBS. 

limitatioDi  of  the  doctrine  of  thii  diapter.    1 616*. 
9.  Stm^eaUat  nfecmtrael*  bf  eorroraOo*.     See  RATmOATOV. 


of  foreign  oorpontiaiu — »Uitt  of  for  pvrpoM  at  jariadietioii.     |  7t7Cl 

by  foreign  oorpoimtiona  — reoorery  on,  defeated  when.     H  7UO-79S8. 

between  oerperatiou  having  tame  ditwton.    M  4070-W67. 

between  director!  and  oorporation.    fg  i069-«76, 

of  promoter!,  liability  on.    H  411MST. 

injanotion  againat  breaohee  of.    1 77W. 
Oo&traot*  of  anbccriptlaii. 

Sea  SuBsoBimom. 
Ooatribatlon. 

See  SnrooxROiiDOS. 

1.  Oontr^tUlim  inmig  ataiUiolden. 

•bareboldar  paying  more  than  hit  proportioD  entitled  to  oonbibntion.     J  3816. 

bnt  only  after  exhanating  remedy  againit  oorponticai.    1 8817. 

light  giren  by  itatnteL     |  8818. 

theoriet  of  oontribtttioD  in  winding-ap  prnowedinm.     |  S819. 

extent  to  wUdh  ahareboldeia  liable  to  MOtribnte  aa  among  tbeniael*a«.     1 3820. 

whether  intereit  reoorerable  in  a  mit  for  oontribntion.     1 3621. 

f^m  of  the  decree  enfondng  oontribatlon.    f  3822. 

eaeaa  denying  the  right  <rf  oontribntion  withont  MMOn.     1 8823. 

nil*!  denying  eontribntion  wiUt  good  reaeon.     %  3624. 

vdnntary  payment  doe*  not  create  right  of  oontribntioD.    1 38SE. 

BO  ooDtribation  where  tiia  aggregate  debt!  eoraeed  the  Uabilitiea  of  all  the  etock> 

holder*.     1 3BS6. 
liability  tor  oontribntioa  nnder  epeoial  contraeta.    |  S8S7. 
actione  for  eontribntion  afiainit  ncn>reaidant  atoekholden.     S  8828. 
contribntJDDa  in  action!  at  law.     f  8820. 

2.  Mi»edlaneim*. 

enforcement  of  among  atoekholden  in  national  baaka.    |  78BL 

amoDK  wrong-dMBg  dtracton  of  ooiporatioo.     SS  437S-4S76. 
OosTeralcm. 

See  Torts. 

by  praaident  of  corporation,  liability.     B  467b. 

of  atook  pledged,  action  by  pledger.     {|  2684-2680. 
'OonTeyuicea. 

See  CosFORATt  Pown»;  anbd.  6j  CoRTaACia,  anbd.  4;  Dune;  MoKiaiais. 

to  oorporationi.     SS  6112-6115. 
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Oo-op«rativo  unu,— Corp.  bonds    INDEX. 

Oo-opa»tiTe  associatlona. 

orguiEtatioii  of.     (  143. 
Corporat*  bonds. 

See  CoRPOBATB  Powkbs. 
1.  Bower  to  iaut,  tie. 

pomr  to  iaiQB  boDd^     %  6060. 

furthnr  oC  thU  power.     %  6061. 

power  to  uarua  oorporata  bouda  navar  mmtnring.     |  60&2. 

power  in  respect  of  intareit  thoiaon  and  nmrj.    |  6008. 

power  to  gnarantae  the  bondi  of  another  oorpoiatioD,     |  6061, 

power  to  lend  ita  oradit  by  iuaing  bond*,     fl  606S. 

power  to  Mil  ita  bonda  at  a  diaconnt.     g  6006. 

power  to  eiohansa  tta  bonda  for  prt^erty  in  kind,     t  6067. 

ptobibitad  bonda  or  mortgagaa.     1 6058. 

fnrthsT  of  thia  labjaot.     S  6059. 

prohibition  agaimt  inoreMing  bonded  Indebtadnen  vithont  oonaant  of  •took- 
holdera.     §  6060. 

power  of  a  oorporation  to  pledge  ita  own  bond*,     f  6061. 

bonda  ralid  thoagh  mortgage  Toid.     |  6062. 

bonda  which  are  miDctgagea  by  force  of  atatnte.     1 6063. 

ooapon  bonda  negotiable  altboogh  aealed.     |  6064. 

non-paynuint  of  intereat  doea  not  render  bonda  non-negotiable,    i  606S. 

when  bonda  iaaned  ia  bUnk,  the  bolder  may  fill  np  blank.     |  6066. 

whether  the  negotiable  quality  of  the  bonda  extanda  to  the  mortgage.     1 6067. 

righta  of  bona  Jldt  pnrohaaen  for  valns.     J  6068. 

defense  of  vitra  vira  nnavailing  against  anob  pnrohaaer.    |  6069. 

doctrine  illnatratad  in  the  oaae  of  fraudnlent  overianiai.     |  6070^ 

bona  _fid»  pnrohaaer  of  bonda  indoraed  by  the  State,     t  6071. 

when  pnrohaaeT  bonnd  to  take  notioe  of  governing  atatnte,     g  6072. 

oitcnmatancea  putting  pnrcbaaera  npon  inqnirj.     g  6073. 

whether  pat  oa  inquiry  by  the  nnmbera  on  the  bonda.     %  6071. 

pnt  npon  inquiry  by  a  refeieaoe  in  the  bonda  to  the  mortgage,     g  60TfiL 

whether  pnt  npon  inquiry  by  the  praenee  of  past.dne  conpont.     g  6076. 

pnt  on  inquiry  by  what  airounuttanoee  where  bonda  hare  been  stolen,     g  6077. 

other  oiraumatanoee  potting  parahaaare  upon  inquiry,     g  6076. 

atipnlationa  detached  from  ineh  bonda.     |  6079. 

diatinotiou  between  redeamabilili^   and  payability  in  reepeot  ot   the  qnastaoai 
whether  bonds  are  past  due.     g  60S0. 

whoiaa  "  iona  >f«  "  holder.     {6081. 

purchaser  not  bound  to  aaa  to  applioation  of  pnrohase. money,     g  60SZ. 

who  ia  a  purchaser  "for  valne."    g  60S3. 

liability  of  railroad  company  for  negotiating  vend  municipal  bonda.     g  60B4. 

liability  of  railroad  oompany  aa  indoraer  ot  mnnioipal  bonda.     g  60S5. 

righta  of  the  heir  of  the  truatee.     gjOOSe. 

lien  of  new  bonda  ezohangad  for  old  ones,     g  6087. 

interpretation   of  bond  and   mortgage  with  refersnoe  to    dnte  of    matnri^. 
3  6038. 

payment  or  purohaae  of  bonda.     g  6DB9. 

demand  of  payment  where  made,     g  6090. 
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INDEX.     Corp.  bonds— Corp.  ndatanoc. 

Oorporato  boniU— (Coatianad). 

rigbta  in  reipact  of  loat  or  daitroyed  bonih.     {  6091. 

■nit*  in  equity  for  inrrender  uid  a&ncallktioD.     |  6092. 

bmidi  oonrertible  into  atook.     §  6093. 

right  ol  holdart  of  mortgage  boadi  of  land  giant  railroad  to  Biebanga  bondi 
for  land.     S  60H. 

•inking  fand  amagemantB.     S  S09S. 

eSeot  of  «oiMoIidation.     1 6096. 

bond*  gnarutMd  or  iodonad  kf  ths  State.     1  6007. 

further  of  moh  bond*.     S  600S. 

■Dbioription*  to  bond*  on  oondition  that  a  oartain  oanber  ot  bond*  riiall  ba 
■abMribed  tor.     g  6009. 

non-liability  of  *abicriban  to  oreditora.     I  6100.' 

taxation  ot  bonded  indtbtadnsM  aawaiad  npoa  paymaat  of  intereat,     |  6101. 
S.  Coupont  qf  meh  bondt. 

coupon*  aia  negotiable  initmmenta.     |  8107. 

efoAd  of  oonpona  which  hare  bean  detached  from  tbe  bond*.     |  6108. 

aotioD*  npon  detAohed  oonponi.     g  8100. 

coupon*  Then  due  and  payable.     |  6110. 

intamt  on  overdne  oonpon*.     %  6111. 

the  qaeation  ai  a  qneetion  ot  pleading  and  bnidan  of  proof.    |  6112. 

intamt  mn*  from  date  of  demand  and  refncaL     9  8113. 

interaat  ram  at  vrhat  rate.     S  6114. 

when  itatnta  of  limitation*  mn*  againat  oonpon*.     j  Bllli. 

payment  of  coupon*  by  third  parson*.     |  6116. 

oonpon*  *hara  pro  rata  in  mortgage  foraelocnra,     g  6117. 
8.  BtmaUa  qf  btmdiioldert. 

Temediea  available  to  Individnal  bondholdara.     1  6121. 

remedie*  of  nn^e  bondholder  not  oonolnded  by  action  or  iwn-Mtion  of  majori^. 
g0l22. 

nnleit  mch  be  tbe  true  oonatrnotion  ot  tha  entiio  oontraot.     g  6133. 

•eparate  bondholder  eannot  lary  execntion  npon  loor^agad  property,     g  6121. 

whan  laparate  bondholdar  may  *ne  for  intareit,  bnt  not  for  principal,     g  612fi. 

bondholden  repieaented  in  litigation  by  tbe  trnatee  in  the  mortgage,     g  S126. 

meaenre  of  damage*  for  f ulure  to  daliver  bond*,     j  8127. 

eroM-biU  by  bondbolder*.    g  6128. 
Oorporatft  axlatmica. 

See  AssKSSMKirra,  *ubd.  4;  Chaktuu;  Brmxiroii  Okoahiutiok. 
1.  Quetlion*  nlating  to  —  rngtMrat. 

preliminary.     1 7S41. 

validity  ot  oorporate  exiitenoe  not  qneationed  eoUataraUy.     g  7612. 

not  even  in  oa*e  of  a  fraudulent  organiation.    g  764S. 

•ning  a  corporation  u  Buoh  admit*  ita  oorpoiata  axiateooe.     g  7611. 

a  general  appaaranaa  by  a  corporation  admit*  oorporate  exietenoe.     §  7615. 

oorporate  aiiatanca  admitted  by  takinj;  an  appeal,     g  7646. 

defendant  contracting  with  plaintiff  aa  a  onrporation  eatoppcd  to  deny  that  it  ii 
*DOh.     g  7S17. 

extent  and  illnttmtioiw  of  thia  ettoppeL    f  7618. 

oaaea  denjing  thi*  ptinoipleb     g  7619. 
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OflrpoFkte  exi«t«nM  INDBX. 

Corporat*  Mdateuca— {Conti^ned). 

UHunad  oorpormtion  ooatraotiag  &•  aiich  aatopp^d  to  deny  ita  own  ezbtoDoe. 

8  7690. 
thii  (otoppel  sztsadi  to  otScen,  direeton,  and  mamban.     |  7651. 
the  qneitiaa  of  oorponto  eiut«DOf  in  orimiiul  procwwliiigi.     f  7862. 
3.  Quationtuffieading.     6ee  Flkadisos. 

vbea  not  naoeuary  to  allgga  corponta  exiitenoa.     g  7653. 

dootrinB  that  it  ia  Dacaaaary  to  allega  oorponta  ezistODOa^     |  7669. 

nacaaaary  whan  aning  for  righta  which  am  odI;  inhara  ia  a  aorpcuatica.     1 7660. 

what  aTerments  of  oorporate  axiatanae  anfficiant.    §  7661. 

whether  neoaaaaty  to  rapaat  »t  wmant  of  oorpor»te  axiatattco  in  anooa— ira  coanl*- 

S7662. 
deolarlng  agftinat  a  oorpontim  whieh  haa  ehangad  ita  naaae,     f  7B6S. 
qveaticai  of  oorponta  axiitBaea  maat  be  imisad  bj  dafondaat.     i  766L 
plaa  to  tha  marita  adtuita  oorponta  exiatonoa.     1 7005. 
how  qnaitioa  of  oorporato  exiatanoe  ruaad  in  pleading.     |  7666. 
atatntoiT  rala  ia  Naw  Tork  raqniriaft  plea  in  ab»tenwnt  <«'  in  bar.     f  7667. 
when  moat  ba  raiaad  by  a  denial  oiidar  oath,     f  7666. 
qnaation  raiaad  by  plea  of  n«I  titl  eorjmration.     f  7669. 
thia  plaa  raiaaa  only  qaeitioa  of  axiatauoa  de/aeU  of  eorporation.     f  767IX 
mU  titl  torpvra&m,  how  pleaded,     1 7671. 
fnrthei  aa  to  partioolarity  of  averment  in  laiaing  qneatiaD  of  oorponte  axktraea. 

I  7672. 
partienlarity  of  atatement  vhara  dafendaiit  plaada  oorporate  exiateiioa,    |7B73- 
partionlarity  in  ToplioatioD  to  plea  of  iml  tiel  oorporoMon.     B  7674. 
burden  of  proof  ander  thia  plaa.     j  767B. 
plaa  of  mil  tiel  corporation  defeadaot,     %  7076. 
mJ  titl  corporation  defendant,  how  pleaded,     f  7677, 

atagaot  theprooaadingaatwhiohdefanaaof  ■HJUfleorponiMatipIaadabla,    f7676. 
•moDdnienta  in  oaaa  of  failare  to  plaad  corporate  exiaMoce.     g  7679. 
defenaa  that  plaintiff  oorporalion  waa  organiaed  tor  nnlawtnl  pnrpoaaa.    1 7680. 
oorponta  aziaCanoo,  how  pat  in  inne  in  aotiona  befora  jnatioea  of  tha  peace. 

fi76ei. 
BManar  of  pleading  diaaolntian.    |  70^ 
St  Pto^  ^  eorporaU  charaeUr. 

by  proving  obarter  aad  oMr  thereander.     f  76S9. 

proof  of  the  ohartaT.     i  7690. 

jndioial  aotioe  of  oharten  and  general  atatntaa  of  iDoorporation.     J  7691. 

diatinotion  between  jndidal  notioo  of  oharter  and  jndioia]  notiaa  of  oorpontita. 

3  7692. 
preanrnptioii  of  ancient  ehartaf.     S  7698. 
proof  of  oorporate  eiiatenoe  by  rapntation.    f  769L 

proof  nnder  atatntea  by  ahowing  that  the  body  aotod  aa  a  oorponlion.    1 769(1. 
proof  of  naer  under  a  ehartet.    t  7090, 
Qfer  proved  by  proving  a  oorpnation  dtfaeto.     I  7697. 
naer  ander  a  genenl  law.    S  7096. 
proving  oorporate  exiatenoa  where  coipontion  ia  organiasd  nndat  geaaral  lawa 

8  7699. 
filing  of  artiolea  and  eleotion  of  offloara.     S  7700. 
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Corporate  «xut«noa~(Con  tinned]. 

orguiiBtiao  in  fut  and  nier  tbannndw.    1 7701. 

oorpont*  bonk*  and  noorda  m  avidaioa  of  org>iii«tiaa  and  omt.    S  7701. 

rHotd*  B0«d  not  ihov  uocptanot  of  ohHiw.     S  7703. 

proof  by  witaBMM  nndcT  notitHi  to  prodaos  oorponta  books.     |  7704. 

whsre  tha  oorpotatioD  U  nnoandiUoiially  inoorporntML     |  7705. 

judioul  Dotiea  of  th*  axiatsiMa  of  oorporation.    1 7706. 

proof  by  kota  or  mdmiatiooa  hf  tha  oppoaita  party.     |  7707. 

lattara  patant,  oertiScats  of  iooorpontion,  artiolaa  of  aaaooiation,  ato;     9  770S. 

concloai  reaeu  of  oartifioKte  iaaaad  by  pablio  offlaUL    )  7700. 

oartifioate  ot  eomroiaaionen  that  soaditjoiu  prMadaot  ha*a  boon   pattonted. 
|77ia 

praasmptiona  in  favor  of  tba  ngnlarity  of  organiaation.     |  7711. 

proof  of  tba  axiatanoa  of  a  foia^  oorporation.    |  7712. 

proof  of  oorp<»ata  oslataoao  n  otiniiDal  oawa.    ]  T7tSi 
4.  I^ect  qf  diMoUMm. 

efiaot  of  diMolation  of  Iha  oiwporation.     |  7720. 

iaoolraiM^  of  eocporaUon  no  dafsMo  to  aotion*  agaioat  it.    1 7791. 

diiaoIuUon  by  raaaon  of  oon-aaer  not  pleadabls.     S  772L 

what  actiou  abate  and  wbst  aorWra.     1 7723. 

effeat  «f  diaaolnUoo  on  miti  ooaaManoad  fay  attaohmant.    1 77M. 
Corporat*  nam*. 

.Sae  CoRPOBATioHg^  aabd.  4;  llAif& 
Oorpontt«  power*. 

Sea  COKTaAtm;  Dibtctobs;  EKHraVT  Doiunt, 


no  poif  «ra  axoopt  tboaa  axpnnly  graiitad  or  naoaaMtilj  Imptiad,     |  H38. 
can  do  no  acta  not  anthoriiwd  bf  obartor  or  goTaming  alatata.    S  Hit. 
anbjeot  to  the  aama  tnfaraDoaa  and  intendmenta  aa  natnral  panou     %  OHO, 
impliad  power  to  oarry  into  tfeot  pnrpoaea  of  ereation.     |  SHI. 
inpliod  po  rer  to  do  whatarer  nacaaaary  to  effeotnate  azprew  powart.    |  BOtt. 
initaDoaa  of  powera  implied  nnder  thia  rale,    f  6MS, 
preinmptioD  that  corporate  aota  are  within  oorporate  powara^     S  0044. 
limita  of  the  power  of  oorporatioua  to  make  contraota.     |  C645. 
powera  of  eorporatioo  aa  fonnded  apoo  or  affaotad  by  onatom.     |  GAIO. 
corporationa  held  to  a  reaaonabla  aieroiae  of  their  powsra.     9  ItM7. 
Tulidity  of  oontraota  aa  depending  npon  oornent  of  atoekholdera.     S  fiM8. 
power  of  oorporationa  to  deal  with  their  own  atookholden.     |  B049. 
and  with  their  own  diroetcn.     |  6090. 
powera  of  de/aelo  oorporationa.     f  6651. 
•latut  of  oontracia  of  unconititntional  oorporationa     1  6S62. 
Iiilerjntlatioit  qf  e/urteni. 
tteoetal  priooipta  of  interpretation.     |  666S. 
worda  to  havo  their  natnral  meaning.     S  9657. 
itiuatratton  of  thia  prinoipla:  neojiiiig  of  tha  term  "  porpstnal  mooaarion.' 

16658. 
oonttmad  moat  atcongly  in  favor  of  the  poblio.     1 94W. 
but  not  nnraaaonably  ao.     S  6660. 
jndioUl  ipiaaiiuiia  at  (fab  nla.    |  BMl. 
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Oorpomtft  poven— (Continned). 

thB  luns  rala  whera  tha  qneition  JDVoIrM  Iba  righto  of  ttilid  panoDi.     1 6862. 

whether  MCprau  word*  aeeetnrj  to  impur  pririlegM  of  otben.     j  6663. 

rnla  whare  tha  qn«itiaa  involvai  oonflialiiig  righta  of  diflarent  oorpontioBM. 
16661. 

eanflioting  proviiioiu  to  be  hkrmoiiized  if  pouibla.    S  566S, 

•icaptioni  iatarprated  to  u  not  to  dettroy  tha  gnnt     |  6606. 

iotvrpret&tion  of  UTiag  aUiiiia  repngnut  to  tha  body  of  the  Mt.     g  S667> 

illiutrationi  of  thU  principle,     S  6668. 

oonditioiu  expraned  eiolnda  those  not  expreMed.     |  E669. 

grant*  of  ezoliukTa  priril^ae  not  implied.    J  5670. 

general  wonb  oonitraed  in  inbordinatiDn  to  geaeral  lawi.     !  667  L. 

powera  to  be  eieroieed  lor  the  pnblio  good  imperatiTe.     (  6672. 

when  gnnti  In  prwtenti  interpreted  u  promieae  to  grant.    {  6673. 

rMtriotive  proviiioni  whioh  Are  deemed  direatary  merely.     S  6671. 

Bot  oonitmed  retroeotiTely,  or  ■■  impairing  Teated  right*.    S  6676. 

T«law«  of  pablie  pen&ltiee.     g  6676. 

npplioation  of  the  rale  that  word*  are  to  be  tekan  in  the  ttrongeat  aenae  agaisit 
the  party  naiag  them.     |  6677. 

general  proviaion  of  law  no  effect  npon  anbteqnent  apecial  ehartera.     S  6676. 

apeoial  obarter  proiiaion*  not  repealed  by  aabeequent  general  Um.     S  6679- 

repaali  by  implioation.     g  6680. 

proTiiioo*  in  derogation  of  common  law  (triotly  oonatnied.     f  6681. 

in  what  reipaot  ehartera  oonttmed  liberally,    g  6682. 

whether  lagialative  biatory  examined,     |  6683L 

communlf  tnwfaeitjiu.     i  668*. 

oonditiona  preaedeot  mnat  be  parformed  or  wairad.     i  66B9. 

what  powera  are  incladed  in  particnlar  grant*.     |  66S6. 

what  power*  not  included  in  particular  grante.     1 6667. 

oonatrDcttDD  of  partioalar  wordi  and  phraaea.     S  668B. 

CMe*  in  whiah  the  word  "pereon"  conatmed  to  mean  "corporation."    S  66S9. 

interpretation  of  other  word*.     |  6690. 

oonatmotion  and  efCeot  of  certain  amendmenta.     |  0691, 
8.  Knandat  poweri, 

implied  financial  power*.     |  6696, 

implied  power  to  borrow  money.     |  6697. 

to  what  corporationa  thia  power  aacribed.     S  6698. 

whether  bnilding  aasooiationa  hare  power  to  borrow.     8  6699. 

diatinctiOn  between  tha  power  of  the  corporation  and  that  of  the  dinoton  to 
borrow.    %  S7(W. 

borrowing  powera  conferred  by  the  aharaholdera.     (  5701. 

ooDaaqnenoea  of  a  eorporation  borrowing  witboot  power.     |  6702; 

ehartera  conferring  and  ezolndiag  thia  power,     g  6703. 

lender  entitled  to  anbrogatioa.     §  67M, 

tight*  of  creditora  where  debt*  are  created  in  ezcea*  of  itatotory  limit,     g  5705. 

power  of  officen  to  borrow  for  the  company,     g  G706. 

when  not  naceaaary  to  ahow  that  the  ctKnpany  received  the  boiefit     g  6707. 

when  adranoea  to  officera  treated  aa  advaaces  to  corporation,     j  6706. 

eonatitntioiial  reatrietiona  a*  to  the  manner  of  oreating  corporate  dabta,     g  5709. 
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ohnndi  eorporatjon  Duinot  niaa  utOiiAf  by  k  pnblic  •zonnioo.     1 0710. 

power  of  aorpontioo*  to  lend  their  fmuU.    %  C711. 

ohuter*  under  wliioh  thii  power  denied.     |  C712. 

power  to  lead  on  putiookr  notuitie*.     |  B7I8. 

dootiine  tbkt  corpontion  o*n  reoover  the  money  lent  in  ui  eotion  for  money  b*d 

Kud  reoeired.     |  G71i. 
improper  condition*  upon  eorporkte  loMU  attempted  to  be  imposed  by  pro- 

motMB.     SC7ie. 
power  to  MiigD  leearitiea  given  for  Iomu.    g  6715  a. 
power  to  ueiga  (took  MMMment*.    8  6710. 
power  to  ruM  money  by  mew  of  a  lattery.     1 0717. 
power  to  levy  m  ba.    |  6718. 

power  to  bold  ■harei  in  other  corporationi.     S  G71S. 
nanry  by  oorpoKitioni.     S  6720. 
no  power  to  become  enrety  for  or  lend  oredit  to  another  pemm  or  corporation, 

i  6721. 
iUoitrationi  of  the  foregoing  doctrine.     |  6722. 
reaeon*  and  Unitationa  of  the  prindpla,     §  6723. 
•xoeptioDB  to  the  principle,     g  6724. 

power  to  BMome  dtbti  of  precedent  partnerehip.    %  6725. 
i,  Poaert  nlating  to  aegotiabta  paper. 

power  lo  iaaoe  n^otiable  paper.     9  6730. 

implied  from  the  power  to  borrow,     g  6731. 

implied  from  the  power  to  pnrchaae  property,     g  6732. 

implied  from  the  power  of  ""-^"g  oantmats  generally.    S  6783. 

to  what  ccvporationa  thi«  power  haa  been  aaoribed.     %  6734. 

no  aaeh  power  under  the  Engliah  law.     g  6736. 

diatinoUon  between  want  of  power  to  iasne  negotiable  inatromeata  and  irrega- 

laritie*  in  the  ezsrciae  of  the  power.     |  5738. 
vltra  virta  commercial  paper  good  in  the  handi  of  bonajlde  porchaaera  for  valne. 

g  S737. 
illnatrationB  of  thia  principle,     g  6738. 
no  power  to  make  or  indorae  for  accommodation,     g  6730. 
hot  each  paper  good  in  the  hand*  of  an  inDoeent  pnrohaaer  for  valne.    j  6740. 
preaamption  in  favor  of  validity,     g  674L 
caaei  denying  thia  preanmptico.     g  6742. 
notei  prt^bited  by  atatttte.    g  6743. 
diadnction  between  power  to  contract  the  debt  and  power  to  give  inatmment 

by  which  it  ia  evidenced,    g  6744. 
iatsing  notea  intended  to  oircnlate  aa  money.    1 6746. 
aathori^  of  officen  ot  corporationa  to  execate  commercial  pftper.     g  GT46. 
■noh  authority,  how  proved,     g  G747. 
power  to  take  negotiable  leoiiritiei.     g  6748. 
when  cannot  employ  ita  fanda  for  tbia  pnrpoee.     g  6749. 

power  to  parcbaee  and  diacoont  billi  in  other  State*  and  other  pUcea.     g  6760. 
diatinction  between  the  power  to  porchaae  and  the  power  to  diacoaat  o 

oial  paper,     g  6761. 
"etock  DOtca,"    |6762. 
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defeiuM  to  nolM  givmi  to  sorpontioim.     g  0753. 
powar  to  amiga  m  inntlvt  negotimble  pkpar.     |  676t. 
further  oT  thii  aubjeot.     1 6756, 
aathoritj  of  offican  to  indona  and  tcuufar.     1 67B6. 

aangnmnita  and  indiHseiiuiDta,  hoir  mada  ao  at  to  lund  oocpwfctioM.     1 67R> 
conaeqnanae*  of  anoh  MaignmeDta.     |  6758. 
liabili^  ol  tha  oorpontioii  m  iDdnser.     S  676&. 
liabilitj  of  indoraar*  of  ultra  ttrt*  eorporata  paper.     |  S760, 
ralLdity  of  bilU  of  orcdit  iaanad  by  Stata  banka.     1 6761. 
power  to  iaaae  certificatea  of  dapont.     |  6702. 
draft  bj  one  offieer  of  a  corporatioo  upon  anotlwr.     f  e76S. 
damagea  for  non-pajTment  of  circnlating  notaa.    9  67M. 
5.  Pouen  retaUiig  toowaerAip  and  trani^  nfpnptrlf  —  raalprapar^rowftiURtlinte 
power  ot  oorpontiooi  to  take  and  hold  land  at  oonunoD  Uw,    |  6770. 
eSaot  of  (tatntea  of  mortmaiB.     |  B771. 

e*DDot  take  and  hold  for  pnrpoaea foreign  to  thoobjeota  of  their  onatiim.    IGJTt 
oonatitntianal  and  atatatory  raatriatioiu  npos  thia  poirei.     1 6778. 
injtanaea  of  ineh  reatiiotioitB  npoo  raUgimu  corporatLona.     %  9774. 
whether  ezolaaion  of  power  to  hold  azolndea  power  to  take.     1 5778. 
whether  «  corporation  can  t>k«  Und  ezoept  by  dead.     6776. 
power  to  acqnira  land  by  adreiae  poaaeaaion  nnder  tha  atatnta  of  lli«tt-**~* 

85777. 
power  to  aoqnir*  an  aMement  by  ptMoriptioo.     S  6778. 
power  to  take  for  tha  pnrpoM  of  aaving  a  debt.     |  S77D. 
power  to  purohaaa  land  at  jodteuil  aalaa,     |  6780. 
power  to  take  by  mortgage.     |  6781. 
power  to  take  by  daviu.     J  6782. 
operation  of  atatntaa  of  willa.     J  STS8. 
deviiea  to  foreign  oorporatiima.     S  6784. 
dariaea  to  the  Onited  Btatea.     |  G7So. 
whether  the  power  to  take  by  pnrchaae  includea  the  power  to  tkke  by  dariaa. 

|B7Se. 
dariaaa  to  corporation*  where  tbe  atatntory  limit  haa  been  reached,     1 6787. 
dsTtaa  to  a  oorporatioa  when  there  aie  two  oorporatioiu  at  tiie  aam*  nerna. 

16788. 
whether  the  powar  to  take  by  anbaeliptioni  or  oontribntiona  inelndaa  the  power 

to  take  by  daviaa,     g  6780. 
dootrine  of  eqnttable  oonraraion  where  corporation  ia  not  capable  of  takblg  Usd. 

96700. 
what  «et*t<  in  Unda  a  corporation  may  take,     g  6791. 
illnatratioQa  in  the  eaae  of  railroad  companie*.     |  5792. 
power  to  take  aa  joint  tenant  or  tenant  in  common,     f  6703. 
traoafar  of  title  to  corpor&tiona  by  legielative  aot.     g  6794. 
dootrine  that  tiie  State  alone  can  qnsation  the  title  of  the  oorporation.    1 67W. 
mle  enablsB  corporationa  to  defend  againat  treapaaaera.    g  B7M, 
and  to  paaa  a  good  title  to  ita  grantee,     g  6797. 
power  to  hold  and  oonTey  presnmed.     g  5798. 
and  cannot  ba  qneiiioned  collaterally.     %  6790. 
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cam  in  which  tha  rala  doM  not  kp^j.     |  6800l 

coriDj  Um  luMpKcilj  of  tha  sorpontioa  to  Uka.     1 6WL 

gnnta  to  corpontioai  bsFon  baing  orgu^ied.     |  OSOS. 

ooDvayuiMa  to  non-«zi«tant  and  difiulo  eorporationa.    |  CS03. 

reaoiaiioii  of  oonvajaneat  to  oorpontUotu  not  empowei«d  to  take.     S  CSOi. 
HI  OB  the  KToand  of  niisam'.     |  S806. 
a  OD  gronod  that  grantee  corporatiaa  ia  noa-eii*tent.     S  fiSOG. 

itatntory  limitatiou  npon  the  amotiDt  of  land  whioh  in*7  ba  held.     S  t>6a7. 

taking  in  the  name  of  anether  aa  tniatee.     S  0806. 

power  of  •dnBfttional  eorporationa  to  h<rfd.     |  SBOS. 

power  ol  religion*  oorporationa  to  bold,    fi  5SI0. 

powerof  tnmpike  and  plank-road  ooiiip«u>iat  to  bold.     lUll. 

power  of  oanal  oompania*  to  h<dd.     |  6818. 

titlea  of  Btitiab  eleemoijrnar?  oorporationa  not  aSsoted  by  Ibe  rerolBtion. 
IfiSlS. 

banking  oompaniea,    |  6814. 

oonTeyanoea  to  ooiporationi  npon  oonditioni  lobaaqnaat.    |  SSUl 

Qlnitrationi  of  eonTayanoa*  npon  oonditiona  anbaaqmat.    |  6816. 

forfeiture  of  the  eatate  for  non-performanoa  of  oooditiaoi  ikfaaaqnast.     g  6817. 

oonrta  will  not  aid  •  diTenion  of  taiHi  a  taniet.     1 5818. 

donation  of  land  to  a  oorpotalioD  with  a  oonditioa  agataat  Alienation,     g  BSI0. 

burial  oertifioatet  iaaned  bj  religion*  norpontion^    |  MSO. 

conrtmotian  of  enabling  itatutea.    1  68Z1. 
S.  Pdwet  io  lata,  Md,  aad  trtm^er  pcrMnKiJ  ]mujmi  (|i. 

power  to  aoqnire  and  hold  penonal  property,    f  18X7. 

make  iaolated  porchaaa  of  goods,     f  A6S8. 

baqneata  of  penonatty  to  foreign  oorporatioitB.     1  68S9. 

7.  Power  to  itt  eorioui  acU. 

to  appoint  agsnta.     S  6832. 

power  to  adt  a«  agent  for  another.     1 6SM1. 

power  to  ba  attorney  in  fact.     %  6834. 

power  to  aot  aa  tmttae.     g  5836. 

power  to  be  bene&eiary  in  a  tratt.     g  6898. 

power  to  aot  aa  eiaontor  01  adminiatrator.     1 6837. 

power  to  enter  into  a  partnenhip.     f  6838. 

no  power  to  take  an  oath.     S  6839. 

power  to  incur  axpenaa  on  aooonnt  of  injured  emptoyi*.     1 6840. 

power  to  oontiaot  for  the  payment  of  a  pension,     g  6841. 

power  to  eompromiae  diapnted  clainu.     g  581& 

power  to  create  forfeitnrea.     g  6843. 

power  to  eatabliah  traniportatinn  line*,     g  6844. 

power  to  make  extra- territorial  contraoti.     §  GS46. 

liability  of' corporations  for  the  acta  of  their  dummy  eorporationa     g  6846. 

8.  Powen  lueribcd  and  denied  to  fortictdar  oor'pirratiinu — inniranM  eorpomtimt, 

iiuuranoe  oompaniea  may  make  and  negotiate  promieeory  notes,     g  5849. 
inanranoe  oompaniea  oannot  engage  in  banking.     |  6860. 
whether  fnt*''''T^  a  guaranty  fand.     g  6861. 
eaoDot  penalm  their  retiring  offlcen.     1 6SG2. 
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wh«tb«r  dirids  bouoen  into  olmnac     |  6SG3. 

lannot  pnrobaM  obligttioD  of  polioy-holdar  to  be  nnd  m  an  oSmL     |  6S61. 
■  ouuut  obuiga  the  benaSaiaiT  pnaoribed  in  iti  olurtsr.     S  CS50. 

oaanot  tnuiil«r  iti  amts  to  Tainmring  comptny,     g  5S56. 

mnta*!  oompaay  mmy  iumre  on  tbe  aIl-«Mh  plan.    {  6867. 

bnt  ouxnot   tara  itself  into  «    itook  oompuiy  witboat  UgislAtire 
ICS58. 

mntn«l  oompmaj  antborized  to  intnia  for  oub  may  UJco  not*  (or  polioy,    1 58i 

what  policial  may  and  may  Dot  b«  iaraed.     i  6S60. 

TBlidity  of  polioiaa  iatnad  l>7  foraiga  innmoM  vompuum.    i  5861. 
9.  SaUtoad  eoTjwatioiu. 

preliminary.     g6S6S. 

make  and  negotiate  promiaiary  notM.     t  5566. 

guarantee  bonda.     |  S867. 

CJronmitancee  nnder  whioh  thii  power  npbeld.     |  fiSAS. 

noeiTa  mnnieipal  mbeoription*.     S  5669. 

dadioatfl  land  (or  bigbtny.     g  6670. 

eootraot  to  oarry  beyond  their  own  line*,     g  0S71. 

maka  oontraota  with  oonnaeting  oarrian.     g  5672. 

to  wbat  extant  eontraot  Joint  obligationa.     9  6S73. 

own  iteamboaU     g  S871. 

oontraet  to  promote  boaineM  of  another  road,     g  6875. 

oontraot  to  allow  mnnioipal  oorporatioD  to  preaoribe  motive  power,     g  G876, 

oontraot  to  make  etoek  gapi  and  road  oioaaiiiga.     g  6877. 

Uoanae  ereotion  of  boildinge  on  ita  right  of  way.     g  5878. 

pnrofaaae  railroad  already  bnilt.     S  6879. 

railway  leaaaa  void  nnleai  antboriied  by  expreei  law.     g  6680. 

illttatrationi  of  tbe  rale,     g  6881. 

right  and  doty  ot  reaoinion.     g  5882. 

railway  company  cannot  1mm«  ita  tel^raph  line  nnleai  eo  authorized,     g  6883. 

reeponaibility  of  the  leaeor  for  the  tort*  of  the  laaaee.     g  6884. 

iUaitrationa.     g  6885. 

responilbility  of  the  leatee  for  negligeooe  in  operating  the  road,    g  6886. 

what  granta  of  power  anthoriia  inch  leaaea.     g  S887. 

reoovaring  rent  ander  an  ultra  virt*  teasa.     g  5338. 

atatntei  conferring  the  power  to  leaae,     g  6839. 

atatntory  ezpretaiona  not  oonferring  tfaie  power,     g  CS90. 

^vhihition  in  caae  oE  competing  linae.     g  5891 . 

ooDwnt  of  the  atookboldera,     g  6892. 

leeaae  takea  anbjact  to  what  bnrdena.     g  6893. 

formalitiei  ia  the  axeentiMi  of  nich  leaaaa.     g  S8H. 

right  of  eminent  domain  doaa  not  paaa.     g  6896. 

validity  of  leaae«  extending  beyond  term  of  corporate  exiatanoe,     §  SSOH. 

actiona  by  third  partiei  on  tbe  oovenante  of  sQcb  leaaea.     g  6397. 

covenanta  to  repair.     S  6898, 

offer  reward  for  criminala.     g  6399. 

maka  oontraota  before  completion  of  line,     g  6900. 

eoobvct  to  toaaaport  freight  at  apeoifio  ratea  (or  ten  yean,    g  6901. 
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Ooipot«t«  powvrc— (Con  tinned). 
la  TmT^lkt  torjmralimt. 

powara  in  napeot  of  aiUblUiiing  ronta.     |  G90L 

ehanging  tha  ronta  ind  tarmini.     |  0905. 

powar  to  bnild  iU  rokd  ap<m  tha  pablto  highmr-     8  5900. 

ptotMtiag  right  of  v«j  from  aaeroachmsni     1 6M7< 

nunnar  of  ooutrDoting  tha  road.     |  6908. 

liabilitj  for  duuga*  in  boildiag  the  road.     %  69M. 

tight  to  ereet  toll-gfttaa  kt  p&rtienlftr  pUoaa.    1 0910; 

fortbar  ol  thu  lobjaot.     |  C911. 

right  to  araot  toU-houaaa,  dig  walla,  sto.,  npoo  right  of  my.    f  C912. 

whatbar  tha  tornpike  oompany  oui  chaoge  iti  gftte*  ftftei  b*Tiiig  ercoted  them. 
IS913. 

whao  the  right  to  damand  toll  ariaet.     S  0914. 

right  to  demand  tolla  Tor  tha  whole  dittance  from  gate  to  gate,    g  6915. 

whether  toll  damkodable  foe  IraTeliDg  betwaea  two  gatoa.     |  &Q1S. 

right  to  demand  ptepayment  ol  tolla.     |  C917. 

power  to  detain  travelara  for  non-pajmeat  of  toUa.     g  B91S. 

tnndnlant  aTMiim  d  tha  pttymeot  of  tolU.    fl  6019. 

ezamptiona  from  payment  of  toll*.    J  0920. 

conatmction  of  atatntea  creating  aneh  azemptiona.     1 6921. 

fnrthar  of  aneh  atatntea.     1 0922. 

eontinned.     |  C923. 

conatmctiaa  of  oontraoti  oreating  aneh  ezemptioni.     S  6924. 

no  Hgbt  to  oharge  anreaaonable  tolla     S  5926. 

forfaiture  of  franchiaa  for  azaoting  illegal  toll*.     |  5920, 

right  to  exact  toll*  within  oitiea  and  towna.    S  6927. 

Tehiolee,  how  rated  for  the  parpoie  of  tolla,     S  6928. 

penaltie*  againat  toll-gatherera.     S  C920. 

aoti(ml  to  reoovex  tolla.     B  6030. 

dafenaaa  to  inch  aotiona.     1 6931, 

whether  a    defenae  that  Uie    road  iinot    properly  oonatmeted  or  repkimd. 
16932. 

aeiiou  to  rooorer  baok  tolla  illegally  exaoted.    1 6033L 

peoaltiei  for  forcibly  puaing  toU-gatea  withont  paying  toIL     3  5933  a, 

breaking  the  toll-gate  and  paaaing,    {  69M. 

tnrthet  of  tfaia  labjeot.     1 0935. 

penal  liability  of  offlcen,    i  0936. 

liaUlity  for  failure  to  perform  ita  pnblio  dntiei.     1 0937. 

effect  of  an  abandonment  by  the  tompiks  company,     J  603S. 

what  will  be  eridenoe  of  an  abuidonmeiit.     g  C939. 

pnblio  prooeedioga  to  raoate  anoh  roads  And  to  open  them  a«  oommon  highway*. 
1 6940. 

aoti  which  tnmpike  oompanie*  may  and  may  not  do.    |  6941. 

powera  a*  depending  apon  a  Taiid  organinttion.     1 6942. 
11.  JfiKaOancMM  eoTporttiioui. 

aaTinga  banka.     {  5948. 

other  banking  oorporationa.     |  5940. 

diatlDotaoD  between  diioonnting  and  parohaiiiig  oommerdal  ftlfBr.     §  6964L 
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Corporate  power*— (Oontinned). 

power  of  banlu  to  receiTe  (pMiutl  depoaiU.     |  5961. 

ill^kl  bankiiig.    |  6952, 

diy  dook  oompui;  oaanot  engage  1«  iia*!g>tioit.    |  69B3. 

iDoorpoiated  oonunaa  eanieia.    f  S9M. 

mining  aorp<Hvtiona.     1 6968. 

power  to  locate  miaing  olaimi.     |  6966. 

power  ot  mining  oompaaiei  to  borrow  money,     t  6967. 

boom  oompaniea.     |  696S. 

whaling  oompaniea.     J  6959, 

laud  improvement  oompaniea.    t  6960. 

when  maanfaotnriBg  oorporationt  buj  parebaae  In  order  to  naelL    t  S96L 

other  powen  ooucedad  to  maonfaoturiiig  oorporatjooa.     1 6962. 

what  powers  have  been  denied  to  mauafactnring  oorporatuMK     1 696S. 

12.  DoelHM  tif  ultra  two.     See  tit.  Ultka  Vntcs. 

13.  Power  (0  feme  bend*,  «fc    See  OonroHiTi  Bmro^ 
U.  P<Mer  to  tnortgagi  fmperti/.     Sea  IfoKiaion. 
Corporatioiu. 

See  VoBxmx  CoBFORATiom. 
1.  J/at¥naiidlaniU<if. 

what  ia  a  aorpontioni    1 1. 

jndioial  definition*  of  a  oorporation.     S  2. 

a  coUeotion  of  inoid«DtB  whioh  make  a  oorporation.     1  S, 

none  Uie  le«  a  oerporation  beeavae  member*  liable  for  it«  del4».     |  ^ 

nor  became  it  oannot  ioe  or  be  ni«d  in  ite  eorpMate  name,     f  6, 

nor  becanee  aoti  of  parliament  deolare  that  it  eball  aot  be  a  corporatioB.     t  & 

a  oollaotion  of  natnral  penoaa     1 7> 

oorpotationa  aole.     S  8l 

ordtiULiT  power  of  a  eraparatian,     1  9. 

immortally — "perpetnalniooeeaion."    g  10. 

in  what  aenee  a  "penon."    {  II. 

diatinotion  between  a  corpoiatioa  and  a  partnerabip.     I  13. 

differanoea  between  oorporatioiia  and  joint  atook  eompaoiea.     f  14. 

diatiuotiao  batweea  a  oorponttion  and  a  gnild,  fraternity,  ot  eoeiety.     |  U. 

compoeed  of  what  body  oroooetitnenoj.    |  IA. 

fnrther  ol  thia  anbjeot.     1 17. 

illojttatione  of  thie  diatination.     |  18. 

aenee  in  whieh  the  State  may  be  a  corporation.     |  19. 

-Tuotf-ot^perationa.    1  SO. 

official  boarda  ot  monioipal  eorporatiooa.    1 31. 

kioda  ot  eorporationa.    g  22. 

the  definition  giren  by  Chaaoellor  Kent,     |  23. 

pablio  and  private  oorporationa,     j  21. 

pnblio  aohool  oorporatiom.     i  26. 

corporationa  to  promote  charitiea  of  a  public  nature,    f  36. 

corporations  formed  to  promote  public  objecta  for  private  gain.     1ST. 

when  municipal  corporationa  deemed  private.     S  2S. 

illuatrationa  irf  pnUio  eorporatioBa.     |  S9. 
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Oorporfttions — {Oootiiiacd). 

2.  Onatim  of,  bj/  tpeeia  Oarten.     Sea  CuBnma. 

oorpontioaian  creatod  by  lagiaUtiva  powsr.     S  M- 
to  what  eit«Dt  thU  povr«r  aaj  be  delegated.     )  36, 
.  eyeroued  by  judicial  or  mini>t«rial  lutuni  nnder  f{SDeral  law*.     §  37. 
to  what  extent  exempt  bom  jadioial  renew.     I  38. 
oorporation  need  not  be  declared  snoh  in  sxpreM  worda,     g  39. 
theoriea  aa  to  when  oharten  tak*  eSaet.     1 40. 
oreatioD  by  referenoe  to  anothet  aoL     %  41. 
legiilatlTe  deviationa  from  mlaa  ot  the  oommon  law.     1 43. 
who  inolnded  in  the  word  "aModatea,"    |43. 
how  legialativa  grant  made  and  oorporatioa  ocguued.    i  44. 
what  if  the  oommiuionara  refnie  to  aet.     (  40. 
when  oharter  provitiani  deemed  a  anbititnte  tor  pro*i«iana  of  a  geoeral  aot. 

S46. 
whether  eanpontiwia  eraated  by  eoDcnrrent  aation  of  two  Statea.    |  47. 
dsoiaionB  adhering  to  tha  riew  that  thia  oannot  be  done.     1 48. 

3.  Oreatiim  q/,  mdtr  gtKtrat  iaut.     See  OKai.nuTKni. 

purpoaea  for  which  incorporation  permitted.    H  182'1B2. 
atepa  naoanary  to  perfeol  oq;uiaation.     SS  Sltt-tUD. 
Teorganintion.    fig  205-279. 

4.  NamM^. 

importaDoe  ot  the  oorporate  name.     S  SS4. 

dirtinotaon  between  the  namea  of  natoral  penoni  and  of  OOtpcoatioiw.    ^  !8fi. 

acquired  by  n«^e  aod  rapntation.     1  2S6. 

petitioa  to  change  corporate  name.     I  287. 

change  of  nania  by  corporate  action.     S  288. 

effect  of  changing  corporate  name.     S  289. 

the  oorporate  name  id  anita     1 390. 

miinomer  of  oorporation  in  pleading.     S  291. 

effect  of  Tariancea  in  corporate  name.     |  292. 

what  ninwmera  amendable.     1 293. 

effect  ot  mianomw  ot  oorporations  la  written  obligationa,     j  29L 

uiinomw  m  deneM  and  beqaeeti.     i  20S. 

oorponttico  proteotad  in  nae  ot  eoiporate  name.     1 206. 

illnatiatioDa.    |  297. 

diaoretion  of  Secretary  of  State  a«  to  inning  ccrtifieatea  ot  incorporation  tor  a 

«)rpor»tlon  haling  a  limilar  nam*  to  the  one  already  eiiatinB.    (298. 
illnatration:  "Eanua  Qty  real  eatate  exchange"—"  Kanaaa  Oi^  real  estate  and 

■took  exchange."    8  S99. 
prohibitioD  in  Miaeaari  atatnte  againat  nae  o(  name  of  perwin  or  firm,     g  300. 
6.  ConuMdatkm  of.     See  Cobbolidatioji. 
in  geaaral.     gg  30S-33T. 
effeet  of,  npon  ahareholdera.     (8  343-360. 

tnuumiaiion  of  righte  and  liabilitiea  ot  corutitnent  oompaniee.     gj  305-390. 
effect  on  remedies  and  prooednre.     SI  390-4ia 
a.  Prtmwlen  and  luMlity  qT-     See  Phomotwis. 
lUbilily  cf,  on  contrwjto.     K  416-437. 
liability  of,  to  anbacribera.     K  440-463. 
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Oorporfttloiu— (CoDtinntd). 

lubiltty  of,  to  Um  oompuiy.     K  456-i7S, 

ii<ai-U»bilitT  of  tba  oontpftay  for  ooatracto  of  promoton.     H  480-490. 
7.  De/aaoeorforationt. 

diTetgMKW  of  limn  oo  tha  nbiMt  ot  dt/aelo  oorporatiooB.     t  i93. 

when  rigbttolosM  of  oorponte  existenco  pramiiMd.    fl  4M. 

praiamad  from  mar  of  oorporata  powsn.     1 497. 

eapaoUllj  wber«  rigbti  h»*«  baen  Mqaind  tharenndar.    |498. 

corpontaoM  hj  preiortpUan  or  ntar.     S  499. 

what  naoBoary  to  give  rite  to  thii  praaamptim.     |  SOO. 

vatidity  of  oorporata  eiittenoa  not  litigated  oollaterBUy.     |  SOI. 

limitation*  of  tbia  dootriDO,     f  fiOZ. 

what  ia  maaut  by  axiating  dtfiuta.     |  603. 

mis  nndar  Oaliforni*  (XtU  Ooda.     1 604. 

mla  applioi  oaly  where  the  oorpomtion  might  aiiat.     |  SOB. 

effaot  of  thia  dootrine  npon  tha  rightt  of  ahareholdan  and  oreditora.     |  SOL 

*alidataa  irregnlaritiea  in  organisation.     %  S07. 

except  where  the  thing  to  b*  done  ia  a  oondition  praoadent.    |  G08. 

further  obaervationa  and  illaatrationB.     1 609. 

State  preolndedbylapeeot  timefrornqnettioningregnlarityof  ooiporateorgani- 
■atian,     1 610. 

eorporation  aaing  for  rigbta  which  cam  only  inhare  in  it  aa  a  onporattoo.    IfilL 

oorporationa  by  legialatiT*  reoognition.     f  612. 

illnatratiMu.     |  BIS. 
S.  Corjiorctioiu  by  uloppel     See  BarorpBL. 

obligor  in  aontraat  with  sorporation  astoppad  to  deny  owporate  ariatraoaL     1 318. 

illaatnitiona  of  ttie  rale,     g  619. 

variona  itatementa  of  thia  rale.     S  620. 

oorpwate  axiatenoe  proved  by  ahowiog  that  the  objecting  par^  hM  daalt  with  it 
a*  aach.    |  621. 

nle  raatrained  to  oaaea  of  dt/aelo  oorporationa.    i  632. 

thia  eatoppel  not  raiaad  where  there  ia  no  taw  authorixing  the  oorpofAtioa.     1 623. 

view  that  inoorporation  mnat  be  atated  in  the  oontraot.     1 624. 

exoept  where  party  ia  indaoed  by  frand  to  reoogniie  oorporate  exiateaae,     ^  52$. 

party  dealing  with  corporation  permitted  to  (how  oorpon^te  knowledge.     1 5!6- 

party  claiming  nnder  lagialation  creating  a  oorporation  eatupped  to  deny  ila 
exiatenee.     1 627. 

■tookboldec  eatopped  to  deny  oorporate  exiatenee.    S  62i. 

eatoppel  to  aet  np  frandnlgnt  organintion.     f  639. 

exception  where  the  oorporation  baa  expired  by  lapee  of  time.     |  S30. 

forfeiture  for  miauasr  «  noanaar  not  pleadable  oolUterally.     i  631. 

corporation  eatopped  to  deny  corporate  exiatenoe.     t  ^32. 

oorporatiooB  lor  illegal  purpoeea.     |  S33. 
9.  ConitUuihaal  ralmitUi  upon  ertation  of.     Sea  CoNmrDTiosai.  RasTKAomi 

proviaion*  of  State  eonatitntiona.     §3  638-668. 

leatrainla  npon  paiaage  of  apecial  acta,     fij  673-40£ 

iMtrainto  a«  to  the  titlea  of  lawa.     «  607-627. 

reatrainta  aa  to  the  mode  of  paaaing  lawa.     U  6S2-639. 

other  rattrainte  and  proviaiona.     U  643-469. 
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OorpOTftUona— (Continnedl. 

10.  National  eorponUioiu.     6m  Natiohai.  Banks. 
deSnition — divition — iatradnetiaii.     §  686. 

within  ths  3tKtMi  hUtorioal  akatoht  national  banki.     8  G66. 

traiuaoDtiD«ntal  nulwny  ooinpaitiM.     g  6B7. 

maritime  oanal  oompanj  of  Nioantgiu.     i  6SS. 

other  oorporatioa)  abftrteKd  bj  Oongrsn.     8  0S9. 

forinktion  of  nationil  oorpontioui.     i  670. 

power  of  CoDgreu  to  oonCer  tranebiiat  on  tham;  eiamption  from  State  oontrol 

aad  taxation.     gOTl. 
puwar  to  oonfsr  right  of  ominent  domaio  within  the  State,     g  B72. 
mayoonfM'onFtderalooiurtBezDiiuivojarudiotionof  initibf  andagainvt  |87& 
protMtioD  nndsr  the  (oDrt«eiith  amendment.     |  074. 

ttaiut  of  nattonal  corporation*  within  the  Statea:  JoriadiotioD  orer  them.     1 67S> 
fnrther  of  thia  anhjeot,     |  676, 
bow  dinolved.    |  677. 

power  of  CoDgreaa  to  reroke  their  ohartera.     g  67B. 
•Cbot  of  reaerratiDn  of  right  to  amend,     g  S79. 
not  diHolved  bj  State  action.     §  S80. 
oorporationa  of  the  tenitoriea.     |  081. 
oorponttioD*  of  the  diitriot  o(  Oolnmbia,     S  682. 
State  oorporationa  holding  Federal  fnuiohiaea,     g  6S3. 

11.  Plaa  qf  meelbig  and  cfiiAng  eorforaU  aeU, 
gvatttXLj  oontidered.     S  &M> 

eorporatione  anciently  named  u  of  aome  plaoa.     g  687. 

k  oorpor&tion  cannot  haro  two  domioilei,     g  8SS. 

residea  where  it  oieroiaaa  \b»  ftlnotiolM.     f  680. 

power  to  eetabliah  agenciei  at  other  plaoea.     g  690. 

whether  loaea  iti  oorporate  ohaiaotar  hj  migrating.     1 691. 

dutinotioQ  between  oitixenahip  and  raiidenoe  oC  a  oorporation,     g  S92. 

enjoining  a  corporation  from  remoring  ita  aaaeta  ont  of  the  State,     g  693. 

oonatitaeDt  aot*  mnat  be  performed  within  ths  State  of  creation,     g  6S1. 

oorporation  when  eatopped  from  raiaing  the  qneation.     g  60B. 

validity  of  corporate  eteotion  held  ontiide  the  State,     f  696. 

meetinga  held  at  what  plaoe  within  the  State.    1 697. 

12.  Corporate  tltctioiu.  See  ELiononi. 
anembling  tha  meeting,  gg  700-722. 
the  qnomm.     H  726-739. 

right  to  vote.     g«  780-743. 

oondnot  of  the  eleetion.     gg  746-758. 

right  to  the  offioe,  and  contesting  ths  election.    H  761-7M. 

13.  AmoUoit  qfo^een.     See  Amotion. 

power  of  amotion,  and  proceedinga  to  remove,     ft  79S-841. 

14.  B^filtion  qf  manben. .     See  m»k»«ii«.  Expulsion  or. 
power  to  expel,  and  gronnda  of  expnlaion.     gg  846-876. 
oorporate  prooeadinga  to  expeL     H  88J-8M. 
judicial  proceeding*  to  relnateta.     gg  904-930. 

15.  Qtrpomlr.  Ey.fatM.     See  Bt-i.aws. 
nature  »nd  iDtsrpretatioa  of.     gg  93G-S50 
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Oorporationa— (ContinaMl). 

power  to  Muot  Kod  mode  of  anacting.     ft  9&C-960. 

nqnuitw  and  validity  of.    |9  10IO-IOS3. 
10.  Oapilt^  jfooi  and  lubteriiitinu  thenta.     Se«  Capital  Stock;  Bkabxb;  I 

DKtnre  of  okpital  atook.     H  lOSD-1064. 
natnra  ol  •ham  in  gaDeraL     H  lOeCUlOSS. 
17.    Who  mof  bt  ihartMden,     Sm  Shaxkholdsrs. 
tuAunlpenontaaafauebolden.    H  lOBO-IOOS. 
prirato  oorporatimu.     M  IlOS-1111. 
moDialpal  oorpontioiw.    If  1115-llSS. 

thaoriei  aa  to  nature  and  formatfon  of  the  Mmtraet.     H  1134-1 IM. 

theorisa  aa  to  the  oonaidention.     M  ISDO-IXIS. 

tlMoriei  aa  to  th*  neowaity  of  pajing  the  itatntory  dopoait,     B  1216-IKIZ. 

theory  that  the  foil  amonst  of  the  capital  miut  be  tDbwribed.     g|  133:^1942. 

other  theoriea  and  hi^dinga.     H  lStS-I2B2. 

alteration  of  the  oontraat  of  nbaoription.     M  1387-1299. 

19.  Otm^tkMol  ttock  niitertpCioni.     &ee  SiiBao&iPTioitii,  nibdi.  7-6. 
TBlidttj  of  conditional  (atMoriptiona     B  130S-132B. 

e£E»ot  of  ooodiHon*  in  aabacriptiong.     B  1332-1340. 
intorpretatiOD  of  partiealar  oondition*.     M  I3W-1300. 

80.  ^ea  qffiwid  on  Mode  lubtertpUont.     Sm  SmoKinKMiB,  mbda.  10-16. 
general  prinoipli*  applicable.     $3  1360-1379. 

what  fnnda  willand  will  not  aroid  the  oontraat.     SS  1388-1418. 
remediei  of  defraadad  tharoholder.     B  1424-1434. 
time  within  which  to  oUint  reteinion.     B  1488-1464. 
remedies  againat  panoiu  gailt;  of  the  frand.    B  1460-1487. 
frandalent  ianiea  and  overianiaa.    B  1490-1606. 
SI.  Corporate  boob  and  nayrda  at  eMenet-     See  Amasnmna,  nbd.  8. 

22.  Poaert  qf  eorporatbm  in  rtlation  to  if*  em  Airt*.     Bee  SsAwn,  aobd, 

23.  Power*  q/*  rorporate  agtnU.     Sea  Aozntb. 

24.  Corporal*  umtraiU.     SeoGomutm. 

26.  J^ottM  to  corporatfon.     SeeNono*. 

20.  BoUfieationhyeorporatiimi.     See  title  RATinoATTOir. 

27.  PcSet  poteer—aeereae  iff  over  eorponUiom.     Bee  Fouoi  Powib. 

28.  Poteert  <tf  eorporatkmt.     See  Coopoiun  Povxrs. 

29.  CivA  UdbUUg  iff  eorporationt  for  torU     See  Tobth;  Fkacm;  NaauoBircB. 
SO.  Indi^ment  qf  corporation*.     See  iMDionnKT, 

81.  Coi^^wpl*  bjf  oorpomliont.     See  Cohtxxfts. 

32.  DUaobaioa  o/ eorporatkmt.     See  DnaoLirnoHi  WiKViira  Up. 

33,  AelioBt  by  and  againtt  eorporalkmM,     See  Aonoire;  C 


84.  AUaehmeTit*  agamtt  corporaliont.     See  ATTACamwM, 
86.  QamiihmtTilqfcorporatUmt,     See  Garihbbmei*, 

36.  Mandamia  aganut  torpomlkml.     See  HARDAMcrs. 

37.  BMcalioita  againtt  eorporaikmi.     See  Bzacunons. 
OorpOTAtion  cola. 

what  ia.     3  8. 
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Oouuellors. 

8m  ATTOSMin. 

Oonpona. 

o[  corporate  boDcU.     See  Corpobatb  Bohiii,  nbd.  2. 

See  CBABTUa;  JUBTSDIOTION. 

power  of  to  grant  oorporete  oharten.     {J  110-127. 
Creation. 

of  eorpon^iu.     See  Cbartibs;  ORaAmzATion;  Bltivm. 


See  Stookholsiri,  cnbd.  27. 

lemedie*  ot  to  enlorae  itookholdere'  lialnlitr,     tt  SlIS-UTflL 

■uigamenta  for  by  corporetiooi.     SI  M6B-048T. 

prefereoce  of,  bj  iniolrent  oorporatioa.    H  MS2--&S07. 

of  oorpontiaii,  prioritiei  emoDg.     fi  383S-.3S43. 

prioritie»  amaag,  oa  mortgege  foraaloiare.     S3  625S-62S8, 
Oradlton'bill. 

See  CamrroRa'  Suit, 
Oraditora'  BOit 

See  Stock  HOLDSBs,  iabd.  34. 

to  entoroe  UebiUty  of  etockholdera.     SS  3S18-S6iS. 

jnrUdictioD,  etc    SS  65ES-6sTl. 
Orimlnal  offcn>«. 

See  iNDicmBHT, 
OmAty  to  anunala, 

orguiixatioa  of  oompany  for  prercBtkm  of.     1 149. 
Cnulty  to  chlldmL 

orgeaiiation  ol  looiety  for  prereatioii  oL     flliO. 
OmanlatiTa  Toting. 

See  ELKonoit,  rabd.  4)  Yoma. 

SeeneAoas, 


See  Acmom;  IiZBCFLAXT  Dammbb;  Naausino. 

awerd  of,  for  torta  oE  eorpentioiie.     Bee  ToKra,inbdL  S,  i, 
Denlingm. 

SeeBBoxm. 

in  «tock  •bmrae.    See  Seaub,  mbd.  U. 
DMth. 

See  Nuuvna^  moM,  1, 
Debentnroa. 

See  CoRFOBAiK  BotrM. 
Debts. 

liee  SiooKHOLDiRa. 

tot  whidKtookholdere  are  keld  liable.     H  8110-3197. 

for  which  diiealaM  in  liabU  by  atittste.    IS  418S-ta()L 
DmwU. 

See  Fkauia 
Dedarationa. 

See  AoKHny  nbd.  £ 
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INDEX. 

BwOnratiailB— (Ooatiaacd]. 

of  oorporats  oCGmi*  and  Kganti,  ate.,  affeot  ot     H  4SI8-492S. 
D*  facto  oorpormtloas. 

8m  Cobporatiovb,  labdi.  6,  7. 

power  to  itu  and  b«  aaed.     1 736S, 
De  facto  offlow*. 

S«e  DiB>CTOB& 

dineton  de/iuta  o(  aorpontioD.    K  S8OT-3d01. 
DefouMs. 

8«e  AaausMiNn,  nbd.  0;  LnoTATton,  Statdti  ot;  Piaas;  PLUsnaj  Baf- 

1.  D^trua  to  oeCJoiu  Ay  creditor*  agabut  ((oeUoIdert— in  ffMcraJ. 

*oop«  of  lubjeot.     S  3670. 

gftDtnl  thM>ri«t  m  to  dafaoMt  which  can  be  interpoMd.     |  S680. 

dsf eUBi  thkt  tba  itookhaldan  uw  aatoppad  from  laiain^     |  S68L 
1  De/aut*  aJfeeUng  (A«  tar^oratiiM  and  tti  maitagemmt. 

th&t  the  corporation  had  no  legftl  exiatODoe.     1 3683. 

that  tha  oorporation  hu  baon  gnUty  of  illagal  acta.     S  368<, 

tikat  ttia  corporata  aaterpriaa  hu  bean  alwndoned.     S  30S&. 

tiiBt  tha  corporation  hat  ceatad  to  aziit,  oto.     |  3686. 

that  tho  oorporatlon  changed  itt  name  after  the  defendant  anbearibed  U*  ttia 
abtrm.     1 3687. 

that  the  corporate  offloen  have  been  gniltj  of  mUcondDct.     |  36SS, 
I.  D^aitu  ttffieliiig  1^  tiatia  and  UabiUtf  qf  lie  d^/aulant  cu  a  Aardtolder. 

that  tha  defendant  never  waaa  atockholder.     S  3991. 

whan  a  aharaholder  aatopped  from  making  thi«  defenea,     |  3692. 

that  tha  defendant  did  not  become  a  atookholder  in  the  r^;al«r  mode.    1 3093. 

that  Muna  of  the  naw  atook  waa  not  taken.     |  3691. 

that  lome  of  the  itook  ia  owned  b;  the  corporation  itaeU.     1 3696. 

that  the  full  amonnt  was  not  anbacribed.     i  3696, 

that  the   anbaoription  waa  made  prior  to  tha   formation  of  the   oorporatiMi. 
13697. 

that  tha  defendant  baoame  a  atockholder  after  tha  debt  waa  oontemotad.     f  S69& 

that  the  defendant  waa  a  holder  of  preferred  atook  meraty.    |  3699. 

that  the  aharaa  were  held  by  the  defendant  for  another.     S  B700. 

that  the  aharea  were  held  for  the  oorporation  itaeU.     {  3701. 

that  the  defendant  held  the  aharaa  aa  pledgee  of  tiia  oorporation.    |  3702 

that  the  atookholder  ia  a  aovereiga  State.     S  3703. 

that  the  offioaia  are  liable  before  atockholdera.    %  3701. 

that  one  of  the  membaia  of  the  amnpany  haa  died,  it  being  nnincorporatei 
I370S. 

that  the  itockholdert  have  a  right  of  renewal.     1 3706. 

that  tiie  atockholder  waa  indnoed  to  anbaaribe  by  frand.     |  3707. 
^  IVenwi  affeeiing  At  lUtcJuttge  and rdaue  q/'  (Ae  tluudutlier. 

that  the  defendant  haa  paid  hia  anbaoription  is  fnll.     gS711> 

that  anoh  payment  waa  made  in  property,  lervioaa,  ato.     S  3712. 

that  the  defendant  haa  diaoharged  hia  liabilitj  bjr  payment  to  oUisr  aroditor^ 
13713. 

hrther  of  thia  anbjeot.     1 3714, 
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INDEX.  DatanaM 

IMknMB— <Coi>tiDDed). 

thftt  th*  dafandant  parobuad  Ihe  ahmrM  in  good  Utb,  tnlieTJng  th«m  to  h*n 

been  fally  paid  np,     |  HTlfi. 
bnnhn  o(  ahowiuK  uoa-pajment.     g  3716. 
nuumm  of  provioK  paymsnt,     §  3717. 

tlwt  the  dsfandaDt  waa  releaaed  from  hia  obligatioD  bj  tha  oorpontion.     |  S71S. 
that  the  peraoDal  liability  ol  the  atookhoiden  haa  been  waived  at  releaaed  by 

ODotrMt.     g  S7I9. 
iDtarpratation  of  aooh  ooatracta  of  wairer.     |  3720. 
that  the  dofendaut'i  liability  waa  dLreatad  by  tnnaftr.     g  3721. 
that  the  deFendant  haa  been  diacharged  in  bankrnptoj.     g  3723. 
whether  aaaignee  ia  baahrnptoy  oaa  b«  made  a  contributory.     §  3723L 
Maignee  not  boand  to  indemnify  bankmpt  againat  oalla.     g  3721. 
that  the  defendanta  are  entitled  to  be  diacfaargedai  anratiea.     g  3725. 
■6,  D^tnta  affeeUitg  tha  ylainU^M  dtinand. 

that  the  judgmsot  agaioit  the  corporation  waa  arronaonB  or  informal,     g  3720. 

that  the  judgment  againat  the  eorporatioa  waa  ooIlaiiTe.     g  3730. 

that  the  demand  ia  invalid,  the  oorporation  having  admittod  it.     g  8731. 

that  the  debt  waa  reTived  after  being  eztingniahed,     g  3732. 

that  the  debt  wae  oanriaut.     g  3733. 

that  the  debt  waa  vJtra  tira.     g  3731. 

that  the  debt  haa  bean  aatiafied  in  whole  or  in  part,     g  3T3S. 

that  the  corporation  haa  been  disoliarged  in  baokniptcy.     g  378S. 

that  the  plaiatiff  parobaaed  hia  demand  aguiut  the  oorponition  at  a  diaao^nt. 

g3737. 
S.  Df/aue*  relating  to  Ae  eonduet  t^fth*  crtdUor,  affeetmg  \it  demand. 

tbat  the  plaintiff  haa  taken  ont  execntion  againat  the  oorporalion.     g  3740. 
that  the  corporation  haa  gone  into  bankmptey,  and  that  tha  creditor  haa  re- 

cu*ed  dtndeada.     g  3741. 
that  the  oomplainanta  have  reoeived  a  dividend  from  «o  aaaignee  ol  the  corpora. 

tion.    1 3742. 
that  the  plaintiff  failed  to  preaant  hia  claim  to  tha  receiver,     g  3743, 
that  the  plaintiff  haa  been  aacured   by  a  pledge    of    the  oorporace  propertr. 

13744. 
that  the  plaintiff  granted  extenaion*  of  time  to  the  oorporation.     g  3745. 
that  the  plaintiff  baa  oompromiied  with  other  atockholdera.     g  3748. 
that  the  plaintiff  haa  releaaed  other  atoekholdera.     g  3747. 
that  the  plaintiff  took  an  aiaigoment  of  debts  dne  the  oorporation,  and  thm 

oompiomiaad  with  the  debbon,     g  3748. 

7.  Drftttia  rdaUng  to  Ihe  etmAn^  oftkt  pTooadhig  to  tharfft  Me  tiodAoldtr. 

that  the  receiver  waa  improperly  appointed,     g  3751. 

that  the  aaaeaiment  waa  irregular,     g  3762, 

that  the  defendaDt  did  not  have  notice  of  the  aaaeasment.     1 375& 

that  tlie  decree  of  aaaesamant  waa  collnaive.     g  3754. 

that  the  decree  of  aaaaaament  anthoriied  a  oompromiae.     g  37S& 

8.  Olhtr  Afiiuet. 

that  other  oreditora  are  entitled  to  priority  of  demand,    g  376S. 

that  a  prior  Jttdgmant  has  been  rendered  againat  the  defendant,    j  3769. 

that  a  prior  anit  ia  pending.     |  VJBO. 
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DatanM*— (ContiiiDad). 

ttut  tha  MMti  erf  th*  oaeponUaa  ne  nn»ppropriftt*d.    |  )781. 

tbftt  than  U  a  aolvent  jadgmant  debtor  other  than  til*  oorporatioii.     {  37B2. 

that  ths  reoaiver  or  aoiignBa  ha*  been  guil^  o(  nuaoandiuit  in  daaliag  witli  Dm 
aueta.     1 3763. 
9,  Mi*etllamtoiu. 

iafenoea  to  aotioni  tor  aaeaamanta.    )  I95B,  tt  Kq. 

to  aotioDB  wekuig  to  aoforce  atatatorj  liability  of  dirMton.     0  4364-i373L 

to  actioni  on  insurance  pr«miDiii  notea.     )  7SS3. 

to  indictiDenti  of  oorponttiona.     I0M2. 
Defarred  atock. 

See  DiTiDENoa;  FitBFiRRmD  Stook, 
Deflnitiona. 

by-Uw.    1 030. 

corporation,     f  1. 
capital  itock.     f  1060; 
dividend.     1 2126. 
debt.    8  3110. 
franchiae.     g  633C. 
na^nal  corporation.     )  660. 
promoter,     j  410. 
•eaL     SS6&. 
Delegatioii. 

8aa  CosFORATB  PoviBe. 

ot  power  to  create  corporatiooa.     |  S0. 

of  tbeii  power  bj  diracton.     See  Dirbctobi,  anbd.  A, 

(rf  pow«r  o(  aminant  domain.     Baa  Bmtraxr  Doiuifl. 


See  kuiiona, 

in  aotiona  bj  oorporationa.     1 73SS. 

in  aotiona  againat  oorporationi.     t  711S. 
Dapoalt. 

pajment  ot.     Sea  SuBaoBimoxB,  aabd.  t. 
Detective  aaaociatlona. 

organitatioa  oL    |  Ifil. 
Directors. 

See  ELBOiiONai  MnmaB. 
1.  RijklloUMi^^ 

naceuity  at  electing  a  board,     f  S800 

aflsot  of  tailnra  to  elaet:  tenora  of  tha  offloa  holding  matU  » 
S8B61. 

noda  ot  oompelling  election.     %  38C2, 

power  to  fill  Tacanoiea.    S38S3. 

power  to  remDve  inenibera  <A  tha  board.    |  S8S1. 

groanda  of  renMral  by  jadieial  aotioB.     |  SSOL 

mandamtu  to  restore.     S  3866, 

who  eligible.     9  3807. 

when  need  not  ba  a  itookbiddar.    1 8S58. 

atatntea  and  by-lawa  requiring  luoh  a  qnaliSeatiML     |  S8C9. 
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IHrectora — {Coatinn  ad). 

whether  mnst  b«  »  regUtored  itodcboldM.    1 1860L 

eoiiTening  the  maatiiig  to  aleot,     |  3861. 

notice  ol  tlie  meeting.     1 8862. 

direatriTf  eleotad  mHer  date  appointed  for  •Uetion.    |  8868. 

aleotiona  at  ftdjoamed  meeting!.    1 3861, 

etaotioiu  at  meetiiigi  held  ontaide  the  SitU.     %  3866. 

monoer  ot  Totiag.     S  3866. 

fraDda  and  iiregularitiea  in  the  oondnot  of  the  eleetian.    t  3867. , 

Dujoritj  of  all  the  ihuea  neoaMary  todact.     S  3868. 

affaot  ot  voting  for  ineligible  oandidatea.     t  SS69. 

tight  to  vote.     1 887a 

*oting  in  reipeot  ot  Bharea  bald  b;  ixBoatori  or  tniit«M.     t  3S71. 

tight  to  vote  aa  between  pledgor  and  pleilgM.     |  S872. 

voting  in  raipeot  ot  (harea  held  by  other  oorporatione.     |  S373. 

atatntory  limit  aa  to  the  nnmber  ef  Totea  vhioh  oaa  be  oaat  by  k  nngle  aham- 

holder.     1 3874. 
diaqnalifioatioiu  ot  tiia  aharebolder  olaiming  the  right  to  vote.    9  387S. 
right  to  vote  by  proxy.     3  3876. 

no  aaperintendenee  ot  anoh  aleotiona  in  equity,     %  8877. 
bnt  equity  poeaetaat  tm  imperfect  jariadiotion.     j  3818. 
jnriadiction  by  gmo  tearraalo.    9  3879. 
reriewing  anoh  election!  nnder  New  York  atatote,     1 3SBIX 
nndar  California  atatnta.     S  9881. 

peraona  ining  for  the  offioe  muat  prove  qnalifioatioa.     S  SS8& 
direotora  aning  Kt  Uw  mnHt  ahow  title,     g  3883. 
evidanoe  to  prove  anoh  title:  adoption:  reoognition,     |  S8Si, 
evidence  to  prove  Moaptance  ot  the  olBce.     S  38Sfi. 
reeignation  or  abandonment  of  the  offioe.    |  8S8B. 
abandonment  of  forteitare  by  reaion  of  baeoming  diaqnalified.     t  3887. 

2,  Direeton  and  qffictn  dt  folia. 

general  atatement  ot  doctrins.     |  3893. 

who  are  directors  dtfaelo.    g  38U. 

persona  ineligible  to  the  ofEoe.     g  389S. 

who  are  not  direotora  dtfatta,    g  38)6. 

title  to  office  cannot  be  impeached  coUAterally.     g  38B7. 

what  it  two  boards  are  in  existenoe  and  acting.     S  3S98, 

acta  of  diroctora  de  faOo  bind  the  stockholden.    g  3899. 

cases  showing  the  extent  of  proteotion  nnder  the  rnle.     1 39001 

personal  liability  of  itfaido  direotora.     g  8901. 

3.  ^uonnn  t^fdineiort  and  number  tAat  can  acL 

preliminary.     1 3901. 

direotora  muit  aot  together  aa  a  board,     g  3906 

individnal  diractors  have  no  aathority  M.anch.     g  3906. 

bat  may  be  agents  by  apeoial  appointment,     g  3907. 

•eparate  assent  at  a  majority  not  binding,     g  3908, 

cannot  vote  at  board  meetinga  by  proxy,     g  3909. 

where  the  act  la  prirate  all  most  joiai  where  it  ia  pnblio  a  majority  may  aot. 

gsDia 
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I>ireoto»  INDEX. 

Dirvctors  —{Con  tinned). 

ralG  ai  to  pablio  acta  applloable  to  priTkte  eorpormtionB!  a  mmj<vi^  of  tlia  dirccU 

on  ml*.     I  8911. 
dutination  1>«tvaen  a  wleot  and  indefinite  body  in  respect  of  %  qvoram.    |  ttli. 
majority  of  all  the  dirsctora  naoanaiy  to  a  qnomm.     S  3913. 
bnt  a  majority  of  the  Maemblsd  qnomm  may  act;     S  3S14. 
aoti  at  board  meeting  witbont  a  qnomm  voidable.     |  391B. 
moat  be  a  qnoram  of  eaeh  integnl  park     )  3916. 
rale  in  oaaa  of  nn£U*d  TMSanoiea.     S  3917. 

in  the  oaae  of  a  apacial  oommittee  a  majority  of  all  moat  cooanr.     1 3918L 
effect  of  tb«  diaqnaliScation  of  a  member  of  the  qnomm.    j  3919. 
what  ia  a  qnomm  vhsre  the  directory  hae  been  enlarged  by  a  emuoIidatiaD  «itii 

another  oorporation,     |  3920. 
by-law  fixing  qnomm  at  leu  than  a  majority.     |  3931. 
whether  tx  ^gitio  tmitee  not  ft  part  of  the  qnomm.     9  3922. 
onmber  that  may  aot  in  miniiterial  mattara.     S  302S. 
Mti  of  directory  oompoeed  «f  exoBedve  anmber.     |  3921. 
direotora  no  power  to  exclnds  soma  of  their  board.     1 8925. 
preanmption  in  favor  of  regnlar  action,     {  89ZS. 
extent  of  thii  preanmptioD.     |  3927. 

ratiSoation  of  aota  done  by  leaa  than  the  requisite  nnmber.     §  39S8. 
power  of  a  qnomm  to  contract  with  their  own  membera.     %  3929. 
plaoa  of  the  praeident  in  the  qnomm.     j  3930. 
whan  take  the  aenie  of  the  itockholdert.     |  3931. 
majority  ean  aot  only  at  a  regular  meeting,     j  3S82. 
meet  ontsids  the  State.     S  3933. 

when  reoord  need  not  affirmatiTelj  ihow  Dotioa.     S  393i. 
manner  of  a«*eml>liiig  the  meeting.     S  393G. 

when  notice  of  the  meeting  muit  be  givaiL     |  3936. 

notioe  of  adjonmad  meeting*  mut  be  giren.     %  3937. 

thees  principles  varied  by  corporate  nsage.     j  8938. 
^  DeUgaiion  <^  their  poiMr  b]/  direeton. 

how  far  direotore  may  delegate  their  anthority.     i  $9M. 

fnrtber  of  thie  aabject.     S  394E. 

director!  may  not  delegate  the  power  of  making  aaaenmenta.     S  3M6. 

may  delegate  mtnieterial  dntiee.     9  3917. 

whether  bank  director*  may  delegate  power  to  dieooont.     g  3918. 

may  appoint  and  nmova  anbordinate  agent*.     3  3949. 

aingle  director  no  power  nnlesa  appointed  agent.     S  39S0. 

no  power  in  director*  to  confer  permanent  and  mpreme  oo&trol  npon  a  aisgle 
officer.     9  8961. 

may  contract  throngh  a  committee  of  their  own  membera.     %  39SZ. 

power  of  mob  oommittee  to  make  oontraote.     9  39S3. 

to  mortgage  tiie  property  of  the  corporation.     S  3951. 

authority  to  convey  inclndes  power  to  ezeonte  anitable  inatmmenta.    S  395S. 

power*  of  committees  in  respect  of  litigation.    9  8966. 

anch  committee  no  power  to  parcbaae  real  eatata.     g  39B7. 

power  of  committee  appointed  to  examine  and  report.     S  S9H. 

power  of  building  oonunitteea  of  ohoreb  tooictieL    89CSi 
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qnonun  of  raah  oommittsa  nocankiy  to  mL    |  8960. 

liUra  virt*  mU  of  oonunittM*  itiMt«  good  by  ratifioBtion,     1 8H1. 

oorpomtion  bonnd  bj  m(i  oI  mah  ooduiuUm  within  thair  ftpp&reDt  knthoritf. 
SS962. 

panonal  likbilitj  of  the  numban  of  niah  oommittaaa.     1 3963. 
6.  Poa&nnf. 

natora  o(  the  offioe  in  genenL     S  8967. 

diTUgeot  viawi  u  to  tha  Datnra  vtd  limiti  of  the  powen  of  diracton.     |  39SS. 

Bbgli*h  vieir  that  they  are  ■psoial  agenti  only,     g  SMB. 

Tiaw  that  diraeton  may  do  irhatavar  tha  oorpontion  may  do.     |  3970. 

bnt  oannot  do  more.     |  3971. 

effsot  of  bj-lava  limitiiig  their  powan.     S  3972. 

thair  powen  not  extended  by  by-lawi.     S  S073. 

■nthority  within  what  llmiti  nipiania.     {  3974. 

the  itoakbolden  oannot  aot  for  the  company,     i  3976. 

azoaptdona  and  qnalifioatdona  of  thii  mla,     |  3976. 

further  of  this  rnle.     %  3977. 

direoton  bare  no  comntoa-Uw  powera.    S  3978. 

DO  power  to  make  conatitnent  changea.     g  S979. 

cannot  apply  for  or  acoept  amendment  of  ohartar.     §  3960; 

nor  aooompliih  this  raenlt  by  indirect  msana     g  3981. 

oannot  make,  alter,  oc  annnl  by.Iawi.    %  3982. 

may  not  lell  ont  oorporata  aueta  and  bnaineei.     S  3988. 

bnt  may  alien  oorporata  real  aitata  in  conna  of  bnNneMi    f  39S4. 

may  mortgage  oorporata  property,     1  S98S, 

may  auigu  for  benefit  of  erediton.     %  3088. 

whan  aMign  to  other  tmsteea.     B  3987. 

may  borrow  money.    %  39SS. 

may  make  and  tranafer  negotiable  paper,     |  3989. 

may  aaenme  or  gnarantee  debts  of  other  penoni  or  oorptnatioa,  whan,     j  3990, 

may  fix  tha  ulariea  of  oorporata  officer.     S  3991. 

may  not  fix  price  of  iharet  of  (took,     g  3992. 

powen  in  levying  aneumanta.     g  3993. 

when  releaM  corporate  intereiL     g  8994. 

cannot  give  away  its  astati.     g  399B, 

but  may  maka  bonajtda  compromiaai,     g  3990 

and    condnat    oorponte,    bnt    not    prirata,  litigation    at  oorporata    eipanie. 
13997. 

powan  of  directon  of  baokiog  companlei.     g  8998. 

aSect  of  tt^tro  vim  aoti  of  direotora.     g  3999. 

loai  of  power  by  lapse  of  time,     g  4000. 

instanoea  of  their  ordinary  oontnating  power*,     1 4001. 

powan  nnder  paiUcolar  initrnmeata.     |  4002. 

theix  conttaeta  not  voidable  becanse  of  erron  of  jndgmant.     g  4003. 

power  to  aiacate  mortgagee,     fg  6171-6179. 
0.  Obtigatkm  t\f  dirteUm  ai  fidvxxaiu  —  tn  geatnd. 

direotora  are  truataaa  for  tha  atockholden,     g  4009. 

bound  to  exeroisa  their  powan  for  the  benefit  of  tlia  oompaoy.     9  4010. 
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oumot  ar««te  ajiy  ralaUoB  Thich  will  maka  Odr  pMasoal  intanrti  wtfaMjKa 

toUiMaoftliBooipantioik.     fiWll. 
I  WIS. 
a  rival  bmineia.     g  1013, 
no  power  to  give  aw&y  tha  Haett  of  tb*  ooaifaaf.     f  101^ 
paying  claim*  liarrad  by  lloiitation.     !  4016. 
bound  to  «ot  with  the  ntmoat  good  faith.     1 4/M. 
•DgagaManti  oontntry  to  thair  d>ty  Toidabb;    1 4017. 
illititntioni.     1 4018. 

paraoMllj  liabU  for  uUrs  virt*  not*,     t  401*. 
to  what  extent  tnutesa  for  the  pnblio.     |  4OS0i 
to  what  extant  traateet  for  oraditan.     1 4031. 
not  allowed  to  make  a  profit  oat  of  thair  tmat,    |  4032 
paraonally  liable  for  braaohea  of  thair  tmak     S  40SS. 
mnat  account  to  the  oompaay  for  atoret  proflta,    |  40S4. 
rale  not  applioable  to  d*alinga  <^ien  and  twqniaaMd  in.     1 40!B. 
rnle  anbjeot  to  the  maiiai  that  he  who  leeka  sqni^  naat  do  aqnitj.     1 409S. 
muat  aooount  for  bribea  givan  to  inflaoBca  their  HWirial  arotioii. .  1 4027. 
not  chargaabla  with  proflta  made  b;  a  third  party  out  o(  thair  tmak  taUtJon, 

S4028. 
illnatratioDa  ahowing  liability  to  aoaooat  for  Mttat  profita.     1 4098. 
farther  illnatntioaa.    1 4030. 
iUnatTationt  ooDtinsed.    1 4081, 
ocmtinnad.     1 40S& 

oaonot  buy  aharaa  from  the  company  and  raatU  ai  a  profit.     1 4033. 
bnt  may  parchaae  the  ibarsa  of  other  atookholdark     g  4034. 
bat  not  with  the  fnnda  of  the  company,     g  403S. 
pnichaaing  property  from  theinielTea  for  tha  oompany.     g  4038. 
bnying  property  for  themaelTet  uid  reaelling  to  tha  oorperatton  at  a  ^ofiL 

g4037. 
liable  for  oollnding  with  pronater*.     |  4088. 
the  aams  anbjeot  continned.    g  403S. 
GMinat  buy  np  olaima  aguort  the  ooiapany  at  adkeoant  and  prvre  tfaam  f^  tha 

fnU  amonnt.     j  4010. 
view  that  they  may  reoover  the  amonnt  expended  in  aaoh  pnmbaaMi     g  4aiL 
cannot  Toto  npon  qneition  affecting  hja  private  intareat.    g  4042. 
oannot  daal  for  thunaaWea  with  the  oorpomte  i^operty.    g  4013L 
illMtratbna.    §  4444. 

oannot  oondaet  their  privata  litigation  at  corporate  aipanae.     g  404B. 
ratification  of  mch  oontracta  by  the  ahareholdar*.    1 4046. 
what  will  amoant  to  a  ratification,     g  4047. 
what  will  not  amount  to  a  ratification.     8  401S. 
view  that  corporation  ouinat  oondona  fraud  of  offioar  axe^t  by  ananiiBoai  eoa- 

•ent     g4049. 
righta  of  third  peraoni  in  caaea  of  inoh  breaGhsi  of  tnuL    f  40GCX 
meainre  of  liability  for  ench  breaoha*  of  tmat.    g  4031. 
all  direoton  liable  who  frandnlently  oonipir*.     g  4052. 
liability  of  promotera  to  aooonnt  for  ascrat  ptoflti.     g  406S. 
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7-  OimtnKlM  ftdwua  tie  dirtdera  and  lie  oarpomttDL 

direoton  may  oontrMt  with  tha  oorpontioa  in  good  bitb.    9  lOSOi 

riaiw.ttikt  «  dirmtu'  oantiot  omitraot  with  tiie  oompany.     f  1060. 

•eoond  view  th»t  taoh  oontnot*  are  not  void,  bat  Toidabl*.     g  4001. 

thiid  Tiaw  that  their  ralidity  dap«nda  upon  thsir  natnn  and  tarma.    1 40SS> 

•ndi  oontracti  olouly  lonitiDiied.    )  4063. 

Talid  whan  made  with  nnaniiaoai  oonaant.     1 4061. 

Toidabit  whan  a  majoritj  of  the  direoton  oonatitnte  tha  other  contraoting  party. 

§4060. 
diraotor  oannot  ba  a  aeoret  partner  in  oontraoti  batwaan  tha  earporatioa  and 

third  peraona.    |  406a. 
director  may  rewrer  at  law  on  a  aontraat  with  tha  aorpoiatioD.    1 1067. 
general  doctrine  that  director!  may  land  to  the  oorporaliaa  and  take  Ncnrity. 

14068. 
are  mtdtled  to  indamni^  againtt  iomijUt  axpenaea  and  advaneaa.    1 4069. 
may  pnrohaaa  from  the  oorporation,     8  4O70l 
whether  allowed  to  pnrohaaa  Hie  oarporata  prupartj  at  jndioial  orothar  pabGe 

■ate.    9  4071. 
■ooh  pnrchaaing  diraotor  holdi  ai  taitataa  tor  tha  oompany.     j  4072. 
form  of  relief  in  aneh  oaaea.     {  4078. 

oinnimatuioei  nnder  which  anoh  porefaaaai  have  been  upheld.    S 1074. 
a  mere  atookholdei  may  bo  parehaae.     1 1076. 
8.  Oontraett  btltetem  Am  eorporatiofM  haeinif  tha  toBu  direebm, 

oontraota  between  two  corporatioDB  not  void,  althoogh  tome  of  the  offloen  in 

one  are  oficere  in  the  other.     S  lOTS. 
oontraot  not  voidable  if  there  ba  a  qnornm  of  direotora  not  direoton  in  both 
oorporationL    1 4080. 

oppoiiai;  view  that  inch  oontraeta  are  vddabla.     1 1081. 
voidable  where  the  lame  peraoni  aie  direotoia  in  both  oorpuationa.     |  4083. 
voidable  where  the  eola  oontraoting  agent  ia  an  ofBoer  in  both  oorporatiooa. 

11083. 
corporate  agent  employed  by  the  other  contracting  party.     {  408^ 
ntch  contract*  validated  by  aoqniaecenoe  and  raUfioation.     S  408S. 
director  or  officer  may  be  tmetae  in  corporate  mortgage.     |  IDSO. 
contract  with  itockfaoldar  not  changeable  by  corporation  withont  hi*  eonaeot. 

(1087. 
4.  Oemeraltiaot^tJitUtM^t^dinelon. 

tiattu  of  direotora  and  general  natore  of  their  liability,     g  1090. 

their  twofold  liability  for  non.feaianoe  and  miafeawnoa.     g  109L 

general  view  of  the  remediee  given.    1 1091L 

evidenoa  of  aoqnieeoence  to  charge  a  partionlar  direetor.    g  1093. 

oaaee  illnatrating  thia  qaaation.     1 1091. 

liability  jtunt  or  laveraL     |  lOOS. 

direetor  may  be  jointly  liaUe  with  the  corporation.     1 1090. 

directcne  not  neooHarily  liable  for  the  frande  of  anbordinate  agenti  appointed 

by  them,     g  1097. 
what  knowledge  iupntable  to  direoton  and  offioam    1 1098. 
to.  HahSitt  <tf  iUrtetor*  for  MgOgtnct. 

direeton  may  be  liable  for  negligeneea    f  1100. 
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dUtiDotion,  In  reipoot  of  tfai*  Ukbility,  betwMn  diMntionar;  mnd  irrinlitwi*! 
motL     1 4101. 

not  liable  for  diaoretiloiurT  Mt«:  luible  for  gni«  nagUgmos  in  raipeet  of  minis* 
teml  dntiea.     |  410Z. 

not  liable  for  miitakaa  of  jndgmant.    S  4103. 

bonnd  (0  exarotM  ordinary  btuioaat  diliganco.     |  4104. 

■nob  negliganoa  Jndged  b;  wfaatatandard:  by  Jndge  or  jury.     14105. 

laaponaibla  for  Iobm*  happaning  throngb  grow  negligaaoa^    1 4106. 

Uiair  liabilitj  toe  tha  acta  of  anbordinataa,     1 4107. 

their  liability  for  a«gUg«at  JgDonooo.     1 4108. 

liability  for  negligent  aota  irhlob  an  idtra  virt*.     1 4109. 

eSeet  of  aoqniaacenoe  on  the  part  of  tha  ahareholdara.    S  4110. 

liability  of  dirsctora  for  «Mh  otber'a  aeta.    f  4II1. 

liability  of  a  officio  members  for  each  othar'a  ftota.     |  4II2. 

Application  of  theaa  prineiplea  to  banking  ocrporationa.     f  4113. 

indiotment  of  directors  for  negligent  failnre  to  parform  official  dntiet.     j  4114. 
11.  Saaadia  of  ctyrpomtitm  agaiiul  ttnfaill^id  dirteton. 

general  bead*  of  liability  to  the  oompany.     |  4116. 

oorporation  may  ana  its  diraotora  either  at  taw  or  in  equity.    1 4110. 

action  whether  legal  or  equitable.     |  4120. 

right  of  aotioa  in  reoaiver,  and  whether  he  can  iopeaoh  oorporate  aets.     j  4121. 

right  of  aotion  in  asBigneo  for  ereUitora.     §  4122. 

^endeacy  of  action*   by  creditors  prevent*  tnlMeqQent  aetiona  by  aaaignso; 
S4123. 

directors  when  jointly  liable.    |  4124. 

pleading:  daclaration,  bill,  or  complaint.    {  412S. 

action*  by  aiaigneea  and  tonateea  in  bankmptcy.    S  4136, 

certain  defeniaa  aonndered.     9  4127. 

defense  of  the  itatnte  of  limitation*.     |  4128. 
13.  lAiJrilitj/ qf  dirtcUin  to  ttrmiger*  and  ertdil^t  <if  aryinitkm  oidMt  <tf  »bMat. 

general  nature  of  the  liability  of  direotor*  to  person*  not  member*  of  the  oom- 
pany.    S  4132. 

not  liable  as  partners  or  niginal  undertakers,  aioept,  et&     1 4133. 

pstaonally  liable  where  contract  doa*  not  *how  that  it  wat  made  for  the  oom- 
pany.    g  4184. 

penonally  liable  for  act*  in  exces*  of  their  anthority.     C  4139. 

nates*  the  question  of  the  extent  of  antfaority  i*  a  mere  qoeation  of  law.    S4136, 

not  liable  to  oreditora  for  noa-feaaance,  nagligsnca,  miimanagemen^  breach  of 
duty  to  corporation,  eta.     |  4137. 

bank  director*  not  so  liable  to  depoaitora.     S  4138. 

a  limitatioQ  of  this  doctrine  tnggeated,  and  contrary  holding*  atated.     1 413S. 

bnt  liable  to  atranger*  for  malfeaianc&     |  4I40l 

anch  a*  frandnlent  orer-isnie*  of  oorporate  itock.     %  4141. 

or  the  frBDdaleut  inning  of  teeond  mortgage  bond*  a*  "  firat  mortgage  bondii'* 
8  4I4Z 

not  liable  for  OTerdraft*.     8  4143. 

inning  false  pioepectnie*,  making  falae  repieaantatims,  etc,  whereby  the  pnUi* 
are  deceived.     |  4144, 
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Dirooton — {OontJnDad). 

illnitrfttioiu  of  thii  lubility,     1 4146. 

effMt  of  (tatat*  of  f rand*.    1 4146. 

dootarins  thftt  thnv  mmt  Iut*  bean  %  guilty  teienier  <v  &  fnndiilMit  intent  to 
dM«iv«.     1 4147. 

•otioD  by  (nratiai  ftgftliut  tnwteei  for  frandnlent  itatamentt.    S  414S. 

Temedia*  in  equity,     1 4149. 

in  whkt  MOM  dinaton  tmitoM  for  eraditon.     |  ilSOi 

limbUity  for  prataning  oroditor*.     1 4161. 

peraonklly  U»b1e  for  frudnlMitly  diverting  tho  oompmuy'e  Bnete  from  ite  OMd< 
iton.     1 4IS2. 

illnetntioni  of  thit  liability.     1 4ISS. 

liability  to  pay  for  "qoalifloation  (haraa."    1 4151. 

eraditor  may  alio  follow  tnlaappn^Tisted  ueeta  •■  « tnut  fnndL    1 41SS. 

eorponttioa  a  pwty  to  rait  in  equity,     fl  41S6l 

liability  of  a  director  for  allotting  tharea  to  hi*  own  infant  obildran.    1 4107. 
IS.  SfatHlmy  liabiBty  qfdirteton  caid  effitert  to  endilon — ta  gaura^ 

ganeceJ  nature  of  thia  liability.     1 4163. 

theaa  atatatei  panel  and  to  ba  atriotly  oonatraed.    1 416^ 

Tiew  thftt  inch  (tatntet  are  not  penal.    1 4166, 

aaeh  atatotea  not  enforoed  ontaide  the  State  onaatlag  th«in.     1 4166. 

euee  in  which  thia  doctrine  applied.     {  4167. 

effect  of  a  repeal  of  the  atatnte  npon  aoomed  rigbta.     1 41SS. 

whethor  right  of  action  diet  with  creditor,     S  4139. 

•ffeot  of  conititationid  proriaion  that  "  daea  from  private  oorporationt  afaall  bo 
aecnred  in  anoh  manner  m  ihall  be  preaoribed  by  law,"    |  4170. 

validity  of  a  ttatnta  impoaing  a  liability  after  the  pertou  tonght  to  be  charged 
become  direotora.     %  4171. 

effect  of  a  diuolntioa  of  the  corporation.     9  417^ 

aenae  in  which  director!  jointly  liable.    |  4173. 

meaning  of  "jointly  and  aerecaUy  liable."    1 4174. 

what  if  the  act  woa  of  anoh  a  nature  that  it  ootild  not  be  done  by  a  aingle  direct- 
or.    14176. 

creditor  may  prooeed  againit  me  or  morau     1 4176. 

theory  that  under  atatntea  making  botii  the  innocent  and  the  guilty  liable,  all 
mn*t  be  Joined,    g  4177. 

example  of  a  atatnte  impoaing  a  aeveral  liability.     |  4178, 
U    WhtU  dditi  qf  Iht  corporalun  ore  uitAin  mcA  rtaftitea. 

liability  for  torta.     9  4182, 

mere  gratnitiea.     S  41S3. 

Monrity  debta.     |  4IS4. 

debta  tonnded  in  fraud,     g  4180. 

debt*  due  the  dtreoton  tbamialvee.     1 4186, 

•rftra  vtrt*  debta.     S  <1GT. 

eerUfioat«i  of  depoeit.    1 4188. 

jndgmenta  and  judgmenta  for  coata.    1 4189. 

debt*  wbicb  have  b«ea  aaaignad.     1 4190. 

wagea  of  employja.     B  4191. 

debta  payable  in  future.     S  4192. 

(5747 


^yGoo'^lc 


Dineton  INDEX. 

Directors— (Con  tinnad). 

nnliqiiidated  dunaga*  foe  br«kofaM  o(  oaabmat     i  4103L 

tua&     1 41H. 

dsbto  buTMl  by  liMiitatiMi:  oblig»t!on  of  Imm*  to  fxy  Una.    |  iI9& 

nnanl*.     { 4196. 

debU  cMmtnwtod  and  dM  In  other  StatM.     1 4197. 

debt*  dua  to  partioipkiit*  ia  the  vranffl  danoancad  hj  tha  (Utato.    |  4IH> 

dabli  dna  a  partnarahip  duaoWad  bj  daath.    t  4199. 

■impls  contnot  dsbtt.     (  4200. 

oblifatian  to  paj  a  {raanntead  diTidand.    i  4201. 
IS.  LiahUitp  aOadiet  to  ipIuU  dhtttor*  nt  retptet  <^lht  daU  of  He  dtitt  btlmg  eontraOtd. 

liability  attauhM  only  to  tboas  dinoton  ia  oSoa  at  tha  tima  of  tiia  dalault, 
14206. 

iUnitrationa.     1 4207. 

whara  tha  atatnta  enjoiui  tba  making  of  a  partionlar  flnaooial  atatomMit  m 
raport     1^06. 

moh  aa  the  New  York  Hannfaotaring  Corponttiona  Aot.     |  4209. 

when  tha  atatnta  prohibita  tha  ooutraotiDg  of  partienlar  debta.     1 4210. 

whothar  liable  for  dabtt  oontraotad  bafme  tha  doing  of  tha  prohibitad  aot, 
14211. 

wban  the  debt  i>  daemad  oontraotad  "after  nudi  riolation."    t  4SIS. 

oouolaaiTMieu  of  aotion  of  creditor  in  fixing  date  tt  debt     1 4213. 
It.  lat^itg/or  dtiti  etmtr«eltd  b^oreorgaitimiticiii, 

the  miiobief  whioh  theaa  atatiitea  ware  deaignad  to  nmady.     1 4219. 

liable  for  making  ihani  pajtnetita  of  itoek  anbaeriptioni.     1 4217. 

liable  for  oootraoting  debta  bafora  legal  organiiation.     |  4&18. 

not  liable  on  sontraot*  made  before  baing  empowand  bj  the  by-lawet     1 4S19. 
17.  StoMory  Uabililj/ for  faiOig  toJtU  cerlaki  reporU. 

iotroduotory.    S  4221. 

time  at  whioh  the  debt  i«  deemed  to  •aorae.     (  4292. 

the  aame,  where  the  eontiact  ii  to  daliror  or  receive  gooda.     1 4223. 

in  the  county  or  conatiei  where  the  oorporatioD  may  ooadnot  Ite  bnaineai.    g  tSSL 

neaoing  of  "  within  twenty  dayi  from  the  fint  day  of  Jansary."    S  422tS.  , 

liability  eontingant  npon  eorporate  iiidebtadne«  aotoally  dn«k     f  ISStt, 

effect  of  giving  time  to  the  corporation.     |  4227. 

what  will  excDM  the  filing  of  nob  a  report.     1 4238. 

need  not  itate  how  mnoh  oapital  paidineaeband  bow  mneh  in  properly.    ttiS9. 

what  i«  a  ligning  by  a  majority  of  tha  bnitae*.     1 4S30. 

verilioatioD.     5  4231. 

eigniag,     S  4232. 

fnrthsr  of  the  oonatrneUoD  of  the  New  Tork  Mannfaotariog  Aet.     1 4233. 

coDitnioticn  of  other  atatutea.     |  4234. 

filing  a  falte  report  not  equivalent  to  filing  n«  repwt.    1 423G, 

pnblioation  of  artiolaa  of  inoorpcvatica  imdar  Iowa  ■!>(■(•■     8  4236. 
IS.  IMOtf/er  maHiig  fait  itporiM. 

introdnotory.     1 4240. 

natnre  of  theaa  atatatea.     |  4241. 

iooh  atatatea  penal:    abiotly  pnmad^  whethw  anfdroaaUa  in  other  itatua. 
14242. 
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DIractor*— (ConUoiMd), 

only  (boM  lUb1«  who  rign  tba  report.    S  4flUL 

tdenttr:  dootrine  that  tha  report  miut  bare  been  vHIfallj  him.     S  ^SiA, 

neb  Tilltalnen  m  qveation  of  faot  (or  m  jnrj.     |  431S. 

wbkt  facti  inffioieiit  to  make  ont  a  eaae,     |  4248. 

vbftt  report*  httTe  pwaed  jndicUl  •omtiny.     5  4247. 

defense  that  the  report  was  Tolnntaiy,  and  not  (na))  m  raqntred  by  the  •tatnt*' 

14218. 
each  report  glree  a  lepanite  canM  of  Mtion.     1 424D. 
■tatamenta  of  nBh  a  nporb     S  4260. 
whether  dErectora  lo  liable  lor  antecedent  debti.    %  42111. 
liabilit]'  to  the  orvditon  ooUeotitel;  nndar  MauKohiuatti  itktntei,     1 4202. 
director  U  an  "offioer."    S  4203, 

no  defense  that  the  director  is  also  a  oreditor.     |  4264. 
qneitioni  of  procednre.     5  4266. 

19.  Liabilit]/  far  ddiit  ecrUraeted  in  exeat  q/"  a  prner&ed  ItmU. 
introdaotory.     1 42S9. 

the  making  of  snch  exoeBsirs  loans  a  misdemaanor,     |  4S60. 

differeaoee  Muong  the  etatntaa  ai  to  limit  of  indebtednew.     1 4261. 

loans  to  the  dirsotora  UMmseUe*.     S  4Z62. 

indiTidnsl  liability  impoeed  npon  whmt  direotota.    |  4S68. 

«xteot  at  the  liability  impoeed.    1 4264. 

to  whom  liable:  to  orediton:  to  the  corporation  UmbU.     I42SIL 

proriaiont  for  the  aioneratioD  of  diMentiog  director*.    4266. 

wbetiier  the  oorpontion  also  liable  for  noh  iiiiiiiseiiiii  dabta.     (  42S7. 

remedies  given  to  enforce  these  statntea.     |  4268. 

liability  both  for  exoeMiTa  debti  «nd  for  deticite  ooauioned  by  inwlTancj. 

9  4269. 
no  defenie  that  the  corpontion  did  not  givs  the  betieflt.     9  4270. 
DO  reooTery  nnleet  on  a  oaae  strictly  within  Hie  statute,    j  4271. 
no  defense  that  a  reoeiTer  baa  been  appointed,  eto.    {  4272. 
no  defense  that  proceedings   have   not  been  taken  to  diaeolTe  oorporatioo. 

14273. 
no  defense  that  another  notion  is  pending  against  defendants  aa  stookholdert. 

14274. 
sseh  statutes  not  enforoeable  in  other  states,     1 4276. 
renewals,  anbetitntions,  and  applioation  of  part  payments.     |  4S7S. 
this  liability  eztenda  to  debta  doe  to  stockholders.     9  4277. 
right  of  aotioa  not  altered  by  corporate  diaeolntian,     S  4378. 
what  contract*  are  "  debta"  within  the  meaning  ol  anch  atatntta.     1 4SC19. 
statute  of  Umftation*.     |  «80. 

20.  Liabiiitf  /or  oerlain  proAAtfed  loan*, 

loan*  to  the  stockholders  prohibited.     1 42SB. 
oonstraotion  of  these  statntea,     9  4286. 

21.  U(^>iUlg  far  dectnring  unJattfU  UMada. 
introdnototy.     1 4288. 

the  general  nature  of  these  statutes.     9  4289. 

■tatutes  preeorlbing  the  eaaea  in  which  dindenda  may  end  may  not  be  dedwedt 
94290. 
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I>ir«Oton—<Ci>li  tinned). 

irbiit  U  not  a  declantion  ol  ui  illagkl  dividand  aodar  moh  statntea.     1 429L 

liabls  to  tha  corporation.     {  4292. 

ramadiw  given  liy  thaaa  atatatai  and  prooadnra  tfaarannder.    |  iSSZ. 

liable  to  oraditor  who  ia  a  itockholder.     |  4294. 

liability  nnder  thaae  atatata*  for  dividenda  dedarad.     1 4296. 


aoting  •■  agent  of  toreign  inmnuiM  eorapaay  wbiab  baa  not  oompliad  with  the 

domeatio  law.     3  4298, 
doing  bnaineaa  for  the  corporation  without  a  liMnso.     1 42M. 
raoairing  depoaita  and  oreating  debts  whila  inaoUent.    J  4300. 
wfaetiier  meh  a  oonatitational  piovision  aalf-saforoing.    1 4301. 
offldal  miamanagemeDt.     1 4302. 

liability  of  direoton  nndat  tbe  National  Banking  Act.    14303. 
whathor  tbs  right  at  action  giren  by  thia  aeotion  ia  lodgsd  alona  in  a  reoHvac 

(4304. 
redgnationof  anch  diractaca.    14306. 
2Sl  Senedkt  and  procedure  muter  &t  ttalutet. 
preliminary.     %  4308. 

wbetbar  tbe  remedy  ii  at  law  or  in  eqnity.    g  4309. 
dootrina  of  Sapreme  Court  of  United  Statei:  nmady  in  equity.     (  4310. 
ao  in  Uaaaaohoaetti.     S  43iL 
ao  In  Qflorgia.     1 4312. 
(O  in  Alabama.     |  4313. 

•0  in  other  Statea  under  rariona  atatntea  and  ohartara.     |  Oli, 
in  Kentncky,  remedy  at  law,     %  4316. 
•o  in  Uiaacnri,  where  eqnitable  relief  not  aonght,     |  4316. 
ao  in  Tarmoni     B  4317. 
•0  in  N*w  York.     S  4318. 
ao,  it  aeema,  in  Indiana.     |  4319. 

action  by  dngia  creditor  againat  aingle  director.     B  4330i 
form  of  tha  aotion  at  law.     |  4321. 
aotiona  by  creditors.     1 4322 
action!  by  reeeiveTt.     g  4323. 
actiona  by  aaaigneea.     S  4324. 
action*  by  atoekholdBrs.     g  4325. 
actiona  by  attorney-general  in  New  Tork,     S  43Sb. 
indgmeat  againat  corporation  a  condition  preoedeni.     S  4327. 
eioaptioQ  in  oaae  of  inoboate  corporationa.     S  432S. 
eioeption  in  aoms  Statea.     S  4329. 

tb«ory  that  jadgmeot  agaiait  oorporatdon  oonoloaiva.     B  4330L 
theory  that  aaeb  jndgment  not  eTideooe  againat  the  directora.     3  4331. 
wbsthar  judgment  i^ainat  corporation  by  gamiahment  a  anffioient  toondatiaB 

tor  inch  an  actioo.     S  4332, 
bnrden  of  proof  nnder  anch  atatntaa.     |  4333, 
pard  eridanoe  admiaaibla  to  identify  the  Jndgnient.    f  43Sfc 
miijoinder  of  anch  oantea  of  action.    1 4333. 
pleading  nnder  anch  atatotaa:  complaint  nuut  allege  all  tha  atatntory  gtonnda 

ofraoovery.    14336. 
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Dirootoni— (Coo  tua  ad). 

what  azaaptiou  of  tha  •tatnte  inn«t  be  negktiTad.     1 4387. 

KTamunt  of  data  of  debt.    |  4338. 

kTsrniMit  Uwt  ths  debt  nmuni  oopud.     {  iS39. 

miadcMriptioa  ot  the  tUtnte  immateruJ.     9  1340. 

not  lUKMnuy  to  kcer  how  the  damage  happened.     |  4341. 

other  pointi  in  ineb  oomplaint*.    t  4342. 

plaintiff  roDOTera  upon  a  prepondenmoe  of  aridenoe.    |  4S43. 

prooednte  in  om*  ot  the  death  ot  a  diceetor.     5  U44. 

rule  in  Haaeachnaett*  in  oaaa  of  inaolTenoy  prooeedingt  aKainit  direotor.    E  4345. 

other  deeiaioni  under  itatntea  of  Uaaaaohnaetta.     |  4346. 

ooeta  in  proceedings  nndsr  tbaie  itatntei.     g  4347. 

Taiioni  matter*  of  piactioe  in  noh  action*,    g  4348. 

24.  D^etua  to  ntek  aOiom. 

defenae  of  no  oorpontion.     1 43C4. 

when  thij  defenae  available.     |  43S6. 

daf«DM  ot  nsgligeuoe,  ignorano*  ot  lair,  want  ot  gnilty  idmltr.     1 4396. 

•tatntei  ereatiDg  a  prcsamption  ot  ateent     B  43CT. 

director  exonerated  by  reeigning  or  abandoning  the  office.     |  43SS. 

other  evidence  ot  want  at  aaaent.     j  4369. 

asnnt  of  the  plaintiff  to  the  profalbit«d  act.    g  4360. 

delenie  of  the  atatnte  cl  limitationi:  itatnte  relating  to  penaltiea  applinblfc 

g436l. 
view  that  *Qch  liability  ii  in  tha  natnre  of  a  ipeoialty,  and  atatnte*  of  Umltatiaii 

not  applioable.    1 4362. 
when  tha  (tatnte  begin*  to  mn.     g  4363. 

limitation  ai  to  time  when  action  bronght  agaiaat  oorporation.     g  43S4, 
dafenae  not  available  to  direotor  wfasre  corporation  tailod  to  plead  it.     g  436S. 
nor  nnlaw  raiaed  in  the  trial  ooort     g  4366. 
detanae  of  laohea.     g  4367. 

dsfenae  of  pendancy  ot  prooeading*  before  aaaignee  or  receiver,     g  4308. 
defenaa  of  waate  ot  oorporate  aa«eta  by  aaaignae  or  receiver,     g  4360. 
defame  ot  let-ofE.    g  4370. 
defenaa  of  former  adjndioatiMt,     g  4371. 
other  dafenaea  whioh  have  bean  held  nnavalling.    g  4372, 

25.  Contr^aCion  and  ti^rogattoH. 

whan  wrong-doing  direotora  entitled  to  oontribation  a*  amoag   thenualvea. 

g4376. 
whether  oonfaribnldon  in  oaie  of  affirmative  acta  dona  contrary  to  atatntory  ^o- 

hibltiona.     S4377. 
atatnte*  ((nuituig  or  withholding  thi*  right,    g  437S. 
20.  Contpenaatian  tjf  direetort  and  ojietrt. 

director*  not  entitled  to  oompeniation  nnleea,  ote.    g  43S0. 

Mnnot  vote  thenaelve*  aalariea  or  oompenaation.     g  4381. 

eapedall;  after  the  aervioea  have  been  rendered,     g  43SZ. 

illutrationa  ot  tha  two  preceding  aeotiona.     g  4SS3. 

direeton  cannot  reoover  tor  "  extra"  aervioM  incidental  to  their  official  datioK 


iUoatratton*  of  Um  foregoing,    g  4386. 
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Obwston— DiaMlution  INDEX. 

Dixfl  cton — (CoatitiD  ed). 

bnt  in>7  reoover  for  Hrriow  olaarlj  oDttida  niab  dntias.     |  4SSQ. 

illnitntioDS  at  the  for«g«ing.     |  43S7. 

■arrioM  prior  to  organinUon  of  oorpontioD.     |  488& 

recovery  of  money  misippropiikted  in  paymsnt  of  ndkriea.     f  4389. 
Diach&rg*. 

of  ihareholder.     See  DRrKHan,  nibd.  4. 

otreoaivera.     » 7192-7199. 
DiacoTny. 

billa  in  oqnit;  for  gainst  corporatian,     |  7400. 
DiMoimlnatlon. 

8f«  Charoes;  lintastAtK  ComoBCB;  ToLU. 
DUtruiehlsMiMnt. 

See  AnonoN. 
DlMOlutioii. 

See  Ihsolvkkt  Cobfo rations;  SrocKBOLDnt,  nbi.  48i  Wlin>nia  Vr. 
1.  In  what  manner  eorparaHent  diuebed. 

four  ir&ya  in  wbiah  k  oorporation  may  beeome  dJMolTtd.     |  6577. 

when  a  corporation  ti  deemed  diaaolired  for  all  pnrpoaa^     |  SS7S. 

diuolution  by  legislative  repeal  of  the  oharter.     t  6G79. 

Ugiatatnre  tha  Judge  whether  condition  on  which  right  of  repeal  ia  prodioatad 

haa  happened,     g  65S0. 
fnrthar  of  thii  anbJeoL     i  6GS1. 
where  the  atatnte,  in  tenna,  praaoribea  that  the  franohiasa  ahall  nrert  to  th* 

aute.     I  6582. 
whan  IflgislatiTa  prohibition  againat  dinolntioii  doe*  not  eoudnda  the  oonrta. 

tesss. 

whan  lagialatnre  cannot  enact  a  forteltnre  of  oorporata  franchiaaa.     f  KSL 

legialatore  may  appoint  tmitaa  to  wind  np.    |  S680. 

fortaitnre  tor  non-psrfoimanas  of  conditioa*  anlMeqnent.     |  8SMl 

dootrino  that  a  oorporation  oeaaei  to  eiiit  ipn  fatto,  aa  Ulnro  to  pwfuiia  tha 

preacribed  conditlona.     |  6S67. 
further  of  thia  tnbject:  different  principlea  in  oonatming  pnblio  and  ^Tate 

granta.    S66S8. 
illtutratioDi  of  thia  prindpla.    |  6S89. 

franchiae  for  liailding  railroada  in  itreet*  limited  to  a  giran  tinM.     |  CSMl 
daeiliona  eonitming  anoh  limitationa  aa  conditioni  anbaaqnant.     S  SNl. 
other  deciaioDs  of  tha  aama  kind.    1 6S9Z 
atill  otiier  nob  deciaiona.    S  6B9B. 
■  oorporation  cannot  prolong  ita  exiatence  by  laaaing  ita  frviohiaa  to  another  otn^ 

poration  which  eomptie*  with  the  oonditiona  for  ita  own  banafiL     |  SGM. 
%  Doctrine  Aatfarftitartt  em  on^  bf  rffeOed  bf  At  Stale. 

general  mle  that  Uie  qnattinn  whether  a  oorporation  hat  (orfaited  ita  frMMdiim 

oaa  be  raited  only  by  tha  State,     |  6698. 
fllulrationa  of  thia  prinoiple.     f  OfiSS. 
fnrther  Uluitrationa.     1 6(100. 

interpretation  of  partionlar  atatnto  proviaiona.     1 6601. 
when  the  exiatence  oE  the  oorporatioa  ia  made  to  depend  npon  a  oonditiaD  aBb. 

aequent.     S  6602, 
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irheo  ooDrta  will  not  dinoivs  privata  nniiiaarpantad  voltuitkry  UMcnBtioae, 
S6603. 

•ridmiM  inanffieUat  to  ihoir  k  duMilati<n.     1 66IM. 

priTkt*  per«ou  may  prooosd  to  fortsit  ohHton^   nndai  ■tatntcnrr  aothority. 
I060S. 
9.  GmnnU  ifffor/dling  cAorferi. 

dinnoliiutioa  of  coorta  to  forfait  ohartara,     1 0608. 

ganenl  atKtcment  of  grounda  of  fcvfeitnre.    |  SS09. 

tha  pablio  moat  hftra  an  interast  in  the  M)t  doit*  or  oinittad.     1 6610: 

tor  tha  □on-pflrformanca  of  oonditioas  labaaqiiaiik     S  6S1I. 

further  of  thia  aubject.    S  6612. 

aikking  or  proouring  fandunantal  chaagaa  in  tha  onporatioa.     1 6613. 

sttempCad  violktiana  of  Ikw.     |  661i. 

miapriiioni  of  dinwton  knd  offloara.     |  6616. 

bat  nut  Dn»nthoriMd  miapriaiona  and  l»«aiilHB  of  boat.    1 6616. 

how  far  tha  qneation  of  forfaitars  reata  in  jadiouJ  diaeretion.    1 6617. 

■um-iuec  of  iU  fraoohitea.     |  6618. 

(oapaDdiDii  ordinary  baiineai  for  one  year.     B  6619. 

tailing  to  make,  file,  or  pnbliah  aiktenianta  m  raqnirad  by  afattiitaL    1 66S0L 

making  axoaaaira  loana  to  diraotora.     !  6621. 

feilnnt  to  bnild  a  branoh  railroad.     |  66S2. 

fkiliuv  to  organiM  in  tha  mode  piworibed  by  Um  atatnt*.     1 6623. 

tnrtiiM  ol  thia  nbjMb    f  662i. 

diaoontinning  a  part  of  [ta  ronte.    8  662B. 

failing  to  keep  worka  in  repair.    |  S626. 

Jejning  a  "traat"  to  atiflo  oompttition.     1 6037. 

Tiolating  ohartoT  proriaiaoa  intended  tor  tha  pablio  pTota«tioD.     |  6628. 

making  navriona  loana,  ihavlng  notaa,  ate.    |  6629l 

oommitting  fntada  upon  credittwa.    {  669IX 

•erring  the  pnblie  nasqnally.     1 0031, 

oontraotinK  dabta  beyond  a  praaoribed  amount,    f  668!. 

iaaning  paper  with  intent  to  defrand.     1 063S. 

making  diridanda  while  refnnng  apeoio  paymeuta.     1 0634. 

•mbaBling  depoaita  of  the  United  State*.     1 6036. 

Riapenaion  of  apeole  paymonta.    |  6636. 

othar  Tiolationa  of  dnty  by  banking  corporation*.     1  S637. 

negleotiDg  to  pay  ita  debta  for  more  than  on*  year,     g  6638. 

omiaaion  to  eloet  offioen.    S  0039. 

ehanging  the  corporate  name.    |  60M, 

aota  for  which  the  UgiaUtnre  haa  praaoribed  a  tpeeiOe  penalty.     {  0011, 

mere  intolrency.     f  6MZ 

•fleet  of  a  oUnae  prohibiting  diaaolntion  nntil  debb  paid.     1 6648. 

anbaaquent  good  behavior.     |  6644. 
i.  Ijitafaeto  far/aturei  qfdutrtert  imd  itfatttt  diaaalu/faiu. 

Mopa  of  thia  chapter.     |  6000. 

by  tha  azptatiMi  ol  ita  charter,     g  06GI. 

by  the  la**  of  all  iti  membera.    {  0S62, 

«rh«r*  all  the  *harM  pu*  into  tlw  hands  of  one  ownat,    )  0053. 
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BiHoIatios  IKDEX. 

DiHOlntlou—  (Coatinnad), 

priTats  agreeiiuDti  UDODg  tha  to\*  atoakholdaTS.     t  6SH. 

ODuauon  to  eleot  directon.     |  06SG. 

naign&tioii  of  tha  oorpor&ta  offioaM.     |  OSK. 

whan  alaotion  will  not  prarant  diuolntioii.     )  66B7. 

dronmatuicei  andar  which  tfaa  inofcpmeity  to  rovira  axiiti.     |  SS58L 

mare  uoD-owr  of  oorponta  pctweiv,     |  S669. 

•adgonant  of  kU  it*  proparty.     g  0660. 

reaolntion  of  diraoton  to  wind  up  ai  tnutssi.    f  6661. 

nla  of  all  tha  oorporato  propartf  to  foracloaa  a  lian.     1 6609L 

•ala  or  diipoaal  of  all  its  property.     |  SS6S; 

oewtion  oE  actire  basinaia.     S  8Ki. 

attamptiDg  to  ohaoge  nams.     1 6665. 

inaolreney  of  the  eorp<»atiiiii.     j  6066. 

braaoha*  of  oondition*  aabaaqnaiit  in  thw  ohartwi.     I  6667. 

aonaolidation  of  two  ooi-poritionA     |  666S, 

dUaolntaon  for  tfaa  pnrpoae  of  tazatioa.    1 6609.  . 

whandaamaddliaolTad  for  thapnrpoM  of  afbctaatiag  tba  righlsofiteai 

16670. 

whaa  an  injonotioa  againtt  a  oorporation  ia  mad*  parpatoaL    1 0ST1. 
diawlntiaii,  how  plaad»d.     |  0672. 
taUnia  to  kaap  alphabatioal  list  of  itoekholdan.    i  667S. 

5.  BtBTender  nf/nmeiimt  and  vohaOary  tUu^uUom*. 

TOlnntary  nirreadar  of  franchiaaa.     j  6078. 

dootrina  that  a  anrraodar  mut  bi  aeoaptad  by  tha  Stato.     |  6679i 

thii  deatriaa  ioappliealila  to  prirata  oorporationa,     J  6690. 

dootriiM  that  an  aMaptanoe  by  Ilia  Btata  not  naaioaij  ia  the  «•■•  M  aptint* 

oorporatiori.     i  6681. 
by  tha  aot  of  tha  diraetoia  and  offiear^     1 08BJL 
what  will  ba  aridanea  at  a  anrrandar.    |  6683. 
failing  to  aooept  ohartar.     |  6681 
whathar  onaoimon*  TOta  momary.     1 6685. 
dinolring  on  tba  patition  <rf  a  minority  in  Talna.    1 6680 
oonatitationality  of  itttataa  proTiding  for  tha  diwolntion  and  winding  np  el  in- 

■oranoB  oompaniea.     |  6687. 
pnming  tba  atapa  poiatad  ont  by  atatata.    1 0688a 

6.  Wiadlitg  up  <u  itU  <^  ttodMdtr*.    Baa  WnrDnro  Uf. 

7.  S^ecKtfdiuolMlion. 

•fiaot  of  diaiolution  of  a  oorporation  at  common  law.    |  0718L 

daatroyi  iti  powar  to  make  eontraets.     1 0719- 

daattoya  iti  powar  to  ana.    t  tlSO. 

daatroy*  ita  capacity  to  ba  imed.    |  S7S1 

abataa  all  aationa  oommanead  in  iti  nama.     |  6722. 

abataa  all  aotion*  pending  agaisit  it.    f  0723. 

diMolraa  attaohmanta  lariad  upon  ita  property.     |  6724. 

jndgmanta  rendered  agajnat  eorpotatioa  after  diaaolotion  are  MTetribla  on  mtm. 

1 0726. 
dootrtne  that  aneh  a  jndgmant  i*  rotd.    1 0726. 
doobrina  no  applimtkn  to  pMoaadinp  to  aaiocea  llaai  apon  «erponto  pnyat^i 

16727. 
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DitMlation— (ContiitDMl) 

•Seat  of  diwolatiaa  aHar  Jndgmani     1 6728. 

tX  Mtnmoa  law,  diuoUtion  axtingiuihaa  liability  of  atookboldan.    1 6729. 

modarn  dootrina  that  tha  obliK'tioiu  of  oorpontiaiw  ■nrriTs  aguiut  thair  Maak^ 
1 673a 

aSiMt  of  thia  dootrioe  on  the  ooiutitntionalitr  of  ■tatntw.     B  6731. 

opanticm  of  thii  dootrina  vhara  a  oorpontion  abandon!  ita  f rmnobiaaa.     1 6732. 

itatotM  abrogating  the  ooounon-Uw  rnle.    f  S733. 

■tetntaa  oonUnaing  sziatanM  of  tha  oorporatioa  for  tha  pnrpoaa  of  inltig  and 
being  anad.    {  6784. 

fartbar  daoiaunu  nndar  nofa  itatntaa.     B  6736. 

anoh  itktDta*  applioabia  to  foreign  oorporationa.    S  6736. 

vfaat  poiran  ra«7  b«  exardfod  during  Ota  period  of  oantinnanoa.    1 6737. 

•fiaot  of  nob  (tktntaa  npon  the  lemedia*  of  orediton  agaiut  atookholden. 
16738. 

■Utntaa  oontinning  tha  direoton  and  nuuugeiB  m  tnuiaea  to  wind  apt     S  6730. 

doaa  not  abate  aotiona  agalnat  direoton  for  nMJfeManoe.     3  67iO. 

liabili^  of  direoton  oontinniag  bneineM  withont  winding  np.    1 6741. 

effect  on  tba  power  to  oondema  land.     B  6742. 

a^ot  upon  aieontoij  oontnota.     1 6743. 

when  the  dluolntiaa  of  a  oorporation  takea  a&oi     1 6774. 

eSaot  of  diawilntion  npon  real  propertj  of  tha  oorponitioB.    1 6745, 

modem  dootrina  tliat  real  pioperty  doe«  not  revart  nor  penonal  propar^  aaeheat^ 
IS746. 

effeot  of  diaaolation  npon  aeoonduy  franobiaea,  anoh  aa  righta  of  way,  ate.    1 6747. 

•Ooot  of  the  npeal  of  %  ohvter.    1 6748, 

affeote  righta  of  it*  aeaigneei.    |  S749. 

extent  of  title  of  tmiteaa  to  wind  np.     S  67E0. 

wlwther  tenatee  to  wind  np  me*  in  tha  name  of  the  eorporatian.    1 6761. 

effeot  ol  oonaoUdAlioa  of  oorporatiaoa,     |  6762. 

efbot  of  diwolntion  npon  unexpired  leaeea.     S  67S8, 

eSeot  of  diaaolotion  in  a  toreigu  jnriadiotion.     |  676L 

further  of  foreign  dinolntions.     B  67Ui. 

effeot  on  criminal  oflenaaa  denonnoad  by  the  eharter.     1 67S6. 

effeot  of  expiration  of  oh»rter  on  torta  afterward  oommitted.    1 67ff7. 

effeot  npoo  highway*,  railway*^  eto.     |  67S8. 

effeot  of  Tolimtary  diaaolntion.     i  6769. 

reviving  dieaolTsd  oorporationa.     S  6760. 

doaa  not  invalidate  aota  of  oorporation  lU/aclo.     S  676L 

further  m  to  effeot  of  diaaolntion.     ||  77SO-7724. 
lM9trll>iitlciiL. 

Sea  Ezsounoirj  RionTxaB. 

of  prooeed*  of  aala  nnder  exeantioo.     I  7867. 

of  fond  in  bands  of  reoelver.     fi  7OS6-709L 
Diatrlngft*. 

See  Proosu. 
DlTsra*  oltlMiulLlp. 

Be*  dncusKir. 

M  ground  for  removal  9t  aotiMu.    See  Jmauuanmi,  rabd.  S. 
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wbftt  ii  ft  diridsnd.    1 2120. 

not  %  debt  imlil  dMlared.     1 2127. 


eqnlt7.     1 2138. 
•ic«pt  in  oMM  ot  frftud,  Mprioa,  or  abius.    1 219. 
rwtismiiig  tks  deolaratioD  ot  m  dividend,    1 2130; 
eorpoKtioa  owinol  iipproinUite  nnpwd  dividendt.     g  2131. 
bukar'e  lisiu  on  osih  dividends  tor  nnpaid  baluioe.     {  2133L 
tight  ot  let-off  for  debti  doe  bj  tiie  abftreholder  to  the  oerpormtion.     I  Z13& 
theory  tbat  nnpftid  dividends  ti%  kneti  for  orediton.    |  21H. 
rfclenutiaa  ot  dividend!  improperly  dedlkred.     t  2186. 
nolMnktiMi  wbere  the  e*pital  etook  hM  been  divided  end  tlm  eotapanr  faM 

become  tneolvaat.     f  2ISS. 
oon«bnation  of  the  Iow4  ttatnte  aatborising  tneh  reelnoiBtioa.     §  2IS7, 
oeoaot  be  toiteited  by  the  oorpontian.     |  21S8. 
nor  approprikted  by  the  State,     g  2139. 

BO  dieorimiDation  among  ihaNbolden  in  rMpoct  of  dividend!,     g  2140. 
bnl    the    atoolcholder    dieoriminatsd    agatiut    nnnot    roeonp  agtinet  othan. 

1 2141. 
dlieretion  of  dlraoton  ae  to  time  and  plaoa  ot  paymeni     1 2149. 
payable  at  a  bftok  whiob  taile— who  Iiaan  loM.     g  SliS. 
wban  oooeidered  divided  and  ftU.    1 2144 
dividende  in  liquidation.     |  S14S. 

•qoaliiing  etoakfaoldon  ia  retpeot  of  neb  diridenda.    §  tlM 
where   the  itoakboldan  work  ea  pwinen  aod    dlmw    ont   aaaiu]   anoontai 

g  SU7. 
taxation  of  dividend!,     g  2148. 

when  ultra  rire*  and  not  penniHible.     g  2162. 

when  not  oflni  viru  and  henoe  perminble.     g  2161. 

whan  dedantboi  ot  dividend!  not  oUigatory.    g  2154. 

Uabilily  of  diioetora  for  improperly  deelariag  divideada.     g  216S. 

when  aooaptanoa  of  dividend  not  a  ntifioatian  of  iUegal  aot  of  direeton.   g  SIH. 

rnlo  for  aaoertaining  wliat  are  proSte  to  be  divided,    g  2157. 

an  illustrative  Engliih  oaae.     g  21SS. 

dividing  enm  derived  trom  sale  of  part  ot  nadwtaking.     |  21SB. 

dividend  by  ocouolidated  oorporatiau  oot  of  aaminge  el  pnoedant  oorporatian. 

12160. 
•qnalisisg  appreciation  and  depreoiatian.     |  2141, 

pnrchus  ot  the  efaaree  of  a  member  to  be  paid  ont  of  eorporale  eamtnga.    g  2182. 
a  itatnte  of  California.     |  2163. 

tUUuM  ot  ahareholden  of  nninoorporated  joint  itocfc  oompMiie*.     g  21S4. 
3.  Stock  and  eerip  dtvidtntU. 

atock  dividend!  lawfoL     g  SIST. 
what  an  not  stock  divideada.     g  2168. 
bond!  in  lien  of  eatb  divideoda.     g  2189. 
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INDEX.  SlTldKida 

Dividandi — (OontiD  atd), 

i.  Sight  to  divldmd*  <u  kfuuii  luceiahe  tnanert  tifiliertt. 

dirldMida  baloag  to  tha  ownw  of  tha  itook  «t  tba  tUoe  i4«a  th*  diTidend  U 

dMluad.     12172. 
right  to  nndividad  proflti  panM  with  ttia  itook.    |  S173< 
dividnid  declared  doei  not  pM«  with  «  fntora  tnoufar  of  tha  atoak.     |  S174. 
dividand  declued  pierioaair  to  tha  trmiufar,  bnt  payabia  dwnaftar.     1 2176. 
cmtam  not  admiAiibla  to  altar  theae  priuoiplaa.    t  2176. 
ralea  of  itook  eichangaa,     {  2177. 

applioatioD  of  theae  prinaiplea  to  "  option"  aalaa.    8  2178. 
■ama  mla  ai  to  intereat  ai  in  oaa*  of  intereat-bauing  atook,    {  2179. 
bow  in  o«ae  of  nnraoordad  tranafan.     S  SlBCk 

right  of  pladgee  to  dlvidand  oaaaaa  after  eztingni^Bant  ct  debt,    f  S181. 
illnatratioD  of  tfaaaa  prinoiplaa.     g  SIS2. 

right  to  diTidanda  in  eaaaa  dap^iding  apou  partioahr  faota.     |  SI8S. 
oontraot  to  pay  in  iharea  doaa  not  inolnde  dividanda.     S  9184. 
ooDtraot  iriCh  ahareholdar  raapeoting  dlTidnida  astaQd*  only  to  dlTidenda  do- 

olared.     1 2180. 
anthority  of  aKsnt  to  aall  rtiaraa  doaa  not  anthoriaa  lale  of  dividend.     §  2186. 
right  to  atook  dividanda  a*  between  aaDoaaaiTa  abuahridara.     g  SI87. 
what  Boripholden  oatitled  to  diridanda  where  thara  faaa  baen  a  ■iiimaMlfiii  of 

ownenhip.     S  2188. 
-0.  Biglil  to  dhidend*  at  bttwttn  Ij/Ti  tenant  ami  rtmaitidtmaH. 

rigbt  to  (took  diridaod  aa  batwoan  life  tenant  and  remaiDderman:  general  oon- 

•ideratiotia.     1 2192. 
all  diTidanda  preaamptivoly  go  to  tha  life  tenant,     j  2193. 
profita  aoarnbg  dniing  tha  Ufvtime  of  the  teetator,  but  divided  after  bta  death. 

S21B1. 
Ulnatrationa  of  thia  rale.     1 219S. 

queation  of  valne  how  detarminod  under  Fanntylntnia  roItL    1 2198. 
application  of  the  FenoaylTania  rule  where  life  tenant  diea  before  tha  dealarv 

tion  of  diridend.     1 2197. 
proflta  aocming  from  a  diaooTery  of  mineral  attar  tha  deal^  of  Ota  aliareholder. 

12108. 
Tiaw  that  eitra  diTidendi,  bonaaet,  eta,  deolared  from  profita  go  to  the  life  ten- 
ant.    S  2199. 
under  Haiaaahnsetta  mis  dlTidenda  aoorning  dnring  Uie  life  of  the  Ufa  tenant, 

bnt  not  deolared  nntil  after  hia  death,  pan  to  remaindermao.     |  2200. 
ordinary  oaih  dividend!  go  to  life  tananL     g  220L 
iUnatrmtioD*.     g  2202 

dividend  payable  ont  of  old  abaraa.     g  2303. 
caah  dividandi  voted  to  pay  invalid  itock  dividend*,     g  2204. 
iharea  rednced  in   coasaqnencs  of   loaaaa,  and   then  reiaaned  after  reoovery. 

IS20S. 
what  dividend*  paae  to  the  ipecifio  legatee  of  aharea.     g  2206. 
View  that  the  qaeation  ta  to  b«  determined  by  the  form  of  corporate  aotion. 

12207. 
reanlt  of  this  view:  cuh  dividends,  howavar  large,  inoome;   atock  dividend^ 

however  made,  capital,     g  2206. 
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Dlyidanda — [Continn  ad). 

knottier  mult:  undividod  earningi  likewiM  Mpittl.     f  2209. 

ooutiiinBd:  itockdiTidendi  capital,  altbongh  dsrtTMl  from  naC  Mndnga.     |221(L 

Tiaw  of  the  lapreira  court  of  the  Uniled  St«te«.     )  2211. 

Bogliib  expreuioiu  of  the  lama  viav.     g  2212i 

pTofita  turned  into  cftpit&l  and  »itecward«  diridsd.     1 2213. 

preminnta  aouraiug   from  the  ml*  of  new  aharea,     g  2211. 

profit*  ariaiog  from  optioni  to  take  new  afaaraa.     1 82IS. 

farther  illnatratioiia  of  the  Haaaaohuistta  ml*.    |  2216. 

farther  illnatratiooa.     g  2217. 

further  illnatrationa.     g  2S18. 

inmeMe  in  value  of  aharei  i*  oapital.     g  2219. 

oaah  dividend  dealared  ont  of  capital  goea  to  remainderman.     |  2220, 

dividend  from  expropriation  of  real  eatate  of  oorporstion,     g  2221. 

the  Manaohutetlt  doetrine  eritioiaad.     g  SS2& 

rale  ander  Georgia  oode.     |  222S. 
6.  Btmediei  to  eamptl  pagmmt  ^  AtdartA  diMemiM. 

itockholdar  cannot  caa  for  a  dividend  nntil  daelared.     g,2227. 

bat  m^  when  dindend  haa  been  declared.     |  {238. 

limitation  of  anoh  aotion*.     I  2229. 

remedy  in  eqnity  to  leoover  dividend,     g  2290; 

partiea  to  aotiana  to  anforoa  payment  of  dividend*,     g  2231. 


padding  mi  action  for  the  ooDTanion  of  the  aharea.     g  2Z3S. 

whan  itoekholder  of  laaaei  OMpmution  cannot  ana  for  dividand.     g  2! 

by  comptroller  in  liqnidatdon  of  natianal  banka.    g  7S0B. 
anlAwfol,  liability  of  diractora  for  declaring    g|  4! 


Baa  Books  aus  pAFiaai  Rkxikdo, 

Baa  ConroxATioira,  anbd.  lOi  Riatiiiiio&, 
realdanoa  of  oorporatioo  eosaidarad,     ^  6S6-M& 


Bee  DoiKTrOM,  nibda.  5,  6. 


Sea  Taxation. 

in  reapoct  o(  atoek  thara^     gg  S810-2819. 
Dry  dock  MKapsnj. 

powan  of  —  cannot  engaga  in  navigation,    g  6QB). 
BoelariMttloal  oorpofKtion. 

Sea  Eiuaious  Soomr. 


organi^tion  of  oompaniaa  Ua  promoldon  oL    g  ITS. 

tot 

See  DiaaoLCnoir,  mbd.  7. 

Bee  ConronATtoin,  mbd.  10;  Diniorou. 

ipd  the  holding  ot  a  oorpontaalMtMB.    gTOO. 
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INDEX.  Eleotioaa 

tima  of  holding  oorpomto  d««tioiiK.     S  701. 

•tfttatory  proTudoiu  aa  to  tima  of  holding  corponta  maatingi.     S  70!L 
aUtntor;  prorUiou  m  to  pUae  of  holding  aorpoMte  meetiDgi^     g  703. 
who  ma;  otOl  the  mestiag.    9  701. 
itatntoTj  providoni  u  to  who  nuj  oalL     J  703. 
nMMMit;  of  btving  meeting  dnly  uaemblad.     %  706L 
oorpontta  meetLag*  iovklid  niiltu  dal;  notified.     |  707. 
if  the  meeting  ia  apaoial  all  mnat  be  aammoned.    g  70S. 
and  in  tha  atatntor;  mode,     g  709. 
leqaiaitaa  of  tha  notioe.     |  710. 

atatatoFf  pTaviaiona  aa  to  manoer  of  ginng  notice,  length  of  time,  etc     %  711. 
waiver  of  notice  by  appaaranca,     |  712. 
illnatrationa  of  tha  faragoing  rule.     |  713. 
Dotioa  diapenaed  with  by  QDanimoiu  writtan  eoDMnl.     g  714. 
when  peraonal  notioe  reqoired.     S  71fi. 
mnat  ba  given  for  tha  atatntory  tima,     g  716. 
when  notioe  mnat  atate  objeota  of  meeting,     j  717. 
meatiog  whea  oooflned  to  aabjeeta  expreaaad  in  ootiea.     1 71B. 
iUnatrationa.     g  119. 

adjonmment  to  a  aobaeqnant  day.    S  720, 
atatntaa  providing  for  adjonmed  or  apeoial  eleotiona.     |  721, 
atatntaa  nndar  whieh  alaetiona  fixed  and  ragnlated  by  by.Iawa.     g  722. 
L  Z%a  gMortm. 

quorum  where  body  ia  oompoaad  of  an  indafluite  number,     g  729. 

whare  compoaed  at  definite  nnmber.     |  726. 

■tatubuy  proviaiona  >a  to  the  qnoram.     g  727, 

olaotian  by  a  majority  of  thoaa  who  aetoally  vote,  thongk  not  a  majmi^  of  tha 

qnomm.    1 728. 
delegating  power  of  aaleotioa  to  a  aalool  body.    |  72B, 

right  to  Tota  at  (nofa  alaotiona.     |  7U. 
oieoatdoi^  aurviving  partnaia,  traateea,  aadgneei^  ato.    1 731. 
light  to  vote  in  raapeot  of  aharea  pledged  or  mcntgaged.    g  782. 
fnrtharotthiaaulgaat.    1781. 

right  to  rota  in  raapoot  of  aharea  held  or  owned  by  tbe  oarporati<m  itaelL     |  7SL 
right  of  pledgor  to  proxy  from  pledgeaL     g  7S5. 
no  right  to  vote  fay  proxy  at  eonmon  law.     g  780. 
validity  ot  by4aw  wbioh  providea  tor  voting  by  proxy,     g  787. 
atatotaa  oonferring  the  right  to  vote  by  proxy.     |  738. 
luther  of  the  right  to  vota  by  proxy.     |  789. 
light  to  vote  how  affected  by  by-lawa.     |  740. 
Injuoolion  to  reatrain  fiandalent  or  uAra  virt*  voting,    g  741. 
atatnbMj  ptoviaiona  aa  to  who  antitled  to  vote.    |  ^^i, 
aon-riridanta  and  aliens    g  748. 
4  OMMiatf  q/'Aaelae&Mi. 

appointanant  of  inipaotora.    1 745. 

atatntoiy  proviaion*  aa  to  the  appdntment  ot  inapaoton.    g  74S> 

inatanoaa  ot  aa  election  void  baoanaa  inapaclora  ill^ally  i^prantad.    1 7fl. 
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their  datiei  in  eoaductiiig  tha  alMtion.     |  748. 

ouutot  pM*  upon  the  ralidity  of  pniziM.     |  Ttf . 

irregulu  Ulloti.     |  76a 

tha  coqqL    S  7&1' 

votei  for  ineligibla  oandiJ&ta  thrown  aw*j.    1 762. 

cnmolativa  voting.     1  7S3. 

oonititntional  proTuioua  M  to  cnainUtiTa  rotiiig.    |  TSt. 

statutory  proritiona  aa  to  onmnlatiT*  TOlIng.     S  766. 

Judicial  daoisioiu  on  tha  aabjsot  of  anmnUti*a  TOting.     {  7BS. 

oertitloata  of  citation.     (  767. 

atatutory  proviiiona  m  to  oondnat  «f  alMtio&i.    1 768. 

at  adjonmed  mettiaga.     |  3864. 
6.  Bight  la  (Aa  qjtce,  and  eoTUettiiig  elecUoK. 

inadequaoy  of  tha  ramady  by  eertiorari,    1 7SI> 

iaadeqnaey  of  tha  ramsdy  by  maadamut.     j  7S2. 

iottanoaa  of  tha  naa  of  mandatiuu,    1 763. 

no  ramady  in  equity  aioept  whan  the  qnaatioa  ariMa  ooUataimlly.     S  7S4. 

atattntory  proriaiona  to  oonteat  ooiporata  alaoboDa.     |  7U. 

information  in  the  nature  of  quo  iparranto.     1 766 

%  civil  proceeding,    3  767. 

this  ramady  daniad  In  the  oaaa  of  offioari  who  an  men  w  mill  o*  mafloftm 
and  remormbla  at  pleaann.     |  768. 

any  ponon  interested  mfty  be  relator,     g  769. 

infonutiMi  filed  by  the  «ttaney-ganetal  or  preMentiag  attonqr.    S  77SL 

irhat  the  information  moat  allege.    S  771> 

tha  plea.     |  772. 

miaioinder  of  partiaa.    f  778. 

leave  to  tila  diMretionary  with  oonit     I  774. 

when  the  relator  I>onnd  to  ahow  title.     |  77El 

diatinationa  aa  to  the  bnrdeD  of  proof,     f  776 

tha  mla  in  New  7ork.     1 777. 

nmedy  sziata  only  agaioat  a  party  in  poMeaaion.     |  778. 

mkttara  of  endenoa.    g  779. 

remedy  doe*  not  extend  to  moM  irragnlaritiaa,  miatakee,  ato.    |  TSOl 

rnlaa  of  deeiaion  in  caaea  where  legal  vote*  have  been  rejeoted  or  illegal  votaa 
,  reeaived.     8  781. 

where  two  faoUons  organise  two  meetinga.     I  782. 

party  raceiTJog  the  next  higheat  nnmber  of  votea,  where  aiiiiiiiwifiil  oandidata 
diaqoalifled.     1 783. 

validity  of  election  where  whole  nnmber  not  alaoted.    1 78L 

judgment  where  term  of  office  baa  expired.    |  786. 

proceeding  agaiiut  an  inoiucbeut  who  ia  djeqnalified,     1 786. 

eatoppel  to  r*iae  objeotion.     %  787. 

title  to  oorpoiate  office  not  Impeached  ooUaterally.     1 78& 

preemption*  in  favor  of  regularity.     S  789. 

eligibility  for  tha  office  of  director.     |  790. 

olB**ifls«tion  of  direoton.     |  79L 

holdiugoTar.    1792. 
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(tatatorj  proritioDi  tb«t  dlrtoton  (ball  hold  oror.     |  793. 

reaignatioD  of  a  corponta  offio*.    |  7M. 
Beenuwraary  corporatloii. 

See  Chautiu;  OoKPoaAnoK. 
BUgibilit7. 

for  oSm  at  dirmtor.    |  790. 
EmtMBBlement. 

Sm  DiBwrroM;  LuBom;  iHDvmtMKT, 
Emixwnt  domoiii. 

3m  OoHrooAia  Fowku;  Dbliqatioii, 
Dtlegated  paver  qf,  gtnerail]/. 

■oop«  of  the  inbjMt.    |  S687> 

State  does  not  put  with  right  of  emtneat  domkin  without  exprvn  wordi.    |  5688. 

this  powar  may  bo  confoirad  opon  priTate  eorporationi.     |  CC89. 

coDBtitntional  limitatioai  upon  the  axeraise  of  thii  power.     |  6B90, 

whether  the  Die  ia  a  pnblio  naa  a  Judicial  qneition.     t  GC9I. 

nsoeaiity  or  ozpediaDoj  of  taking,  a  qoMtion  for  the  legielatnra.     |  SS9!I. 

tfaaoriM  aa  to  what  nae»  are  pnblio  nae*.     1 6S93> 

nae  may  be  a  pnblio  mo,  thongb  looal  in  its  extent.    1 6BM. 

what  nsee  are  pnblio  naei:   improrementa  whioh  jnitifjr  the  axerolM  of  thia 
power  —  pnblio  highwaya.    i  569S. 

prirate  roada.     |  S596. 

pnblio  paik&     |  6C97. 

pnblio  bnildinga.     j  CC98. 

pnblie  oaneteriee.    S  6699. 

pnblio  railway*.    |  6600. 

pnbUa  eanaU     1 6601. 

works  for  the  improToment  of  pabllo  naTlgstioiu.    S  B002. 

•InioB*  f«r  the  panagaway  of  flih.    |  SMS. 

pnblio  booma.    1 6601. 

pnblio  landing*.     1 6606. 

telegrapbi  and  talaphonsa.     {  6608. 

pnblio  griat-milla  propelled  by  water.     1 6007< 

derelopment  of  minea.     1 6608. 

iron-worka.    1 6609. 

water^worka  tor  oities.     f  9610. 

work*  and  aerritndaa  for  the  drainage  af  landa     1 6611. 

draina  and  aewer*  in  oitie*.     |  6612. 

^pe  linn.    S  6613. 

werk*  for  the  peonDiary  profit  of  tbe  State  ittelf.    1 6614. 

power  extend*  to  the  oondemDatioa  of  the  property  and  franahiie*  of  other  oor* 
porationi.     |  B616. 

eitenda  to  the  oondsmnation  of  ezolosiTe  privilege*.     S  6B1S. 

extend*  to  the  oondeDtnation  of  the  property  of  oorporationa.     9  6617. 

eztenda  to  the  condamnation  of  eaaemanta  granted  to  oorporationa.     g  6618. 

•tariot  oonatmotion  of  granta  under  whioh  thi*  power  olaimed.     {  6619. 

one  oorporatioa  cannot  oondenm  frsoohiae*  and  property  of  another  for  the  tame 
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Xminmit  domain— Svtoppel         INDEX. 

Bmin«nt  domain— (Continuad). 

condition  of  raDdering  jQit  competuaSiaa,     %  54S1. 

property  of  eorpontioa  cuinot  b«  taken  without  oompauAtton.     I  SS22. 

power  of  legiiUtnro  over  mode  of  ■■■!>»«!  ng  dainagei  where  right  of  repeal  \u* 
been  rawrTad.     (  C623. 

oondemnatioii  \>j  United  Statai  of  fnnobiaei  granted  hy  the  Stfttee.     |  C621. 

ralet  of  dunege  where  kad  ii  oondemncd  for  pnblie  dh.    |  66S5, 

setting  off  benefit*  againit  daougea.    i  fiflSS, 

title  aoqaired  under  right  of  eminent  domain.     |  S027. 

acquire  perpetual  intareet  in  oity  itraeta.     S  K2B, 
XiMbling  acta. 

Sea  CaAsTuaj  OaaAHiUTlOir;  SraTimL 


See  Bt-i^wb,  aabd.  % 

Baa  Stookhdlduu,  aabd.  M. 

remadlai  «E  itookholden  in.     R  4471-4511. 

juriadiotion  in,  a«  to  winding  np  of  oorpontion.     S|  453S-4646. 

power  of  oonrti  of  aqnitj  in  diaaolring  and  winding  np  oorporationa.     1 6T0S> 

form  of  raUif  to  atookholdua.     ft  4US-iM0. 


See  Dnaoi.nncnrj  FomnmraM)  Lahx^ 
XrtoppaL 

See  OoaroSATIom,  tsbd.  7. 

to  deny  oorporato  eiirtanea.     U  SIS-AIS,  7647-764B, 
to  forfeit  atook  iharaa.     1 1775. 
to  plead  Mtira  rirw.     «  0016-0034. 
JMoppd  te  poit— op«raUo»  </ opaJiHl  oorpmiliDafc 
the  doofarine  of  aatt^pel  fapolt  itatod.     |  BS40. 

aatoppela  ta  pal*  operate  againat  oorporatioiu  aa  agalnat  indixidaalB,     1 5017. 
•atoppel  njidataa  oontoaota  antezvd  into  by  oorporatiooa  withoat  aotharity  of 

atookholdoiB.     1 5248. 
validatea  the  aeta  of  oorpmatioai  «a  tke  groand  of  aoqnieaoMwe  by  tha  atoek- 

boldoTB.     15249. 
praranta  a  oorporation  from  fatting  op  waat  of  power  in  ita  offiesn  to  make  a 

•ontnwL    |  5250. 
pnrenta  a  owporation  from  repudiating  aola  of  it*  offioera  within  the  apparent 

aeope  of  their  powara.    i  S35L 
▼alidataa  the  aota  of  itjada  offloaia.     |  GS68. 
work*  the  releaie  of  atookholdeia  whoaa  righta  hare  been  rapndiated  by  the  oer- 

poiatian.     |  6258l 
praveDti  oorpwatlon  from  denying  iti  own  axiatanea.     |  625^ 
pveTeota  a  i*  fiOo  oorpwation  from  repudiating  ita  eontraota  after  diaaolTtag 


pnranta  it  from  denying  fiandnlant  altarationa  of  iti  Moord.  §  6SS6. 
preranta  it  from  denying  *alidi^  of  proTiaiana  in  ita  obartar.  1 69S7. 
praventa  it  from  repndiatlDg  nnantiiwiaad  eontraeto  after  aooepting  beadlli 

thereondar.     1 5268. 
MtopaaeorpoiatioDtuildingtheiharetofaBetliaraocp«rati«iaa  pledgee.  15359. 
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INDEX.  B«topp«l— Evidonc* 

Bstoppel— (Continud). 

preTsnti  a  railroad    compuiy  from  Buarting    ito  axolnsiva  fraQohus  againit 
another  oompany  wbioh  hag  built  ita  road.     J  6360. 

praranta  a^oanal  oompany  from  dirartiitg  ita  water  from  a  mill.     )  C261. 

praraota  mnuioipal  oorporatioii  from  dsnyiag  tha  v&lidity  of  ita  Loads.     §  6262. 

prerenta  a  900  learranta  prooeadiag  againat  one  whom  tha  rcUtur  baa  iadnced 
to  act  aa  a  corporate  officer.     |  S2B3. 

waiver  of  righta  by  oorporatioo.     t  B264. 

WNTtr  of  oondiliaiu  ia  polioiei  of  iiunrance.     S  S26S. 

wheo  oMrporatioQ  not  estopped  by  aota  of  ita  offloara  in  procuring  new  legisla- 
tion,    g  52K. 

aoMptanoe  of  toll*  preventa  a  turnpike  eompany  from  denying  ita  obligation  to 
repair.    |  S267. 

Mtcfipela  againtt  oorporate  officen.     |  S288. 

aatoppela  conenrrant  aa  between  oorporation  and  atoekholders.     {  6209. 

estoppels  againat  individnal  atoakholdara,     3  5270. 

when  atoeklioldera  estopped  from  pleading  vlira  triro.    9  6271. 

when  tranefereea  of  stockholdat*  so  aatopped,     %  6372. 

whan  membei*  aatopped  from  denyii^  ezisteoae  of  oorporation.     g  6278. 

third  peraons  ettopped  by  oontnMting  with  oorporation.    g  6274. 

one  who  ooDtraota  with  oorporation  estopped  to  deny  its  existenoa.     |  6276. 

panon  claiming  nndar  corponta  deed  estopped  to  deny  oorporftte   existence.. 
SG276. 

estoppels  gainst  erediton  of  oorporations.     S  6277> 

estoppel  aa  against  a  creditor  who  ia  alao  a  atoekholder.    |  6278. 

estoppel  prevents  a  landowner  whose  land  ia  taken  by  a  oorp«iration  from  har- 
ing  an  injnnotioii.    !  6Z7B. 
XriduiOS. 

See  AonONB;  Corpokar  Bzibtekox;  Pkoof, 

1.  /»  aeSiMi  by  atui  agaiiut  Korpora^oiu  —  fiooie  and  reoords. 

corporate  books  and  reoords  adminible  against  tha  oorporation.    i  772S. 

admiasible  between  the  corporation  and  ita  mambera.     |  77S9. 

admisaible  in  a  oontroTaray  between  members.     %  7730. 

how  far  eridenoe  againat  stockholders,     g  7781. 

ezceptiona  and  contrary  holdings,     g  7732. 

booka  of  account.    |  7738. 

oorponta  booka  and  iworda  admiinble  to  prove  their  aoti  and  preoaedlngs, 

gTTS*. 
aonseqnencea  of  tha  rule  that  the  oorporate  booka  are  the  beat  avidenoe.    g  773B. 
moh  reoorda  admiasible  to  prove  oorporate  eziatanoe.     f  7730. 
•vidaaw  that  tha  books  are  the  books  of  the  corporation.     S  7737. 
aeooodary  avidenoe  ol  the  contents  of  mch  booka  and  reoorda.    |  7738. 
snch  books  and  reoorda  jnima/aeie  erldaDca  only,     g  7730; 
when  not  avidenoe  as  againat  stranger*,     g  TliO, 
corporate  reoorda  evidanee  againat  reoeiver  of  corpontion.     g  7741. 

2.  OlMerviatltrt^etidMet, 

presnmptioni  rsspeoting  corporations,     g  7748a 
parol  evidence  of  corporate  aat&     g  T747> 
illutntiona  of  the  fon^^^    1 7748. 
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Bvidaiice— (Con  turned). 

«Badt  ot  b7-Uiri  m  arldMioe.     1 77i9. 

eridsnoa  of  anstoDH  ol  ptivat*  uatportttiaam.     |  77GO. 

□t  oorporabt  anrteno*.     H  1S1S-1S73. 

in  utioii  bj  eorporatioB  tor  Mwwipwiti.     1 1846,  tl  acq. 

oovponta  books  and  r*aorda  m.     H  1B1S-193S> 

qneatiooa  of  in  wtion*  to  chug*  *toeMi(ild«n.     ff  SSSO-StSG. 
Examination. 

BXMM. 

3m  aoARn,  nbd.  1, 
Bxda*  taxM. 

Sag  Tazatior. 

spoD  foreign  a 
Xxoluain  ptiTil«g«a. 


Kxecntlon. 

See  ATTAOHiain;  Sun. 

■gkiut  itook  aturea     See  SHAav,  wibda  IS,  SO. 

igtiut  ttookholdar,  (MenUr.     8  SS9I-36M. 
1,  Agmutt  eorporaSpiu — tngtHirtd. 

gsnatal  rale  that  caipor>to  property  rabjeot  to  aEMnitia&     1 7M7. 

otherwiie  u  to  property  o(  ootpontiona  anated  for  pnblie  objeeta     %  TSM. 

leqnMtr&tion  of  euninge.     |  7849. 

lieu  of  JQdgmoata  npon  nilroad  property.     1 7SS0. 

loUiiig  atot^  randlble  tuid«r  esMQtioii.     S  7S61. 

alienattoa  thronsh  ulei  to  enforce  maahmnW  Uaoa     1 78S& 

oorporate  franehiMi  not  aobjaot  to  exeontlon.     g  78S3. 

nor  ia  property  neoenary  to  eojoymeat  of  oorponto  traMhiaaa     S  T8M. 

oaaa*  to  which  thii  exemptiOB  doai  not  eitood.    f  7HS. 

deoiijona  deaying  ttiia  exemption,    1 7SB6. 

itatntM  aboliahing  tkii  exempUon.     |  7W7. 

IsTying  upon  a  franchia*  af  taking  tolb  and  npon  tolla  to  aeame  ander  a  fnu- 
<d>{ie.     g7SU. 

eflleot  of  levy  npon  peraonal  property  anbjeol  to  esiatinf  mortgagaa.     1 7850. 

levying  npon  the  asasta  ot  a  diaaolred  oorporation,  or  earpoiaKoB  la  liqaidation. 
I78GO. 
S.    Writ  and  pncetdingi  tKeremder. 

Diianoaer  in  the  writ     1 78611. 

■alia  nnder  inoh  executiona.     1 7888. 

diitrtbntion  ot  the  prooead*  of  the  aida     j  7867. 

right  of  a  atookhcJder  to  redeem.     %  7808. 

other  qcaationa  ariaing  nnder  anch  azoontioo&     |  7SB9. 
Exaentora   and  admlniatratora. 

See  Inditiddal  Liabilitt. 

individnal  liability  of  for  oorpoiate  debta.     S  3317-3335. 
Execatory  contracta. 

See  CoDTBAOTs;  Ultra  Tibes. 
Examplary  damagoa. 

Sea  ToBis,  anbd.  6. 
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Xxamption— Foreign  corpwftt'iu    INDEX. 

Hxemptiim. 

Sea  Tazatiok. 

of  atoek  abarM  from  taxktioii.     H  S82S-2SM 

<rf  «Mp<n«t*  propartj  fron  taxmtiai.     Sea  PiuHOBlBBa,  nibd.  S. 

of  foraign  oarponUoni  from  tftzttion.     |  8131. 
Xxpiratiaii. 

See  Cbaktsbs;  UisaoiiUnoa;  Vmisaama. 


See  Tazatioh. 

8  8104. 


See  MmifBaBS,  BXFOUIOH  OK 
Vaotor. 

Sae  KoKBCLOSDBIi  Lmu. 

lianof.    I2701L 
Fal«»  impTuonmant. 

SaeToxn. 

limbility  of  oorpor&tioiL  tor.     |  031S. 
Talso  repTMwntfttlon*. 

See  Fbadd;  ToRn, 
Todoral  JimBdietian. 

of  ustioni  bj  snd  agunit  oorporatiima.     See  Jdkibdiotiom,  inbd*.  S-L 

oonditioDi  of  in  Mition*  Kgkiiut  noD-TMidant  ocoporattoiUi    1 802SL 
TM. 

See  CoHTBTAnoH;  Titul 
Fsnoiag  lastd. 

orgmDiEatioa  of  oompwif  tor.     1 1S2. 
Tttrry  oompftni«i. 

See  Oboabizatioii;  Tuutioh. 

iaDorporBtod  hi  otJier  Stktei,  tutation  of.     |  S1S6. 
FertdliMn. 

DrgMiintion  ot  (ertiliier  eompuif ,    1 1S7> 
ndndnriea. 

See  DiHwnoBS,  nibd.  ft. 

obUgktion  of  direoton  u.     1 4009,  M  m^ 
nutnoikl  power*. 

See  DiBwiLunoH,  lubdi.  2-4;  Corpokati  Powbu,  nbd.  8. 
Tire  oompuilea. 

oTgADiz&tion  of.     g  161. 
Vtre  department  reliel 

□rganiution  of.     9  lliS. 
ZlxtoTM. 

See  UoKTGAaJB;  Laud. 
Toradoenre. 

of  corporate  mortgage*.     Bee  HOBrgAOBi^  nbd.  < 
Toraign  corporations. 

Sea  AcrTOXB. 

proof  ot  eiiitenoe  of.     |  7712. 

bequetU  of  penooaltj  to.    1 68SK 
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Toralgn  oorpoiatloiu  INDEX> 

Fonicn  oorporatlons— (ContiDned). 

1.  SkUm  amd  potter*  ^  im  gtaeral 

ilatu  of  for«!gn  oorporatioiii  M  MUl»d  bj  F»d«i*l  dwriiiont.     1 7S7fi> 

not  eotiUad  Ut  tha  prinlagw  and  imnuiiutiw  of  oitimu  in  tfaa  Mirand  SMm. 

I7B7S. 
whethar  entitlsd  to  th*  "  aqiul  protMUon  oE  the  Uw*"  of  Um  Stata  witiun  whiA 

it  i*  permitted  to  do  bniinan.     |  7877. 
Fedend  proteotion  of  IbroigD   corporatuma  aogaged  In  intontata  oommana. 

17878. 
wliat  U  intentata  and  foreisa  oommaroa  within  Uiii  prohibition.     1 7879. 
what  li  not  intentata  oommaros  within  tbi«  probibition.     }  7880. 
oaonot  mijinte^  but  mutt  dwell  in  plaot  of  it«  oraation.    g  7881. 
tnay  make  and  take  oontraote  in  other  State*  and  ooantriae  eioept  where  pi» 

hibitad.     f  7882. 
praaomptiou  arUing  in  (npport  of  the  validitjof  the  oontraoti  of  foreign  eaipo> 

ntions.    I7SS3. 
«aniiot  eieroiaa  oorporata  franohiwa  in  a  foreign  juriidiotian  ezoept  by  oomlt;, 

17884. 
OHaa  to  whioh  thi«  oon^ty  doe*  not  extend.    1 7S8S. 
all  their  righti  anbjaat  to  the  domeatie  law.    1 78SS. 
Statei  ma;  impoea  oooditiou  npon  whioh  they  may  do  bnnaaM,     fl  7887. 
may  ba  raqniied  to  appoittt  a  reaident  axent  npon  whom  prooeai  may  be  awrad. 

17888. 
may  eatabliih  aganoiaa  and  do  bniinaaa  in  the  domaatio  State  onleai  prohibitad. 

I78SB. 
foreign  oorporationa  made  domaatle  oorporationi  fuoad  toe;    1 7890. 
when  daamed  to  hare  been  made  niah,  and  when  not     1 78S1. 
inatanooa  where  audi  adoption  and  domeitioation  were  held  to  hava  t>k«n  plaee. 

|78tt2. 
inataooe*  wbara  Moh  adoption  and  domaatioation  bald  not  to  h»¥«  taken  plaee. 

I78BS. 
■tatntea  mbjeoting  (cc«gB  oorporationi  to  the  aune  liabilitiee  a«d  reatriotiona 

aa  domaatio  oorporationa.     g  789^ 
itatat  of  ' '  tramp  oorporationa  "    1 7896. 
farther  of  "tramp  oorporatione,"    |  7890. 
to  what  extent  may  aat  in  other  Statei.     §  7397. 
ttatua  ot  foreign  irnnranoe  compaoisa.     |  7S9S. 

datiu  of  corporatloiu  created  by  the  Congree*  of  the  United  State*.     |  7899; 
foreign  oorporationa  when  deemed  "paraona."    |  7900. 
when  tha  wwd  "  ootporatioa"  Died  in  •tatntai,  appliet  to  foreign  oorpoiation*, 

17901. 
moiidiMiM  to  oompel  iavning  of  lioeuM  to  foreign  oorpMatioo.     g  7902. 
foreign  oorporalion  doing  bnainaaa  nndar  the  aama  name  a*  a  dameatio  oorpon^ 

tioo.     17903. 
oonrt*  will  not  interfere  with  internal  managameot  td  foreign  oorpontiaiuL 

I790L 
bat  will  aattle  ordinary  qoaationi  dapeading  npon  tha  oonatraotion  of  toraigB 

ohartara.     1 7S0S. 

2.  Potaert  t^fintgn  eorjmratioiu  nkuing  le  temd. 

power  to  aoqnire  and  hold  land.     |  7918. 
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IHDEX,  Ponigii  corporfttiona 

PONign  corpomtloiu— [Oontiiiaei]). 

dMuioDi  cooiidariiig  the  qaMtloa  m  odo  of  paUia  poliof.     t  7011. 

d«aision  conceding  the  power,     g  791C. 

KUj  aaqnire  amd  hold  raal  oiUta  for  office  pnrpoieE,  eto.     S  791S. 

whether  thii  power  exiate  in  »  foreign  oorpontioa  orgtuiiisd  for  the  pnrpOM  of 

dealing  in  nud  Mt&to.     S  7917. 
dootrine  th&t  laoh  power  iipnenmed  toexiitnntil  the  Btata  interfere*.     I7918L 
powerto  take  uid  hold  luid  by  daviie.     1 7919. 
power  limited  by  oturter  of  oorporktion.     g  79SO, 
■noh  oherter  caoitroed  aooording  to  the  fax  rd  ftt»    )  7921. 
power  to  take  and  foracloae  martgagea.    §  7922. 
power  to  mortgage  aad  inoumber  their  landa,     g  7923. 
8.  3l«Ubi>B§toi^othieeondifioiutifon/oniffnoorj!OralitMM  —  i»  gtiuraL 
oonatitntional  limitationi  npon  the  State  Isgialatnrea.     17026. 
itatatei  proriding  that  foreign  corporation*  liiall  snjoj  no  greater  righta  than 

domeatio  corpoTationi,     17929. 
retaliatoir  *t*tnt«a,     g  7930. 

diittnction  between  atatntee  ot  retaliation  and  atatnte*  of  re<uproaitj.     |  7931. 
reatrietiona  npon  ezeroiaing  the  right  of  emioant  domain,     g  7032. 
atatntoB  raqniring  foreign  oorporatioD  to  file  oharter,  oertifioata  ol  inoorporation, 

•rtiolaa  of  aaaooiation,  etc     g  7933. 
atatnte*  reqairing  agenta  of   inch  oorporatton*  to  file  eTidanoe  of   their  an- 

thoritr.    1 7034. 
atatnte*  requiring  aneh  oorporationa  to  keep  known  plaoa  of  bnainea*  and  raai- 

dant  agent.     3  7030. 
what  ooutitntea  "  doing  bnain*«  "  in  riolation  of  *noh  prohibitiim.     g  7036. 
dttioQ*  of  the  State  proonring  ininrance  from  foreign  oompanie*.     g  7937, 
eTidenoe  of  oompUanoa  with  anoh  atatntea,     g  7038. 
prooeeding*  agaiaat  agenta  for  penaltiea  for  doing  bnainee*  in  riolatdon  of  anoh 

atatntea.     g  7939. 
reatriationa  upon  foreign  ionitance  oompaniaa.     |  TOM 
whether  aneb  atatntea  apply  to  foreign  mntnal  bansBt  oompaniea.     g  7041. 
atatnte*  prabibiting  the  dealing  in  bank  bill*  of  oorporationa  ereatod  in  other 

State*.    I7B4Z 
Btata  atatntea  not  applicable  to  oorporatirau  rending  patented  artiolea,    1 7943. 
onating  foreign  oorporationa  by  qao  warranto,     g  7944. 
L  Bftol  qfiMatiag  that  mtraint*  vpOH  coalraeU  aad  Tight*  qfaetkm  tAareon. 

foreign  oorporationa  cannot  reooTer  <n  oontraota  made  in  Tiolation  of  luidi  ra- 

■triotiona.     g  7030. 
dootrine  that  domeatio  oitiien  may  treat  the  oontraot  a*  rotd  and  recorer  what 

he  haa  adTanoed  thereon,     g  7951. 
doctrine  that  domaatia  oitiien  may  defend  againat  the  oontraot  *o  f ar  a*  nneza. 

onted  on  hi*  part.     S  7962. 
iUnab«tion  in  oa*e  ot  preminm  notea  of  foreign  inanmnoe  oompaniaa.     |  7068. 
ezoeption  in  caaa  of  bona  fide  boldera  oE  anob  notea  for  ralne.     g  7994. 
illnatratirat  in  the  oaae  of  mortgagee  taken  by  foreign  oorporationa.     S  79fiS. 
dootrine  that  the  failure  of  the  foreign  corporation  to  oomply  with  domeatio 

atatntea    merely  inapenda   ita   remedy  on  oontraot*  nntil   oompllanoe. 

17056. 
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Tonlgn  coipomtioiia  INDEX. 

Toreien  oorpomtlotu—fContinnsd). 

dootriaa  tlutt  hilar*  to  eamjiy  vith  ncA  itetntea  doei  not  rander  oooineti 

Toid.    17957. 
doctrine  wliara  Ui«  (tAtato  giva*  »  apnaifia  p«iialty.     |  79&S. 
doetriiM  Uutt  neitiiar  p^rty  on  lat  np  hU  owa  Tiolatian  nt  Uw.     9  7999. 
MHponitiaa  wtopped  to  aot  np  iti  mnt  of  oompliaaca  with  mch  atetatM  is 

arotdMuw  ol  it*  owa  ooatiMrti.    S  7960. 
whsthar  tgant  ot  foreign  oorporation  etta  datend  on  thii  gnmnd  agmuut  ui  as- 

tion  b;  tba  oorpontioa  aa  hia  bond.     1 7961. 
wn-oompliuioa  with  raoh  rtfttntee  p!«Tent«  agent  frtaa  reoorering  oommUiiona. 

I7SW2. 
legialatura  inBf  THiidate  mdi  oontnoti.    1 7963. 
focaign  oorpontion  out  aoqnlreftnd  tntnnaitrftlid  tiilaawithontoomplying  with 

local  kw.     S79U. 
vhathar  bichuit  for  foreiga ewpontion  pUntiS  to  >tv  aad  prora eompliaoe* 

with  inoh  atatota*.     j  79611. 
hrthar  o(  thia  (objaot     {  70(Kt. 
rale  when  tha  foreign  oorporetloB  ie  ned.     ■  7967, 
•Seat  of  noa^oomplianoa  npon  tha  interpretation  of  oontraoti.     1 7968. 
eStot  of  withdrawing  agaaoy  from  the  State,     fl  7969. 

tUut  of  tha  eontraota  of  foreign  oorporatioaa  for  pmpoaaa  ot  jariidiotion.    'f  79I0l 
Ih  AatoHi  by/ordgn  wrporotioiu. 

power  of  tocaign  oorporationa  to  ana.     |  79TT. 

for  what  oaoaea  oC  aotioa.     1 7978. 

righta  of  action  how  affected  hy  failing  to  oouply  wilb  itatntaa  proKriliuig  oon- 

ditioa*  npon  whiob  it  nay  antar  the  State  to  do  bDiinesa.     (  7979. 
fnitlMr  of  thia  aabjeet.    |  7B80. 
alleging  oampliance  with  etatata  permitting  foreign  oorporatione  to  do  boainaal 

within  the  State.     S  7981. 
pleadiag  itatntaa  inralidatiog  oontraota  ot  foreign  oorpofatioiu  not  aathoriaad 

to  do  bnainea  in  the  State.  1 1982. 
powertobay  atazaontioDialaL  {  79S3. 
allegation  of  oorpoiate  axiatanoe  in  aotiona  by  and  againet  foreign  oorpcvatioiu. 

S7984. 
6.  Adhnl  ag(uiutfor^n  eorponaha*. 

•onunary  atatemant  of  tha  oaaaa  in  whioh  a  fMaign  oorpontion  may  be  aned, 

17968. 
early  dootrin*  tilat  aetiODi  la  permntam  did  not  lie  againat  foreign  oraporationa. 

S7989. 
how  ander  the  Boglieh  law.     S  799a 

dootrine  that  eiproia  legialatira  aanotion  i*  neoeenry.     S  7991. 
owporation  oaa  eontrMt  for  aervioe  of  proceM  in  a  foreign  eonntry.     S  7999L 
prograai  of  atatntory  changes  dcnneaticating  foraiga  oorporatiiHii  for  joriadio. 

tional  pnrpaaei.    1 7QS3. 
■nay  be  aaed  through  their  aganto  in  uiy  State  into  which  tbay  migrata.     1 7994. 
moat  do  bnaineai  within  tha  Stata  and  be  (arrad  by  an  antheriied    agnnt. 

I799S. 
Jvriadiction  aa  depending  npon  tha  amannt  and  kind  of  biuiaeM  done  by  (be 

officer  or  agent  within  the  Stats,     g  7996. 
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INDEX.    Foratirn  corp^is— Torelgii  i»oaI>w 

VonlgTX  oorporatloiui— [Oontinnsd). 

■tbtntM  covMiag  or  extonding  the  right  of  Mtjon  kgaiait  forsign  corporatiou. 

f  7997. 
modsm  dootariiM  thkt  eorporktioaa  nwj  MWdiih  domioile*  in  other  fitetM. 

87998. 
modam  rnla  h  to  rwdsasa  of  corporatioiis  for  pnrpnaes  of  f nmdiotioi).     1 7999. 
modem  mlo  th^t  tradiog  acvpnnktiaB  nOLf  ba  ned  whsrevar  it  hu  m  pkoa  of 

tnide.    1 8000. 
non-raddsnti  hk'ra  no  oonttitatloDkl  right  of  aotioa  ^(unst  foreign  oorporktioiu. 

iSOOl. 
further  m  to  aotioa*  by  non-reeidanti  agkiut  foreign  oorpontioni.     {  8002. 
foreign  oorpontiona  not  tiubta  bj  uoD-reddant»  on  foreign  contruta.     %  8003. 
euttra,  that  noa-roddeata  mmy  aae  foreign  oorpwfttioiu  od  foreign  contr^ota. 

gS004. 
foreign  oarp<a&tiona  not  enable  for  torta  eommitted  in  foreign  Statea,    S  800S. 
bnt  enable  tor  torta  oommitted  In  domeatio  Statoa.     %  8006. 
for  wh»t  canaea  reaidants  may  ana  foreign  oorporationa,     )  8007. 
foraign  oorporationi  not  anaUe  ez  eaatraetu  exoapt  npon  domeatio  ODDtraate 

gsoos. 

aotiona  againat  foreign  oorporationa.     i  6009. 

aotiona  agunat  foreign  corporationa  which  have  oiigrtAtA  from  tlw  domeatio 

'      State,     t  SOia 
Inriadiotion  of  kotitma  by  atookholdera  to  redraaa  griavanoea  in  oorporate  man- 

agameot.    9  8011. 
aotiona  againat  oorporatiooa  oraatad  by  the  oonenrrent  legialation  of  asTsral 

Sutea.    g  8012. 

7.  Beniee  of  pneen  on  foreign  eorporaUoiu.     Sea  Psooms,  anbd.  4. 

8.  PneeecUngi  agcchul/oraga  mrporation»  by  aOaAmenL     Sea  Attaohiikitts,  anbd.  8, 
Si  Pnctadingi  againtl  foreign  corporaliont  bg  ga.nMimet\I.      8oe    QARHlsHmKT, 

anbd.  2. 
10,  ToBXilion  <^foragn  eorpomtioiu.    See  Tautioii,  anbd. 
r«rd|rn  racelTara. 
SeeR«niTnta. 

reoeiTera  hare  noeztra-territorial  poirar.    1 7334, 
oannot  ana  in  a  foreign  jnriadiction  ezoept  by  eomity.     1 733S. 
thla  oomity  generally  reooRDiied  eioept  a*  agaiiut  domaatie  oitizena.    1 7336. 
thia  oomity  doaa  not  eitend  to  the  prejndioa  of  the  Slate's  own  gitiMna.     3  7387. 
foreign  jndici&l  aaaignmenta  invalid  aa  agajoit  domeatio  oreditora.     S  7338. 
aetiona  permitted  vben  not  in  derogation  of  domeatio  righta;     7339. 
for  what  pnrpoeea  non-reaident  reoeirera  permitted  to  Me.     7S40. 
may  ana  to  repaawaa  bimaelf  of  property  remored  into  the  domeatio  jnriadlatioa. 

17841. 
illnatrationa  of  tbia  prioeiple,     |  7342. 

Mai  property  aitoate  in  the  loraign  Joriadietion  doea  not  rest  in  reoeiTor.     {  73431 
oaaea  refnaing  to  extend  thia  oomity.     %  7344, 

foreign  Tscei*en  preferred  in  oontaat  with  the  debtor  and  hia  pririea;     f  784S. 
tecadgn  raMirar  pnforred  in  oontaat  with  foreign  oraditor.    1 7346. 
diitinetion  between  rolantary  aaaignmenta  and  aaaignmenta  m  bttUani  by  opera- 

boKrflaw.     17347. 
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Foivicn  TAcelvan—TnuohiMB    INDEX. 

Foraipi  rwolTara — (ContiDaed). 

whaiatha  recwivM  kdopti  mad  ouriea  out  tha  oontnot  of  Uta  oorptmitiaa.    fl73U 
not  ohargaabla  m  guniihae  or  witli  tnute*  ptoo«M.     |  TSUl 
atteohniBat  in  foraiga  jnriadiotioa  a  eontampt  of  oonit.    |  7S50 
appointing  n  reoaiTor  of  propor^  aitnntod  in  a  foroign  JiuiadiotioD.     1 7SBL 
aoziliary  raoeiTen  appointed  aa  a  mattar  of  wnitr,     fl  7352. 
raoainr  oannot  tranafar  joriidiotion  to  foreiga  oonrk     1 7SS3. 


8m  FoBcroit  Coktobatiok;  JuuiDionos. 
VonstalliiLff. 

Sea  Tburb;  ToRn. 
TorfaitnraB. 

SaaSsuttS. 

ot  ibana  tor  nonpayment  of  uMHinentt.    1 170^  M  nq, 

powar  ol  oorporation  to  oraats.     |  ES4S. 

nlief  against  in  aqaitr.     SS  1806-18ia 
Tormstiaii  ot  oorporfttloiu. 

Se«  OnauriiATion. 
Vra&chiMa. 

8ae  CKAKTBas;  DnBOLUTKHr;  FOKmrcKM. 
1.  JITofHra  ^/raneMtu  te  general. 

what  li  a  tranohiaa.     |  G33S. 

wbathaE  rwta  in  the  oorpomtioD  or  In  tlM  individnab  wIm  DoapoM  ifc    |  tnt, 

forfaitnra  ot  franobiasi,    }  6337. 

diitinotion  batweaa  Innohiaaa  and  man  pananal  priTiltgai.     |  SS18, 

dootrina  that  aqaity  will  not  forfeit  tranohiaaa.    1 5330. 

whether  eziitonoa  ot  franohiaai  ohallengad  oollatanJlj.    1 5SU. 

whathar  a  oorporata  franebiee  diriaibla.    |  5311. 

whathoi  a  eorporation  organiaadnndar  ganaral  law*  Mii  noaiTa  additknal  tnk> 
ohiioa  thronch  tpeoial  Uwi.     |  BSiS. 
S.  OMufmetim  (/ffnutb  qj'/^MeUfM. 

granti  of  franehiaai  tbiotly  oonatnied.    J  S3i5. 

not  oonatraed  at  extending  to  foreign  oorporationi.     |  58i& 

proTiwe  not  oonitmad  m  •>  to  defeat  the  grant.     B  5317. 

graott  of  francbiaet  not  oonitmad  aa  azolnaiva.    |  6U8. 

franohias  of  toll-bridge  not  impaired  hy  railw^  bridge,    fl  5S1B: 
I,    rendSaiitt  qf /randiita. 

whathar  a  franohiae  alienable.    |  SSSS. 

franohiai  to  be  a  corporation  not  alienablab    S  5863. 

ooneeqaenooa  of  thti  ruliL     1 6354. 

ftaoehiaee  ot  oorporationj  baring  pnblio  dntiai  to  perform  not  alienable.     1 036S. 

railway  franohUee  not  alianaUa  without  legiilatira  anthority.     J  6366. 

■o  at  to  tranafer  a  franohiae  to  operate  a  line  of  talegtaph.     1 6367. 

no  oommon-law  power  to  laaaa  proper^  and  frsnotuaea  dadieated  to  pnhUe 
dotiea.    S  6SS8. 

illnitratloni  ot  thii  prinoiple.     |  6360. 

mob  aontraati  may  ha  abandoned  at  any  tine  befoca  fsUr  exeonted,     |  63011 

legUlatnre  may  antboriaa  alionation  ot  franobiaea.     6881. 

what  worda  in  itatntea  anthoriie  the  alienation  of  tranohiaaa.     1 688L 
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IHDEZ.  FnuudiiMa 

B^nohlsea — [OoDtinuad). 

lagiilatiTe  power  to  m11  inolndai  powar  to  nortgtfp,    I BSU, 
oorponta  (raDohisu  not  reudibla  Dndar  •zemtion.     fl  S361. 
what  tnnohiMt  of  >  iftilwmj  oompniij  pui  by  k  jadioUl  uIb.     |  5305. 
nle  when  piirdiftaiiig  oompMiy  reorguuMd  nndsr  axutiiig  Urn.     f  6360. 
rttndibilit;  of  s  portioD  of  iti  fr*aohi*M,     |  S36T. 
whathsr  m  fnoehUa  ran  be  traniFarrad  to  mn  individiuL     9  6368. 
power  of  ft  oorporatitm  to  pnrchua  ui  axoliuivg  priviloge.     J  6309< 
■■la  ol  trRiiohiaa*  doei  not  work  ■  dusolntion  ot  the  corporation,    f  5S7IX 
tmufar  of  fnnohuoa  by  tmufarring  §31  the  ■hiraa.    1 6371. 
haw  fimcehUas  Mutnllad  kftar  naUwfol  anigninettt.     |  S872. 
oorponta  propertj  naoaaikry  to  ezeroiM  of  whftt  fmnnhiafia  inmlienmfale.     |  6S7S. 
•11  othac  property  klianaibla,     |  G374. 

right  of  way,  work*,  etc,  of  irrigating  oompuxiet  alienabb.     |  S37S. 
4  PmutiMkmdpntaaionqf/nauJtittt  —  AmitrtTtgartUdiua^^ 

what  righti  are  protected  ■■  oonfanoti  by  tha  Fadar*l  oonititatioii.    |  S380. 

•orporate  ohartart  protaotad  u  oonteaota.     S  5381. 

annmsrated  qnklifloatiana  ol  tiie  dootrine.    1 5382. 

ofalrten  ot  pnblio  oorporatione  not  lo  proteotod.     |  5383. 

ahartere  ot  ednoational  and  other  oharitabla  oorporatloni  lo  pntaotad.     |  53S4. 

dootrine  Ultutratad  by  the  Dartmouth  OoUege  oau.     |  5SSB, 

other  illtutratiotu  tbowing  tha  extent  of  luoh  proteotion.     |  6380. 

protMtion  of  religion*  owpocatiou.    1 5387. 

CMuidaration  of  tha  OMitraot.    f  BS88. 

obligation  Impairad  by  impoaition  of  new  oonditiona.    |  S3S9, 

o<»idi&)De  to  be  interpreted  by  the  oonrta  aod  not  by  tha  legiilatnre,     |  5390. 

right*  Monrad  by  ohartar  not  higher  than  thaaa  aridng  in  oontoaot  batwaan 

natural  persou.    1 5391. 
l^[ialatDre  may  prOTide  for  winding  np  ioK^vaDt  oorporatiooa.     1 5392. 
righti  not  axpreaaed  but  implied  in  ohartan  protaoted  ae  eontraote.     %  5393. 
■nob  a*  the  right  of  a  railroad  oompaay  to  aid  iDbaoribed  by  oonntiae,     |  53H> 
validity  ot  general  law  withdrawing  from  aorporationa  tlia  right  to  take  by  da* 

Tiee.    15395. 
validity  ot  enabling  aote,    !  5390. 

proriiiaQin  bank  diartar  that  it*  oiroDlatingnotee«hallba  legal  tender.  S6M7. 
granti  of  aselanr*  privilaget  oannot  be  impaired  without  oompaneation.  1 639& 
grant  of  franohiaee  doei  not  prevent  grant  ol  nmilar  tranahisaa  to  another  aor- 

poraticm,  nnle«  exoliuive.    |  6399. 
illaatrationa  of  thi*  prinoipta.    1 5400. 

oonitraetioB  of  oonflloting  grant*  with  refarenoa  to  thi*  prindple.    1 5MI. 
further  illnatration*.     1 5402. 
dootrine  that  franohiaee  ihoald  ba  protaoted  from  unlawful  oompetiticMi,  though 

not  osoliuiTe.    |  5403. 
tamplka*  protaoted  agunat  "(hunpikea,"    g  5401 
payment  ot  damagea  in  tnch  oaae*.     1 5405. 
when  poeaeeiion  enjoined  until  damage*  paid.    (  6406. 
right  to  oandemn  property  for  pnblio  nae  protected  a*  a  fraaoUea,    |  Bt07. 
effect  of  reaarvation  of  the  power  to  rapaal  or  altar,     g  540& 
how  the  powar  thae  reearrad  may  be  axeroiaad,     |  B40S. 
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Trill  abiw  IFIXX. 

FrannhtiM — [Con  tinned). 

Judicial  diela  «d  thfa  labjaet.     |  MM). 

•xerdMd  in  what  puiiaolan.     S  MIL 

•Seet  ol  th*  nMTTfttioi  at  mn  abwlnt*  rigbl  at  rapsaL     |  HIS; 

powar  to  altar  or  ropaal  not  oxereiaed  oo  a«  to  impair  Toitad  rigbtr     |  MI3. 

affeot  ot  npoal  o[  oharten  npon  axlating  ooDtraeta.    1 041(. 

iAot  of  aaiignmiint  erf  corponta  fiaiiiiliini  npon  lagiaUtira  powar  to  alter  or 

lopwO.    SHIB. 
Stats  oannot  foroa  npon  oorporaton  an  amendment  of  tfaeir  oharton.     |  M1& 
oonititational  proteetian  of  the  right*  of  abarefaaldfln.     |  M17. 
powar  to  amand  doea  not  extend  to  oiMiting  a  now  oorporation.     1 M18. 
■aaarration  of  right  of  repeal  upon  happontng  of  fntora  eontinganoj;  wbother 

lagialatnce  oi  eonrta  to  iodge  of  tils  ooD^genoj.    |  S419. 
aomnwDta  on  ths  Tiaw  that  ths  soorta  alone  oon  determina  that  ths  oontingener 

has  happaood.     t  M30. 
view  that  the  decieion  of  the  lagialators  b  nbjeet  to  Jndieial  Tsrnion.     |  M21. 
farther  of  thii  anbjeot.     t  H22. 

nioh  nuerratiaiu  not  ooaatmsd  aa  impairing  the  poltoe  power.     |  M23. 
oBact  of  coDBolidation  upon  legialativa  powar  to  alter  or  rapooL     |  U2<. 
fanpairment  o(  ehartera  bj  jndioial  dedsiona.     1  E48S. 
doctrine  iilaatratod  ia  the  caa*  of  manioipol  bondi.     |  S42S. 
diMtar*  may  lie  impairad  hj  any  act  to  whidi  the  State  giraa  the  forae  of  • 

law.     |M27. 
oonititutional    protootion  of    franehiiai    grantad    by   mmiieipol   oraporatioaa 

B542S. 
piDtaetku  of  charter  rigbU  of  narigatioB  iMmpaaiaB.     f  S429, 
(opoal  of  law  batora  right  voited.    |  6430l 
aoutraota  with  third  peroMU  tnada  on  the  hutb  ol  ths  grant  of  Uia  franoUat 

pmtsotsd.     1 0431. 
impoirmant  in    taror  of    oorponttioiia  ot   fnaahiBai  granted  to  indiridaaU 

JH32. 
oonobDotion  of  ehartora  with  rofwooM  to  azonptioiu  from  fntnta  lognlatiaa. 

3  H3S. 
retroaattre  lawa.     i  S434. 

fOTooatioD  of  lioanoaa  grantad  to  onrpcvattotM.    fSUB. 
otatattoa  praaerU>ing  poataltiaa  c>  moia  attoiant  remakes  for  azMiiiK  dntiaa. 

i  54aa. 

otatntea  Vhioh  affeot  the  remadr  Baraly.     ■  B4S7. 

oonatitntional  proteotion  eitand*  to  ooipacationa  organioed  nador  ganaral  lawa. 

I  B43S. 
protootod  againit  ahangot  in  State  oonatitntioiiB.    i  MM. 
inataaeai  of  logialatian  naaaaatltntional  ••  impairing  tba  eoatraota  ombodiad 

in  ahartan,     i  6U0. 
inatonoea  of  legiilation  aflMtiag  ooaporaliooa  not  nnoonoUtntionaL     S  5U1. 
eonatitational  protoction  of  oharton  granted  ttj  OoBfcriM.    fl  6442. 
B.  IThdn- a«/>ur(«nlA  omandBtML 

pjotottiinn  nndar  the  fonrtaantt  oBOndmant  to  Uaitod  Btotea  eotutitntiott  |r»* 

hlbiting  deprivation  of  property  withont  dna  pioaeaa  of  law,     g  S44& 
dooa  not  reqnira  ipaoial  aotio*  in  taxntton  procoedinga,     |  H4$, 
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IHDGX. 

B^nohtoM— (Oontipned). 

CMM  not  witlim  the  prohibitloii.     |  B45(X 
CM—  within  the  prohibition,     g  IM51. 

itktntM  BUikiiig  nilroad  compaaies  liable  withont  prooF  of  negligenoe.     |  54Sft 
"tw^^g  tbem  liable  for  killing  anim&li  where  ta««k  not  f euoed.     9  SiSH. 
"*'''"g  oorpontioua  liable  to  one  eervant  for  injnriM  throagh  the  negligenoe  of 
a  feUow-eemat.     |  U54. 

6.  In  ttitrntpteit. 

legulative  power  ovei  oorporatioDa  in  the  abMOoa  of  eouttitational  netr^ti. 

8fiU7. 
leying  taxei  tor  the  benefit  of  ))rirata  oorporationa.     g  MBS. 
conetitntionel  proteotion  of  offioar*  of  ootporattone.     |  HS9. 
Federal  proteaCion  ol  oorporatione  engaged  in  interatate  oommero^     {  HCOl 
State  atatatea  giving  penalttea  againat  tal^iaph  eompaniM  not  applioable  to 

interatate  meaaaicea.     |  H61. 
further  of  tbia  aabjaot.     i  MBS. 

proteotioD  of  foreign  ootporationa  engaged  in  intentate  eommerce.     1 6463^ 
oooatitDtioiial  protection  againat  aeta  of  CougrBM.     §  S46i. 
amsDclmeDt  oE  charten  by  ipeoial  lawe,     g  5465. 
repeal  or  alteration  by  what  majority  ol  lagialatire  rote.     |  lUSG. 

7.  Taxation  qf  JranehiaeM. 

power  of  Uie  Stataa  to  tax  corporate  franiiiiasa.    %  66SS. 

what  Donatitatioaal  prohibitioiM  not  appli«ble  to  the  taxation  ol  frandbiaea. 

gfi667. 
States  oanoot  tax  Federal  franchiaea.     %  6S58. 

other  eooatitntional  limitationi  on  the  taxation  of  franohiaea.    S  ItS59. 
what  taxea  have  been  held  to  be  franohiie  taxea.    g  5560. 
prinoiplea  which  are  to  be  applied  in  laying  fraaahiee  taxes,     g  &S6I. 
State  taxation  of  the  bnainesa  of  oorporatlona  engaged  in  interatate  commaraa. 

gES62. 

B.  Skeenq/tiont  fiom  taxation. 

preliminary,     g  S56S. 

power  of  a  State  legielatnre  to  grant  an  eieinption  from  taxation,     g  iM9. 
proteotion  of  anch  exemption!  aa  oontraot*  under  the  aonatitation  of  the  United 

Statea.    g5G7a 
grant*  of  sneh  exemption*  atrictly  oonatmed.     g  6671. 
oonaeqnences  whioh  flow  from  tbia  rate  ol  oonitmotion:  impoaition  of  tax  in 

charter  does  not  axelode  power  to  impoae  a  more  oneroos  tax.     g  6672. 
general  atntate  creating  an  exemption  not  oonstnied  a*  a  oontraot,    |  S673. 
exemption  of  particular  property  not  extended  to  other  property,     g  &S74. 
exemption  from  "  taxei"  not  extended  to  aaaaaamenta  tat  *treet  improvementa. 

g  6676. 
Immnnity  from  taxation  a  personal  priTilege,  and  not  a  Tendihle  franohiie.   g  B67S, 
exemption  of  corporate  (took  ia  an  esemption  of  eorporate  pr(q>srty.    g  6677. 
e.  ititaUamon*. 

not  rahjeot  to  exeontion.     g  7S93. 
voluntary  nirrender  of.     gg  6676-6688. 
mortgagee  of  by  oorporation.     See  Movroaim. 
lorteitorea  A    See  Dibbolotior,  anbda.  3-4. 
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VrfttomitiM. 

orguiiMtian  of  Intonul  mta^ij.     t  166. 


SMTosn, 
LU^Stf  nf  oorporaUoM  for — tm  gvitenA 

oorporaitioBi  lUbls  tor  tha  fraodi  of  their  AgenU.     I  BS2L 

pTorid«d  tbe  Kgenti  Bet«d  within  tfaa  seoenl  (oopa  of  their  Mithoritj.     1 6S& 

li»Ua  lor  tbs  h>nd  wbera  it  kdopti  th«  oontraat.     |  CSSS. 

UmiUtion  ot  thia  prineipU.    1 6924. 

nagltgent  igoMknoa  ot  dlreeton  dow  not  reliere  oorporstioii.     |  8S2S, 

new  that  ■  aorpontion  ia  not  Uabla  for  dwnagai  for  daoait.     |  SSS8, 

luuooiidnMa  of  thii  oonolniioii.     1 0327. 

liable  for  Entad  and  deooit  of  it*  agent  in  MlUng  ill  good*  or  landa.    |  8S28. 

whetbw  liable  tor  deoait  ot  oSoan  or  agent*  vben  aoting  uitra  xirtt.     |  SSS9. 

one  parson,  offioer  in  two  oorpontiooa,  oommittiDg  frand  in  on*  tortha  benefit 
of  the  other.    S6330. 

Uabilit]r  o'  an  inoorporatad  oarrier  for  frandQlent  Mill  of  lading     1  6331. 

eontrary  view  that  the  OMrier  ia  not  liable  where  the  gooda  are  not  reoaired, 
9  6332. 

the  iajnitiae  and  bad  polioy  of  (bete  deoiiiona.     1 6333. 

eaaaa  to  whioh  thia  prindpla  doaa  not  extend.     |  6331. 

remedie*  againat  oorporationa  CNnnmitting  franda.    S  633S, 

dibot  of  tnnd  on  «tock  anbacriptiona.     See  SoBKBirnoFS,  anbda.  10-16. 

in  eondnot  of  eleetiooi.     S  S867. 

of  agent*,  liability  of  eorpontion  tot.     1 1931. 
Frandulvit  oonvaysncas. 

See  IMMLTBITT  CoRPORAiioaa. 

bjr  oorporatioiu,  generallj.     H  0S26-6fiS7. 
Fond. 

diataibntion  ot  by  reoairer.    Bee  RMUinss^  anbd.  12. 

See  OAXXiSKiam. 

of  fMeign  etaporatioD,  gamiahoient  of.    Sf  8089-8071. 


See  SiUBiS,  anbd.  li. 
Q«nil«lun«nt. 

See  KnioBiaim',  Stookholdui,  anhd.  3S. 

of  debt  dna  aharaholdar  for  aharaa.     M  3676-86S7. 

of  moiieya  in  handa  of  reoeifer.    M  6S31-6934. 
1.  O/eorponKtma,  gattraBa. 

oorporatiooa  may  be  mDunoned  aa  gamiBhe*.     t  ISO*. 

whether  corporate  officer*  aobjeot  to  gamiibment.     g  IBOB, 

tarvioe  of  the  garniahment  npon  whst  officer,     i  7800. 

proof  aHuwU  of  offioial  oharaoter.     |  7S07. 

when  atatnte  relating  to  aerrioa  of  ordinary  prooaaa  gorema. 

officer  to  Diake  diaolomre  not  neceaaarily  offioer  to  reoeiT*  aarr 

authority  of  officer  iw  agent  to  make  diaolosnre.     i  7810l 

prooe**  directed  to  oorporation  and  not  to  agent.    1 7611. 

gamiabment  of  receiTen  of  oorpomtiaaa.     |  7S1L 

6774 


„Gooi^lc 


OfDEX.  Oamlalunest— Heia 

Osm  tihuMmt — (CoaBnnad). 

attMhnMnt  of  iIwtm  by  gunUbment  ■gainrt  oorporatioD.    |  7818. 
guniibniant  of  mmibir  of  mntiul  inanmioa  eotnpmay,    |  7814. 
gamiihniMit  of  uwnnuioa  oompuuaa  bilw*  BdjnatiiMDt.    |  7S1S. 
ganuhiBait  of  raoh  oompuiiM  where  the  poUoy  bM  been  ueigned.    |  7816. 
guniihmant  of  oorpormtion  foimad  by  oamnuTont  aotioa  of  diSereut  St&tet, 

S  7817. 
•niwer  of  the  punubH.     17818. 
fsliet  in  aqnity  agUatt  punuhee.    1 7810. 

oUmt  mktten  reUting  to  th«  gftmlthmeat  of  oorpontiou.    |  7S20l 
S.  PrveetdingtagainMt/ortiffiteorporathnbi/ganiiMknuiU. 

ganuibmaDt  ol  laiids  bald  by  foreign  oorpontioiii  tor  otben.    |  8069. 
elnmmttMMM  wider  which  foreign  oorpontion*  not  inbjaot  to  gwoiibmant. 

g807a 
gMniehment  of  tbe  fond*  of  foreign  corporations  in  the  handi  of  reddent  one- 

todiuu.    38071. 
■ttaohment  of  a  debt  dne  from  ■  dtinn  of  enothn  State  to  m  foreign  oorpontion 

of  B  third  Bute,     i  8072. 
•itw  of  a  debt  dna  by  >  foreign  oorpoTktion  ter  tbepnipoaeof  gmmiibment.  {8073l 
injnnotdoiu  remtrsining  domeetio  oitiieDi  from  prooeading  in  a  foreign  State  to 

■abjeot  exempt  wages  dna  from  tonign  oorporation.     j  6074. 
gamiibment  o(  the  wagee  dne  by  foreign  oorpoiationa  t«  non-reaident  einploy<% 

exempt  in  State  of  reeidenotL     g  807S. 
garniahee  may  plead  exemption  of  prinoipal  debtor.    |  S076. 
theory  that  it  ii  the  dnty  of  the  gamiibee  to  plead  tbe  exemption,     g  8077. 
doty  of  the  garniahee  to  notif;  creditor,     f  8078, 
niiuiMMy  ttiAt  the  gamiehea  ahonld  hare  notioe.    1 6070. 
ierriee  of  tbe  garniibment.     g  8080, 

oompalling  diaoloniree  by  the  ^oer«  of  foreign  eorporatioDs.     §  8081. 
ChMoompMiiwfc 

oigani^dion  of.     I  ISA. 

am. 

Bee  DoHaTiox;  Shabbs,  enbd.  4. 
OorenuiMnt  eontrol. 

See  CoFmnrnoHAL  Rinaumn)  iJtaaLAVirt  Fmrwu. 


OxovrMelptK. 

taxation  oL    1 8116. 


See  OuiTU.  Stook,  rabd.  14;  Sbaus,  anbd.  18. 


See  CoHTSiora;  Dibioiobs. 

of  debta  by  diraatora  of  oorpoimtion.     g  SMX 

of  diridenda,  effeot  of.  etft     M  3574-2276. 
OyimuwtiB  porpoM*. 

ot^anintion  of  eompany  tta.     g  1G9, 
Seirs. 

Sea  Tazaxioh. 
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Hein— (Contiimed). 

eorponte  abtm  do  not  pws  tab    |  S317. 

•re  MMM&ble  to  mteat  of  MMt*  reoaiTBd  fram  Twitar. 
Horticnltora. 

orgBointiaa  at  oompuij  lor  promotion  oL    |  Ml. 
Hotel  oonpanjr. 

Sm  Oboakieatioii. 
Hiubuid  and  wife. 

8«e  DiviDBHDS:  Domkhli. 
Eydranlic  powar. 

organiution  of  compftny  for  piomotii^.    1 19SL 
Hyp  othecatlon. 

Sea  PLuai. 
lUftgftl  ch&r^Ba. 

Sm  CBAaocB. 
Immortelitj. 

8m  CoBroKATX  BzuTBHCi. 

ol  oocporation.     1 10; 
Implied  otmtracta. 

Sm  CoMTKAOra,  Bubd.  6. 
Implied  powara. 

See  CORPOB*TS  Powbro,  HibiL  I. 
Incidental  powere. 

Sm  CoitrORAii  Powbks,  anbd.  L 
Income. 

Sae  I>ivtDiNi>s. 
Income  bonds. 

See  CoRFORATB  Bonds. 
Incorporation. 

Bee  OKGAnizATioN. 

pnrpoiet  fur  whiob  permitted.     |§  132-102. 

oonatinctioD  of  particnlu  ttatnte^,     Si  20O-21(L 

«tep«  noMiury  to  be  taksD.     ^  215-249. 


of  capital  atook.    Sm  Caittai.  Sxock.  wbd.  la 
Indictment. 

See  Toftia. 
OJ  corporaUona  —  In  gtnerat, 

oorporationa  indictable  under  anoient  law.     |  6418. 

for  what  offeoaai  oorporationa  not  iadictaUe.     S  MIS. 

not  indictable  for  treaaan,  felony,  br««okee  of  the  paeoa,  eta    |  ft 

iudictable  for  oriminal  lilwl.     S  B421. 

for  keeping  a  disorderly  hooae.     S  6422. 

(or  olxtraetioB  a  pnblio  oaTlgatiaa.     S  6423. 

lor  obetraating  a  pablio  highway.     |  6424. 

for  eommittiag  a  pablio  naiaaaoe.     S  6425, 

(or  aabbath-brMkiog.     !  6426. 

for  inSioting  an  injnry  reanlting  in  death.     %  U27. 

for  a  (ailnre  to  perform  their  pnblic  dotiea.     |  S128. 
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INDEX. 

Indlctnunt— (Continnad). 

tor  failing  to  kaap  their  works  in  rapab.    |  SiSD. 

fnither  of  «neb  indiotmenta.     |  H30l 

for  uoiy.    I  6U1. 

for  omiltiDg  to  atamp  papara.     |  S432. 

not  in^etaUa  loc  aota  aathoiuad  bj  ohartar  or  atatnta,    1 6133. 

whethar  oorpocationa  indiotabla  lor  offsnaaa    danonnoad  againat    "penooa.' 
iOiSl. 

oSsoaaa  by  intanWa  nilmy  oompanioa.     {  6i35. 

foim  and  aaffioiaQ07  of  raeh  indiotmaata.     I  S436. 

farther  of  thia  anbjaot.     |  6437. 

prooaading*  bafbro  Mt  aiamining  magiatrata.    f  648S. 

mode  of  oompelling  appoarauoa.     1 6139. 

antaring  the  plea  of  not  gttilty.     S  S140. 

proof  of  the  tftot  of  inoorpoiatiaii  undar  an  indiotan^A.    |  Mil. 

detenaea  to  indictnianta.    8  0142. 

the  jadgmant  or  aantaDoa.     S  6113. 

indictmanta  for  oflensea  i^ainab  oorponttioiu  and  their  property,    |  MU. 
Zndlvidtuil  linbilitr  of  Mockholdara. 

Sae  Stookboldibs,  labda.  2-17. 

oonditiona  praoadent  Ut  prooaadinga  againit  atockholden.     H  8M0-S3B8> 

right  of  aetiou  in  reoeiver,  aaaigoea,  ate.    ||361»-3671. 

divaatitore  ot  Ukbility  by  tranafaning  ihans.     |  3231,  el  teg. 
Indorsemonts. 

See  NuoTiABU  InmatntBsn,  nibd.  8. 
Iufknta. 

See  T&AMBnM  □*  SuAkn;  Voma. 
InfOrmatioii. 

See  Qdo  Wabkahto. 
Infra  TirM  act*. 

See  UiABA  ViBls. 
Inhabitancy. 

of  corporatioDa  for  pnrpoaaa  of  jnriadiotion.    |)  7481-74SS. 
Injnnotlona. 

See  Aotionb;  Eguirr. 
I.  In  aeOom  by  and  agcuntt  eorporalion*. 

acope  of  the  aobjeot.     |  7767. 

reatraining  tiUra  vb't*  aota  ot  corporaldona  injnrioiu  to  private  right:     1 7708. 

injnnotiona  af^ainit  breaohaa  of  oontraota.     |  77SB. 

enjoiniog  a  oorporation  from  breaking  the  oontraota  of  ita  atoekholdara.     g  7T7(K 

enjoiDiog  oorporKtiooi  from  oommittiDg  tn^aMM  upon  property,     f  7771. 

enloiuing  tha  nnlawfal  appropriation  of    prirata  property  for  pnblio  pnrpoaea. 
17772. 

whether  aoeb  mi  injanotioa  ooght  to  be  denied  on  the  groand  of  adequate  rem' 
•dy  at  U*r.     a  7773. 

enjoining  the  iiHra  tirtt  aota  of  oarpacatiDna  injnriona  to  pnblio  right.    |  7774. 

anoh  jnriadiotion  lapportod  upon  the  ground  of  troat.     g  7779. 

injnnotiooi  to  reitrain  invuioue  of  corporate  fraaobiaea.     S  7776. 

when  not  neoeaiary  to  aatabliah  tiia  franohiae  in  a  trial  at  Uw.    S  7777. 

6777 


^yGoo'^lc 


Xqjniiatioiis— InaolTMit  oorp'ns    INDEX. 

Injiuotloiw— (Coatinutd). 

to  anjoin  Stata  imilnad  otmununMiert  fiam  Mtebliahing  nim  aitd  ahus« 

87778. 
to  enjoin   St&t«   nulroad    oommiMumsn    from    anlanniig  nnra— onabla  ittm. 

S777B. 
whether  a  bill  for  mn  ia]iuiation  igalnat  railmy  oommiMianan  U  » nit  tgiiBri 

thsSUto.    S7780. 
mt  B  Bait  <rf  priviits  penonato  eompeloorpontiou  to  pertom  their  pnbliednUiB 

1 7761. 
■njnnotioiia  agunrt  itrikei,  boyootti^  tnd  other  oomUmtiou  unong  woiUsg> 

m»a.    17783. 
other  deoiaioiu  illsatnting  the  om  of  injnnotiaiu  in  the  eaea  of  ootpontHB*- 

I77SS. 
OMee  when  (oeh  inJnDotioiii  not  gnnted.     S  7784. 
%  In  aid  1^  itodJuldtn'  mnedtu;    8m  AcnoKB. 

wanaoMTj  atatoment  ol  oaaea  where  injnnotione  giaatod.    1 4C17. 

injnnation    reetntning    the    direotore    from    oommitting    brsaohei    of   traek 

SiSlS. 
Injunotiaa  reetraining  Illegal  and  HAra  ttrei  Mta.     |  4010. 
■ingle  itoakholder  entitled  to  moh  an  injnnation.     {  402IX 
and  without  raqoeBting  the  dinoton  to  ane  tbemMlTea.    1 4021. 
•njoiniog  the  illegal  Toting  ol  aharea.     S  4S22. 

eaJMning  one  ocrporation  trom  voting  aharae  h«ld  in  atiothor.     |  4523, 
enjoining  illagal  torteitare  of  aharea.    1 4fiS4. 
enjoining  acta  of  peraona  nanrping  offloa  of  dirsotoia.     |  4B2S, 
eqvitj  will  not  annul  the  by-law*  of  mntnal  benefit  aodetiaa.     1 42S6. 
injnnoticm  to  reatrain  a  oorpocation  tram  patitiming  for  an  amendtnoit  of  tti 

<diarter.    1 4027. 
Injimotiona  againat  nnlawfnl  and  ttilni  tifret  oonariidatioma.    1 4028. 
enjoining  the  tranaaotion  «f  bniinwa  bafora  doe  inoacpontdoo.    f  4039. 
injnnation  agunat  raorgauixation.    S  tfSD. 

injnnotiona  againat  jndgmenta  in  windiog-np  praaaedioga.    1 4031. 
UlnatratiTa  oaaea  in  whiah  inoh  injnnotionj  baye  bean  granted.     1 4CS2. 
airoamatanaaa  ondar  whiob  anoh  injonotiona  denied.     S  40S3. 
effect  of  laohea  on  the  part  of  the  atookholder.    1 4U1 
Injnrian. 

Sea  NiausKiraB;  Tobtb, 
IniKilTencT'. 

See  lKBOi.TurT  Cormraxiohs. 
IiuolT«iit  Corporattonn, 

8aaRwmvxK& 
1.  Jni^nnunO/or  craUtor*. 

a  oorporation  can  make  an  aaaignment  for  the  iMnaflt  of  tsaditora.  B  S46B> 

what  oorporationa  may  make  anah  aaaignmenta.    1 0407. 

nndar  general  atatotea  anthorinng  "  debtota  "  to  aaaign.     1 6408. 

anoh  an  aaaignment  paaiea  unpaid  atook  anbaoripldona.     |  M09. 

doea  not  paaa  powir  to  Mtaai  stookholdara.    1 0470. 

paaaea  what  franohiaea.     |  6471. 

whether  paaaea  righta  of  aotion  at  dtlkto.    i  647& 
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wlMtfaw  tha  diraoton  mxf  mftke  mcli  to  uaignmnit  without  ■nUunimtion  ol 
tha  itookholdUB.    |  M73. 

(ormalitiM  in  making  tbe  udgnnunt.    8  H7i. 

Tmlidity  of  condition*  in  tnob  owignnnnU.    |  HTO. 

fnrtlier  of  tlii*  mbiMk    |  MTS. 

vkUdity  ot  an  awi^muLt  giving  ungnsa  diMretionwy  powar  to  mU.     S  U77. 

quMtioning  tha  viJidi^  of  tha  ■uignnMnt.     |  H78. 

on  the  ground  that  it  wm  Dot  mada  at  a  propar  board  matting,  ato.     1 647ft. 

farther  of  thU  nblaot.     |  SiSa 

what  laiolatioD  will  avthoriie  an  awignmaat.    |  64S1, 

eCfeot  of  iDoh  an  uaignmant.    |  S482. 

aatignineut  after  notioa  of  motion  for  injnnotion.     S  S488a 

who  eligible  aiaangnae.    16484. 

what  if  one  aeaignee  refnaet  to  qnality.     S  S4SS. 

may  tnn'"*»'"  aationa  opon  ibare  labtoripticna.     1 648S. 

tohemaa  of  oompoaitiau  or  "  arrangemant."    1 6487. 
3.  Pr^trrbig  ertdiiort. 

doctrine  that  an  inaolrant  ooiporatioa  cannot  prefer  parUenlar  eraditor*.     1 6493, 

■tatntory  aiBrmationa  of  thla  doetrina.     1 6403, 

doctrine  that  an  inaolreiit  oorporabon  oau  pretor  oraditon.     1 6494, 

raaoona  given  in  nipport  of  tbii  dootrinai.     |  M96, 

tha  fallaoy  of  theie  reoaona.    16496. 

doetrina  that  it  oan  prefer  ita  own  itookholdara.     |  6497. 

doctrine  that  it  oan  prefer  iti  own  direotora.     |  6498, 

raaaoning  of  tha  jadgea  ao  holding.     S  6499. 

tiiat  it  oaa  prafai  them  although  the  debta  aia  in  aroaaa  of  the  atatntory  limit. 
|6E(». 

tliat  anoh  a  preferenoa  give*  no  right  of  attaelinient.    1 6001. 

that  tha  preaidant  of  a  oorporatioa  oan  prefer  bimaalt  aa  a  oreditor  over  the  oor- 
poration.    1 6G02. 

dootrlna  that  it  oannot  prefer  ita  own  direotora  and  offioan,     |  6003. 

further  ot  thii  doctrine.     S  6G(R 

illaatrationi.    16606. 

whether  direotora  can  prefer  tbeir  own  raUtivea.     |  flfiOfl. 

aoaignmanti  to  a  lingla  creditor,  leaving  other  dobta  onpaid,     1 6607. 

releanng  ita  property  to  an  attaching  creditor,    fi  6608. 

mMrtgagei  and  otbar  aarignmenta  to  aaoara  preaent  advancaa,     S  0609. 

when  assignee  hold*  property  aa  troftee.     fi  6610. 

paymanta  in  dne  oosrse  of  bnaineaa     S  6611. 

nacnting  judgment  notea,     16612, 

effect  upon  oreditor*  of  failing  to  obtain  preferanoa*,     1 6613. 

under  tha  New  Tork  atatnta  to  prevent  frandnlent  bankruptcy  by  inoorporated 
oompaniaa,     S  6614. 

thli  ttatnta  avaids  what  paymenta  and  tranafer*.     {  6616. 

what  tranifara  it  doe*  not  avoid,     |  6616. 

how  far  it  profaibita  preferenoai  obtained  by  meaiu  of  actions  againit  tha  corpo- 
ration.    I  6617, 

haa  no  extra-territorial  Iwoa.    i  6618. 
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Inaolnnt  oorporatlaiu— (ConlJnnedy. 

oiidar  Uu  Naw  Tnk  Act  «t  18^  nlatiag  to  bmulwa  bj  ti«"fcing  oorpoiatkat. 

lesig. 

rsmadisi  in  eqnitj  Kgtuiut  MtifOM.    tJUSO, 

gensnl  doetarin*  m  to  frkndnlant  MiiT«y&no«*  bj  oorpofatbn.    |  OSM. 

Irandnleot  diTvuoD*  ol  tha  propwty  of  ths  wrpontioiL    I  tfB2T. 

"  Credit  Mobilier"  uraiigsiiMnti.     |  tBS&, 

STidanoa  to  ihow  iiuolveiMj.    |  6629. 

conrejuiDaa  to  dirsoton  or  offiosn  of  tha  corpontiui.     1 6SMb 

ratificition,  ftoqnieiosnoa,  attoppal,    1 6531. 

irbaa  aiioh  truuMtiona  not  impcachad  by  wk;  of  dalanw  in  urtiMU  at  law. 
16032. 

UTing  the  rights  of  bona  fidt  parohaaan.    |  0533. 

uiLgnment  of  all  the  proparty  of  tha  Mrpontion  in  fnnd  of  ita  cnditon.    1 6CS4. 

transfers  ptiuUnte  lilt.     |  SC35. 

othsr  oonreyuicaa  reoderad  Toid  by  rtktats.    |  863B. 

coDsauting  to  judgmantt.     |  6537. 
4.  Ondilon'  n^  —  ^Hrilnitimitf  ottel*. 

juriadiotion  of  aqoiCy  to  diitribota  the  aBata  of  inaolvent  oorpontionai     (  065C 

furthar  of  thU  sabjaok     ft  6566. 

renne  of  actioui  brought  for  thia  pnrpoaa.     %  6697. 

whetber  anoli  action  by  bill  or  patition.    |  6566. 

orcditoT  briaging  tha  bill  muit  !>•  a.  fadgtnant  creditor.     1 6069. 

BO  where  he  prooaeda  iigainat  itookholden.     g  6660. 

exceptioDa  to  the  mis  wbioh  reqnirea  a  jndgnsot  at  Ut.     |  6601. 

■aoh  indgmaot  at  law  mnat  be  m  domeatio  judgmanb    t  660S. 

and  hia  azeontion  mnat  have  baeu  returaeJ  luMi  bona.     %  6663. 

bill  by  oreditor  haTtng  a  lim  np(m  tha  aaaet*.    i  666i. 

Inll  by  a  general  ereditor  to  Temore  an  invalid  lian.     |  SOOEL 

oreditori'  bill  where  the  tmstee  faila  to  execute  ths  tmat.    |  6668. 

partiea  plaintiff:  whether  bill  filed  oo  bahalt  o(  all  orediton.     1 65S7. 

partiea  deFeadaat  to  inoh  bilU.     B  6668. 

croa«-biU  by  oaaignee.     S  6G69. 

kinda  of  relief  admiaiatered,     |  0^0. 

■tatntory  prooesdiog*  for  taqneatration  of  eaninga.     1 6571. 
6.  S^ngotittonaacorpOTUtiiM.     Sea  Salzs. 
6.  Ajipoirdmmt  and  juaUJUaHon  nfrtctiMn.     Bee  Rmutim. 
Iiupeotion. 

Sea  Books  ams  PAtxaa;  Searbsoldksb. 

of  booka  and  papers  by  abueholdsrs.     |  i<06-ii3S. 

of  trimpike  roada.     |  651S. 
Iiupeoton. 

Sea  BLionoHS. 

of  eleoUon,  appointnimt  of.    1 746. 
Insurum  Oorporfttioua. 

See  Cdbmkati  Poweu;  RaoinrXBa. 

powers  aaoribed  and  deoied  to.     Jg  684D-6861. 

eaactmsDt  of  by-law*  by.    g  992. 
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«  of  raeh  oonpuiiM.    |  72191 
eironmitMicM  nndsr  which  appointad.     1  7220. 
^poiDtment  mt  ths  init  of  judgmmt  creditor*,     f  7221. 
Kppaintaiaiit  at  the  nit  of  policy  bolden.     1 7222. 
impeaokias  the  decree  appointing  the  neeiver.    S  7SS3. 
leoeiror  eaoDot  raininn  riik*.     |  72S4. 
eaumot  waive  itipnlationa  in  policial.     |  T2SS. 
payment  of  1o«a*  accming  during  the  reMivenhip.     g  7206, 
noeiver*!  right  oC  action  an  a  piaraatj  where  one  life  iiunraiiM  coinpwij  i 

another  and  rainenree  itt  riak*.     i  7237. 
adminiitration  of  the  leonritiea  depoiited  with  th«  Miparlntendent  of 

9  7228. 
proceedingB  where  recaiver  diaallows  a  claim,    |  TtSBl 
ooapromiaing  oUimt.     |  7230; 
premiam  notai  in  the  handi  of  receiver.     1 723L 
further  of  praminm  notaa.     1 7S32. 
■aaeaaing  the  premiam  notoa,     S  7233, 
Moeuity  of  aaaaMmenk    S  7231, 

circomataiioea  under  whioh  *nob  aneaamenti  nay  b«  made,    f  73SS, 
effect  of  aaeamenta  bj  a  former  racaiver.    |  7236, 
axtaat  and  pniportiaii  irf  the  aaaeasmeat.    1 72S7, 
valnatioa  of  polioioa  in  winding  np.     {  7238. 
rale  adopted  by  itatnte  in  England.    I  7239. 
manner  of  makiDg  tlie  aaaeaameat.     1 72*0. 
equalizing  thoae  who  have  paid  preminmi  in  oaab.     1 7241. 
particitlarity  in  making  the  aaaaaamint.     |  7242. 
reqniiitea  o!  notice  of  the  ■nwwment.     1 7243. 
■«tai  p^ablo  abaolntely  where  no  aaaeiamant  ia  naoeaaary.     1 7S44. 
armigomenta  among  the  membera  limitiiig  their  liability,     |  7941Il 
Mtiona  to  enforce  aaaenment*  upon  premiam  notaa,     1 7246. 
what  the  reoeirer  mnat  aver  and  prora.    |  7247. 
recovery  of  intereat  on  each  premiam  notaa,     1 724& 
raoaiver  takea  praminm  notei  mbjcot  to  eqnitiea.     1 7249, 
Hlnatrationi  of  thia  principle,     |  7260. 
right  of  aet-off  in  actiona  on  preminm  note*.    1 7201. 
right  of  aat.oS  nnder  atatntea  ot  New  Tcrk.    1 72GS. 
dafonaea  to  racta  aationa.    1 72fi3L 
prioribiei  in  diatribntion.     S  72S4 

raeaivar  may  exeroiie  an  option  poaaaaaod  by  the  aompny.     |  TXSEk 
diatrihatioD  not  made  to  credibora  of  ereditara^i    |  79U. 


See  Bonim;  Codtonb;  Fokcclmitkk. 
I&tanutl  improTemonta. 
oorporationa  tor. 
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Itit«r«tat«  oonuiMroe— <0<mtinned). 

tkiktiim  ol  domwtie  omrponldoiu  angagad  in.     |  812SL 
IntaimtAto  t«UwK7  oompftniac 

offuuM  b7.    i  S433. 

8m  OAuna  ot  Aonon;  PAmn. 
of  oHuw  of  »ctian  agunit  itookholdar.    ISS2S. 
Joiat  atook  oompniilM. 

diitingiiiihcd  from  ocvpof  ■tLona.    |  14. 


Bm  AonoxB. 

»8«tn«t  oorporation,  effeot  ot     B  8302-HOI, 

raviral  of  agoiiut  4orpontion.     1 806S. 
Jodgmvnt  crwllton. 

Saa  CaKsrrOBij  Okbditok'i  Suik 
Judloinl  •*!«. 


fianabiM  to  ba  Muporatlon  not  rabjeot  <i,    %  2S7. 
JarUdloUon. 

Baa  AtmoNSt  Paktu. 

1.  O/octtnuiy  OHdopiiAwt  eorporoffciM  M  d^Mtdnv  ^pMi  rttUtaoa  and  dlkmMf  — 

<tf  Slaii  eomtt, 
raaldanoa  ot  odrponldoiu  for  tita  pnrpoaa  of  8tftta  Jariadiotion,     1 7til. 
■nflnaDca  on  Stftte  daaiaiona  of  tba  ohviga  in  Fadanl  dootrina.    1 74S& 
oorporatioii  laaidea  at  its  principal  oSoa.     1 74SS. 
th«orT  that  it  rawdai  whera  it  azercnBaa  iti  traBehiaaft     1 7Ui. 
fartbsr  of  thia  tbaory.    |  742S. 
•iwbla  in  any  oonnt;  in  tba  Stata.     |  742S. 
Tanaa  tha  auns  a*  in  tbs  oaaa  of  DatnnI  paraMU.    |  74ZI. 
in  tba  ooniLty  wbere  the  omitraot  w>a  broken  or  tha  injur  j  ooonrrad.    |  T4A 
tha  aama  nbjeot  oontLnosd.     1 1429. 
whsre  tha  oanaa  of  action  kcomaa.     1 7430. 

validity  of  atatatei  making  oorporationa  inable  in  anj  ooon^.     1 7431. 
looal  aotiooa.    1 7432. 
bwiiitorf  aaUona.    j  7433. 
obanging  tha  Tanna.     g  743^ 

raaidenoa  ot  a  oorporation  the  reiidenoe  ot  its  prealdont,    |  74S6. 
uationa]  bankt  ara  State  aorpontiona  for  jnriadiotionai  parpoaaa.     g  7436. 
jnriadiotion  and  Tanna  in  leapact  of  oorporationa  ohartarad  by  the  Doited  SlatM 

other  than  nation*!  banlu.     S  7437. 
State  jnriadiatioD  in  the  eaaa  of  intentate  corpontloDa.    |  7438l 
Mtiona  Bgainit  bruichei  ot  oorpontimu.     1 7439. 
Kotione  in  the  oonnty  in  vhiob  the  agent  irith  whom  the  oontraot  waa  Dwda 

raaidea.    17440. 

2.  Pederai  jitrudklim  at  depadaU  upoK  iherm  dtktmUp. 

eaily  dootrina  that  a  oorporation  waa  not  a  "oituan,"  under  Federal  Goaatita- 

ticn  and  Jadiciary  Act.     S  7447. 
hew  doctrine  that  a  corporation  ia  a  "dtiMn'  ot  tba  State  Ofeating  i^  tor  the 

pnrpoaaa  of  Padsral  jariadiotion.    1 7148. 
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JnrlBdlotloiL— {Oontiiwed). 

aonoloiiVBl;  prammed  to  b«  ft  oitLnn  of  the  8tat«  orMtliig  ti    S  7U9. 

«ff»ot  of  thi«  mla  ixt  domeitio  oorpontioiw.     |  7400. 

fnrthar  ol  this  raltL     1 7461. 

rala  wbsn  tba  oorpomtion  ia  otMted  bj  tba  ooooitmnt  lagialfttioD  ot  two  StattM. 

S74C2. 
•Q  tiiB  inbttuitul  puiie*  mnat  b«  of  dimM  catuwnihip.    1 74C<L 
kppliotion  of  thii  ml*  of  jurudiotioD  to  joint  stock  eompuiiet.    1 74fi4. 
Fedsnl  jniudiotiau  ia  ths  oua  of  oorporfttioa  owned  bj  %  Btate.     S  7460. 
Dumoer  of  p1e»diiig  Federal  jnrUdiotioo.    1 74ML 
further  of  thi*  anbjeet.     S  7407. 
mmnner  ot  tTerring  oitiMiuhip.     |  74fi8. 

5.  Stmomilqfmieiactiatu/rom  Slate  to  F^endoourti, 

right  of  foreign  oorpontioiu  to  remove  aa  the  gronnd  ot  diverae  dtixenihip. 

17483. 
■abmiMion  to  lookl  jnrisdiotiaii  doe*  not  ^aoliide  thi*  right  ot  renonl    1 7463L 
further  of  thU  dootrine.    |74«4. 

tiii*  right  ef  remoTsl  extends  to  "  bmmp  oorpontiou.''    f  7465. 
inT>lidit7  of  stipalfttion  not  to  remore.    |  7460. 
farther  ot  this  nbjaat.    17467. 

light  of  ramoTkl  on  the  gronnd  of  piejndioe  or  looel  iaflaenoe.     1 7468. 
uthority  ot  the  offioer  to  rnkke  the  kffidATit.     1 7469. 
nbetuwe  of  the  kSdarit.    |  7470. 
Mootiuiveneei  of  the  affidarit.     |  7471. 
fight  ot  removal  in  oaiee  of  a  corporation  oraatad  bj  Uia  ooaenrrent  legialatlaa 

of  two  or  mora  Statea.     t  7472. 
aUen  oorporatiou  entitled  to  remove.    |  747S. 
eoQtroveiqr  moit  be  wholly  between  different  partiee.    S  7474. 
rwnoval  of  aotione  agftintt  oorpcsationa  organind  nndei  a  law  of  the  United 

States.     I747G. 
farther  ot  thie  snbjeot.     1 7476. 

•niti  arising  nnder  the  laws  ot  the  United  States.     |  7477. 
removal  by  alien  oorporattoDS.    1 7478. 
4.  "InhMlancji'' ^eorpomtion* /or  At  purpoMKtf  Federal  jurltdleliait. 
"inhabitanoy"  for  purpose*  of  Fedenl  jnrisdiotion.     S  7484. 
cdd  doctrine  that  a  oorporaticn  oan  have  no  inhalutanoy  ontddo  at  the  Stat* 

oreatdng  it.    S  7480. 
tnrtfaer  of  this  qaestion.     1 7486. 
whether  a  eorporatioa  having  an  offloe  in  another  State  baoome*  an  "inhahii 

tant"    S7437. 
doctrine  that  Inhabitancy  and  oitiMnihip  identioal.     S  7488. 
the  recent  Federal  dootrina  on  thi*  aubject.     S  7489. 

6.  Jwfiadkttoit  at  depeHdhig  iqMn  pneag  and  Ut  lenice.     Saa  Fnocm. 
6.  Jyrii^ctioii  ai  dependaU  iipon  potanlaty  t^ppearonee. 

■ppearanoa  auras  defaata  in  sarvioa  of  proceae  and  waives  jnriadiotJMi  over  the 

person.    |  7562, 
in  case  of  foreign  oorporation*,  waive*  azemption  from  being  sued.    |  755S. 
appUoation  ot  this  prinoiplo  to  Federal  jnrisdiotion.    |  7054. 
waive*  eiemption  from  being  sued  in  the  partieular  Federal  diatriot.     1 7565. 
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what  ftppa&ruiae  not  daamecl  «iH)t  *  w^tbf,     |  75M 

kdmita  tbmt  it  is  ined  bj  the  right  mme.     I  7637. 

what  is  ■  Tolnntuy  appMuaooe  for  tha  pnrpoM*  of  tlie  sotioa.     f  7E0t. 

wfckt  ia  Bot  ■>  appaarxDoa.     j  760B. 

what  ia  Ba  aathoriEBd  appearanot  by  a  oorporktion.     1 7C60. 

waiving  larnM  and  oonf»ning  Jndgm«iat.     1 706l> 
Knowledge. 

Seo  NonoK 


See  BQnnr;  LmiT&TioiTS,  &ikTUTt  or. 

»qa<UbU  doctrine  of.     t  7842. 

righta  of  boodhalder  lo«t  by.     1 27& 

«a  part  of  prefoTTed  ihanholdon.     S  S2M, 
Land. 

Sm  RrUi  Pbofibtt. 

damagu  for  iajnrisi  to.     S  S370. 

powen  of  lorsigii  eorporatioDi  Nlating  to.    ff  791S-TBS8. 
Iiftnd  ImproTsmant  eompiini— . 

poirarB  of,  gaaerallj.     1  C960. 
Law  of  placa. 

Sm  Costrapts;  CoirarBUCiiOX. 
Lawful  purpocwi. 

organiiatloQ  of  oorporation  tor.     |  101, 


by  railroad  oorporatioiia.     &oa  Cobpokati 

See  Rkckivk&s,  aabd.  IIL 
XiosiaiatiTS  controL 

Sea  CoHSTrnmoMAL  RvrKinm;  Lioiilativb  Powkl 
LegialatiTe  power. 

Sea  Cbabtsbs.  i 

corporationa  created  by.     S  36. 

to  amsnd  ehartora.     |  S7. 

to  regnlata  tolla.     Sea  Toua. 
LiK  lod  rel  aitn. 

Sea  CoirraA<7r3;  Situs. 
Liafemty. 

of  dirsoton,  gensnlly.     See  DiKtOtoaa,    anbda  9,  W. 

of  directory  for  failure  bo  f)la  reporU     H  1221-1236. 

of  dlreoten,  tot  making  falso  reporta.     H  4240-1SS&. 

■tatatory,  of  diractora  and  offioera  to  ereditora,     See  DaxJtOBM,  anbd,  IL 
Libel. 

Sae  Torts. 
Lioenae  taxea. 

diatiogniahed  from  licsnaei  of  ooonpationa.     1 8109. 
Lien. 

Sae  TaAHSjiM  or  Seabm. 

of  eorporatioo  on  ita  ahuea  ol  atoek.     tS  2SI7'-2SM, 
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Iden— (ContiniiBd). 

ol  tutor*.     S  2703. 

ct  buiken,  on  oaah  dindend*.     S  2ISZ. 
IiifiB  tanaat. 

right  ot  to  diTldendtk     See  DiriDum^  aobd.  8, 
Llmitationa. 

See  CoNitriTiinoNAL  RvrRiurra. 
Limitatioiis,  statnto  ot 

3ee  Shabbboldkhs. 

1.  LanUation  qfaetioiu  by  or  on  behai/ <^  eredkiiri  qfmrj)omtlQn  —  gaural  prindp&a 

prelimiouy  stttemeDt.     {  3766. 

itatatei  of  limitstlon  spplicibla  to  penaltie*.     |  S767. 

(tetnta*  exooentiag  itockholden  naleu  kOtion   bn»ght  ■skliwt   eoipontion 

iriUiLn  ■  giran  time,     f  3768. 
in  the  oaee  ot  aotss  irhiob  hsTS  bean  TSDSwed.     {  8769. 
where  the  creditor  toe*  to  teqaeater  trnpaid  b»I>no««.     S  3770; 
filing  of  generil  areditora'  bill  ureata  the  nuvoing  of  the  atatnta  aa  to  croditon 

anbaaqQeDtlj  joining.     |  3771. 
praaoriptioo  nndar  the  oode  of  Loniaikiu,     |  S77S. 
deky  and  luhM.     1 3773. 

preramptioa  ot  payment  from  kpte  ot  time.     1 3774. 
why  a  jadioial  call  dow  not  nbot  thi*  preminption  of  payment,     g  S775. 

2.  WliaiMaAdatMabtfflm  to  ram. 

ganendly  from  tba  date  ot  the  oall  aader  whioh  the  aotioa  ii  broaght.    |  3779. 
whore  Qie  rtatntc  fcivai  •  joint  aotion  agMMt  the  ootporation  and  the  atook* 

boldera     |  S7M. 
from  ths  date  ot  tha  appt^tmeat  et  a  raoeiTer,    |  S78I. 
in  oaae  ot  a  motion  for  ezeontion  under  the  Hiaaonri  atatote,     |  8782. 

3.  LlmlkUbMni/'maloMagaliuteorfoniliaiM. 

oorpMationB  may  aoqnire  title  by  adferaa  poaaaMiaat.     %  7837. 
llmititioa  of  aotiraiB  to  forfeit  obartera     |  7838. 

limitaUon  of  aotion*  by  oreditora  egainat  tanateea  of  oorporationa     |  7S39. 
part  payment  to  take  the  oaie  ont  of  tho  atatnta.     §  7810: 
limitation  ot  Atione  againat  foreign  oorporatwoa.    |  7841. 
equitable  dootrine  of  laeka.     1 7842. 
limitatioaa  ot  aotiooa  •gaiaat  aharaboldera    g  1986-1999. 
^^Tni14at^ff*i  i 

Sea  Wmms  Up. 

Tolantary  liqnidatioi)  of  natiooal  faanka.    1 79M. 


Sea  BoNa  Fidb  PiiaOBAflsx& 

not  notioa  when,     |  S804. 

Sling  notioa  of  to  pnrohwen.    1 3675. 

aa  notioe-^o«k  ahares  pledgad.    1 2639. 

Sae  Sh«&u,  «nbd.  IS. 
ot  atook  aharaa     H  2714^1716. 
prohibited,  liability  of  director*  for.    19  4286,  4286. 
ZiObbyins. 

SMFoBnmFBB. 
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Zfocoi  penitvntin— Kandamits     INDEX. 

Iioctu  pMiitantis. 

whers  itMk  inbMription  ii  illegal    1 1 1 SS. 
Zionatioa. 

Se«T0T»a. 

Sea  BoHDEOLDtBS;  ELionoxa;  Qcoaim. 
Kalidons  ftcti. 

Bm  Torts. 
KalloloiiB  laJnrlsM. 

by  oorpontioni,  liability  for.     8m  Tobt^  ntbd.  % 


See  DnitoioBa;  Omoxu. 
8«*  Aararra. 


vho  regarded  m  k  "  managing  agent."    1 484A. 

hii  appointment  and  tennre.     |  4S47. 

powers  aecribed  to  "  managing  director. "    §  481S. 

gaaeral  view  of  the  aoope  of  the  povara  of  managing  agaati.     S  iSiS. 

hia  power  to  bind  the  oorpocation  bf  aota  done  in  the  wdnuiy  oootM  of  ili 

buin«M.    I4SM. 
hia  powan  tonohing  negotiable  paper,     |  iSOl, 

OMinot  cloths  nb-agenti  with  power  to  make  oommereial  papn.    |  ISBSL 
powen  of  the  "  ■nperintendent"    1 48fiS. 
maj  employ  workmen.     1 4864. 

whether  employ  nirgeoni,  eto.,  for  wovnded  emplc^fc,    |  IS55. 
make  aaaignmenta  lor  oreditor*.     (  4866. 
powers  tonohing  litigation.     1 4857. 

powers  of  msnagera  of  particular  kinda  of  eorpotatiana,    1 4Sfi8. 
u  liable  to  the  oompany.     1 4SS9. 
hia  powers  when  alio  preiident.     1 4800. 
his  powers  in  respect  ot  taxation.     1 4861. 


See  KniiDns. 

1,  J.ganut  eorporaliont, 

mandamui  against  oorporationi  to  oompal  perlormancs  of  pablio  dntua.    |  TttH 

when  not  issaed  to  oompel  the  performanoa  of  poblio  dotiaa.     |  7827. 

dootrine  that  the  pablio  dnty  mnst  be  enjoined  by  statato.     1 7838. 

does  not  lie  to  oompsi  the  pcrtormanoe  of  disoratioDary  acts,     t  78S>. 

who  apply  for  Ihewrit:  plaintiff  in  the  action,     I783D. 

agunat  oorporation  in  corporate  name.    1 7681. 

corporation  RUiy  appeal  where  the  writ  ri 

2.  MUeeUaMtotu. 

to  eompel  holding  of  CMpcnte  election.    |  'W. 
to  reatora  member  of  corporation.    1 004. 
to  oompel  admission  of  member.     1 006. 
to  rainatata  membera  of  oorporatuMi.    H  4SBS,  OOSt. 
to  reinstate  ofBoar  of  ocrporatian.     |  S5t, 

to  oompal  inapaolion  of  books  ol  foreign  eorpmation.    B  4430-4433. 
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agHiut  oorponta  offiosn  at  nlatioa  ot  number.     1 4418. 

to  oomptl  tranifan  of  ibMM.     1 244B. 

praotioe  ia  procwadiDgi  by  to  rsmore  offioar.     H  830-840. 
Iff  Ml  iiflicturiiig  oompftnioB. 

powan  of  geoanllf .     B  S961-4963. 
Kurled  woman. 

See  MUBiRi;  Pab.tii8;  SuBSOMPnoNB. 
XsMinia  tnUlding*. 

organintioii  of  oompeay  for  ereotlon  of.    |  106. 
KwslifliiiDs'  llnifl. 

See  RuBDiss. 

nuj  ba  anforoMl  by  eorpontion*.     S  77S0. 
KMtingS. 

See  COKFOKATioHS,  nibd.  10. 

oorporate  meeting!,  where  held,     ft  688-S97. 

for  elMtioa  ot  board  of  directors.    S  S861,  H  $eq, 
Xembera,  espnldon  o£ 

See  MwraiMHlP. 
I.  Poutr  to  txpd,  and  gnmndt  of  eepulth*. 

pnliminery  obeerTstiona:  diitinationa.     {  846. 

power  of  eipnldoo  Inoident  to  oorporation.    §  847. 

thia  power  ezeroieed  by  the  oorporation,  not  by  the  dirootor*.     1 848. 

by.Uwi  Bnthorisiig  the  eipalrioa  of  momben,    |  849. 

illoBtrstioni  of  good  Mid  b«d  by.Uwe  providing  for  the  azpnliian  of  mambeta, 
SSSO. 

Tilidi^  of  by.Uw*  prariding  for  expnlaioii  for  the  non-fnlQllniant  of  oonunereial 
oootrutL     I  SSI. 

by-law  piahibiting  membera  from  gathering  in  pnblio  plaoea  to  Iniy  and  aall 
"  fntare*  "  outaide  of  thi  sxabangs  room.     |  8G2. 

byJftwa  when  not  eiitoraeiible  by  forfeitare  of  memberihip.    |  86S. 

gronnds  of  expaUion  at  oommon  law:  Bagg'i  oaie.     S  BM. 

fnrtbar  ot  Bagg'a  oaaei  how  and  by  whom  and  in  what  manner  diatranehiaad. 

isse. 

gronndi  of  diafranohiaement  nnder  mla  ol  Lord  Manafield.     |  866. 

oaaei  within  tbeae  prinoiplea.     |  SG7. 

caaei  not  within  thoae  priaoiplaa.     |  858. 

ezpnlaion  for  imfamooa  Crimea:  whether  a  prenone  ooDTiobioD  neoaaaary.    |  8C0. 

offeoaei  against  the  member'a  daty  ai  a  oorporator.     B  860. 

acta  injariou  to  the  looiety  or  to  its  repatation.    1 801. 

iUiutrationa:  "oondnot  injnrions  to  the  oharaoter  and  intereataof  the  elnbt' 

1862. 
tranda  npon  the  sooiety.     S  8S8. 

axpnliioQ  frooi  morohante'  exebaoge  tor  diaboneit  oondnot.    S  864. 
atupaoaiMi  for  bankmptoy  or  inaolrenoy.    1 80S. 
ooutempt  against  oorporata  officer.     |  866. 
crittciiing  tho  management.    1 867. 
offanaaa  against  other  mamban.     %  868. 
refaial  to  nbmit  to  arbitration  or  to  oomply  with  award.    1 669. 
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Hambors,  oxpulaion  of— (Continuad). 

illutntiou.     g  S70. 

kppsaling  to  tba  jadicial  oonrta.  S§  871. 

"negUgeac«,  miicoDdDct  id  office,  or  uij  othar  rsMOHKble  eansei.'    1872. 

•ipulBioQ  ot  meinbere  of  iDCOrpontad  medioal  ■ocietiea.     3  ST3. 

Diainberi  of  tradas  union  working  for  pwtiei  Kgainit  whom  a  itriks  fa»d  beei 
ordared.     B  874. 

snlUting  in  the  Vnlnntesr  ftrmy  in  time  of  Wkr.     %  87S. 

trial  Dnderanactof  the  legiilatare  pasaed  inbaeqaantly  to  the  offense.    S87B. 

ralidit;  at  by.Uws  providing  for.     S  4393. 
2.  CorponUt  prDCttdingt  to  acpei, 

matt  prooead  npoo  notiee,  inquiry  and  faiaring.     )  SSI, 

what  till!  prinoiple  iaoludee.     S  8S2. 

right  to  notioa  axiita,  althoagh  the  aTidcnce  againit  tha  aooniad  may  be  rary 
oogeat.    3  683. 

iDitaooet  ahowing  tha  right  to  notioe.    %  SS4. 

analogoui  prineiple  that  a  pabllo  ofBcer  ianot  reniovabia  withont  notice.    1 8^ 

denyins  the  privilege  of  orou-axamination.     §  S86. 

right  to  an  opportunity  to  be  heard  od  an  ecolaaiaitioal  appeaL     1 087. 

expuliion  after  an  acquittal  and  without  a  lecond  triaL     |  888. 

axpnUiwt  after  fint  trial  whiob  it  a  nullity.    |  889. 

when  aecoDd  notioe  not  neceuary.     g  890. 

Uoideati  ot  the  notioe  and  itt  aervioe.     3  891. 

eCCeot  of  ohaoga  ot  teaidenos  in  aonneetioa  with  by-law  requiring  nemban  te 
notify  thair  ratideaea  to  the  aociety.    j  892. 

ot  the  oorponte  tiibanal  and  ita  oonatitution,     |  893. 

illnitratioQi:  expulaioD  by  a  two-thirdi  vote.     |  894 

jariadiation  of  ttanding  oonunittee  of  brokart'  board,     |  SfH. 

mnetoation.     1 806. 

of  the  trial  and  the  evidenue.     |  897. 

neoaaiity  of  a  aautanca  ot  axpuMon.    ft  898, 

right  of  appeaL    j  899. 
S.  Jitdkial  pneetHngt  to  rttnOatt. 

matutamiu  to  reatore  membar.     |  9M. 

mandamut  to  oompel  corporation  to  admit  a  mambar.    j  905, 

the  return,     g  908. 

practice  under  the  writ     |  907. 

viiitorial  poweri  ezaraiMd  by  the  conrti,     1 908. 

remedy  by  injunction,     g  909. 

iajnnotion  in  caia  of  uninoorporatml  locietiea.     |  910. 

Injunction  in  cate  of  religiaoa  tociatiei.     g  911. 

member  muit  fint  azhaait  hie  remedy  within  the  lociety.     |  912. 

injunction  not  granted  to  reitiaia  pracaadingi  before  corporate  judicatories 
g9I3. 

prinoiple*  on  whioh  eonrti  proceed.     S  914. 

fnrther  of  tbii  aubject.     g  916. 

contract  to  aiarciae  judgment  honafidt,    g  916. 

another  itatemaut  of  the  prinoiple;  corporatica  not  permitted  to  ezereiM  trait 
corruptly.     S  917. 
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IIetBb»n,  «zpulaion  of— (Oonluined). 

eonrti  do  not  lit  u  coorta  of  Appeal  from  dwduoiu  of  committaa  or  olnb  itt  anah 

OMM.     9  918. 
not  Miffioient  thkt  the  deoisioa  contrkr;  to  rmaoa.     1 919. 
ngnlaritjr  of  iiupMiuoa  preMtn*d  nntil  oautnry  mppeui.     |  930. 
effaot  of  koqaieioenae.    |  921. 
jurUdietioD  ol  oorpoiste  oommittM  not  omtttd  b;  fact  o(  jndioul  inTettigktion. 

1922- 
dootriDB  thkt  oonrta  will  act  mtarfers  szoept  wher*  propart;  right*  we  involTtd. 

1923. 
oourtswillDotCDforoadeoidoiuof  jadioatorieaof  nniiioorponitediooiatiM.  |92(. 
(□■panaiou  of  k  lodge,  wben  void  and  wbSD  voidable.    S  ^28. 
action  for  dunage*  for  the  expaltion,     )  929. 
•otion  for  damage!  againit  religion!  corporation.     |  027. 
eriminal  infoimation  for  diifranohiaament  of  mambera.     i  928. 
artiole!  of  the  peaoa  bj  one  partner  agaimt  another.     {  929. 
aotioD  againat  Judge  tor  ooDdemnlnf  withoat  natloe.    1 930. 
Kambanhip. 

3ee  MiNBHia,  Exruuion  ov. 
1.  Jlightt  qf. 

preliminar;  itaUment.     t  1392. 

validity  of  by-lawa  proriding  tor  tfaa  oxpnUon  ctf  nenben.  |  4SBt. 
moh  by-lawa  oaonot  proiide  for  ucpnlaioB  witboat  natter  |  4SM. 
by-lawB  of  merohantt'  exobaagM  expeUiiig  far  awl  nrnnpHinoci  i 

liSOS. 
bf -lam  of  wwial  elalM  asptUiBg  fw  diianleri;  ooodoel    I  tfH. 
aiupeuaion  for  non-payment  of  a  fine,     g  4397> 
prooeeding!  by  mamfitiwMi  to  wrinatateti     1 4S9S. 
tnandanuu  to  reatore  memben  in  nniaoocpOTated  eoaMfat.     1 4Stt. 
aotuna  to  leator*  to  tha  righta  of  mambenfalpi.    1 4400. 
enjoining  the  oorpocatioD  from  eiolnding  or  ozpelling  a  nimiib«r.     |  4401. 
eompelUng  reoognition  o(  pUiatiPa  rigfata  ai  a  ehareholdar.    1 4402. 
condaet  thowing  membenbip.     See  AnuaiHitiB,  eubd.  G. 


ezpaUim  ot  momlMn  from.     )  SH, 
Xmrgvr. 

8e»  CoBaoLniATIoii. 
Mlgrtttloii. 

&ee  MunHos;  RmDnrcK. 
Kfailng  oorpowttlona. 

powers  of,  geneially.    H  695S'5967. 
HiidjrtariAl  ofllceia. 

of  corporatioiie,  uvil  liability  ot.    1 4733. 
BEinorttr  right*, 

Sea  DiBBOurnoN;  Sbarsi;  BLicnona. 
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of  oorporktioD,  ia  ple&ding,  daviwi  snd  bequMt^  ata    ft  284-300. 
in  writ  of  BxsoutioD.     B  78C6. 
KUrapraaantetioiia. 

See  FftADDj  To  BIS. 


Sm  EquTTT. 


Kimopol7. 

SmTbdsts. 
Kortgago*. 

3a«  CoKTKriRoni  Pl«>oi8. 
1.  Power  qf  eoTjioralion  to  nu/rigagi  propartf  aiul /rattehiiei  —  te^cMntL 

implisd  power  of  oorpontiooi  to  mortgage.     |  6131. 

to  whkt  oorporfttioiu  thi«  power  Mcrilwd.     (  6132. 

Irom  wbkt  other  powen  the  power  to  mortgage  impliad.    |  6133. 

further  of  this  labjeot.     |  6131. 

•tatntoty  power  to  raortgiige  liberally  oautmed.     S  6135. 

power  eztaud*  to  toortgaging  all  their  property.     (  6136. 

railway  oompaniei  no  inoh  implied  power.     |  6137. 

■nah  power  frequently  oonterred  by  atatute.     1 613S. 

oorporaHoiu  may  mortgags  to  aeonre  pra-axiiting  debta.     1 6189. 

power  to  mortitage  franehiaet.    1 6140. 

power  to  mortgage  it*  after-acquired  property.    1 6I4I. 

when  railroad  oompaDiea  hare  thii  power.    S  6142. 

theory  of  the  mla  whioh  aooordt  thia  power  to  railway  oompaniaa.     S  6143. 

a  practical  *iew  of  thia  anbjeot.    |  6144. 

effeot  of  a  mortgage  of  after-acquired  property.    S  614E. 

•nob  a  mortgage  enforceable  againat  a  aubaaqaent  vendor'*  lieu.     1 6146. 

whether  anch  mortgagee  will  out  under  the  lieoa  of  meohanioa  and  ltuterial> 
men.     |  6147. 

mortgage  or  pledge  of  future  eamiuga.     1  6148. 

power  to  mottgags  aabecriptiona  to  it*  atoek.    S  6149. 

atate  of  the  Eugliah  law  on  thi*  qneetion.     1 61S0. 

mortgage  of  the  "  nndartakillg"  in  Bagliah  law.     g  61S1. 

nnregiitertid  debenture*  under  the  Enftliah  Compauiea  Act.     |  616S. 

mortgage  to  aecure  future  advanoes.     S  6IC8. 

conatruotion  of  atatutea  prohibiting  auoh  mortgagee.     %  6154. 

company  may  execute  aubiequent  mortgagee  until  power  azhanated.     |  6153. 

power  to  mortgage  it*  real  property  eitnated  in  another  State.     %  616& 

mortgagei  in  violatiou  of  auoh  prohibitioD  Toid.     |  61C7. 

prohibition  against  aelling  includes  a  prohibition  against  mortgaging,     g  6ISS. 

bow  far  the  principle  of  estoppel  work*  againat  corporation*  in  reapeot  of  mtliw 
tin*  mortgagee.     S  61S0. 

Mtoppel  in  reapaot  of  mortgage  of  property  acquired  Mftm  wln^    S  6160. 
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ntinnsd). 

mortgafiM  to  Mcare  d«bU  in  tsoeM  of  ohartei  UmiU.    1 6161. 
how  tu  legulatora  nuy  T^idmta  Toid  martg&ga  ot  oouvsyance.    %  6162. 
mortgsgM  Ttnder  tho  Naw  York  Mwrofaetaring  Aet     S  S163. 
frandnleat  mortgkga*.     %  61S4. 

who  nuy  impaaob  void  oorpoMta  mortgkgN:,     |  6IBfi. 
powar  of  foreign  oorporBtiaot  ia  reip«ut  to.     1 792S-79S3. 
power  ol  reoeiTeF  to  aieoate,    H  7005, 
2,  Poiaer  of  dicKfori  and  offian  to  txeeute  tuA  mortgaga. 
qnalifloktion  of  Um  truitMi  Id  the  mottgkge.     1 6171. 
Mwnt  of  rtockholderi  of  k  giTen  T&lna.     {  6172, 
further  m  to  the  ooojteiit  of  the  (tookholden.    j  6173. 
farther  of  the  Mine  lobjeat.     S  6174. 
•nthorintion  by  the  direoton.     f  6176. 
nmet  tkka  pUoe  at »  meetinn  dnly  Maembled.    |  6176. 
oonetraetion   of  reecdatione  of   direoton  and  other  kathoriziDi;  initrnmentt. 

(6177. 
mortgigea  nude  by  promoter!  prior  to  orguiiiation.     S  6178. 
power  of  agsat  to  mortgftga  aad  pledge  oorpor&ta  ^«perty.    1 617B. 
8.  IneUUriU  i^rmilgaga  and  oilier  litnt  enatedby  torporationt, 

advuioei  iDBde  onaanditioD  that  leader  hare  oootrol  of  the  oorpoiatku.    |  6182, 
ratifioatioa  of  invalid  mortgagee.     )  S1S3, 
further  of  thii  mbjeot.    S  61S1, 
ratiflaaticm  in  part,     1 6186. 

whether  eseonted  in  oonformitjr  witti  the  general  law  relating  to  chattel  mort- 
gagee.    B  6186, 
tmateenot  ohargeaUe  aa  gamiahea  or  nnder  "tnutee  piooew"in  behalf  ot 

general  orediton.    |  6187, 
right  of  the  mortgageea  to  net  earning!.     1 6188, 
form  ot  Dorpoiate  mortgage!.     1 61SS. 
further  ot  thie  nibJBot.     S  6190. 
whether  direotor*  mn«t  ezeonte  mortgage  theroMlvea  or  ean  anthoriie  agent  to 

doit.     |ei9I. 
nae  of  the  eorporate  property  and  frauehiw  by  a  mortgagee  in  poeeeanon. 

(6192. 
eonatmatioD  ot  the  words  "  grant,  bargVQ,  and  lell.'    j  6193. 
what  paaaet  nnder  partioolar  worda  in  ench  mortgagee.     %  619L 
the  Mme  mbjeot  oontinned.     S  61SG. 

what  dsaeriptive  word*  oorer  branch  roada  thereafter  bnilt.     1 619& 
what  doea  not  pass,    g  6197. 
the  aame  anhject  oontinned.     %  6198. 
whether  property  acquired  ultra  vim  will  paai.    S  6199. 
right!  of  attaching  creditor!  aa  agaiaat  the  mortgage.     S  6200. 
liability  for  frandalent  aaaignment  of  mortgaget,     1 8201. 
eqaitable  lieu  and  mortgagei.    !  6202. 
equity  wilt  give  effect  to  an  informal  mortgage,  aa  againat  anbaeqnent  inonm- 

branoera,  with  notice,     g  6S03i. 
4.  FareelMaTt  of  eorporatt  mortgaga. 

power  and  duty  of  tbs  truateaa  to  proceed  to  foraclcae.    g  6206. 
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action  to  foraaloia  regularly  brought  b;  ths  tnutes  ia  tha  mortgage,     |  SQOOl 

when  the  bondholden  may  lae  to  foredoaa.     f  62101 

coocnrrent  foreoloaare  tuita  in  State  and  Federal  oourta.     |  S211. 

right  to  Coreclon  for  non-paymeDt  at  intereat.     g  821S. 

how  far  tbs  action  of  a  majority  of  the  bondholder*  will  oontroL     B  flZlSL 

partiee  to  tnita  of  foreoloaure.     S  S214. 

poution  of  partie*  with  refarenoa  to  Fadara]  juriMlietloa.    |  C21S. 

iatarreaiag  patitiona.     |  6216. 

oraditora  coining  in  ouder  the  decree  and  proving  thatr  cUm*  before  k  BMtH 

S6217. 
Mttling  oonflioting  eqnitiee.     3  6218. 

whea  oonrt  will  order  an  appraiaament  prior  to  aala.     |  0S19. 
when  property  and  fntuohiaa*  lold  aa  an  entirety  and  when  divided.     |  SSSIL 
mperintending  power  at  tha  ooort  over  tha  nle.     |  6SSL 
erediton  may  OMBbina  to  pnrohaaa.     1 S8SS. 
tnutea  may  pnrohaaa  tor  tha  bondholdera.    J  8223. 
power  of  the  tnute*  to  deal  with  the  proper^  ao  pnrehaaad.     |  SStL 
tmateaa  nndar  oxpanXa  mortgage  Intareatad  ia  parobaM.     {  022S. 
application  to  let  aaid*  aal*  mnat  be  timely.    |  S3se. 

tnuteaa  and  Uiair  oonnaal  not  allowed  aanpenaatiaa  ont  of  the  f  nnd.     |  SB7. 
prooaadi  of  lala,  to  whom  paid,  and  how  oredited  on  the  bonda.     1 8SS8. 
further  aa  to  the  diitribntion  of  Uie  prooeeda.     t  6229. 
oontiuuad.     1 6230. 

righti  of  holdera  of  bonda  oallad  in  by  the  oompany,  and  raianad.     |  Stn. 
affaot  of  an  appeal  from  the  deorea  of  foredoanre.     {  6231 


righti  of  porohaaara  pamlente  Hit.     |  6234. 

what  the  purehaaar  at  the  loawoloaore  aala  aoqairaa.     ] 

what  ftanchiaaa  paaa  to  fain.    |  6286. 

takaa  free  from  ths  dabtt  of  tha  mor^agor.    1 6237. 

what  bnrdeni  he  aaenmaa.     g  6238. 

■nooeedi  to  what  liabilitiea.     g  623S. 

auooeeda  to  all  pnblio  dntiei.     g  6340. 

cironmatauMa  under  wbieh  mortfpgor  i 

porohMar.    g  6241. 
title  of  etrangara  to  the  raoord  not  affaotad  by  aoeh  aala, 
barring  the  equity  of  redemption,     g  6348. 

coorae  of  proeednre  ordering  foreoloaure,  bnt  pertnittfatg  redamptian.     t  (M4. 
further  of  thii  oourae  of  prooednr«.    1 6216. 
raorganiling  the  corporation,     g  6246. 

affect  of  delay  in  coming  into  lehsma  of  reorganiaation,     g  B247. 
reorganizing  by  a  majority  of  the  bondholdere.    fl  6348. 
otbar  boldinga  touching  aach  aohemea  of  reorganintion.     g  6SU. 
equitiea  of  atoolchtdden  who  have  pnrehaaad  their  eharaa  in  riaw  ol  an  approaob- 

ingaal*  of  the  oorporate  ^operty.     g  6250k 
6.  PtiorUSa  aimmg  crtdilon  in  tveh  foredoMirt  aaiM*. 
prioritiaa  among  oreditors.     g  6266. 
prinoiplea  on  whioh  prioritiaa  adjnatad.     g  SIB7. 
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lfortg»ga«— (ConHnatd). 

fartbar  of  thii  (ubjaoL     |  625S. 

prioritiei  of  aqnitabla  mortgaga*.     |  6259. 

prioritiaa  ot  morlipigM  over  flokting  d«bt«.     1 62110. 

craatiDg  Ubui  od  tha  propartf  whloh  tika   piaoadsnot  orer  prioi  mortgagM. 
f  S261. 

prioritisi  o!  bond*  nndar  tha  luns  mortgaga  where  tha  insa  U  liroitod.     |  6362. 

rigbta  ot  flieontiaa  pnrohuar  of    bond*  wbiob  hkre  naver  bean   delirarad. 
16263. 

trutoaa  oannot  eharga  tha  tmat  witJi  nbaaqaaot  dabta.     1 62H. 

priority  of  bonda  inoad  ai  oollatand  aeonrity.     S  S20S, 

priority  of  aeooad  mortgaga  to  wbioh  flrat  nuwtgmgeaa  hBTO  oonaantad.     |  0S66. 

prioritiaa  of  attomay*'  feea.     |  6267. 

fnrUier  of  tbi*  aubjaot.    1 62$a. 
Knnldprt  oorponttlon*. 

8«a  Skakbholdbks,  anbd.  3. 

■nbwriptioiu  by,  to  atook  o(  priTate  oorpontioo.    H  II1S~I1SS. 
Honloipftl  ordlnascMk 

diaUngaiabed  from  bylawa.     |  MS. 


8aa  OoRPOKlTtOHs,  anbd.  1. 
Katoftl  liumnuKM  eompany. 

S«a  OoKTORATi  PoiTKBi,  anbd.  8. 

Saa  OoKTOKATioir,  lubd.  i. 

ImportiBM  of  tha  oorporata  name,  ato.     H  SM-SOO, 

aotioaa  to  aaaart  DoqMiata  rigbta  or  to  radraaa  corporate  inJnrUa  bronglit  in  oor- 

porata  name.     1 7S89. 
oMporatioo  may  ane  in  ita  own  name  on  promiae  made  to  ita  ofBoara  tor  Ita  bNMfIL 

17590. 
diatination  b«tw«ea  omm  wImio  tbo  ageney  ia  diaeloaed  Mid  whet*  it  la  oon- 

oaalad.     g  7G01. 
bank  may  ane  en  oommerolal  paper  made  payable  to  ita  oaabiar.     |  7692. 
in  anoh  oaaea  oorporate  offioar  may  ana  in  bia  own  name.    |  769S. 
dootrin«  that  action  may  be  broQgkt  ailhar  la   the   name  of   corporation   or 

agent.    1 7BM. 
promise  made  to  tmataea  of  aninoorporatod  cxmoarn  anabla  by  troateaa.    S  7090. 
whan  mooMMn  va  offloa  may  tne.     1 7896. 
corporation  party  to  oontraot  in   wrong  name  anaUe  by  it   in  right   nam*. 

9  7097. 
if  payable  to  the  oSoar  by  daaoription,  the  oorporation  may  ane.     g  7B98. 
•ffiaot  of  otianga  ot  name  of  oorporation,     {  7599. 
member  nnnot  lua  for  the  corporation.     |  7600. 

corporation  not  affected  by  Jndgmant  in  aotiona  agaitut  ita  offioar*.    9  7601. 
Baing  or  being  lued  in  the  name  of  an  offieer.     |  7602. 
action  in  wboaa  name  after  diaaolntioo.     |  7603. 
Nfttiookl  buUdng  aot 
Sea  DiRioross. 
liability  of  diraoton  nnder.    S  4303. 
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National  b&nks. 

tuation  of  itook  tbftrM  In.     §S  S851-2SS1. 
Btuiver*  oj  vaOonal  ianjb. 

power  of  coorU  to  appoint  reaeiven  of  Bktional  banks.    1 7262. 

casM  in  whkh  ooorti  will  appoint  ncaivam.     |  7263. 

appointmsnt  of  reoeivar  byoomptroUer  of  tbe  onrranoy  audsr  tha  ReTiaad  Stak 

ntai  of  the  Dnited  Stataa.     g  7264. 
circnmitanca*  ontUr  which  comptroller  may  appoint  reoeiTer  under  act  of  1S76l 

S726fi. 
aotion  ol  oomptroller  in  appointing  raoeiver  oonolnaiTe  npoa  debton.     1 7S6& 
evidenoe  of  his  sppointmaDt     f  72S7. 

affect  of  appoiabment  on  righli  ot  aotion  by  and  againit  bank.    1 7268. 
effect  of  jndgmenti  ag*''"'  national  banki  in  the  faaoda  of  reoeiTera.     |  7269. 
rightot  aotion  of  raoairsr  in  Federal  oonrta.     g  7270. 
itatnte  forbiddins  traiufen  after  iniolvency.     g  7271. 
frandnlent  preterenoea  under  thia  atatnte.     g  7272. 
fnrtber  of  thia  itatale.     1 7273. 

statnte  prohibita  attaohmeute  after  inaolveney.     g  7274. 
farther  of  attachment!  againit  national  banka.     |  7275. 
oontinned;  attempted  dittinatioa  in  caaea  whara  bank  not  UMolveob     |  7276. 
thii  diatinction  repudiated,     g  7277. 
farther  of  aneh  attach  men  ta,     g  7Z78. 
aotioni  by  reoeiver  to  oolleot  debta.     j  7279. 
in  whose  name  action  brought  by  reaeiver.     |  7280. 
power  ol  receiver  to  oompromiae  debta.     f  7281. 
whether  reoeiTer  aucoeada  to  larger  rights  ol  aotion  than  the  eorpwation  poi. 

•assee.     S7SS2. 
his  right  oE  sction  againat  the  directors,     g  728S. 
hia  right  of  aotion  against  shareboldna.     1 7281. 
neceasity  of  assesainent.    j  7286. 

determination  of  oomptroUar  in  aaaaasing  the  shareholden  oonclusiTe.     g  7S8& 
parties  in  eqnity.     g  7287. 

when  the  aotion  should  be  at  law  and  when  in  equity,     g  72SS. 
pleading  in  saoh  actions.     |  7289. 
aocruing  ot  interest  against  stockholders,     g  7E00. 
mode  of  enforcing  contribntion  and  securing  equality  among  the  atookholdert. 

g7291. 
creditor'a  bill  to  enforoa  individual  liability  ot  atookholdera.    g  7S92, 
receiver  takea  aaaata  ntm  on«re.     g  7293. 
mnat  reapect  valid  liens  and  pledges,    g  72M, 
mnat  reatora  tmst  funds,     g  72BS. 
mntt  reatore  money  anbsoribed  on  aohame  to  inorease  capital  which  haa  failed. 

g7296. 
mnat  reatora  money  deposited  to  be  loaned  to  thepreaident  ot  tlie  bank.   37S97. 
what  rights  of  set-off  exiat  againat  receiver,     g  7298. 
tha  qneation  how  viewed  on  priooiple.    g  7299. 
the  qneation  how  viewed  by  other  eonrta.     g  7300. 
the  B«ma  anbjeot  continnad.     g  7301. 
oontinned,    g  7302. 
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Vatioiul  banks— (ContuiDad). 

wuver  of  tight  of  Mtniff.    g  780S. 

Tolnntary  liqnldktioa  of  nation*)  tMnka.     1 7S0t. 

whm  itookholdan  mmjr  alact  agent  to  wind  up.     1 7308. 

raeoiTer  ftathoriiod  to  pnmhaw  proparty  in  wliioh  baok  hw  eqnitiM.     i  7300. 

notiiia  to  praiant  olmima  to  raoairar.     g  7307. 

proof  of  clum*  by  oroditon.     g  7306. 

dividandi  by  aoaiptroUer  in  liqaidation.     g  7309. 

whmt  clunu  ontitlad  to  distribution,     g  7310. 

prioritiaa  wnoDg  crediton  in  aaob  diatribntion.     g  7811. 

wbsn  Unitad  8t>ta*  not  %  prafarred  ersditor.     g  7312. 

faat  and  expanae*  of  the  winding  up  and  teoaivenhip.     g  7S13. 

ereditrai  entitled  to  intemt,     g  73U. 

ladamption  ot  oiroolating  notaa.     g  7310. 

enjoining  proceediaga  by  eomptroller  and  reoaiTtr.     g  7816. 

aoCioiu  Bgainat  national  banki  after  commanoment  of  liquidation,     g  7817. 

defsnsM  available  to  the  receiver  against  actiooa.     S  731S. 

State  oonrta  no  control  over  reoetrer.     g  7819. 

jnriadiation  ot  Stat*  oonrta  of  sotioni  by  and  againat  raoh  reeeivera.     g  7320. 

no  relief  againat  the  Unitad  State*  in  aobiona  againat  the  oomptroUer  oz  reoalvei, 
g7321. 

what  actioiu  lie  againat  the  oomptroUer.    g  7323. 

effoot  ot  reoeiver  being  •□bstitnted  aa  defendant,     g  7323. 

paymsnt  of  State  tazaa.    g  73S4. 

aotiona  againat  reooiver  for  taxes,     g  732E. 

aalaa  by  snoh  reoaivera.     g  7328. 

replevin  of  property  in  onatody  o(  reoolver.     1 7327. 

efbot  of  appointmeat  npon  the  statnta  ol  limitation*,     g  7828. 
ITatioiial  corporatioiu. 

See  CoRPOBATions,  inb.  Q. 
VKviglMtm. 

organintion  of  oompany  relating  to.     g  168. 
BTayligMios. 

-S««  TOBT& 

1.  LbMtUy  (/eorponitiofi/or — fn  pa/en-numee  nfdMtet  inipo*td  bif  Uat. 
corporationa  liable  for  negligenoa.     g  G339. 
general  theory  of  oivil  liability  for  negligsnoe.     g  6340. 
oaaaa  not  resting  in  eontraot — gronnds  ot  liability  in.     g  0341 . 
legialative  anthorization  no  ezonae  for  negligsnt  injuries,     g  6342. 
damagea  awarded  upon  the  taking  ot  private  property  for  pobllo  use  do  not 

satisfy  snbaeqnent  negligent  injnries.     g  6343. 
nor  does  the  purchase- money  where  the  land  ia  voluntarily  oonveyad.    g  8344. 
illnatrationa  of  the  foregoing  doatrioas.     g  6345, 
other  illnatrationa — damages  denied,     g  6346. 
appUoation  ot  the  dootrins  of  retpondeat  mpaior.     1 6347. 
not  liable  for  negligenoa  of  independent  oontraoton.     g  6348. 
oannot  eaoape  liability  for  negligeot  perforaianoe  oE  pnblio  dutieaon  this  ground. 

§6349. 
liable  to  sarvanta  for  negligenoa  of  vioe-prinoipaL    g  CSIHX 
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NagUgAIlM— (Contmiied). 

ooDtnoti  with  smployja  ralMiIiiK  '''Tg^      %  8301. 

liability  tor  DsgligBnoa  nndar  itkintM.     f  0S6S. 

negligMiM  In  the  porformuioa  ol  ultra  vhrt  uta.     i  B3Bi. 
2.  tn  pn/onMOH*  tfiitUim  mhnntaritt  atatnuid. 

the  KOTarDkDg  prindpla  ititad.    fl  SRST. 

privftt*  aorpoMtion*  owning  pnblio  worka  tor  tho  bm  d(  wtueh  the j  i«oai*e  teOi 
10358. 

when  lUbls  mi  prinoiple  of  nauknoe  or  epeoUl  dkiiwge.    |  SSB9. 

liability  of  tnmpike  and  pUuk-ioad  oompuiiea  for  Doa-rapui,    |  SMD. 

priTkte  oorpontiont  bow  Ukbts  tor  BOD-exendM  of  granted  poweri.     |  OtL 

liability  for  the  >oB-pei(flrtnKiiaa  of  lUtatorr  oUigationa.     1 9)82. 

oorporation*  exeioiaing  pnblio  offlcee.     1 436S. 

oorpontion*  for  the  muntenanoe  of  poblio  obaritiea,     |  SS6A. 

payment  of  damagaa  oat  o(  tnut  faoda.     1 63811. 

out  of  oorpontte  hutda  in  the  hand*  of  teoMrer*.    |  SSOO. 

liability  of  direotoiaaf  oorporation  for.     H  4100-41 14L 
HvgottftbiUtj. 

8a*  BoKA  Vnm  Ftnusinnw. 

•(  Mrtifieataa  of  atook.    |  fiBOT,  tt  mf. 
NagOtlAbla  iaatruaaata. 

See  OonTBAOia,  aabd.  fi. 

ooopona  of  oorporata  bonda.    1 0107. 
Hap>ti«Ua  p»iwr. 

povara  of  oorpotation  relating  to.    Bee  Cotrakin  Pmnm^  aabd.  L 
Hat  aamlngK. 

See  DinDHTDS. 
Hot  profita. 

SeeDirnoHDa. 


Sea  CoKMtLiDiTiairi  RiORaAHiZATioir. 

not  liable  foe  debt*  of  old  when,     j  SU> 
ITon-naar, 

8a*  FommttrBiai  Dubolutiok. 
Notaa  and  bills. 

8aa  Ni80TiAB[.a  InsTBUiiBHTa. 
Notioa. 

Sea  Assnn;  DnunOM. 

it  of  doctrine.     |  SI  89. 
uan  hare  only  oocatmctira  notice:  what  atudi  notioa  ia.     {  USOi 
general  mle  that  notiee  to  agent  whan  aoting  offioiaUy  ia  nolio*  to  the  ooaparm- 

tion.     I  G191. 
a  olaaailied  atatament  of  exoeptiona  to  the  rala.     9  819S. 
faot*  whiob  the  agent  haa  probably  foagottatt.    |  6191. 

facta  commnnioated  when  agent  not  aoting  in  the  partiealar  t»— ntfan.    |  UVt. 
not  neoaaaaiy  that  agent  ahonld  be  to  aotiog.     |  S19S. 
notioa  iniiat  be  to  ageot,  whose  duty  it  ia  to  aot  on  or  oonunnninta  tke  knowl< 

edge  to  hi*  prinoipal.     |  6196. 
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Notica— (ContinaAd). 

knoiri«dge  mnat  rMuh  ths  agent  wbila  Boting  tw  hU  prianpnl.     |  C1V7. 

illnstntiani  of  thui  principle,     |  fil68. 

OMes  deiiTiag  tbii  prinoipk.     t  BIW. 

knowledge  &aqnired  in  a  preTioaa  traniaotioo,  bnt  preaent  in  the  mind  of  the 

BgsDt  when  acting  in  the  partionUi  transaction.     |  B900. 
notice  before  the  aKsasy  ha>  begun  or  after  it  hu  terminated.     |  6S0I. 
notice  communicated  to  the  agent  before  the  agency  bogan.     S  6203. 
whether 'oorporatioa  contionea  to  be  affected  with  knowlodi^e  ofafaot  com. 

munioated  to  a  prior  ageot.     9  GS03. 
knowledge  acquired  by  offieera  or  agents  ia  tbair  own  private  affain.     S  62&4. 
where  tha  a^ent  acta  for  hiouelf  and  adverwly  to  the  corporation,     j  5205. 
whore  tha  officer  ia  acting  for  himaelt  in  a  traaiaction  with  the  oorporatioa. 

IGS06. 
Sliutratioaa  in  tha  oaaa  of  oonveyancec,  ato.,  to  the  oorporation  bj  ita  offioera. 

S620T. 
illuatrationa  In  the  oaaa  of  notaa  diaoonotad  by  baoka  for  their  ofiBoera.     g  fiSOS. 
faota  which  the  officer  ia  iatereatad  in  conoealing  from  the  corporation,     g  6209. 
oonatrnctire  notice  of  private  dsalinga  between  ootpoiata  offioera  and  third  per- 

aoni  aOeotiog  the  oorporation.     |  5210. 
further  of  thia  aubjeot.     |  6311. 

Dotioe  to  an  officer  who  ia  alao  agent  of  tha  party  giving  the  notice,     |  S2!S. 
exception  in  tha  caae  of  confidential  aommuDioationa.     |  6S19. 
where  the  panon  receiTing  the  notioa  ia  a  direotOT  in  two  oorporationa.    S  6214. 
whether  Dotioe  to  one  agent  imputable  to  tha  corporation  throa(^  another 

agent.     S  G2I6. 
notice  to  an  improper  agent  by  him  ooDtmnnieaUd  to  a  proper  agent,     1 5216. 
rule  where  the  offloer  agraea  not  to  eommanioata  the  notiM.     |  6217. 
knowledge  aoqaired  throngh  offioial  relatione  imputable  to  agent  ia  private 

capacity.     1 6218, 
affaot  of  private  knowledge  of  oorporate  offioer.     |  G2I0. 
when  notioa  to  a  aingle  dirMtor  ia  notioa  to  a  oorporatioa.     1 622(1 
■totioe  to  a  aiugia  dlreotor  not  officially  engaged,     f  6ZS1. 

when  a  lingle  director  ia  to  be  deemed  "engaged  In  buainea''^ tor  tha  oorpora- 
tion for  the  pnrpoae  of  receiving  anch  notice,     f  622S; 
eoiatenoe  of  knowledge  in  a  aingla  dirsotor  while  aitting  in  the  board.     1 6S23. 
laata  which  the  director  ought  to  know  impotable  to  tha  oorporation.    f  6221. 
nottoe  to  the  oorporation  in  the  caae  of  fnode  by  nngle  direotora  againat  third 

peraona.     3SZ2S. 
knowledge  of  agent  defrauding  a  third  peiaMi.     1 6216. 
knowledge  acquired  by  the  agent  while  acting  with  a  third  party  oatonaibly  for 

hia  prinoipal,  bnt  really  for  himself,  1 6227. 
notiee  to  and  koovledge  of  tha  preaidant.  9  6228. 
notice  to  the  caahisr  of  a  bank.     S  6229. 

knowledge  of  cashier  who  auta  u  member  of  diaoonnt  committee.     |  SS30; 
notioa  to  the  traaaarar.     )  6231. 
notice  to  varioui  special  aganta.     {  5232. 
knowledge  of  a  mere  aervkat  or  clerk,     i  6233. 
notice  to  a  mere  atoekholder.     %  6234. 

6797 


^yGoo'^lc 


KotlM— Orgsalntion  INDEX. 

HoUm— (CoatiDuad). 

Dotin  to  »  onpontion  oE  defeat*  wbiah  it  ii  bonnd  to  repftli. 

notiM  ta  ft  ocirpontion  taking  negotiable  paper,     j  6236. 

oininniatuiae*  patting  a  oarporatioa  npon  inqniiy.     |  0237. 

whether  oorporation  had  notioa,  a  qnertion  ol  tmot.    |  S2SS. 

evidenoa  of  notioe  to  oarporata  offiosn.     |  S289. 

other  holdlngi  relating  to  notioe  to  oorporatioiw.     |  6140, 

of  nU*  of  atook  iharw.     H  1778-1779. 
NoTkthm. 

Sm  TRAVsnu  or  Shabh. 
Vuiskno*. 

See  latiioTMKHT;  ToKia. 
Oath. 

See  BLBcnoNS;  YoTDie. 


See  DnuoiOU. 

ot  direotora  ••  lldaoiwlei.     See  Dmictou,  nibd.  & 
OfllM. 

oontecting  right  to.     Sea  Elbottomi,  anbd.  6. 
Offlmn. 

Sea  AitonoN;  DiKiacoka;  PaniDBm, 

ot  oorpoTktiiKi,  unotion  of.    H  7W-Stl> 

diieeton  of  oorporationa  are.     1 4268. 

tU/aelo,  whether  entitled  to  oompenaatioiL     1 4708. 
Options, 

Sea  SoAKn,  anbd.  14. 
Oral  mlMOriptloiis. 

See  SoBsOKnTioKa, 
Orptniiatioii. 

Sea  GBAsmu. 
1.  Purpoie*  for  vAiA  iKorpomtUm  ptrmiUtd. 

ataCntes  anthorising  tiia  tormatimt  of  oocpontioiu.    |  IUl 

agricnltnral  fain.     |  183. 

alnoiiii.    1 134. 

arennet.    g  185. 

UakM.    gi36. 

bar  Mtooiationa.    1 187. 

bceeding  domeatie  *"■■"' ■,     |  138. 

bridge*,    gise. 

building  and  loan  aaaooiationa,     |  I4(h 

bnUding  towna.     |  141. 

buaioea*  parpoaea;  mining  nanataotoring,  marohandiainA  etc    9  l^^- 

oamp  maeti&ga.    f  148. 

oanala.     j  144. 

oematariM.     f  145. 

ohamban  at  oommaroe:  marohanla'  axohangaa:  boardi  of  ttada.    1 148. 

Mllagea.     {  147. 

oo-opeiativa  aaMwiaticna.     |  148. 

omaUy  to  animal  a.     g  140. 
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OifW>i>&tI(n^— (Continned). 

cruslty  to  ohildran.     S  I50l 

deteetivo  MoooUtioni.     |  IBl. 

f  SDoing  land.     3  1G2. 

ferriM.     I  153. 

flra  «oiDpaiiia>,    |  IH. 

Am  d«p«rtniaiit  ralisf.    j  I6S. 

gulighting.    1 166. 

ffnano:  fmrtiliMn.     {  167. 

gMttlAji  •Dratyahip:  mdamiiitf :  laf*  dtpont    1 16& 

gynnuutia  pnrpoMi.     |  169. 

haalth  raaorti:  Moituiiuii*:  medioiiM^  ato.    1 100. 

hflrtienltoN.    1 161. 

hrdnnlic  powar,     {  162. 

luarMiati.    f  163. 

Uwlnl  pnrpoMa,    1 194. 

lodgai:  fntaraitiea:  MdetiML     S  165. 

Maionia  baildingi.    i  168. 

miDiDg:  muiDfmatiiTiii^  eta.     |  167. 

D&Tis>tioTi.     i  168. 

pttroDiot  hnibuidrf,     g  160. 

pipe  Uhm.    S  170. 

poliM  nlist    1 171. 

poIitiMl  otnlM.    1 172. 

pnUia  librarfei.    1178. 

nilroad*.    S 174. 

nltbg:  booming  log*.     |  175. 

nligion:  adnoation:  beaeTolaoM.     1 176> 

Mving*  baoka.    1 177. 

■laok-wfttor  lumgktioD.    1 178. 

■oldiora' moDQmeaU.    1 179. 

■porting.    I  ISO. 

•tags  ookohes.     I  ISl. 

■treat  nilroaul*.     S  182. 

talagraphi:  talspbonu.    j  188. 

tobkooo  WkrehonaM.     1 1S4. 

loll  r«ad«:  pUnk,  grmvel,  maoadumMd,  ttmplka  rotda,  ato.     j  185. 

training  nnnei.    S  ISO. 

tnmWBf ■,  elevated,     g  187. 

tnut  oorapanie*.     8  IBS, 

union  depot*.     1 169. 

water  worka.     |  190. 

Indiana:  enameration  of  pnrpoea*  fer  whioli  oorporation*  may  be  foriacd.    1 191, 

Texa^t  ennmecation  ol  pnrpoaaa  for  trhioh  oorporationi  ma;  b«  foimad.     )  192. 
2.  De»iioM  oandndag  parSaUar  ttatiUet. 

oorporationa  for  intarnal  improromonbh     1 200. 

" lawfnl  iporting  pnrpoeee."    S  901. 

•reotion  of  bnildingi.     1 202, 

indnitrial  puieoita.     |  U03. 
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Orfrnnlntlon  mPEX. 

OrganizatLoa — (ContiDa  ed). 

"for  fcay  otber  purp*"^ '"^''^^'^  for  mntanl  proliC,"  etc     S2IM. 
"other  lawful  bmineBi."    §205. 
"benefioial  or  protective  pnrpMea."    g  20G. 
"  maoaEMlmring  pnrpoaea."    g  207> 
"  works  of  pnblio  ntiUty."    1 208. 
'*pecnDiiLry  protiL"    g  209. 

"loan,  mortgage,  security,  gaaranty,  Indemnity  oompaDy."    g  210. 
8.  Sitpl  neetaiary  to  perftct  organkaiion. 

oorporktiOQi  may  be  organized  ander  general  lavs,     g  215. 

theory  of  the  n&tnre  of  a  charter  where  the  incorpontioa  i«  aader  a  geoeral  law, 

g  216. 
when  life  of  corporation  commenoes.     |  217. 
dutinctioni  between  actions  against  the  supposed  corporation  and  actions  against 

the  supposed  corporator,     g  218. 
necessity  of  articles  or  oertifioata  of  incarpontion.     |  219. 
corporate  ezistenoe  proved  by  luer  under  an  instninient  of  inoorporation.    g  22a 
defeatave  eertifioata  not  prtma/oeie  evidence  of  incorporation,    f  221. 
distinction  between  nser  under  special  oharter,  and  oomplianae  with  aanditi<HU 

under  general  law.     g  222. 
originaU  eridenoe  where  statute  prescribes  oopy.     g  3SS. 
literal  oompUanoe  with  statute  not  neoessary:  substantial  complisnoe  sufficient. 

g  224. 
•nbstantial  compliance  neceasary.     g  225. 

distinctioas  between  conditions  precedent  and  oonditions  directory.     |  S26. 
Slnstritions.     S  227. 

defects  in  the  articles  or  oertifioata  which  do  not  Titiata.    g  229. 
clnimiag  more  than  the  law  allow*,     g  S29. 
provision  as  to  ezpnlsioD  of  msmbero.     S  230. 
speoifyiug  the  objects  of  the  assoelBtian.     g  231. 
Illnstration*.     g232. 
stating  the  plaoe  where  the  bnainsss  of  the  oorporatioii  [•  to  be  canted  en. 

g233. 
stating  the  manner  of  carrying  on  the  bnsineM.     g  234. 
provision  as  to  manner  of  payment  of  itook.     g  230. 
fatal  defects  not  aupplied  by  parol  evidence,     g  236. 
acknowledgment  of  ortjcles.    g  237. 
amendnient  of  article*  or  oertifioate.     g  238. 
filing,  publishing,  and  recording  articles,     g  239. 
filing  copy  with  secretary  of  state,  etc     g  210; 
illustrations,     g  241. 
recording  in  the  wrong  booh,     g  212. 
trMidnlent  and  larreptitiaue  recording,     g  213. 

nonoomplianoa  with  provisions  directing  publication  of  articles.     g244. 
provision  as  to  aasent  and  approbation  of  a  Judge,     g  246. 
aabscription  of  the  whole  »moQnt  ot  the  capital  stock.     |  246. 
payment  of  a  certain  amount  of  tiie  capital  stock,     g  247. 
certificate  of  treasury  board,  comptroller  of  onrrenoy,  eta,  conclusive.     G  24S. 
letters  patent  of  incorporation  conclusive  evidence  of  oorporate  existence^    5  249; 
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INDEX.  Orpuiiatloii— PftrtiM 

Or  ^anlzation— (Cod  ti  aned). 
t.  Btorgaimatitm. 

■ffeot  of  reaeirkl  of  oharter.     g  255. 

dutinction  between  the  raviT&l  al  aa  dlA  corporation  ukI  tiie  oreation  of  a  new 
one.     S  ^& 

tranahbe  to  be  ft  oorporfttioo  not  the  aabjeot  of  a  Jndioial  aalo.     S  257. 

■tatotory  provitiona  under  which  the  raotganizad  campany  auccecdi  to  the  fnn- 
ohiHi  of  the  old.     §  25S. 

fnrtber  statutory  prorisionB.     1 259. 

tbesa  •ohemes  of  reorganixation  favored.     %  2S0, 

effect  of  leorganiiation  after  martgags  foreoloinre.    j  S81. 

■peoial  pririlegea  of  antecedeat  oompanica  pan  to  new.     3  SS2. 

new  oorporatioDi,  when  nob  liable  for  debts  of  old.     S  263. 

mnatratioDa.     §  264. 

■Meti  of  old  corporation  liable  for  its  debts  In  hands  of  new.     §  265. 

illDitratioiu.     J  286. 

when  new  corporatiana  liable  for  debts  of  old.     9  SG?- 

orgauicatioil  of  new  company  does  not  DeceBsarily  destroy  old.     S  ^^ 

stockholders  bonnd  to  take  notice  of  pUn  of  reorganization,  and  to  signify  their 
assent  within  the  prescribed  time.     %  269, 

memhen  of  atAokholders'  committee  can  not  purchase  at  sale.     S  270. 

bnt  ereditora  ntay  eorobine  to  purchase  and  reorganize.     S  ^^• 

when  minority  of  shareholders  not  bound  by  reorganization  by  majority.    S  ^^ 

when  minority  ot  bondholders  bound  by  rsoTROnization  by  majority.     S  273. 

reorganization  nnder  British  and  Caaadiaa  arrangement  aots.     {  S7i. 

eompromiae  arrangement  mnat  be  sQbHtontially  cnmpUed  with.     (  2TS. 

bondholder  may  loae  his  rights  by  laAu.     %  276. 

rights  of  holder  of  inoome  bonds.     S  277. 

effect  of  transforming  a  partnership  into  a  eorporatioa.    g  37S. 

aborbTs  oorpontions  reincorpoikted  under  a  general  law.     3  279. 
Oaat«r. 

See  Qoo  Wabbakto. 
Ownerahip. 

of  real  property  by  corporation.     See  Gorfobatb  Powibs,  snhd.  6. 
Puta  oontntcta. 

See  CoBTBAOTS,  snbd,  7. 
PartiM. 

3e«  Acnova;  Stocxkolsers,  sahil.  31. 
1.   To  aetioM  by  itodhotder*  —  flahaiff. 

wBen  a  single  stockholder  may  sne.     g  45S4. 

whsn  not  neoesoiry  to  join  all  the  stockholders  by  name,     g  4565, 

but  plaintiff  must  join  the  other  stockholders  or  sue  for  them.    §  4S66. 

suit  mast  be  lomi  fidt  for  those  in  like  iotereat  with  plaintiffi     1 4567. 

fnrthar  of  this  nibjecL     S  4568. 

whether  atoeUtolder  must  have  been  lueh  at  the  time  ot  the  grievances  com- 
plained of.     S  4569. 
diatinetion  between  the  Federal  and  State  rule  on  this  aubjecL     §  4570. 

relation  of  the  State  rule  to  the  mle  against  champerty  and  maintenance,  i  457L 

when  the  etockbolders  mnst  aue  oa  beholl  of  the  oreditors.     1 4572. 
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Far  tiea —Partnership  INDEX. 

Parties— (Continnad). 

dootriDs  that  a  penon  not  »  •tookhold«r  oaanot  be  joiuad  with  •  ttooUialdar. 
9U73. 
2.  PoTtUt  dtfendoM. 

geDnal  ooaaidsrationi.     t  4677. 

when  tha  corporation  mnat  l>«  mad*  a  party  dslandant.     S  UTS. 

in  eontMt*  betweon  itockholdsn  and  third  persona     S  ^79. 

•zeeptioa  where  the  oorpoiation  ii  disMlred  or  in  liquidation,     1 4M0. 

when  tibe  directort  mnst  be  made  partia*  defflndaaL     J  4581. 

whether  the  direotore  mmt  be  Joined  or  may  be  med  lepaiateljr.     |  iS8& 

whether  the  ahareholden  mmt  be  made  parties  defendant.     |  46S3. 

neceeury  paitiei  retming  to  Join  aa  plaintiffi  may  be  joined  aa  defendutL 

SiGU. 
when  third  partiei  moat  be  Joined  aa  defendant!.     |  4680, 
third  penona  mnat  ba  joined  if  tbeir  intareata  will  be  afieotad  bythedsoeab 

g458e. 
when  third  partiea  need  not  be  joined.     1 4687. 
eorponttion  muat  ba  brought  in  by  prooeaa  or  pablioation.     ■  4688. 
when  atookholdaia  allowed  to  defend  for  tha  oorporaUon.     |  4689, 
when  atookbolder*  Dot  allowed  to  appear  and  defend.     1 46B0. 
when  dsorae  azaonted  againit  thoae  who  were  not  partiea,    |  4691. 
S.  To  aetionM  by  and  agahuf  corfioratioaM. 

corpontiou  when  a  Deoeiaary  plaintiff.     |  TS66. 

oorporationa  aa  joint  plalndffa.     S  7667. 

when  oorporation  a  defendant  in  aotiona  at  law.     §  7608. 

Joinder  ol  sereial  oorporationa  aa  defendants.     1 76tt9. 

when  oorporation  i«  a  neoeeaary  party  defendant  in  equity.    S  7670. 

ia  a  neoaaaary  party  when  holder  of  legal  title,     9  7671. 

corporation  when  not  a  neoeaury  party  defendant,     f  7672. 

direeton  partiea  to  actioni  affecting  the  tmat  rapoeed  in  than.     S  767S. 

preaidant  when  a  neceaaary  party  and  when  not.    f  7674, 

direoton,  tnuteea,  <^oara,  agenta,  eto.,  when  not  neoeHacy  or  ftoptt  partias. 

I  7670. 
when  reoeivera  entitled  to  ba  made  partiea.     1 7C76. 
when  itoultholder*  may  be  partiea  defendant,    f  7677. 
farther  of  thia  anbjaet.     S  7678. 
atockholdera  for  the  oorporatian.     1 7679. 

■tatntory  exoeptioaa  permitting  atookholdera  to  be  anminoned.     %  7C80. 
ether  newa  aa  to  the  joinder  ot  atockholdera  aa  defendanta.     g  7581. 
Btookholdere  when  not  neceaaary  parties  defendant     |  T6S2, 
what  objectiona  may  be  raised  by  one  baring  no  right  to  plead,     f  7633. 
4.  MiteeUamoiu. 

to  actions  to  enforce  payment  of  dividendt.     t  2ZSI. 
to  prooeediuge  by  ereditora  against  Btookholdera.    (S  3481-3616. 
oorporation  as  party  to  anit  in  aqoity.    S  4166. 
Fart  paymrat. 

See  LnntAnom.  Statdtb  ov. 
Partnanhlp. 

diatingnisbed  from  corporation.     1 13. 
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INDEX.  Pkrtnarah^*— PiMdings 

Partttenhipa. 

See  RfoiuiANiunoK;  LuuLnT;  Puouamaa. 
Patroiu  of  htulMiLdrr. 

orgtaiMtion  of.     I  16V. 
PaymMit. 

Sea  DiTiDERM;  Sharbs,  mbd.  1, 

of  (h>rM  of  (took.     3m  Shark.  ■ 

PfttaoiuU  propertr- 

powM  of  corporation  to  tkke,  hold,  tad  tmi(fer.     8m  Corforatr  Povebs, 
■iibd.6. 

■harai  regarded  u.     |  1066. 
Foraons. 

S«e  CORPORATIOHS. 

in  what  aeiue  oorporaCioiia  an.     S  11. 

oorporatlooa  are  porsoni  within  attaohmeot  law*.    1 77M. 

fOrtign  ecrporationa  ara  doemgd  ponona  vhsD.    j  7900. 
Pip*  line*. 

organiiatioD  of  pipe  line  oompaoy .     1 170. 
Pleadings. 

See  AcnoKR;  Froocdurb. 

1.  In  actiont  fiy  iloelAoUUrt. 

manaar  of  alleging  frand.     |  4G0S. 

tnannar  <rf  alleging  negligeaoe  and  mianMDmement.     1 450S. 

aUegatiou  of  iajnry  or  dam^a.     {  4597. 

oSering  to  reitoia  what  the  corporation  haa  received.     |  4S98. 

allegationa  of  bill*  to  aat  aaide  nle«  of  oorpoiata  property  by  the  direotor*. 

!4G99. 
amending  bill  by  oorporation  to  ai  to  make  it  a  bill  by  the  members     g  MOO. 
mle  that  hgii  capooity  to  «na  moat  be  raiMd  by  demnrrer  oranairer.     1 4601. 
mnltifarionanaaa.     1 4602. 

2.  In  action*  by  and  agaiiut  eorporaliont. 

Tarianoe  in  reapect  of  oorporate  name.     S  7S08. 

what  Tarianoe  immaterial,     g  TS09, 

mianomar  and  identity  in  caae  of  corporationa  baviiig  aimilw  aamaa.     S  7610t 

variance  created  by  oaing  nantaa  of  the  traateeB,    g  7611. 

mianomar  in  actions  by  or  againat  joint-itook  companiea  and  nniQc<Brporat«d 

aeaooiationa.     g76)Z. 
mianomer  mnat  be  pleaded  in  abatenieDt.     |  7S13. 
mianomer  amendable,     g  7614. 

efleot  of  anaadment  where  corporation  ie  eaed  in  wrong  name,     g  761S. 
declaring  on  obligationa  iaanad  by  corporation*,     g  7616. 
not  neoeaaaiy  to  aver  that  oorporation  had  power  to  make  the  contract  aned  on. 

g  7617. 
qnalificationa  of  the  foregoing,     g  761S. 
pleading  of  the  defense  of  uUra  vim.     g  7619.  , 

not  neoeaaary  to  arar  eleotion,  qnaliflcation,   appointment,   eto.,  of  oEBoar  or 

agent     g  76Sa 
charter,  when  a  private  act,  to  be  pleaded  and  proved,     g  7621. 
dacUntioiia  npon  atatatea  other  than  ohartera.    1 7622, 
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PlMdingB-Pledgw  INDEX. 

PlaBdingrs~(Ci}iitmaad). 

■tatomeDti  bafora  josticea  of  the  petue.     S  7023. 

pleEuiiiig  in  ftotioD)  od  by-Uwa.     %  7624. 

decUrstion*  if^ftingt  corporations  For  impropsr  or  abniin  szendaB  of  ttatafany 

poiTBra.     I  TG25. 
corpontiani  plead  and  unewer,  how.     3  '6S6- 

non-jolDder  of  corporation  plaintiff  pleadable  io  abatement     9  7627. 
corporation  ai»,y  plead  to  ths  jnrisdictioD  b;  attorney,     g  7638. 
■tags  of  prooaedinga  at  vhich  it  may  ao  plead.     9  7629. 
plea  of  tfa«  diaolation  of  the  corporation.    {  7630. 
plaa  of  non  ttt/actum  bf  a  corporation,     f  7S31. 
Terifloation  of  pleading*  by  corporations.     J  7632. 
allegation  of  oitiienship  of  corporation!  tor  pnrpoiea  of  Federal  jariadiotion. 

f  763a 


In  guo  warranto  proceedings.     See  Qdo  WAnaAirro. 

in  action  by  corporation  for  osaesamentB.     SS  1S23-1S35. 

questions  oF  in  actions  to  charge  itookholdeTs.     $$  362G-3645. 

qaestiona  of  in  creditors'  eoit.     K  3526-3633. 

ealoppel  to  plead  it/tni  vim.     fg  6016-6021. 
Plau. 

See  Plxjuihos. 

of  dissolation  of  oorporation.     %  7630. 

of  non  atfatiian  by  a  corporation.     1 7632. 
Fladgee. 

See  FLIDQEfl. 

of  eharei,  remedies  of,     g  2656. 
PlodgM. 

See  MoRTOAQn;  Sbixu. 
L  Ofdiara,  nainrt  and  ineidttiU  rtf  Qte  tontraeU 

nature  of  a  pledge:  delivery  eesentiaL     B  2616. 

distioetiMi  between  a  pledge  and  a  mortgaf^  of  shkres.     j  2616. 

mortgage  of  aharM  iritb  po-'eaiision  retained  by  Diortgaj^or.     S  Z6I7. 

Qlnatrationi  of  pledges  of  shares.     %  261S. 

title  bow  retted  after  a  pledge,     f  2619. 

•enee  in  which  an  •qnltabis  title  passss  to  the  pledgee.     |  2620. 

notice  to  the  corporation  not  necesnry  to  a  ralid  pledge.     1 2621. 

pledge  of  corporate  stock  must  be  in  writing.     1 2622. 

•bsolnte  transfer  may  be  shown  by  parol  to  l>e  a  pledge.     |  2623. 

incidental  righta  of  the  pledgee,    \  2624. 

taking  snch  a  pledge  from  a  married  woman.     |  3E2S^ 

effect  of  pledge  upon  lien  oF  corputttion.     %  2626. 

oonitruction  of  particular  agrsament*  oF  pledge.     %  2827. 

illuitration  of  an  instrument  held  to  be  neither  apledge  nor  a  mortgage.     |262S. 

atatna  of  the  pledgee  when  the  debt  haa  been  paid.      2629. 
2.   Yaiii^  oM  agaiiat  Oikrd  fO/rHM. 

aasignment  in  pledge  without  delivery  not  good  against  creditors  wiUuMit  notte*. 
e  263.1. 

righta  of  atUching  creditors  of  pledgor.     %  2634. 
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PI«C^««— (ContiDued). 

illiwtrfttioii  oF  aa  sttemptad  pledge  by  a  writing  not  good  kgaintt « jadgrasnt 
creditor.     S  2835. 

power  of  a  pledgee  to  pau  title  to  innoMDl  pnroEiMer.     S  3636. 

purchaseri  with  uotios  take  latijsct  to  rights  of  pledgor.     %  2637. 

what  importa  notice:  addition  oE  the  word  "  trustee."    %  2638. 

Utpmdena.     9  2639. 
3.  Setaniag  C&«  identical  eertfficait, 

a  tight  to  iharei  U  not  a  right  to  certificatM  of  a  partioalar  nomber.     |  2612. 

pledgee  or  troitee  not  boaud  to  hold  the  identical  oertificatei.     !  2613. 

farther  of  thii  anbject.     S  26i4. 

illoatntion:  pledgee  retoromg  vinilar  ifaar**,  thongh  not  the  identical  certiS- 
cate.     g  2646. 

analogona  holdings  as  to  the  identity  of  sharet.     1 2646. 

diitinction  between  shares  of  atock  pledged  to  aeanre  a  debt  and  tnogibles  in 
the  Scotch  law.    9  2647. 

rnls  not  applicable  to  the  case  of  sbaree  of  different  valnea  or  kinds.     S  2S18. 

pledgee  liable  if  he  does  not  keep  on  hand  the  aame  kind  and  nnmbec  of  aharea. 
12049. 

CDstoDi  to  ce-bypotheoate  or  otherwise  ubs  the  pledge.     %  36fi0. 

dootrine  that  pledgee  bonnd  to  retarn  identical  oertiBoate.    |  26G1. 

grounds  of  tbeae  oou&icting  theories.     §  26C2. 

pledgse  no  right  to  sell  before  maturity.     |  2653. 
4  Br\foreim  Iht  eoiUrad. 

ordinary  remedies  of  pledgee,     g  2656. 

his  right  of  action,     g  2667. 

effect  of  the  statute  of  limitationa.     g  2658. 

right  of  pledgee  to  sell  stocks  or  bonds,     g  26G9. 

whether  the  pledgee  bound  to  sell.     S  2660. 

pledgee  bonnd  to  use  diligence  in  realizing  upon  the  secnrity.     S  2661. 

omst  not  sell  more  than  neoeMary  to  pay  debL    i  2662. 

whethcra  mortgagee  is  bonnd  to  see  to  enforcing  contract  of  sale,     g  2663. 

when  the  pledgee  most  collect  and  not  selL     S  2664. 

interpretation  of  expreas  powen  of  sale.     (  2SK. 

express  authority  aa  to  sale  exelndes  implied  authority.    %  2666. 

effect  of  authority  to  sell  at  board  of  brokers,     g  2667. 

notice  and  mode  at  sale.     S  2668. 

doctrine  that  where  the  pledgee  purchaaea  the  pledge  at  his  own  sale  there  can 
be  no  conversion.     S  2669. 

power  to  sell  witbont  oottoe  not  a  power  to  sell  withont  demand.     1 2670. 

coatom  of  selling  at  private  tale  withont  notice  void.     (  2671. 

this  right  to  notice  may  be  waived  by  contract,     g  2672. 

noliae  to  redeem  not  necaesary  where  time  of  payment  fixed,     g  2073. 

aircnmstaocas  dispensing  with  special  notice,     g  2674. 

pledgor  cannot  require  sale  to  take  place  at  any  particular  time,     g  Z6J6. 

rights  oi  the  partiea  in  the  case  of  a  lale  of  the  pledge  peading  an  appeal  and 
before  reveraaL     g  26T6. 

pledgee  cannot  purchase  at  his  own  sale,     g  2677. 

equitable  relief  in  auch  case  to  pledgor.     1 2678. 
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FlsdgM—  [Continaad}. 

pladgM  etn  purobaaa  mt  ft  Judicial  mUs.    |  S679> 
mIb  oI  th*  laaaritiM  aadar  ft  deon«  of  oonrb     |  SASOl 
obligfttioa  of  oorpontioD  to  tmufar  to  purohftaar.    f  2681. 
6.  Action  by  pledgor /or  eonBtnlmi. 

tooder  ol  ftmoiuit  b;  pledgor  not  neoeuftry  to  i^ion,    f  26&i. 
bat  pledgM  mttj  ncoap  lach  indabtodneii.     |  S68S, 
plodgM  may  ihow  tbat  (he  tnuufen  wen  fletitioni.     ■  268S. 
plaftdinfi  praoadent  of  ft  good  oonat  in  trorar  tar  ft  ibar*  oartiBoftt*.     1 9687. 
uothBT  prmedent.     (  2BSS. 
meMore  of  dftnuga*  in  tnoh  om««.     f  2689. 
Polioa  powai. 
ilhri  riM  qfoBtr  eorporatioM. 
guMial  fttatemeot.    S  M70. 
nfttnre  ftnd  axtont  of  tbe  poUoe  power.     1 5471. 
in  raapect  of  tite  poUoe  power  oorpontioDi  lUnd  on  tbe  uma  footing  ■■  iadi< 

Tidoftla.     S  6472. 
tbe  police  power  aztendi  to  the  roftionftble  regnlfttiim  of  oorporfttion*.     S  &i73. 
tl  involved  in  tbe  vUitoriftl  power  of  the  State  orer  oorporfttitma,     |  6474. 
•xtenda  to  the  jndioiftl  diuoUtion  of  oorporationi  for  inwlTBDoy,  ftbnaa  of  fnB> 

ohiaea,  Tiolfttiona  of  law,  etc.     S  6476. 
ftnd  to  oompslliug  the  performftnce  of  tbeir  pnblio  dnties.     S  6476. 
impoaing  penftltiei  for  violating  oharter  proriiioiia.     S  6477. 
polioe  regulation!  mott  be  reaaouable  and  neeeatary.     S  617B. 
illoatratioDa  of  anmaaonftbla  police  regulatiooa  of  corporation*,     g  6479. 
BXeroiaed  wiUkia  wide  limita  of  legialatira  diiorstioa.     |  6480. 
thi*  power  not  in  coufliot  with  the  ezcluaiTe  power  of  Congreaa  to  ragnlata  inter* 

•tate  cotnmeroe.     )  6481. 
teatricting  or  prohibitiog  the  mannfaotnre  ftnd  tale  of  intoxicating  liqnon. 

gS4SS. 
pnniihing  tbe  aale  of  adnltarated  food*  ftnd  drioka.     S  M83. 
tegulation  of,  water  aopply  in  dtiei.     t  6484. 
preacribing  fire  limitl  in  citiea.     S  6485. 
control  of  oameteriaa.     9  6480. 

excluding  cattle  infected  with  coutagiona  diaeaaet.     S  5487. 
auppreaaioQ  of  gambling,  lotteriai,  eto.     t  6488. 
abrogation  of  lottery  franobiiea.     9  6489. 
employment  of  women  and  children,  and  limitiiig  boura  of  labor  in  factorie*. 

{6490. 
regulfttioD  of  ooutracta  betweeti  employer  and  employj.    )  6491. 
deciaona  overthrowing  mob  atatutea,     g  54SZ 
farther  of  these  deciiioDi.     i  6493. 
eoDtinned.    1 6494. 

deciaiona  affinntag  mcb  itatate*.     §  6495. 

whetbec  tbe  legiilatare  can  ezeraiae  this  power  under  a  reaerved  power  of  alter- 
ing and  ameadiog  chartera.     S  549l>. 
laboren'  lian  lawa.     §  5497. 
regalationa  of  oorporatioua  uaiug  agenciea  protected  by  Uaited  State*  patcnta. 

§5496. 
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FoUoe  power— (Ctrntiniicd). 

reqniiing  elecfario  wiraa  to  b«  put  sadergraiind.     9  5199. 

SUto  ragnUUon  of  rulwft;a  bjr  ootnniMiouB.     %  6500. 

eofnpeUing  rulroad  compuiieB  to  maintain  atstiona  at  partionlmr  pUoMk     S  5S01. 

oompeUing  eompMtr  to  naiatua  flag  sUtioiiB  Mid  atop  baini  thereat     i  SSOSL 

compalling  railway  pan«nget  train*   to  stop  a  given  timo  at  every  itation. 

Sfieos. 

compelling  lailway  oompaniei  to  fence  their  tiBoka.     |  S5M. 

compelling  railway  oompaaiei  to  eatsbliib  or  ohanKe  highway  ciOBtinga.     9  6SO0. 

making  railway  oompaniei  liable  for  firea.     B  BSOS. 

impoaing  pieoantioiu  npon  railway  oompanie*  ia  the  raiuiing  ol  their  tl«in& 
16607. 

controlling  railway  eonatniatlon  with  »  Tiew  to  the  pablic  wfety.     1 6608. 

compelling  the  examination  of  railway  employ^  for  color  lilindnsaa.     8  6M0. 

oompelUog  railroad  oompaniei  to  light  their  traoka.     g  G610. 

prohibiting  the  heating  of  railway  pauenger  can  with  atoTsa.     t  6911. 

regnlatioa  of  pauage  tioksts  ot  common  carrisn.    S  6612. 

imposing  penalties  for  deUy  in  deliTsring  fivight.     S  6613. 

preioribing  the  gyanttm  of  damages  for  railway  injnriaa.     1 6611. 

oompelliag  railroad  oompanise  to  sabmit  claimi  to  arbitration.     9  6BI5. 

State  and  mnnioipal  ragnlation  of  itreet  railwaya.     9  6616. 

mniiicipal  ordinancei  requiring  quarterly  reporta  of  street  railway*.     9  6617. 

oompelling  change  of  motive  power  in  street  railroad*.     9  6618. 

iupectioD  ot  tnmpika  roada.     J  S619. 

Bompelling  water-power  company  to  erect  a  fiahway.    9  BG20. 

regnlating  the  oie  of  wharves.     S  6621. 

prohibiting  the  bnsineis  oC  banking.     9  G32jL 

compelling   insnranoi   companies  to  report    their   oonditioa,   liabilitisa,   eto. 
gC623. 

r^nlating  the  bnaineu  of  life  inaaranee.     9  6524. 
Polloe  rallal 

organization  ot  lodety  for.     g  171. 
Political  clubs. 

organiistloii  of.     9  172. 
PooU. 

SeeTECTOS. 
Power  of  attorney. 

See  Aaanxa;  Biam'BA'noH,  aubd.  i;  Trahsvibs  or  Soabm,  inbd.  16. 
Powers. 

8es  CoRPORAH  Powshs. 

of  directora.     See  Dibictobs,  subd.  6. 
Po— a— ion. 

SecTlTL*. 

of  teceirer,  natnre  of.     See  Kkvitbbs,  snbd.  6. 

See  Plkadihob;  Pbocbdurb. 
1.  Matttn  nf  in  aed'oRi  by  itoctholden. 
matter*  of  practice,     g  4606. 
entrie*  in  corporate  books  not  admissible  against  directon.    1 460S. 
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FrftCtice— (Continu  ed). 

wh&t  kaovledge  impntabla  to  diraelon.     ( 1607. 

ratUicattoii  by  a  corpora  tioo  not  implied  from  ui  entrj  of  frmudulant  ti 
on  iU  books,     g  460S. 
1.  MaUert  qf  tn  ac^toni  by  and  agaiiui  eorporaticnt. 

■rbitratjon  bj  ootpo^i'tioiig.     3  7754. 

diaqnalifiotioa  of  a  jndga  who  u  »  member  of  &  corpisatioa  liligant     !  7755. 

dieqiiBlifi cation  of  jncori  by  nuon  of  mambanlup  in  oorporaUouL    f  77S6. 

duqu&lifio&tiou  of  >  juror  by  leaaoa  of  baing  reUtad  to  •  •tauaboldw.     £  77G7. 

enforoamaot  of  mechauici'  liaoi  kgainat  tha  property  of  oorponbooi.     B  7758. 

corp<VBCioaB  nuy  enforce  mechanica'  liena,     i  7759. 

who  ma.y  appeal  from  judgment*  agniiut  corporKtiom,     S  7760. 

qneatioiu  which  may  be  oonaidered  on  anoh  ii[Hiiala      i  7761. 

Mtvi  ai  miton  of  oorporationa  owned  by  tha  8t»ta.     )  7782. 
Prafarencs. 

of  crcditorR,  b;  iniolvent  oarporRtion.     U  919S-6607. 
Proferred  abarea. 

Sae  Shaeu. 
Preicription. 

See  CktRPOiUTiOK;  CuKATtoir. 
Presldant. 
1.  Hii  potoer*. 

nature,  alectioD,  and  tenora  of  tha  offioa.     1 4011. 

proof  of  hia  official  character.     §  4612. 

when  hia  acta  bind  the  oarporatiou,  and  when  not.     1 4613- 

corporation  not  bound  by  hia  acta  in  maoifeit  viotation  of  hia  dvty.     1 4C14. 

nor  whara  be  la  actinft  for  a  third  pamn.     S  461S. 

noc  where  be  i«  acting  for  bimaeU  peraonally.     j  4616. 

two  oppoiing  tbeoriaa  with  rafaranca  to  hia  impliad  powen.     9  4S17- 

Tiaw  which  aaoribaa  to  him  the  powers  of  genenJ  4g«nt  Cor  MdiDuy  bui*aaL 
S46ie. 

view  which  makea  hia  powera  special  and  limitad.    1 4919. 

thia  view  applied  to  the  preaidanta  of  banking  corpontlooi.     t  tSSO. 

wliBt  he  can  do  under  tha  mla  which  Moribea  to  him  Uu  powen  of  ■■  MdiMwy 
baiinasa  agent.     %  4621. 

what  he  oaanot  do.     S  4622. 

grounds  on  which  paraooa  dealing  with  oorporationa  protected.     |  4623^ 

hia  authority  provable  by  paiol.     i  4624. 

hia  personal  liability  for  breach  of  warranty  of  agency,    g  1626. 

larger  powera  inferable  from  usage,  custom,  or  habit  of  aotiag.     B  46S0. 

his  powers  whan  also  general  mauager.     S  4627. 

effect  of  by-laws  or  other  private  instrnmenta  reatraimog  his  powen.     B  4623. 

hia  power  toaohing  the  proaeeation  and  dafeasa  of  anita.     i  462S- 

cannot  contesa  a  judgment  against  the  corporBtioo.     §  463& 

hia  power  to  revive  debti  barred  by  limitation.     %  4631. 

hia  power  to  alien  corporato  property,     g  4632. 

may  acquire  such  power  by  axptea*  anthorintion  or  by  naage.    B  4633. 

eauQot  aaaign  ita  property  for  the  benefit  oE  its  oeditors.     )  4034, 

but  directors  can  confer  thia  power.     9  4030. 
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Freaidaut  — (CoatiDued). 

cannot  coniant  to  the  appuatmeot  of  m  rMrivor.     1 4638. 

cannot  rsleua  claima,  staj  ezeoutioiu,  eta.     1 4637. 

msy  indorte  iti  nejiotubU  pkpar  for  the  poipoM  ol  traiwter.     S  4$3S. 

illDBtratire  holding*,     g  4639. 

poirer  to  oattify  oheekt.     S  4640. 

whetbei;  ba  bH  power  to  nwka  s  promiMor;  note,     j  4041. 

oannot  p>7  ckimi  a^MiMt  tiie  oorpontioQ.     |  4842. 

whethar  pnrebaaa  malariab  reqairad  by  the  oompui;  in  it«  opentiona.     1 4643. 

whetfaar  poirer  t«  borrow  mwiar.    f  4644. 

power  to  bnjr  inalndaa  power  to  bay  od  aredit.     1  4646. 

no  power  to  revoke  aet  of  diraeton.     1 4646. 

oanoot  bny,  tall,  or  leaae  knd.     1 4647. 

when  receire  contr&cta  oE  ashacription  to  itoolc.    {  4648. 

whan  take  an  aaiignment  of  aharaa  of  anotbar  •tockh<dder  to  aecnre  hia  own  dabt, 
(4649. 

how  «iecDte  contract*  ao  ■■  to  bind  the  oorporation,  and  not  bind  hiouaU. 
146Ca 

power  to  n*«  the  eorporkte  »e*L     f  4S5I. 

when  power  to  pay  commiaiunia.     S  46S2. 

diaoharging  the  dutiea  of  other  officeta.     |  4663. 

taking  title  to  himaelt  in  trnat  for  the  corporation.     |  4664. 

hii  powera  under  particular  iiutrnmanta.     1 4660. 

bow  far  corporation  bound  bj  hia  deolarationa  and  admiaaioiu.     S  4666. 

Dotioe  to  him  a*  affecting  the  oorpoiatioii.    g  4697. 

ratification  of  hia  acta,     g  4668. 

thinga  which  a  bank  preaident  can  do.     t  4699. 

thing*  which  a  bank  preaident  cannot  da     1 4660. 

authority  of  preaident  in  a  given  eaae,  how  proved  or  diaprored.    1 4S61. 

illoatntioD*  of  the  manner  of  proving  hi*  authority.    J  4662. 

evidanca  derived  from  previona  ratifieationi  of  aiinilar  act*.     S  4063. 
2.  HitUahOUia. 

hU  liabiUty  tor  torta.     S  4S69. 

his  liability  for  frauda.     g  4670. 

hia  liability  for  miamanagement,  negligence,  ato.     S  4BTI. 

his  obligation*  as  a  fiduciary,     g  4672. 

what  acta  are  eousiatent  with  aucb  obligation*,     g  4673. 

what  acta  are  inoonaiatant  with  anch  obligationa.     g  4074. 

oonvertion  of  corporate  property,     g  467C. 

panranal  liability  on  hia  uAra  ^a  eontraot.    S4676. 

criminal  liability  of  the  preaident  of  a  national  bank,    g  4077. 

when  liable  on  tba  theory  of  breach  of  warranty  of  authority,     g  4078. 
Z.  Hit  tompentaiioa. 

no  compenaation  for  aervieaa  aa  president,  naleaa,  etc     g  4082. 

president's  compenaation,  how  fixed.     S  4683. 

presidant'a  compenaation  for  aervica*  randsrad  outside  the  dntiea  of  hia  office. 
§4084. 
Fresmiiptions. 

Sea  BviDUicc 
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PrMKriptioni — (Coatinnad). 

in  bTor  of  regnlkrity  of  piiwg*  of  Um,    {  685. 

ncma  in  fkror  of  ezamption  from  tazatioD.     |  S8S3. 

i«sp«otiiig  ooipomtioiia.    1 7TiB, 
PrioiltlM. 

See  Cbkdttoiu. 
1,  Prittritli*  anumg  eniilon  Iff  eorporatiott, 

legal  prioritiei  preaerved  in  equity.     |  SS33. 

Jndgmenti  ntidM  in  Uia  cnd«r  ot  their  data,     1 3881. 

whettiar  a  jndgmant  oraditor  obfadoi  a  priority  by  the  Bliog  of  hia  Inll.     1 3S3B. 

diatioetion  at  to  prioritiea  batwean  oraditon'  bill  and  windiog-np  prooaedinga. 
83830. 

State  entitled  to  ba  praferrad  m  a  oraditor.    fi  3837. 

priorit7  of  creditor  fint  ming  itoakhaldaT.     t  S838> 

doatrioe  on  tbii  anbjaat  in  Maine.     I  3S39. 

eontrarj  view  that  the  oraditai  fint  aning  gati  no  priority.     1 3B10. 

whether  A  atookholder  oan  give  a  pteferenoe  to  pattionlw  oraditora.     S  3841. 

what  if  eraditoc  holdi  property  of  the  corporation  deliverad  in  pledge.     |  SS4S. 

priority  of  a  mortgage  of  nocallad  amonnta  dne  opon  itoak  rabaoriptiau.    S  3813. 

among  eradlton  on  mortgage  forecloanrea.     tl  6Z6$'6268. 


Sea  Pi.ni.iinias;  FaAoncm. 

aa  ezaontion  or  attaohment  of  itock  aharaa.     Sea  3hibk^  aabd.  SO. 

to  enforoe  liability  ot  diraoton  for  dsbta.     it  4308-1318. 

to  entorca  atookholdera'  liability.     H  311S-31T6, 

In  oraditore'  rait.    8  3626-3333, 

qnestiona  of  in  aotioni  to  charge  etookholdera.     |§  3669-367S. 

to  enforoe  itatator;  liability  of  direotora.     K  4330-4318. 
Procsedinga. 

See  PuAtniax. 

to  appoint  receiver.     H  eSTS-^OSSfl. 

againat  foreign  oorporatioaa  by  attaehmant.    §t  6059-8065. 

under  writ  of  eieention.     ^  7805-7860. 

againat  foreign  corporation  by  gamiabment.     I9  8069-6061. 
Prooeaa. 

Sea  SiBTiox. 

1.  WIvU  •proem  vtd  in  aetioM  etgc^Mt  eoryoraSoiu. 

writ  of  anmrnona.     S  7490. 
•nbpcena  la  eqnity,     g  7196, 
(■qMM.-  warrant  of  arreet.     1  7497. 
dMringat  and  leqaeatratioo.    1 7498. 

2.  ServiaqfproeemoneorponilioiugmeraUff  —  tfpDa  wAom  moiii. 

State  law  govama  in  aotioni  in  Federal  conrta.     9  7502. 

■tatnta  mnat  be  fcdlcwed  in  order  to  give  juriBdicti<»i.     S  7fi03. 

legiilatnra  may  ohange  modai  of  aerrice,     |  7601. 

rule  where  there  ii  no  goreming  atatnte.     §  7606. 

agency  of  peraon  on  whom  proeaaa  aerved  mnat  appear  of  record.    1 7606. 

whether  the  retnrn  ccnclniire  aa  to  the  fact  of  agency.     J  7507. 

•ervioe  npon  direotora.     g  7608. 
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IRDfiZ.  ProcM* 

ProceM— (Continud). 

■srrioa  upon  offioar  iftar  term  ezpina,  or  ftfUr  offioa  istigned  or  ftbMidoDML 

S7509. 
farther  »( thU  mbisot.    {7010. 
•errioe  npoa  Uw  preiidant.     S  7611. 
•ervioe  on  mmnaging  agent,     t  7612. 

who  aot  manftgiag  ageati  to  reoeivft  taeh  mitIm,     |  7B18. 
■ervioB  cm  general  agent,     1 761i. 

Mrvioa  npon  aooretary,  or  aeoretary  and  treaanrer.    |  7S15. 
■erriee  apop  any  agent  or  empIoyJL    |  TBIS. 
MTvtoe  on  atation  agenta  of  railway  oompaniea.     f  7fil7> 
Mnioe  apoD  penon  having  proparty  in  oharga.    {  7618. 
(etrice  on  any  agent  in  aetiona  growing  ont  of  the  Inuinen  of  hia  ageney. 

(7619. 
•ervioe  npon  «  nulway  lec&iD  loreman.     S  7B20, 
■ervioe  upon  atookholdeca.     S  7621. 
aerrioa  npon  the  oaaliier  of  a  bank.     1 7622. 
aeirioe  npon  raceiTerc.     1 76E3. 
•errioe  npon  olerk,  book-keeper,  etc     S  7G24. 
aerrioa  npon  traTeling  agent.     )  7S26. 
what  agent  can  aooept  Hcrioe.     S  7626. 
anthority  to  aooept  aerrioe,  how  ahown.     f  7S27. 
•arriae  npon  an  offioar  who  ia  plaintiff  in  the  anit.     %  7628. 
•errioe  npon  corporate  officer  temporarily  within  the  juriadiction.     {  7629. 
■abatitnted  aervioe  on  another  ofSoer  where  proper  offloer  not  tonnd.     1 7630. 

3.  Bemlee  — place  and  manner  ofteroM  and  rttum. 

••TTice  where  made,     j  7E3S. 

further  of  thia  aabjeet.     |  7639. 

•totntory  mode  of  lerviM  moat  be  followed.     S  7640. 

following  the  analogy  of  atatntea,     1 7641. 

manner  of  aerrioe,  deliveriiig  oopy,  ete.     )  7642. 

•errioe  by  officer  who  ia  a  member  of  the  oorporatioo.    %  7H8. 

aarvice  by  pnblioation.     i  7644. 

from  and  lofficienay  of  the  retnm.     )  7646. 

objeotion  to  aerrice  and  retnm,  how  madiL     j  7646. 

aervioe  of  notice  of  appeal,     i  7647. 

4.  Servtoi  ofprotxi*  on  /ortign  eorporalioiu, 

what  atatntaa  relating  to  aerrice  of  prooeaa  inolnda  foreign  corporations,    g  8019. 
•arrice  upon  corporationa  created  by  the  ooncnrrent  action  of  two  or  more  Statea. 

{8020. 
■tatntory  mode*  of  acquiring  jnriadictioD  exclnaiTa.     9  8021. 
State  atatntaa  providing  thia  mode  of  aervioe  Applicable  in  the  Federal  conrta. 

SB022. 
eonditiona  of  Federal  jarisdiction  in  action*  againat  nonresident  eorporationa. 

{8023. 
validity  of  atatntea  providing  for  service  of  prooesa  npon  any  offloer  or  agent 

S8024. 
wbaie  foreign  corporation  baa  appointed  an  agent  to  receive  aervioe  nnder  the 

local  aUtnte.    |  8026. 
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Froceu— Fromotera  INDEX. 

Ptomm— (CoDtiuaed). 

proof  of  AppointiiMat  vt  neh  aa  kgant,    1 8036. 

where  it  hM  Appointed  a  Stat*  offioar  u  inoh  ageot.     i  8027> 

jad;jinsDta  agaitut  toTMgii  oorpontioiu  foundad  on  prooea  aarrad  upon  agent* 

appointad  andar  itatutaa  to  reoaiTa  aarrica  of  pinntiai.  good  avaryvbera. 

IB028. 
aarvica  oa  ageat  with  whom  tba  oontraet  w«a  mada.     |  8029. 
BMvice  upoQ  offioar  or  agent  caanallj  within  the  Stata.     )  8030. 
doctrine  not  applieable  to  ageata  appatntad  to  do  tnuineaa  fw  tba  oorpontioB 

within  the  SUta.     f  S031. 
not  neoeaaarr  that  agent  dionld  taaida  oontianonaly  within  tba  StaU.     %  8032. 
agent  mnat  be  repreaentittg  eorpoiattcB  aa  matter  of  faeL    i  80S&. 
•arnea  npon  antMsorporationa  at^anisad  bj  tha  foiaign  Mrporation  to  etttj  on 

ita  bnaineaa  in  the  doroeatio  State.     |  80S4. 
aarrioa  upon  a  director.     S  8030. 
aerrioe  upon  the  "principal  officer. "    S  80S8L 
■erriee  upon  "managing  agent."    |  8IKt7. 
aetvice  npon  any  agent  by  whom  the  oorpoiatiaa  doea  ita  btiaiiteai  in  tha  do- 

meetio  State.     S  803& 
•erriee  npon  any  penon  doing  bnaineaa  fen  (Jia  oorporation.     1  80S9. 
aganoy  expired  bat  baaiaaa*  not  wonad  up,     |  MMOl 
aervioe  npon  itockholdera,     f  8<HI. 
alternative  aervioe.    |  SOil 
•arrica  apoa  *iae-preaidMik    1 8013. 
aarrice  upon  mara  clerk.     |  8ML 
aervioe  npon  recairera.     {  8015. 

where  a  railroad  oompany  haa  laaaed  iti  road  to  another  oompany.     |  SOML 
aervioa  npon  the  agent  who  ii  himaelt  plaintiff  in  the  aotiaa.    18047. 
evidence  of  aervice  of  proaaaa.     |80M. 
conetruetioD  of  particnlar  atatnta*  relating  to  aerrioe  of  prooeaa  on  foreign  cor. 

poratiana.     g  60*9. 
notice  by  publication  in  Hen  of  paraonal  aarviM,    1 8060. 
Production  of  corporat*  booka. 

See  EviDiKCCi  FBociaa, 
Proflta. 

3ae  DiTiDiNM. 
ProhiUtlona. 

See  OowwnunoMAL  BBaTHAimra. 

againat  granting  ebarter*  of  inoorpontion.    8a«  Cohstitdxioval  Banrnuns, 

anbd.S. 
Promoter*. 

iiee  COHTRACn;   OBflAHlUTION. 

I.  Liability  qf,  on  eActr  confniclt. 

raeaDing  of  the  term  "promoter."    1 416. 

peraonal  liability  of  promotara  on  eontraota  made  (or  a  projooted  cimipany. 
1416. 

bat  promoter*  peraooally  liable  although  oontraot  mada  in  nan 

1417. 
rule  applie*  in  alt  caaei  to  manngera.     g  4IS. 
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Fromoten — (ContinDed). 
illDitratioDi.     1 419. 

tiitorf  that  ral«  not  applicable  wbsre  th«r«  ii  k  eorporatloD  4e  facta.    {  490. 
Eaglith  Tiew  that  promoten  Dot  qombbuiIj  liabls  as  partnai*.     %  421. 
tbia  Tiew  farther  eiplainad  and  illaitratad.     g  42S; 
ohartctet  ia  which  liable  a  qoestaon  of  faot.     I  432. 
liable  whaa  ligning  ai  "agent"    g  4S4. 
tlloitratioa  of  the  English  nile.     |  42G. 
promoten  not,  as  nolC  oootribatoriM.    1 49B. 
farther  of  the  Engliih  rule.     |  427. 

th*  Bngliih  doctrine  nimmed  ap  b^  Sir  Nathaniel  lAodley.     S  42S. 
no  aotioa  at  law  by  one  promoter  agsimt  the  others.     1 429. 
Unless  ander  exoeptional  oiionmttaucea.     S  430. 
liability  of  oommttteeman  mbaeqnant!;  joining.     1 4SI. 

members  of  proTieional  oommittee  not  liable  for  oontraet*  of  managing  com- 
mittee.    9  43SL 
jndgment  and  satisfaction  against  one  may  ba  pleaded  in  abatement  by  another. 

f  43a 

evideooa  to  oharga  oommitteemen,     %  484. 
iUnstrations.     1 436, 

evidence  to  oharge  the  aaaoeiates  in  an  abortiTo  oorporation.     g4S6. 
liability  of  associates  for  expenses  of  agents  appointed  toprocars  ahartar.     |  437. 
i,  Lir^ility  to  tht  tharthotdtn. 

liability  to  sobscribers  for  their  deposits  where  the  nndertaking  prores  abortive. 

fi440. 
gronods  of  reoovery  at  law  in  snoh  oases.    1 441. 
illustration.     J  442. 
grounds  of  recovery  in  eqaity.     S  443. 
remedy  in  equity  lost  by  laeha.     g  444. 

equity  repels  aotlon*  brought  for  barratrons  purposes,     g  14S. 
In  returning  deposits,  breach  of  trust  to  prefer  particular  shareholders.     1 446. 
telease  by  contract  of  right  to  recover  deposits.    S  447. 
oonstmotiou  of    saoh  a  contract  —  agreement  to  azeoutc  future  ^reement. 

1448. 
what  oommitteemen  are  liable.     |  449. 
aotioB  at  law  against  promoters  for  daoeit,      |  4fi0. 
measure  of  damages  in  such  actions.     S  ^). 
remedy  in  equity,  of  sbantaker  against  promoten  for  frand.    g  452. 
icovery  in  equity.     )  463. 


promoters  bound  to  diselose  what  Aey  are  to  get  fat  tfaelr  servioaa.     S  460. 

cannot  make  secret  profits  out  of  the  corporation.     ■  467. 

purchasing  and  then  sailing  to  eorporatioa  at  a  bigbsr  price,    t  468. 

iUnstrationa     g  469. 

no  liability  when  the  tnuuaotion  is  fully  disclosed,     g  460. 

company  may  sIGmi  promoters'  contract  and  enforce  it  for  its  own  benel 

9  461. 
not  necessary  to  rescind  the  whole  transaetion.     f  462. 
deduction  for  promoting  company,     g  463. 
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INDEX. 

Promotan— tConUnned). 

eompromiM  of  mit  agRiiut  rendM*.    1 4AL 

meuoie  of  raooTirj  in  equity.     1 465. 

lubility  at  Uw  for  Mont  proflte.    1 466. 

illiutrktioiu.     f  407. 

imnutorial  that  diiecton  of  tha  oorporatian  kn«w  at  tha  fMnd.     S  168. 

lubility  for  tnuiduluit  nprewatatioiii.     |  U9. 

iUnstntiaD.     fi  470. 

dafan»  that  the  aorpontion  niiad  tha  monaf  on  aa  iU«gal  iuua  of  it*  atoe 
1471. 

gronod*  ot  roeoTaiy  agmiiut  ^dan  aiid  abatton.     1 473. 

whather  liability  of  managing  oomitteaman  is  eqoity  for  band  i«  joint  oi  m 
eral.     fi  47S. 

who  may  bring  tha  motion  In  aqnity.     1 474. 

great  Utitada  allowed  in  admiaaion  ot  aTideooe.     fi  470. 

when  tha  fidaoiarj  nlatlon  betwaen  the  promotar  and  the  oompany  oommanot 
1476. 
A,  ^Mt-UofilUir  qf  tie  eontpany/or  etmtrael*  iff  promoUr*. 

oontraota  of  promotan  not  binding  tm  tntora  oompanf.    |  480. 

iUnatrationi.     1 481. 

•ngagamant  with  promoten  ia  a  proposal  to  oorpMation.     |  4S2. 

iUuBtration.     1 4SS. 

not  IlabU  for  aerrioaa  rendeiad  in  promoting  it.     i  484. 

Ulnatratioa.     1 48S. 

limitation!  of  rule  of  oorpocate  liability.     1 486. 

aarrioei  renderad  at  the  nqnaat  of  all  the  eorporatcwa.     %  487. 

role  not  applioahla  where  Uiird  panoaa  Join  the  owparatioo.    S  488. 

diatiDotion  between  oaiaa  where  the  ranedy  ia  in  equity  and  at  law,    1 4Sft 

illnitratiTe  oaaea  where  the  eorponttion  wa«  held  liable  on  tha  theory  of  eab^ 
peL     1490. 
Proot 

of  corporate  aiiatenee.     Sea  Cohpoiuts  BxuiKia^  anbd.  3. 


Sea  Fraitd;  SdwOKimom. 
Proxj. 

Sea  BliotiohI}  VoiiKa. 

right  to  vote  by.     |  SS76. 
Publicatioii. 

Sag  Calls;  ItonoB. 
PabUo  UbrariM. 

organization  of  library 
Public  policy. 

SeaTBUsra;  Ultra  Vnn. 
Public  school  oorpOT&tioiu, 

what  are.     1 2S. 
PnbUouM. 

3aa  Ekineht  Dohiht. 
Quail  oorporatlotu. 

what  are.     j  20, 
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INDEX,    Qttasl-paUia  oorp^u— Qno  wnmuito 
ftoMd-pabllc  coiporfttiona. 

8m  COBPORATIOHSi   ObQAIIIEATIOH,  IDbd.  1. 

Qnoram. 

S«e  BUOTiOHfl,  mbd.  2;  Dirbctors,  snbd.  i. 
geoenllr  coDiidgrad.     3§  72S-729. 
of  direotora,  ud  oambw  th&t  on  Mk     H  3901-393fl. 
Quo  w&rranto. 
S««  RmMiDics. 

origin  uid  oarlj  lua  of  the  writ  of  quo  vxirranle,     i  Bltn. 
riM  of  tha  iaformation  in  the  n&tnre  of  ^tM  warran/o.     STS6. 
termt  of  tha  fonrtii  seotioii  of  tha  Statnte  of  Anns.     1 6769. 
tbeoty  of  the  information  ajitinat  corporationa.     )  3770. 
aoope  of  tha  ramadf.     1 6771> 
moat  b«  proac«Dt«d  by  the  State.     1 6772. 
aucb  aotiona  bronght  by  tha  Attornay-Qenaral.     f  6773. 
whan  withont  a,  pnTate  relator.     S  6774, 
farther  of  thia  anbjeot.     1 677S. 
relator  mmt  be  intereated.     1 6773. 
right  of  State's  attorney  to  oontrol  proceeding*.     |  6777. 
whan  the  reoital  of  a  priTate  relator  ia  surplntage,     S  677S. 
when  Attorney  .General  ordered  to  Ble  information.     S  6779. 
whether  the  Attorney -General  mast  have  expretaatatntoryanthoriiatioB  to  ana, 

16780. 
whather  Attorney-6«D«nd  or  diatriot  att<miey.    S  3781. 
agaiiut  whom  brongbt.    1 6782. 

when  neoeaaary  to  obtain  leava  to  file  information.     ■  3783. 
oircnnutanoes  noder  which  le**e  denied.     9  6784. 

iwning  a  mle  to  ihow  oauaa  why  an  information  should  not  be  filed,     f  6785. 
affidavita  for  and  against  the  mle.     g  6786. 

dismissing  the  information  npon  oanae  ahown  against  its  being  filed,     j  6787. 
rule  on  the  respondent  to  plead.    S  6788. 
proeeas  and  its  aervioe.     j  3789. 
fnithsr  of  this  mbjeet.     g  6790. 
whotber  the  ptooeeding  ia  ciril  or  oriniinaL     f  3791. 

whether  the  information  ahonld  be  framed  u  a  eivil  or  orimlnal  pleading.    9  6702. 
letting  forth  the  ground  of  forfeitarfL     9  6793. 
oontradictory  averments  in  the  same  pangtaph  fatal,     g  6794. 
other  allegationa  which  mnat  be  made.     9  37SS. 

when  the  information  admita  the  ezistenoe  of  the  corporation.     |  6796. 
what  the  information  mntt  state  where  tha  proceeding  ia  to  annnl  traimhiaea 

never  granted.     §  6797. 
oonraa  of  pleading  in  auch  cases.     3  3798. 
when  defendant  mnst  justify  or  disclaim.     9  6799. 
natnra  of  the  plea  of  jnstifioation.     j  6S0a 
attorney-general  demui*  or  teplie*.    9  9601. 
when  court  will  give  jadgment  on  the  plea.    9  6S02. 
anbatanoa  of  the  replication,     i  380a 
what  the  information  most  state  where  the  prooseding  is  to  forfeit  tha  fraa> 

ohiaea  already  granted,     fl  BSM. 
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ttno  warranto— Katiflcatlon         IHDBX. 

Quo  warranto— (Cont inn eii). 

burden  of  proof.     {  6806. 

u&tnr«  of  tbe  jadgmeot  whea  rendered  for  the  SUte,     {  6806. 

oncCing  (he  oorporation  ot  pturttenlar  fntnehiM*.     g  6807. 

oaitiog  lUnrpeTB  from  corporate  offioei.     1 6808. 

oneting  mdlTidDsli  of  particalu  (raiiohiiee.     J  6809. 

in  e»Me  of  ■  pretended  corporation  not  legally  organized.     |  6810; 

dUcrstion  io  ifr*.atlag  or  refniing  indgment  of  oniter.     |  SSIl. 

further  of  thia  autiject.     S  6SIS: 

theory  that  oorporation  continnM  to  exist  nntil  exeootieD  at  the  ^dgnoik 
S6S18. 

joriediotion  to  rcTiew  eleotiona.     H  3S79-SS81. 
Bailroad  oorporatioua. 

See  NiaLiaBHOi;  Torts. 

1.  PotBtTt  of,  in  gtnerai.     See  CoBVOSiTi  PowBM,  inM.  ft 

2.  Jtteeiver*  nf  railroadi. 

appointing  reoeivera  of  railroad  oompaniea  which  fail  to  opemte  their  roadt. 

8  7202. 
bnildlDg  or  compUtinj  a  railroad.     1 7203. 
performing  contrast*  of  corporation,      g  7201. 
ooort  will  cany  one  the  oonatmotion  placed  by  difierent  railroad  eompaniei  spM 

their  own  oontractK     S  7S0S. 
payment  ot  rental  nnder  "  oar-trnat"  leaeea.     |  7206. 
application!  or  miaapplicationa  ol  this  principle.     {  7S07. 
character  of  anoh  oontracta  determined  by  the  local  law,     f  7208. 
vendor  or  leaaor  dedringtopraMrrea  lien  tnoet  comply  wiUi  local  law.     I7SCI9. 
lien  of  inch  leaiea  good  ai  againat  anliaeqnent  mortgageea.     S  7210. 
rioAu  of  rente  where  the  leaaor  haa  reenmed  poeseaaion.     (  TSIl. 
whether  anthoriie  receiver  to  make  new  car-tmat  laaaea.     7212. 
pnrcbaaing  rolling  «tock.     S  781S> 
how  keep  aeoonnte  in  caaei  of  tbe  tweiverehip  of  a  railway  having  aeparata 

diviaiona,     |  7211. 
powen  of  receiver  appointed  by  the  State.    |  7215. 

3.  MiiecUaneout. 

mortgagee  by.    H  6137-6144. 

preferred  olaima  in  railway  reeaivarahip,     ^  7114-7IS4. 

enactment  of  by-lawa.     |  096. 

foreign  taxation  ot.     i  8127. 
&atiflcatlon. 
1.  Bf  turponUion  —  generally. 

preliminary,    g  628C. 

the  general  principlaa  itated.     g  5286. 

the  ratifying  agency  or  body  moat  hare  had  power  to  do  or  antborin  tbe  aot 
ratified,     g  fi2S7. 

aot*  tiUra  vira  the  coiporatioo  not  validated  t^  ratificatiou.    f  6288. 

ratification  createi  an  eetoppeL     g  D2S9. 

aoooeuive  ratifioatiooa  evidenoe  of  general  anthority  to  maka  aimilar  eontracta. 
<6290. 

ratifioation  validates  defective  eiBcnldon  of  corporate  pov«ra.    g  6291. 
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INDEX.  BatUtcatiDn 

BaUflcfttioii— (Contttin«d). 

iUnatrAtiona  of  tb«  foregoing.     %  029*^. 

•enw  in  whieh  (hit  rale  u  to  b«  Dudentood.    S  G293. 

Mctaoda  to  the  validation  of  contracts  not  mmds  in  wiiHng  m  raqnired  by  atat- 

at«.     g  G394. 
whether  an  instrument  defeotivaljr  azaonted  mnit  be  ratified  by  an  inatrument 

of  eqnal  dignity.     )  G2W. 
theory  that  a  ratification  cannot  cnn  the  failure  to  affix  the  corporate  eaal. 

15296. 
state  of  the  Eogliah  law  a«  to  latifieation  by  corporationa  of  informally  ezeoated 

contracts.     S  G2QT. 
ratifloatioD  by  aoqaieaoenoa  after  knowledge.    1  B2B8. 
mtificatioti  by  failing  to  dieavow  promptly  after  knowledge.    ■  SSQ9. 
latifioation  by  fuling  to  diaaent  within  a  reasonable  time,    f  S300. 
what  i*  a  reasonable  time  generally  a  qneation  of  fact.     |  fiSOl. 
middle  doctrine  that  silence  after  knowledge  is  marel;  pnsamptiTe  evidenea  of 

ratification,     g  5302. 
receiving  and  retaining  tbe  benefit  of  the  naanthorised  sot  after  knowledge, 

gsaos. 

illnatntions  of  this  principle.     S  S30i. 

efiiwt  of  a  ratifioation  npon  intarrening  lighta.     |  6306. 

general  tale  that  ratification  can  only  take  place  with  fnll  knowledge.     §  5306. 

for  this  pnrpoee  knowladga  of  ditveton  is  knowledge  of  corporation.     9  5307. 

knowledge  of  directora  how  far  oonelnaiTely  presnmed.     g  5308. 

this  preaumptioD  denied  in  respect  of  officers  of  the  corporation.     S  5309. 

knowledge  of  a  single  director  or  trostee.     |  6810. 

distinction  between  nnanthoriied  aot  of  agent  and  of  intermeddling  itrauger. 

I3S11. 
rktification  preeimed  on  alight  evideooe  where  aot  beneflciaL     S  G3I2. 
what  aots  will  be  a  ratification  wbare  the  traneactioD  it  formally  reported. 

16318. 
rstifleation  by  tbe  fnll  body  of  atockboldera.     %  6314. 
what  acts  may  be  ao  ratified,     g  6315. 
further  inatanoes.     g  5316. 

ratification  of  oontntcta  between  oorporation  aad  ita  directors,     g  5317. 
ratification  by  directors  of  contraot  made  by  pT«aident.     (  6S18. 
voidable  contract  ratified  by  settlement  of  aooonnte  tberennder.     %  6319. 
ratification  by  part  payment,     g  5320. 
ratificaUoo  of  oontraota  made  by  promotera  prior  to  organiaatiDD  of  e<«poratton. 

gessi. 

ratification  of    contraot*    made    in   oorponte    name    before  folly  organised. 

9  6322. 
ratification  of  oontraota  made  with  a  predecessor  corporation,     t  6333. 
adoptioD  of  contractor  by  precedent  partnenhipa.    |  5324. 
not  iiiiiiiiiwaiji  to  plead  ratification,     g  6325. 
ra^oation  of  aot  of  treasurer  in  affixing  seals  to  notes,     i  6326. 
evidence  of  ratification.     3  5337. 
facta  not  amonnUng  to  a  ratification,     fi  6388L 
when  ratifioation  not  necessary.     1 5839. 
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BatiflcaUon—Becalvan  INDEX. 

Batiflcation— (Coatuined). 
2.  Miteellaneou*. 

by  corporatioQ,  of  soti  id  Agenta.     gg  493B-«M7. 

of  invalid  mortgage*.     |  6183, 
Beal  property. 

Sea  Land. 

powen  of    corporation   m   to  ownecihip  Mid   tiaiuNr  of.      See    COKTORATm 
FowBBS,  SDbd.  6. 
Becaivera. 

See  Dissolittioh;  FoRiiaH  Reobitkrs;  inboltbitt  Corpobatioks. 

1.  Appointment  of. 

sppointment  of  reoeivsrt  largely  diaoretioDuy.     §  6823. 

ooatt  nuy  impoBe  equitable  oonditioDi  u  ft  oondition  precedaot  to  tb«  appoint. 

ment    9  6821. 
ftn  example  of  an  order  imposiiif;  «nch  eonditiona.     9  B82S, 
oironnutaDcei  uader  which  receivarB  appointed.     §  6826. 
circnmitancea  under  which  cot  appointed.     \  6827. 
vhare  a  basiDeia  corporation  ia  diaaolvad.     i  6828. 
whero  the  atatute  makea  the  direoton  traiteai  to  wind  np.     %  6829. 
no  inch  appointment  ualsaa  on  application  of  a  party  in  interest,    i  6SS0. 
attitude  of  atrangec  to  litigation  who  proouraa  faimaalf  t«  be  appointed  reaeiror, 

IGS81. 
appolntmaat  where  a  ehuroh  oorporatioi)  ia  diaaolved.     3  6832. 
in  aaitt  in  eqaity  to  forecloae  martgagea.     \  6833. 
how  for  a  court  of  equity  will  Maame  the  nuuageinaot  of  a  boaineaa  by  recaiTsr- 

•hip.     S  6834. 
where  the  eorporation  haa  made  a  voluntary  aaiignmeut  for  ita  creditora.    S6S35 
where  the  corporation  ia  being  wound  np  by  ita  directora.     |  6S36. 
appomtmeat  to  «eqneater  earnings  of  a  corporation  having  public  dntiea  to  pei 

form.     3  6837. 
in  prooeedin{(B  to  enforce  judgmenti.     S  6838. 
creditor  muat  be  either  a  judgment  or  a  lien  creditor.    3  6839. 
fortber  of  tbia  rule.     |  6810. 
ftt  the  aoit  of  auretiea  oi  guaraotora.     9  6S11. 
At  the  auit  of  a  minority  atookholder.     3  6842. 
on  the  application  of  the  corporation  itaelf.     S  8843, 
on  the  application  of  the  defendant.     )  OSU. 
at  the  auit  of  directora.     3  6841S. 
at  the  anit  of  the  State,    g  6816. 

where  the  corporation  entera  a  combination  called  a  "trnat.'*    30847. 
not  appointed  where  there  are  no  aaseta  to  adminiiter.     3  0848. 
appointment  of  recetvera  of  companiea  in  England.     I  6849. 

2.  Juriidietion  to  appoint, 

jQTiediction  to  make  the  appointment.     3  6S&4. 

joriadiction  to  appoint  aa  between  Federal  and  State  oourta.    f  tBSb. 

federal  jnriadiotion  not  onated   by  diaaolution  of  oorponktion  in  State  ooart^ 

3  6808. 
mob  jnriadietion  aa  dependent  apon  venue.    3  6807. 
appointment  of  reo^Tei*  by  the  legialatare.     S  68SS. 
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IND£X.  Beceiv«n 

Aecalvera —  (CoDtinued). 

further  of  thia  subject,     g  6859. 

power  to  appoint  reoeivera  of  foreiga  corporatEoiu.     f  68C0. 

furtber  of  this  ■abjeot.     S  8S61. 

how  under  «t*tnt««  of  New  York,    g  G8G2. 

effect  of  the  peudenc;  of  a  prooeediog  by  tbe  Suite  to  disioWe  the  cnrpontion, 

S6SG3. 
appointment  preiumed  Tslid  when  coUaterftlly  aittmclced,  eto,    1  686^ 

3.  If  Ad  appoiitled, 

who  (hoald  and  who  ahoald  not  be  appointed,     g  6868. 

whether  one  corporation  may  be  appointed  receiver  of  another  corporation. 

8  6889. 
number  of  recsirars  to  be  appointed.     |  6870. 

4.  Proetedingi  to  appoinl. 

at  what  atage  ol  the  proceeding  appointed.     %  6873. 
partiea  to  the  application,     g  6874. 
boodboldera  not  neoesiary  parties,     g  6875. 

condnut  of  tba  litigation  by  tbe  tmateei  oouotnde*  the  bondholdera,     g  S87S. 
nnaacnred  orediCori  not  neoeuar;  parties,     g  6877. 
appointment  on  oompUint  of  minority  itooiiholdere.     g  6878. 
appointmeat  by  the  oonrt  of  it*  own  motion,     g  6879. 
notice  of  tbe  applieation.     g  0S80. 
further  of  thia  lubjact    I  6881, 

manner  of  atating  the  grounds  of  the  application  in  the  bill  or  petition,     g  6S82. 
further  of  tfais  aabject.     S  6883. 

relation  of  tba  proof  to  the  pleadings  in  euch  applfcationa.     g  6881. 
•bowing  oanae  againat  the  application  and  making  the  appointment.     9  6865. 
scope  and  termi  of  the  order  of  appointment,     g  6888. 
appeal  and  m^ertedetu  of  ordgri  appointiag  receivers,     g  6887. 
taking  and  aaviug  eiceptiona  with  a  riew  to  anob  appeaL     g  6888. 
qualifying]  taking  the  oath  of  office,     g  6889. 
6.  ^tet  q/  appdntraaU. 

effect  of  the  appointment  upon  pending  aution*.     g  6893. 

does  not  mepend  the  right  of  aotion  against  corporation,     g  6891. 

effect  of  receirerahip  without  dissolution  upon  silsting  rights  of  action,     |  6S9S. 

receiver  can  be  made  a  party,  but  only  on  bis  own  motion,     g  6896. 

injunctions  against  the  proeeentiou  of  actions  againat  the  corporation,     g  6897. 

appointment  tuipends  the  power  of  other  eonrti  to  interfere  with  the  inbjeet  of 

the  reoeirenhip.     g  6898l 
exception  in  the  oase  of  receirer*  of  national  banks,    g  6899. 
impends  rigbta  of  aotion  by  the  corporation,     1 6900. 
prevents  new  rights  of  aotion  from  aooming.     g  6901. 
suspend*  righta  of  action  by  oreditors  against  itookhcdden.     g  6902. 
does  not  displace  liens  v  other  vested  righte.    |  BOOS, 
bow  affeeti  the  ninning  of  interest,     g  6901. 

effect  of  appoinbnant  cm  tbe  rights  of  pnrehaaer  pttidmte  liM.    g  090S. 
wbers  the  oorporatian  is  a  member  d  a  partnership,     g  0006. 
when  failare  to  apply  tax  reoeiver  eitinguiihBS  the  debt  ot  the  corporation. 
g6907. 
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Beceiver*  INDEX. 

SaceiTera— (Contutned). 

inriadiotioii  over  property  ot  non-rMidant  •tocktioldsTE  tiircnigfa  receiTsr.    S  G90S. 
dirtribntioa  under  reeeirer  patdaUt  lUt  conclmire  io  ■  Nbeeqiwiit  prooeeding  to 

dissolve,     g  6909. 
oommenceiaaDt  of  windiog-np  pFooesdingi  snspeiida  fimflar  righte  ot  action, 

S  6910. 
power  of  k  oonit  to  modil;  coatr»cti  entered  into  prior  to  iosoWeDoy.     S  G911. 
decision*  andar  particiilar  StAM  ctBtntea.     j  6912. 
9,   Titlecuidjxuiationi^  receiver. 

Teoeivar  not  a  pnrcbaaer  for  valne.     |  8917. 

how  fftr  title  Tsatod  oat  of  corporatioil  uid  rested  in  TeeeiTar.     §  6918. 

whether  takes  title  by  reUtion  from  the  date  of  appointment.     3  691 9. 

how  in  case  of  atatntorj  receiver.     S  S92D. 

no  light  to  take  ont  of  poasenion  of  a  stranger  to  the  action,     )  09SI. 

DO  right  to  poaseuion  of  gooda  previotuly  levied  upon  in  a  oonrt  of  law.     1 693S. 

fntthai  M  to  the  natare  and  extent  of  his  title-     S  C923. 

what  property  paaaes  to  him  in  particular  oasee.     J  69SA. 

title  and  en«tody  of  a  receiver  pauUnle  lilt.     §  8926. 

Jadgment  oreditora  may  nbject  earnings  until  mortgagee  or  receiver  takes  po*- 

aeaalon.     I692S. 
eonrt  will  protect  the  poasassioD  of  ita  reoeiver.  |  6927. 
how  far  protect  his  right  to  poaaasaion.     I  69S8. 
oonrt  will  protect  ita  receiver  though  ecroneoualy  appointed.     S  8929. 
atatntBe  pnaishing  the  ref  awl  to  deliver  property  and  records  to  receiver.    1 6030. 
levying  attaohments  and  siecationa  on  property  in  poeaesaion  of  receiver-     |  N31. 
whether  prior  earnings  of  the  corporation  aabjeot  to  levy,     g  6932. 
■Botieya  earned  by  the  receiver  not  enbject  to  gamiahment  aa  agsiatt  the  oorpo- 

ration.    1 6933.   ' 
liable  to  ganuihment  after  order  of  distribution  made,     |  6934. 
prooeeding*  to  reoover  property  Mixed  by  the  reoelver.    S  6936. 
7.   Whom  tha  recrftw  reprtienli. 

whom  the  receiver  represents,     J  6&39. 

the  receiver  the  sgeat  of  the  coart     S  OMO. 

«sd  oonrt  bw  plenary  control  over  him,     I  6941, 

hence  the  court  will  perform  his  contraots.    f  6942. 

and  those  of  his  predacestor  in  office,     g  6943. 

validity  of  receiver's  aots  not  qaestioned  eollatenlly.     g  6044. 

npreaants  all  parties  in  interest,     g  6946. 

represents  all  the  oreditorv.     g  6948. 

may  bring  aotitoia  to  charge  directon  for  tveacnes  ot  tmsL     g  6947. 

theory  that  he  stands  in  the  eboee  of  the  oorp<»ation.     g  6948. 

in  what  iense  the  rspreflentative  of  the  corporation,     g  6949. 

may  impeach  frandnlent  aonveyancea  made  by  tha  corporation,     t  G930. 

further  of  this  «al>]eat.    j  6951. 

and  other  illegal  diversion  of  its  fanda.     g  695S, 

may  sue  to  reoover  assets  fraudulently  diverted  by  the  offioera  of  the  nK^oia- 

tioD.     1 6963. 
corporation  not  bonnd  to  redeem  obligations  of  •  reenver.    g  69S1 
estoppel  agunat  receivers.     S  6958. 
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RecolTen — (ConUnued). 
S.  Ootitetiiig  the  Mtett. 

what  M*ati  pui  to  the  rflMlnr.     |  6969. 

nuiy  have  »  maadaituu  to  compel  SUta  offioar  to  pay  enr  faniU.     |  fl96(h 

what  rights  of  action  pasa  to  him.     i  6H1. 

enCoreiog  liability  of  atockholdeis.     S  Q96Z 

tha  aams  aubjaot  contiaDed.     S  6963. 

theory  that  debtora  to  tha  corporation  hara  full  right  of  ast-off.     S  6901. 

whsthar  debtor  eatitled  to  iflt-off.     )  S96B. 

f  urthar  of  thi«  aabjeot.     g  S966. 

noright  of  Mt-offin  raapoct  of  olaiau  pnrohaavd  af tar  •napauaion.     |  8967. 

dootrine  illnitratad  by  the  o««a  of  liaak  billa.     |  6908. 

aiding  tha  raceiTar  by  writ  of  uiiataaoa.     |  69S9. 

dsliTary  of  property  to  reoeiTer  anforoed  by  prooen  of  oontempt.     |  6970. 

ramady  of  raoeiTsr  in  OMa  of  property  lariad  on  by  ahiTiff  prior  to  hi*  app<^t- 
mant     |fl97L 

la«a  of  money  depooited  in  bank.     1 6972. 

powar  of  TsoaiTet  to  oompromiM  dabta.     1 6973. 

9.  Aetioii*  bf  tteeiver. 

irhethar  tha  reoaiTer  oaa  me  withoat  azprMa  antborit^.     |  6077. 
what  oonatitutea  aunh  aathocity.     f  0978. 

whathet  he  mnib  me  in  hia  own  name  or  in  tha  nana  o(  tha  Mrpwatian.    1 0979- 
the  Federal  doatiina  on  thia  anbjeot.     1 6960. 
reoeirer  must  plead  and  prove  hie  oSoial  ohanoter.     |  6981. 
partiea  to  aotiona  by  and  agalnat  raMiret*.     |  6982, 
not  neoeaaary  that  oorporatioD  ahonld  join.     1 0983. 
aetiou  by  reMirera  in  oonrti  of  tba  Unit«d  StatM.     1 6994. 
jnriadiotion  of  Federal  eonrta  at  depending  npon  oitiaenahipL     1 096S. 
reviring  in  favor  of  reoeirer  aotioni  commaacBdby  oorporation.     |  6986. 
revivor  of  aotiona  eommenoad  by  the  receiver  and  pending  at  hia  death  or  re- 
moval,    g  G987. 
affect  at  diacharge  of  reoeivar  on  action*  pending  againit  him.     |  0988. 
compnlaory  reference  nnder  the  New  York  Ktatute.     |  6989. 
right  (rf  aoUon  in,  against  stockholder,     g  3510,  tt  »eq. 

10.  Inddealal  poweri  and  dutia  in  adndniittring  Uit  tituL 
following  the  statute,     g  6993. 

Federal  oonrt  receiver  must  proMed  aooorJing  to  the  law  of  the  State.     |  6994. 

dLligenoe  required  of  the  reoeivar.     g  6996. 

redeamiag  from  a  mortj^e.    g  6996. 

affirming  or  diaafflrmlog  sale*  made  after  iDiolveney.     g  6997. 

hii  obligation  to  pay  rent,     g  6998. 

remadia*  of  landlord  —  distreu  —  intervening  petition  —  priority  in  diatribo- 

tioQ.     S  6999. 
reotlvar'a  dnty  to  pay  Uxea.     g  7000. 
railroad  property  not  aaiable  in  part  for  taxes.     |  7O01. 
wtMtbac  a  fiaBOhiae  tax  ovilectible  after  appoiatmant  of  a  receiver,     f  70K 
judgment  against  receiver  for  taxes.    3  7003. 
power  to  lease,     g  70M. 
powar  to  mortgage.    |  7006. 
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BMeiTsn  IKDEX. 

HaoalTm — (ContiDned), 

ftBtboiity  of  a  iMMver  to  inTsit.    |  700S. 
big  power  to  nuke  coDtrftota.     |  7007. 
MDnot  control  corponte  eleetioiu.     S  7008. 
granting  right  of  way  to  another  railroad.     %  7009. 
salsa  by  raosiTera.     f  7010. 
furtbsr  ol  snch  lales.     S  7011. 
control  of  the  conrt  OTsr  inch  sales.     S  7012. 
pnrchaier  takes  sabject  to  what  tieni.     I  7013. 
rscHiTer  parohaaiog  at  his  own  sals.     |  7014. 
snbseqaent  jadgmant  creditor  cannot  redaam.     S  701S. 
compenaation  ot  reeeiTsr.     S  7016. 
«b«a  obargeabie  with  interest.     |  7017. 

1 1.  Prtmmfi  claimi  agamU  tht  fund, 

dnty  and  power  of  the  rsoelTer  in  respect  of  tha  allowanoe  of  "I*'""      S  7022. 

oompromiaing  claims  against  the  corporation,     g  7023. 

adjndioation  of  claims  against  the  estate.     |  7024. 

olaimaats  against  (he  fnnd  shonld  intervene  pro  interaue  tut.     |  702j. 

praatioe  of  making  examination  pro  interuK  mo.    f  7026. 

compelling  third  parties  to  bs  eiamioed  pro  interette  mo.     S  70Z7- 

claiioants  of  property  intervening  by  petition,     g  702S. 

evidence  before  the  master,     g  7029. 

conclniive  efFect  of  decree  limiting  time  for  proving  claims,     j  7030. 

proving  elaim  does  not  bar  separate  aotion.     g  7031. 

12.  Dittributioa  efditfwad  in  lAs  hartd*  nf  fhi  receiver, 
receiver  oannot  diatribnte  without  order  of  oonrt.     S  703S. 
disoretioa  as  to  ordering  reeeiver  to  pay  money,     g  70S6, 
appeal  list  from  order  to  pay  ont  of  fand  in  court,     g  7037, 
remedy  to  compel  distrlbation.     g  703S. 

dnty  of  statutory  rsoaiver  to  settle  priority  of  incumbrances,     g  7039. 

costs  of  the  proceeding  preferred.     S  7010. 

priorities  in  the  distribntiou.     §  7041. 

creditors  preferred  before  stockholders,     g  7042. 

stockholders  sobscribing  to  a  guarantee  fund,    g  7043. 

apscial  liens  to  be  preservsd  in  making  diitribntion.     §  7044. 

marshaling  the  assets  so  as  to  require  the  eihaaetioa  of  special  seeority.     S  704& 

priorities  among  lien  creditors.     S  7046. 

how  under  MasiaohuMtt*  ioaolTent  laws,     g  7047. 

expenditures  of  the  receiver  in  operating  the  property  preferred.    |  7018. 

prior  liens  or  mortgagee  preferred,     g  7019. 

claims  for  damages  for  torts  not  preferred,    g  7050, 

other  demands  not  preferred,     g  70S1. 

taking  and  renewing  the  note  net  a  waiver  of  priority,   fS  7062. 

simple  contract  debts  cootraoted  in  oonstmoting  the  works  of  a  oapoiatuw 

other  than  a  railroad  company  not  preferred,     g  7063. 
prinoipte  which  denies  a  lien  for  benefioial  servioe*  randerttd 

g70M. 
whether  lien  for  attorney's  tees,    g  7066, 
gaveming  prinoipla  as  to  the  allowanoe  of  snob  faea.     g  706tt. 
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INDEX. 

HocelverB — (Oontian  ad). 

•zp«Dditiirss  by  atockholdan  in  bahalf  of  tha  oorporation.     i  7057. 

dabU  oontnuted  prioi  to  or  mt  the  time  of  mortgKgea,     g  7096. 

judgmutB.     1 7069. 

iudgmaata  reooverad  titer  Ksngnmenl:  or  Sling  bill  for  reoaiv«r.     |  7060. 

wage*  of  employ^  opentiiei,  and  laborers     g  70QI. 

who  within  inch  atatote*  and  who  not.     S  70ti2. 

debti  barred  by  limitation,     g  7063. 

demands  of  foreign  racaivers,  aaaigneeE.  eto.     g  7064. 

ordinary  liaak  depoaits.     g  7065. 

depoaita  in  aaving*  banka.     %  7066. 

depoiita  made  by  uviags  bsnbi.     S  T0fi7. 

billholden  of  banka.     g  7068. 

Mluiaa  of  offioen.     g  7069. 

debt!  due  the  United  States,     g  7070. 

•nretiea  on  appeal  bonda.     g  7071. 

uUra  vira  debts,     g  7072. 

aham  atook  snbsoriptions  with  an  agreement  for  raaeiwiOD.     g  70711 

righta  accruiag  sabMqnently  to  the  diaaolntion.     5  7074. 

geuenJ  deposit  of  oonrt  fond*,     g  7076. 

diatribntion  of  aaaeta  deposited  in  another  State,     g  7076. 

validity  of  rettoaotive  atatntaa  tenohing  diatribatioa  of  aaaeta.     g  7077. 

order  of  diatribntioQ  noddr  New  York  atktnte.     g  7078. 
13.  S*»toraiion  qflnul/andt  by  tAe  receiver. 

reoeivera  moat  reatore  truat  f anda  in  falL     %  7084. 

no  matter  how  mnoh  altered  by  the  oorporatioii.     g  708& 

following  the  prooeada  of  trust  fnnds.    g  7086. 

reaaon  of  the  oonfnaion  on  this  anbjeet,     g  7087. 

prooeedi  of  paper  depoaited  for  collactioa  not  a  tmat  fund.     %  7088. 

iliuatraUoDB.     %  7089. 

othetwiee  if  proaaeds  aolleat«d  by  raaeiTBTB.     g  7090. 

nnleaa  oredited  ae  oaeh  by  the  bank  before  its  snapeusiaa.     g  7091. 

naoaaaary  to  traoe  the  paper  or  its  proceeds  into  the  haode  of  its  receiver. 

Sim. 

oootrary  view  that  sneh  oollectiona  a  trust  fund,     g  7093. 

iUnstrationa  of  thia  view,     g  7094. 

money  depodted  inmadiately  before  snapention.     g  7095. 

money  otherwiaa  obtained  by  frand.     g  7096. 

dislinotioii  where  the  onstomer  has  no  deposit  acoount  witb  the  bank,     g  7097. 

general  deporita  witb  banking  company  pass  to  its  receiver  a«  assets,     g  7098. 

what  d«pa«its  are  apwual  and  henoe  a  truat  fund,     g  7099. 

money  delivered  to  ■  bonk  to  pay  a  note  whieh  it  has  transFerred.     g  7100. 

damages  for  the  oonversion  of  a  apeoial  deposit,     g  7101. 

doobrina  that  speoial  depodta  eoavartsd  and  mingled  with  aaaeta  of  corporation 

do  not  give  a  preferenoe.     g  7102. 
doctrine  that,  in  order  to  create  a  preferenoe,  the  property  oonverted  mnct  be 

traced  into  tha  tmat  eaUte.    g7103. 
the  Mine  nibJMt  oon^nned.    $  7104. 
illoatration*  of  this  doctrine,    g  710S> 
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Il»C«iT«rB — (ContinQed). 

evidenoa  to  teac«  aod  identify  the  fund.     {  7100. 

iUoBtnl^va  cusB.    S  7107. 

tnutM  preiumed  to  pay  oat  bit  own  fund*,  and  not  tboM  of  his  cmM  gm  (nA 

I710S. 
oonolniion:  tii'e  trD«  dootrlns  aaggaitad.     §  7100. 

14.  Prtferred  daimi  ia  nxilteag  rectivtriAipe. 

priority  of  olaioM  for  labor  &nd  matorUli  neowwry  for  ka^log  tba  rokd  m  goiog 

oonoem.     i  7114. 
kg*  ftnd  Qstare  of  the  olaims  whioh  can  be  thd*  prttferrad.     i  71IS. 
iUattntiTa  deoiiioiu.     S  7116. 

DO  diitinctinn  between  nnauigaed  and  aMifcaad  olaiin*.     1 7117. 
whether  a  dtroraion  of  fnnde  ueceMM-y  to  rapport  thia  rale  of  pnoti^.     1 7118. 
anoh  olaimi  may  be  ohirged  on  the  eorpm  of  the  property  if  the  inooaie  ie  ianif- 

floient.     8  7119. 
not  neceuary  tlut  the  payment  of  eiiah  okimi  abonld  be  sude  k  eoadi&n  pn- 

oedent  to  the  groating  of  a  receirerahip.    1 7130. 
nntecared  debts  oontraotad  for  the  original  oonatruction  of  imibwada  not  pn- 

ferred.     i  7121. 
eUinu  for  mnteriala  and  labor  fnmiihed  in  bnilding  a  railroad.     )  7I2S. 
clainu  tor  nnliqnidated  damage*  not  entitled  to  preteienoe  over  prior  moi^egat. 

8  712S. 
payment  of  damagee  lo  employit  isjured  in  the  Uae  of  their  dnij.     1 71M. 

15.  Action*  agaimt  nceivtr*. 

leave  to  bring  actions  againtt  the  reeenTsr.     f  7128. 

appealing  from  orden  granting  enoh  leave.     |  7129. 

oircanutkncet  nndar  which  inch  leave  granted  or  denied.     |  7130: 

effect  of  the  act  of  Cougreu  diipenaing  with  the  aeoeeeity  of  leave  to  ane  reoetver. 

g  7131. 
farther  of  thU  eUtnta.     g  7132. 
the  uma  robject  continned.     S  7133. 
raiiioval  to  Federal  oonrt  of  actions  brought  againat  raeaivec  in  State  oout. 

8  713*. 
ravivor  against  receiver  of  BctioDs  commenced  againit  OOTporalioo.     f  7135. 
when  receiver  not  properly  joined  with  the  corporation,     g  7138. 
saiog  the  receiver  inatesd  of  intervening.     |  7137. 
reviving  against  reoaiver  actions  oommanoed  against  corporation  and  reetnuning 

receiver  from  pleading  statnte  of  limitation,     g  7138. 
when  receiver  aad  oorporatioD  Mnnot  be  made  parties,     g  7139. 
indemnity  for  eipeasM  of  litigation  against  the  reoeiver.     g  7)40. 
receiver  entitled  to  any  daCensaa  which  the  oorporatioii  oonid  make,    f  1I4I. 
liens  of  jndgmanta  recovered  againat  the  reeeiver  after  dieoharga,     1 7112. 
prooeadings  to  oondemn  land  in  the  hands  of  r«oeivera.     g  714IL 
condemning  landa  in  the  handa  of  recmvers.     g  7144. 

16.  LiabitUy  and  remtdia/br  lorit  t/frtoeivtr    See  Tosrs.         • 
corporation  not  liable  for  tort*  or  orima*  «i  reoeiver.     1 714S. 
exceptions  to  this  mle.     1 7149. 

a  case  illaetrating  two  of  these  oxceptioiu.    1 7100. 
the  tme  theory  anggeated.     g  71S1. 
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B«calv«rs 

Baooiwn—  (Ooatinaed). 

«xoeption  in  cue  of  peamltdw  (or  lum-coinpliftQoe  with  abitntory  poliw  regnlm- 

tioni.     S  7152. 
eioeption  where  the  receiTsr  haa  been  appoioted  on  the  petition  of  the  corpora- 

tian  itaelf.     |  71S3. 
■tatatory  exception  in  Indiana.     S  716t. 
Beaeral  rola  that  receirar  not  liable  poraonoUy,     S  7169. 
peraonaUjrWble  tor  ultra  iwmtorta.     g  7156. 
troiteea  in  poateaaioa  psraonolly  liable.     |  7157. 
raceiier  not  liable  on  oontraota  DUbde  officially.     S  7168. 
liable  fM  danagaa  teaaltiag  in  death,     g  71S9. 
liable  in  hia  ofSoial  capacity  for  damages  for  torta.     S  71B0. 
applioation  of  the  ttAtnte  of  limitationa  to  Mtiona  againtt  teoeirer  for  damagva. 

g  71S1. 
whan  prooeeda  by  action  and  when  by  interrening  petition  or  motion,     g  7I6EL 
whan  diMbaiK*  of  receiver  bora  aation  ogointt  him.     g  7163. 
feriving  aotion  against  railroad  eompany  after  dixriiarge  of  receirer.     1 7164. 

17.  Receiver' t  eeriificiUe*. 
a'  oertifioate*  and  making  them  a  prior  lien,     g  71S8. 

a  which  justify  the  azeroise  of  the  power,     g  7169. 
droaTOBtancea  nodsr  which  each  certificatei  ha*«  been  ordered.     1 7170. 
to  make  repajta  and  prevent  dilapidation.    1 7171. 
to  pDrchaoe  rolling  atock.     g  7172. 
cMe*  denying  power  to  iaane  anch  certifioateL     g  7179. 
atatntaa  creating  thii  power.     S  7174. 

iaining  anch  certificate*  at  naariooa  ratea:  aelling  them  at  leaa  than  par.    §  7175. 
power  to  BDthoriie  sale  of  inch  certifloatea  at  •  diaconnt.     £  7176. 
circnmctancea  nnder  whioh  it  ho*  been  held  improper  to  iiiue  auch  csrtificatea. 

I  7177. 
iatning  them  to  prevent  a  valnable  land  grant  to  tha  railroad  company  from 

lapsing,     g  737a 
Form  of  anch  reoeiver'a  certificate  of  debentnre.     §  717S. 
Gonclnaiveness  of  the  order  iwning  anch  certificataa  npon  the  pnrchaaer  at  a  fore- 

cloHure  sole,    g  7IS0. 
bondbolden  mnat  moke  their  objectiona  before  the  certificataa  bare  paaasd  into 

the  hands  of  bmmfide  purcbuen.     g  7181. 
■och  orders  can  only  b?  mads  on  bearing  and  notice,     g  7182. 
anoh  certificates  not  negotiable  inatmrneuts.     |  718.*}. 
non-liability  of  indoraer  of  anch  oattificatea.     g  7184. 
other  oonBeqaanaea  of  this  doctrine,     g  71S5. 
personal  liability  of  the  receiver  to  bcmafidt  pnrchaaera  of  frandulsnt  certificatea. 

g7]8e. 

sach   certificates   do   not   displace  the  liens  of    thosa  who   ara  not    parties. 
g  7187. 

18.  Remomng  and  ditcJmrging  rteeiver. 

vacating  order  appointing  receiver,  by  writ  of  prohibitioa.     g  7192. 
revocation  of  the  appointment  and  diandnal  from  the  offioa.     I  7193. 
removing  tbe  receiver,     g  7194. 
appeal  from  order  of  removal     g  7I9C. 
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BwMiven—fCoDtiQQad). 

Taliditj  of  oonditioni  ia  order  discharging  reoaiTor.     3  7196. 

effect  of  order  limitiDg  lime  for  preeeatiiiB  oUima  whan  raosirer  diach&^acL 
8  7197. 

wmpeQutioa  of  the  reoeiver.     g  7198. 

ooansal  feei.     %  7199. 
19.  Reteivert  of  railroadt.     See  Eailboui  CoRPOsATioifa. 
SO.  Jtaxixrt  qf  ineurance  annpanie*.     See  Insdbangb  Cobpoeuiiohs. 
21.  Fortisn  reateert.     See  title  Forbiqh  Rkcbiviba. 
Hscords. 

See  EviDEHm;  anbd.  1. 
Bedemptioiu 

of  eiroaUktiag  note*  of  natiooftl  banks,     {  7310. 

from  sale  nuder  exeoutlou.     g  7S68. 

of  capital  atook.     Sea  Camtai.  Stock,  snbd.  11. 
Biegiatratioti. 

See  TitANarBRB  o>  Sbaseb,  aulid.  4. 

of  tranafece  of  aharea.     gg  23GS-2384. 
Begrulatioit. 

diatinguiahed  from  by-law.     |  937. 
Bisiiuttatenient. 

See  Mandauds;  MEiuiBa,  Bxpolsiom  Of,  anbd.  a. 
Sel&tloii. 

of  atoekholdera  to  corporation.     S  USB. 

baCweea  broker  and  cutomer.    %  2692. 
^leua. 

of  ahsreholdera.     See  Capttai,  Stock,  aabd.  3;  DzxiHsia,  anbd.  4. 
Bolial 

form  oF,  in  proceedinRa  againat  «tookholdera,     fg  3C36-3646. 
B«ligioiw  corporationK. 

enactment  of  by-Iawa.     g  90S. 
Sem&indDrmaii. 

right  of  to  dividends.     Sea  DiriDiNca,  aubd.  6. 
Kemediea. 

See  A<7noNS;  Pbooudinim;  SoBsCBipTtOHS,  anbd.  12. 

of  defcaoded  ahareboldera.     g)  142i-U31. 

of  preferred  Bhareholdera.     gg  2289-2296. 

to  compel  payment  of  dividenda.     g  2227,  tt  ttq. 

to  enforce  ahare  aubacnptioat.     g  1762,  tt  teq. 

againat  peraoni  Ruilty  of  fritnd  in  stook  aubacriptiooa.    gg  1460-1487. 

of  corporation,  on  commercial  paper,     fi  7386. 

(or  tort*  of  receivara.     See  Biokitbbb,  anbd.  IS. 

remedy  by  writ  of  quo  warranlo.     See  Qdo  Wabkabto. 

of  corporate  bondholders,     gg  6121-6128. 

of  atockholdera  in  equity,     gg  4471-lCll. 

of  atoekholdars,  generally  eoniidered.     SS  4141-4466. 

to  entoroe  atatntory  liability  of  dirwtors.    K  4308-4344. 

ot  corporation  agsinat  anfaithrnl  director*.     H  4118-4128. 

to  enforce  atookholden'  UabUity.     (g  3413-3476. 
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Bemov&L 

S«e  Amotioh. 

ofroceiven.     |i  7192-7199. 
B«moval  of  action*. 

Sea  JuRiSDicnon,  anbd.  8. 

of  KCtiona  by  alien  oorporatiooa,     §7178. 

of  abKTtei,  effect  of.     S  2S9. 


See  CoNiKAcra;  Subscrutioss,  anbd.  13. 


Se«  DoMictLK 

of  corporatioos  for  parpoaes  ol  jnrudiotioii.     Sea  Jurisdiction,  anbda.  1,  1, 

of  corporationa  for  pturpoaea  of  jnrudiotioa  —  luoderii  rale,     (g  7998-7990. 
Besignatioii. 

of  oorporate  office.     S  794. 

of  office  of  director,     g  3SS6. 

of  uatioiul  bank  ditecCora.     g  4305. 
Besolntfoii. 

dutingniahed  from  b;-Uw.     S  930. 
Hespondaat  ■uperior. 

application  of  rule  of  to  oorpontiooa.     $  S276. 
BaBponslbilit^. 

of  officera  and  agsata  to  oorporationa.     %  4992, 
BastrainU. 

Sea  CoNsmaTioKaL  RBBTRiiHTa. 
BoBtrictions. 

See  CoHBTITDTIONlL  BxSTRAIHTS. 

of  proceediDgs  for  amotion.     S  825. 

of  •aatenoe  of  ainotioii.    g  S41. 
Bttvival.  ' 

of  old  corporation  diatingniahad  from  creation  of  new  ona^    S  256. 
Saf«  deposit  compoay. 

organization,    §  158. 
Salaries. 

8«e  COHPBHSATIOH. 

Sales. 

Sea  SHaitts,  inbd.  17. 

of  atock  aliarei.     gg  271^2733. 

by  receivera.     S  7010. 

under  eieontion.     g  7S66. 

of  forfeited  atook  aharea     g{  177&-t779. 

of  aharea  [or  future  deltTery.     g  2711. 
0/ propertjf  nf  earporalioa ioiuiB  eorporotion, 

power  of  a  oorporatioa  to  aell  all  its  property.     |  SMI. 

and  reoaiTO  pay  in  the  atook  of  a  new  oorporatioa.     1 6S42. 

bnt  Dot  to  the  prajudiM  of  ita  oreditora.     §  6543. 

BM  to  Uu  prejndiM  of  atookholden.    g  S5U. 
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Sal«a— (Coutiaued). 

cannot  give  aw».y  all  of  iti  piDpaTty  to  a  nei 

eircamttuices  under  whioh  luoh  pcooeedinga  atts-a  ui 

creditor!  of  the  old  corporation  hare  an  eqaitabls  lion  oi 
farred.     1 6547. 

effect  of  thoa  aelUiig  oat.     i  664S. 

ratiGoation  of  mob  lelliDg  out  by  th«  atookboldars.     g  SMB. 

when  BQoh  tranaactiani  frandulect  and  when  not.     5  6650. 

receiver'a  aalei:   cironouitaiicea  uader  whioh  pnrahaaing  eompany  at  Tend  r 
oeiTGr'i  Bale  entitled  to  eabrogation  of  Hghta  to  old  oompanj.     B  65C1. 
Sanit&riunia. 

organization  of  ■aaitariam  compaay.     i  160. 
Savings  btuilu.- 

SeeBaifKB. 

powon  of,  generally.    B  SMS. 
8oii»  fitciUk 

See  YoajMOUKta;  Quo  Wabiunto. 
Scrip  diTidend*. 

See  DlTiDUiDB,  nibd.  S. 
SmL 

See  CoHTRACn,  inbd.  3. 
Saalod  iiLatminsnta. 

See  CeKiRAOiB. 
Bocrotary. 

See  OvrioiBS. 
1.  In  gtntrai. 

hMttata*.     S4692. 

tennra  of  hia  office.     S  4693. 

ia  the  proper  cuitodian  of  the  aorporato  aeal.     S  4691. 

the  keeper  of  ita  racorda.     B  4696. 

the  organ  of  the  corporation  for  communication  wiA  the  pnblic     B  4696. 

no  inherent  power  to  liind  the  oorporation.     g  4697. 

hia  power  to  indorae.     %  4698. 

hia  power  to  accept,     g  4690. 

hia  powera  where  he  ia  also  general  manager,     g  470IX 

bit  dntiae  as  transfer  agent,     g  1701. 

hi*  liability  for  refusing  an  inspeetion  of  corporate  booka  and  reiiorda.     B  470 

hia  powera  when  called  an  actuary.     %  ilVH, 

compenaatlon  of  secretary,  treaaorer,  general  ageut.     9  4704. 

the  aame  lubjeot  continned.     g  4T(KS. 

eontioned.    g  4706. 

continned.     g  4707. 

whether  dt  faeto  officer  entitled  to  compeuiation.     g  4708. 

no  compenaatioD  for  acta  prohibited  by  law.     g  4709. 

ratification  by  directors  of  payment  of  salary,     g  4710. 
S«curitiaa  of  United  Statw. 

State  taxation  of  property  inreated  in.     g  8093. 
BequMtratlon. 

See  I 
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Elervant*. 

See  Aaiim;  NmLiamoB. 
Borvice. 

Soe  FROOB88. 

of  prooeM  on  corporations.     8e<  Corforationb. 

of  prooaw,  on  foreign  corpontioa.     Sea  i'uKmn,  nbd.  4. 
Sat-oiE 
1.  In  aGfJoni  agaiiut  d^dchoideri  in  generaL 

right  exitti  where  tha  corpontiou  ia  %  going  concerD.     9  3766. 

OMufla  irhen  bh*  oorporatioa  booomea  iniolvent.     i  S7S6. 

r«BaoD*  whioh  denj  the  right  after  inaolvsnof.     9  S78T. 

right  exiata  whare  there  are  no  other  oraditora.     %  378S. 

right  exiata  where  the  debt  ot  the  otapontioa  ia  a  trait  fond;     |  3789. 

where  the  atatnte  gives  a  direct  proceeding  at  law.    S  3790. 

tpeoi&l  ooattaot  for  a  right  of  aat-off.     |  3791. 

distinction  between  caaea  where  the  aet^iA  la  exaoatad  and  where  it  is  aoeie- 
onted.     i  8792. 

it  the  shareholder  is  a  bankrupt.     |  3793. 

whether  payment  ot  corporate  debts  pleadable  by  way  of  set-oS.     S  37M. 

wheUier  atoekholder  may  oomponnd  with  oraditora     S  3793. 

release  by  a  creditor  cI  a  particular  ahareholder.     §  3796l 

afaareholder  cannot  bay  olaima  at  a  disooont  and  plead  them  aa  offset.     |  8797. 

but  may  prove  aa  a  creditor  olaims  whioh  he  haa  pnrohaaad  at  a  diaoonat. 
13798. 

and  for  stronger  reaions  a  itranger  may  do  ao.     |  3799. 

company  may  set  off  calls  against  its  own  debt.     |  380D. 

setting  off  nnpaid  dividends  against  debta  ot  the  oorpontioil.     S  3SQ1. 

where  the  indebtedness  to  the  stockholder  haa  collateral  aeenrity.     %  3803. 

shareholdars  oan   only  assign  debt  of  oompany  tnbjeot  to    right   ot  set-off. 
9  3803. 

polioy-holdere  cannot  aet  off  loai  agunat  lialnlity  on  preminm  note,     j  SSOi. 
%   Undtr  partitailar  tloMa. 

nnder  aeotioo  10  of  New  York  Uannfiotnriog  Law.     |  3S09. 

nnder  the  New  Tork  Baeineae  Oompaniee  Ant  of  1875.     B  3S10. 

in  a  proceeding  by  motion  nnder  Uiswnri  atatnte  for  AzeontlMi  against  the 
atoekholder.    g  8811. 

nnder  Maine  statnte.     %  3812. 

nnder  Georgia  statnte.     i  381G- 
COLareboldm. 

Sea  SrouKHOLDBRa;  CAPtrAi,  SroOK;  8trBsoBimoii& 
L  NatHral  perton*. 

peraona  capable  of  oootractiog.     g  1090. 

by  what  law  the  eabjeot  goTemed.     9  I09L 

alien  frienda.     1 10S2. 

ambaasadora  of  foreign  oonntriea.     |  1093. 

alien  enemiea.     9  1094. 

infants,    g  1096. 

nurriad  women.     §  1096. 

where  the  married  woman  has  an  eqaitable  separate  eatate.     1 1091. 
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basband'*  liability  for  calU  in  rMptot  ol  wifs'i  ahvo^     S  1098. 

2.  Private  eorporatioiu. 

one  eurpontion  ciuinot  beoome  a  itookholdsF  in  uiother.     S  1 102. 

reason  of  the  role,     J  1 103. 

illaitratioua:  railroad  ooDtpMiias.     |  1104. 

further  illiutratioaii  baakiag  companiea.     %  1105, 

other  illuitratioTis.     |  1106. 

caoDot  anbacriba  for  it*  ovn  atock.     i  1107. 

lieiitad  view  that  one  oorporatioD  can  inraet  in  the  ihaiea  of  anottier.     9  1I08L 

iUaitrationa.     |  1109. 

coiueqnenoe*  which  flow  from  thia  Tiew.     1 1110. 

nndoing  aaoh  traniMtioB:  eatoppel  —  loolef.     g  IHI- 

3.  Munieipal  wrporaiiow. 

validity  of  mnaioipal  aalnaiiption*  to  priTata  oorporationa.     S  1115. 
illnatratioQa  of  the  principle:  ud  to  railroad  eompaniaa  valiti  —  to  mann Factoring 

compania*  not,     {1110. 
mis  in  the  abeence  of  direct  oonatitntianal  reetrainta.     |  1117. 
raliditjof  atatntei  anthoriElDg  municipal  inbaoriptiona  to  oorporationa.     |  I1I8. 
power  to  grant  inch  aid  by  way  ot  nbaariptioa  lettled.     |  1119. 
whether  power  exiat*  to  make  donationa  to  loah  oompaniea.     S  1120. 
right  to  mnnicipal  aid  not  oreated  by  general  words.     %  1121. 
right  to  mnnieipal  aid  paaaea  to  new  oompany  on  oonaolidation.     f  1122. 
statute  repealed  before  right  veeted.    J  1123. 
an  illaitration  of  thia  principle.     1 1124. 
another  illnitration  of  the  aama  principle.    S  1126, 
iuvalidity  of  3tate  atatutea  attempting  to  take  away  the  remedy  on  anch  anlv 

•eriptiona.     11120. 
validity  of  otatatea  trauaferring  benefit  ot  anbaoription  from  the  oonoty  to  the 

tupayen.      S 1127. 
inebanoet  of  auch  itatatee  inipairiog  the  obligation  ot  oontraols.     1 1128. 
invalidity  of  atatute  compelliDg  town  to  aabacribe  to  a  railway.     1 1120. 
injunction  to  prevent  iitne  of  bonda  where  terma  of  anhsoriptian  not  complied 

with,     e  1130. 
releau  ot  anbaoription  by  abandonment  of  the  work.     B  IISI. 
pacitiona  "  repreaanting  a  majority  of  the  taxpayer!,"  eta    1 1I38L 
anbacriptioni  by  a  aovereign  State,     g  1183. 
i.  LimitatioM  lif  acliotu againtt  thartAoidtn  —  ingeneral. 

•tatut«B  of  limitationa  apply  both  at  law  and  in  equity,    g  IVM*. 

effect  of  dootrine  that  capital  atook  ia  a  trott  fund,     g  1987. 

whether  ahareholdei'a  liability  i«  in  the  natnre  of  a  apecialty  debt,     g  1088. 

ooatinned:  how  in  cam  of  atatntory  liability.     1 19S9. 

what  are  atatntory  liabiUtiea.     g  199a 

what  Btatiite  applicable  in  action*  by  orediton  against  itookholden.     g  I9BL 

illnaCration:  Oaliforma  atatute  of  three  yeaia.     g  1992. 

applioatiott  ot  atatute*  at  limitation  to  different  (ortM  of  aotion.     |  1903. 

power  of  Lagialatore  to  ahortan  (tatntea  of  limitation,    g  IBH, 

what  i*  the  oommenoement  of  an  action,     g  199S. 

doctrine  of  ataU  demand.    S  1990, 
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when  dafGnBM  not  raiaed  by  demnrrer.     S  1997. 

whoD  declaration  required  to  negatiTe  (UtnM.     i  1998. 

State  adjudioationi,  how  far  binding  on  Federal  oonrts.     S  1999. 

5.  W!ita  the  tUttvU  hegini  to  run. 

general  doctrine,     g  2002. 

doea  Dot  begin  to  run  until  a  call  haa  been  daly  made,     j  2003. 

where  the  statnte  allowi  a  period  of  grace  after  Che  oaU.     j  2004. 

where  the  oall  i«  made  bj  order  of  coart,  or  otherviie,  for  purpo«ea  of  liqnida- 

tioo.     iSOOS. 
whethar  oall  b;  corporation  pnta  the  atatnte  to  mnniDg  aa  againat  oreditora. 

S2006. 
general  power  to  receive  is  not  a  call     S  2007. 
mle  in  Pennaylvania.     g  2008. 

does  not  ran  againat  creditors  nntil  a  defado  diaaolntion.     g  2009. 
where  the  liability  ii  that  oE  a  partner,     |  2010. 
whece  Qm  theory  ia  that  of  aubrogation.     g  201L 
role  in  Iowa:  atatnte  bcgioa  to  ran  aimnltaneonily  aigainat  corporation  and 

atockholder.     g2012. 
when  bia  liability  iaaeaondary.     g  2013. 
preacription  nnder  code  of  Loniaiana.     %  3014. 

where  the  liability  ia  in  the  natnre  of  a  gsaranty  of  payment.     §  2015. 
~n  caae  of  lialullty  in  caas  of  miamanagement  or  delinqaency.     g  201S. 
D  favor  of  one  who  has  tranaterred  bit  fhare.     9  2017< 
in  caae  of  ranewala.     g  2018. 
n  caae  of  bank  billa  and  bank  debts,     g  2019. 
eSect  of  the  lien  of  the  corporation  on  the  debtor's  sharea.     g  2020. 
fraudulent  concealments  of  the  oanae  of  action,     g  £021. 

in  favor  of  corporation,  where  it  has  forfeited  the  sharea  of  a  member,     g  2022. 
in  favor  of  eiecntora  and  adminiatratart.    g  2023. 
from  date  of  judgment  against  corporation,     %  2024. 
in  special  caaea.     g  202£. 

6.  Qaettiona  under  aptcial  itatuie*. 

limitation  as  to  time  when  snit  ahall  ba  bronght  against  oorporation,     g  2028. 
ocntinned.    S  2029. 


atatnte  of  Maine  aa  to  paat  mambera.     %  2031. 

atatnte  of  Maine  of  aix  moutha.     g  2032. 

atatnte   of    New   York   toncbing   demands   of    pareLy  equitable    oogninnoej 

g2iras. 

the  Ohio  statnte  of  March  18,  1639,    %  2031 

7,  Bight*  qfpr^emd  thareAolden. 

See  Capitu.  Stook,  sabd.  16. 

8.  Eenudies  qf  pr^trrtd  AarthiMtn, 

See  Cattcal  Stock,  snbd.  16. 
0,  LiabUi^  <^  tKartAoldtrt  (s  ertditon. 

See  SrocxBOLDiBa. 
10.  DiaatititTt  qfSaaUt]/  Ey  trai^ferrlng  sAotm. 

See  IxAHSFESs  or  Shakes;  Stooxbolsbbs,  snbd.  16. 
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11.  Sightoftohupeclbootiatidpasen, 

See  Books  and  Papiu. 
]  2.  Remediet  <tf  in  equity. 

See  Stock  HOLDKEis,  mbd.  44. 
13.   Eelaue  nftAarriiOlderi. 

Sea  Capital  Stock,  «nbd.  8. 

BhftTM. 

See  CafitjUi  Stock;  TaAvsnB  or  SHAjin. 
I.  Payment  qf — ingmeral 

iDQit  be  paid  (or  >t  their  fnll  Tslna.     S  1562. 

no  power  in  direoton  to  fix  price  of  itook  or  issne  it  for  leM  thta  l»it»  tsIm. 

§1063. 
no  •noh  power  in  Uie  oorpontioti  itaelf.     1 1S04. 
■noh  oontrkcte  not  ftided  in  equity.     |  lfi66. 

effect  of  tfai<  rale  on  the  likbility  of  ahBraholden  to  crediton.     B  1S66. 
•tetemeuti  of  what  the  law  wai  and  is  aaide  From  recent  Kedend  and  State 

holdings     I  1007. 
the  leading  etae,  Upton  v.  Tribileoci,  eoniiderad.     S  ISGS. 
diltinotioii  between  the  Engliah  and  American  oaseg.     S  1569. 
continaed:  Amerioan  doctrine  that  directora  are  tmatee*  for  crediton.     S  1570. 
•oiuroe  of  the  American  doctrine  that  the  capital  itock  of  a  corporation  ie  a  tmit 

fDnd,eto.    S1671. 
thii  doctrine  not  found  in  moilern  Englieh  book*.     S  1572. 
tnrtbar  diitination  between  the  English  and  American  oaaee.     J  1573. 
tnrther  diatiaction  between  the  doctrine  oF  the  Bngtiih  and  American  cawi: 

power  of  Engliih  companiei  to  make  their  own  regnlatioDi  touching  their 

eapital  and  stock.     S  1674. 
a  corporation  oanoot  convert  thit  tmrt  fond  Into  an  ordinary  debt,    g  IG75. 
nor  divide  It  among  iti  memben,  leaving  their  debts  Dupaid.     9  1376. 
nor  release  its  members  from  paying  for  their  shares.     S  1577. 
nor  agree  that  nnpaid  shares  shall  be  deemed  fally  paid  np.     g  IB7S. 
agreementa  that  shares  ahall  be  deemed  "fnlly  paid  op."    {  1679. 
•ucb  agreementa  frauds  on  other  shareholders.     |  I6B0. 
not  iiiiiiiiiiaij  that  other  shareholders  should  prove  that  they  ware  actually  mie> 

led.     I  15S1. 
what  ^teements  avoided  by  the  role,     1 15S2. 
effect  of  redtal  in  certificate  that  the  stock  is  "full  paid."    t  158& 
•nbstitatillg  Uie  paid-up  iharea  of  another  member.     9  1684. 
stock  pud  np  and  money  loaned  back  to  atookholder.    1 1586. 
stock  ismed  to  bondhoiden  as  a  bonas.     g  1566. 
contrary  view  that  receiver  of  sharea  issued  aa  »  gratuity  not  liable  to  ereditacft 

S  1687. 
bonds  issued  to  shareholder*  as  a  bonus,  or  to  indemnify  them  against  assesa 

meots.    g  1688. 
bonds  of  corporation  issued  to  stockholders  as  a  bonus.     |  16S9. 
when  suoh  an  atrangament  valid  aa  between  the  company  and  the  stockholder*. 

f  1690. 
may  be  valid  aa  between  the  members  perionally.     {  1691. 
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in  EagUod  the'  company  i*  Mb)pp«d  by  ita  contract  from  danmndiDg  pajment, 

lint  mAj  faftva  dun^e*  for  tha  (rand,     g  1092. 
avthorit;  to  w11  boada  oo  aathority  for  lelling  itock  at  lew  than  pnc.     S  1B93. 
may  ivna  ita  atock  at  par  in  payment  of  ita  dabts.     |  1S94. 
luuing  aharea  at  lesa  than  par  to  pay  put  indebted  neaa.     §  1B90. 
farther  of  thia  enbject.     §  1E96. 

iaininR  aharas  ma  collateral  Moniity  for  prMtnt  adTaDoaa.     1 15B7> 
iaaoing  osw  aharaa  to  obi  alookholdera  not  to  ba  paid  in  foil.     1 1B98. 
making  payment  by  redaoing  the  oapital  atock.     S  1B99. 
where  tiie  oapital  atock  ia  increaaed.     |  160IX 
2.  PaymaU  in  property. 

payment  in  property  allowed  where  atatate  does  not  require  payment  in  eaih. 

{16U. 
payment  in  property  generally  allowed.     S  1606. 
payment  niut  be  in  money  or  moncy'a  worth.     |  160& 
fnrther  of  tiie  money  or  money'a  worth  rnle.     j  ISOT. 
Engliih  atatementa  of  the  aame  mlc.     %  1G09. 
role  where  the  ohartet  allowa  payment  in  property.     J  1M9. 
what  il  anch  atatate  ia  repealed  after  anbcoription  and  before  iocorpontion. 

•  1610. 
agreements  to  pay  in  property  collateral  to  tiie  contract  of  anbaoription.     |1611. 
£ngliah  deciabn*  on  thia  anbject.     S  1612. 
oUier  Eogliah  caves  illnatrating  tha  mle,     S  1613. 
oontinnad.     fi  1614. 
oontinned.     {  1616. 
tme  Talne  mle.     |  IfllB. 

atandarda  by  wbioh  to  detennine  the  trae  Tahie  nndet  thia  theory.     |  1617. 
rnle  that  tbe  overralnatioa  mnit  be  franditlent.     S  ISIS, 
error  aa  to  valae  no  eridenoe  of  fraud,     j  1619. 
Olnatrationi.     E  1630. 

otherwiae  aa  to  an  ovemlaation  with  knowledge.     S  I62I. 
illnatrationa.     |  1Q22. 

tranafer  of  woithleu  patented  or  unpatented  inventions.     |  1623. 
view  that  the  contract  mnat  be  impeached  for  frand  in  a  direct  proceeding. 

11624. 
when  aaaignee  in  bankraptey  of  eorporation  cannot  d)«affirm.     S  1626. 
whether  fraudulent  OTervaluation  ihonld  be  pleaded.     )  1626. 
manner  of  pleading  it.     §  IG37. 
oouaidBratian  ahown  by  pacoL     {  1628. 
trial  by  jnry  on  the  qneation  of  fraud.     |  1620. 
effect  of  knowledge  on  the  pact  of  crvditori.     j  1630. 
part  oaah  and  part  property.     S  1631. 

payment  not  compellable  except  according  to  tbe  oontract.     S  1<>32. 
when  aabaoription  payable  in  property  ia  demuidable  in  money,     g  1SS3. 
reaoiaaion  of  anch  contract,     g  1634. 
further  of  tbe  reaoiaaion  of  anch  contraot.     %  1636. 
no  right  of  action  in  creditora  againat  directora  foe  frandnleiit  ererrdnation. 

£1636. 
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oorporatiqii  ft  pnrahMer  tor  Taltw.     j  1637. 

Umm  prinoiplM  applieable  to  ths  rsorguiiEBtioit  of  oorparaHom.     |  1638, 

3.  in  ahal  Und  qf  property, 

doctrine  of  preosding  articla  Futated.     %  1612. 

corporation  oumot  aooept  pkymsnt  in  Bpeoifio  propsr^  which  it  ii  not  Mltliar- 

-  imd  to  hold,     g  1643. 
what  Iliad  of  property  ii  "  monej'!  worth  "  to  the  corporation.    S  16U. 
iBeurparating  m  partnership  and  truisf srring  iti  property  in  ezobknge  for  aluwaa. 

31640. 
payment  in  ■arrioet  at  laM  than  par  valne  of  the  (haieo.    |  IBM 
illuatrationi.    |  1647. 

payment  in  newspaper  puffing  and  advertising,     g  1648, 
oontiauad:  no  objeotdon  that  editorials  were  pnblishsd  gratoitonil]'.     1 1649. 
ID  oaaa  of  inanrance  oompanie*,  payment  by  comnuMion*  on  bnsinsia.     S  1630. 
payment  by  sernng  m  director  and  giving  the  oorpomtion  one's  bniineas.    J  IBSl. 
iasoing  share*  to  oScora  in  payment  of  salary.     S  1BC8. 
miscellaneoaa  oonsidantioaa  aa  to  payment  in  eerTiosa.    1 1SG3. 
payment  in  aeouritieB  other  than  money.     !  16S4. 
payment  of  oollatsral  security,     j  1665. 
payment  in  certified  checka.     i  1666. 
validity  oE  paymsnt  by  giving  promissory  note.     S  1^7. 
eEEeet  of  snob  payment  or  aettlement.     S  1658. 
each  notaa  when  nefsotiable.     9  1659. 
valid  in  the  hands  of  indorsees,     g  1660. 
indorsee  entitled  to  mbrogatioik.     5  1661, 

4.  Doetriat  Aai  earpomfion  can  give  away  its  unumtd  lAoret. 

casaa  denying  or  limitlngthe  foregoing  principle.     J  1665. 

new  doctrine  that  a  oorporatian  can,  aa  against  cmditora,  give  away  ita  nnimod 

aharea.     S  1666. 
eontinaed:  doctrine  tbat  a  corporation  can  iaano  its  aharea  in  payment  of  labor 

and  matarisls.     |  16S7. 
eommeats  on  the  decision  so  holding.     9  1668. 
oontinaed:  refasing  to  follow  the  oonstrnetion  pnt  by  the  State  oonrta  npoai 

their  own  statutes  of  incorporation.     S  1669. 
as  ahown  in  the  Missouri  case  of  Sc/aMe  v.  WaOi.     g  1670. 
and  by  other  daciaiona  in  that  State,     g  1671. 
Missouri  decisions  further  considered,     g  1672. 
oa  ahown  by  a  decision  of  the  Supreme  Coort  of  Iowa.     9  1673. 
atatntory  eicaptiona  to  the  foregoing  doctrine,     g  1674. 
Tiaw  Uiat  rule  not  applicable  to  aubaequent  creditora  with  notioe.     S  1675. 
nor  to  any  penon  who  gives  credit  with  knowledge  of  the  manner  in  which  pay< 

ment  has  been  made  or  seonred.     g  1676. 

5.  Ilighi*<iflionaJidepitrehaitrtqfitttpaid*iaTit. 

atatns  of  5onojf(fe  pnrohaier*  of  ao-called  "pud-op  shares."    g  1680. 
protaoted  although  the  eartificatea  do  not  reetU  "paid-np."    g  1681. 
nnsoondneaa  of  thi»  view.     3  16SZ 
illnstratlona  of  the  rale,     g  I6S3. 
iUoatrationa  oontinnad,     g  16S4. 
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otherwisa  a  lubaequsDt  pnrchMer  with  notios.     |  I68S. 

when  reoord  of  do»A  not  aotiaed.     S  lOSfl. 

■nmnder  of  uopud  ahuM  uid  raiBans  to  bonajide  mbioribar.     S  I6S7. 

6.  MiteeUatitotu  haldiagt. 

■tatatea  and  ooaatitntioDal  proviaiona  on  tha  tabjaut     1 1691. 

right  to  rate  before  aharea  paid  for.    f  1692. 

time  of  payment.     S  1693. 

pUce  of  paymaat.     %  169*. 

index  to  oasea  toiniDg  oa  peaaliar  oiroanutuioea.     %  1695. 

iaaniog  niuobacribed  atock  at  par  where  it  i«  worth  more,     g  1696. 

conatrnction  of  particular  charter,     g  1697. 

7.  For/eiiurt  <^;  fouxr  to/or/eit  and  hoa  exeroMd. 

reqaiiitaa  of  a  vjiiid  forfeiture:  a  lawfal  aothorlty  and  a  deolared  intention  to 

forfeit  carried  into  effeob     9  1768. 
power  to  forfeit  moat  be  conferred  hj  alatote.     S  1763. 
Ml  expreaaed  and  bonafidt  intention  to  forfeit,     g  1761. 
the  inteation  miut  be  carried  into  effect  formally.     {  1766. 
power  moat  be  ezeioiaed  in  mode  preaoribed  by  atatate:  by-law,  when  neoeaaary, 

snes. 

illaitration  of  thia  principle.     S  1767. 

when  by-Uw  forfeiting  ahtfea  invalid,     g  1768. 

the  asBeeamants  moat  be  legal,     g  1769. 

corporation  muat  comply  with  oonditioni  on  iU  part     S  1770. 

[orfeitnre  enforceable  although  project  anbaeqnently  abandoned,     g  1771. 

but  diaaentinx  aharebolder  may  recover  back  hia  ioataUmenta.     g  1772. 

waiver  dl  right  of  forfeiture  by  failing  to  aell  for  each  delinquency,     g  1773. 

previooa  miaappropriatian  of  corporate  funda.     g  1774. 

estoppel  to  forfeit  aharsa  of  a  member.     S  1775. 

waiver  of  forfeitnre  for  non-payment  of  premium,    g  1776. 

notice  of  the  intention  to  forfeit,     g  1777. 

mode  of  sale,     g  1778. 

what  notioe  of  aale  muat  be  given,     g  1779, 

inatuDce  of  defective  compliance  with  the  atatnte  aa  to  notice  of  aale.     g  178IX 

8.  Effeel  qf  tath  Jbr/eiliira. 

view  that  the  remedy  by  forfeitare  of  aharea  ia  onmnlative  merely,     g  1784, 

when  exdaaive.     g  I7S5. 

effect  of  forfeiture  pending  action  for  aaaeumenta.     9  1736. 

eorporatioD  may  aaa  for  balance  due  after  forfeitare  and  aale.     g  17S7. 

atatutory  right  of  action  for  raaidua.     g  178S. 

iltnatrationi  oaae  of  a  double  aaaeaament,     g  1789, 

abareholder  entitled  to  regidae.    g  1790. 

atatoa  of  the  aharea  after  forfeiture,     g  1791. 

what  forfeiture  releaaei  ahareholder'a  liability,     g  1792. 

and  raleaaea  hia  liability  to  creditora.     g  1793, 

thia  aubjeot  further  explained,     g  1794. 

further  explanation  of  the  principle,     g  1796. 

atatutory  exoeptiona  to  thia  rule,     g  1796. 

not  ao  a«  to  ultra  eiret  forfoUuraa,     91797. 
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Bhana— (ContlDaed). 

effect  of  uqnienatiM  ud  laolies,     1 1796. 

eoDtinqed:  tha  Bagliih  doctrioa  ttatad.     1 1799. 

dutinctioD  betiT«eo  Uia  Amerievi  and  Bngliih  cum.     |  ISOO, 

illoatntioog  of  ultra  uiru  (orfeitnrn.     J  ISOl. 

eoUoiivo  farfsitnria.     J  1802. 

pmamptuHi  tlukt  atock  wu  rtgolwlj  forfaited.     |  1803. 

9.  RtU^  againtt  tuch  forfdlajt*. 

when  eqnity  will  reliive  aguioit  forfeEtnre.     |  IBOO. 

DO  relief  whersitockfaoliIeT  buacqniescedDiitilchangaaf  aiTenmrtftmBC  |  1807* 

no  relief  oolen  ■tookholder  offen  to  psy  np.     |  1808. 

no  relief  kgunat  forfeiture  by  nun&gen  kftar  aaignnMnt  tor  endttoi*.    |  ISOL 

injunction  gr&ntad  ftgainat  farfsitnra  where  ihue*  ttre  p*id  iu  fnO.    9  1810; 

10.  Powert  qf  corporation  m  rtla^on  to  iti  own  thara. 

iti  principles  goTsming  the  diitrihntion  of  itock.     |  WtO. 

lef(al  reqniiLtaa  ol  &  ralid  iiine  of  atoek.     |  S041. 

■pociftl  itock  in  Miusscbneettl.     |  2042 

right  of  the  holder  of  tiie  certificate,  onder  an  invalid  iama  of  itook,  to  reainnil. 

(20)3. 
loaa  of  oertificate  of  atock — iaiua  of  qew  one,     {  2044. 
nit  by  the  aompuiy  to  detemuiM'  oonflicting  aqoitiea  of  holdera  of  dnplieat* 

eerUficktea.     S  20U. 
liability  of  the  eorporation  for  orariMQaa.     J  2016. 
motive  of  a,  valid  iaane  of  atock  not  azaminable.     1 2017. 
no  power  to  iatna  it*  etock  »t  1ea«  than  par.    1 2048. 
pDTohaaar  of  mch  atock  may  reaciod.     |  2049. 

right  of  prior  atockholden  to  reduoe  it  to  amount  already  paid.     9  2060; 
power  of  a  corporation  to  pledge  ita  nniamad  aharca.     $  8051. 
eorporatioo  may  be  eatopped  from  denying  ita  power  to  pledge  ita  miianwd 

afanrei.     1 2062. 
view  that  a  charter  power  to  mortgage  oapital  itock  refere  to  aotnal,  and  not 

potential  atook.     9  2053. 
coTpontiOQ  oannot  pnrchaae  ita  own  aharea.     1 20&4. 

DDtwithatandiDg  aneh  pnrchaiaa,  etoekbolden  remain  liable  to  erediton.     9  2055. 
reaoiiaion  of  anoh  contracta.     9  20&S, 
liability  of  direetora  in  each  oaeca.     g  SD57. 
ftpplicatioD*  of  the  rule.     9  2058. 
ahareholdera  liable  to  receiver  of  corporation.     9  20SO. 
a  corporation  may  be  vested  with  ancb  power  by  ita  charter,     g  SOM. 
charter  under  which  company  may  pnrcbaaa  ita  own  atock.    9  2061. 
view  that  corporation  may  buy  and  aell  iti  own  aharee.     S  20621 
creditors  alona  can  impeach  a  eale  of  atock  to  the  company.     5  2063. 
view  that  the  oorporation  may  be  the  beaefioial  owner  of  its  own  aharea.     9  SOOt- 
power  of  national  banks  in  thia  respect.     9  20SG, 
ultra  virtt  no  defense  to  note  given  for  inch  atock.     9  206S. 
oannot  pnrchaae  of  one  stockholder  to  the  azotoiion  of  othen.     9  2087. 
eicepUoni  to  the  foregoing  mle.     1 2008. 

power  to  reieene  each  pnrchaaed  abaree — merger — revival     920S9. 
one  corporation  oannot  antMoribe  lor  aharea  in  another.    I  SOTO. 
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SliarM— (Con  tinned). 

but  may  MmetimeB  Kcquira  sli&rw  in  wtotlwr.     g  'iOTI. 

coDtnot  of  the  carporatiou  to  pay  in  its  own  itock — whbt  amotmta  to  a  dafkulk 
12072 
IL   TranMfin  of  Aaru.     See  THAfsnu  a>  Sbabu. 

right  of  tJMnation.     9S  2300-2313. 

lien  of  oorpontioQ  on  its  ibftres.    tS  2317-2>m 

natiire  at  tbare  certifioatei.     g§  2348-2363. 

foTmalitiea;  registration.     Si  21)65-2381. 

unregistered  truufen.     tS  2387-2405. 

prioritiei  ■■  batweon  kttu^ing  cradiCtma  and  Imrecorded  tranifareai.     SS  2409. 
2421. 

eonpelling  traDsfera  in  equity.     £3  24Z5-2441. 

mADiIuDua  to  compel  tmuCera.     S  2445. 

action  at  law  for  refusal  to  leguter.     {g  2447-2468. 

meaanre  of  damages  for  refuaing  to  ttanafar.     gj  24TI-24S3. 

fidaciarj  relation  between  aompan;  and  atookbolder.     SI  2486~S490. 

ita  liability  for  wrongCnl  tnuufei^.     SS  2493-2513. 

ita  dntiea  and  reaponiibilitiea  where  csrtificat«a  are  loat  or  atolen.    SS  2616-K2S, 

transfera  of  ahatea  held  id  tmat.  SS    2537-2651. 

liability  tor  tranaterring  on  forged  powera  of  attorney,    gg  2555-2683. 
11.  Bona  fide  pur duuerinftharet.     See  BoHX  Fmx  FoBaoasKBa. 

in  general.     SS  2687-2601. 

who  are  auoh  parchasera.     8  2603-2610. 

13.  Pledga  mid  uuyrlgagtt  qf  Adra.     See  Flumes. 
nature  and  incidsnta  of  the  contract     SS  26IS-2639. 
validity  aa  against  third  partiea.     SS  2633-2030. 
returning  the  idantiaal  certiSoale.     fS  2642-2S63. 
enforcing  tfae  contract.     S  2656  et  leq. 

action  by  pledgor  for  converaion.     93  2684-2S8& 

14.  DeaUnga  in  thara  uitA  otui  f}in>ugh  br<itrt. 

view  that  tbe  relation  between  broker  and  onatomer  ia  that  of  pledgee  and 

pledgor,     e  2692. 
when    broker    purohaaing    for   cuatomsr    may   reaall   for    hi*    own    aooouDt. 

12693. 
whether  sale  without  notice  ia  ooQTorsion.     S  2694. 
right  of  broker  to  sell  for  failure  to  keep  ftood  margin,     g  2895. 
right  of  broker  to  reimburaemeut  for  adTanoaa  uotwithatanding  sals  without 

notice.     S  2G96. 
a  different  rule  where  Che  aharaa  have  been  paid  for.    S  2697. 
broker  identified  by  a  tbird  party.     S  2698. 

limit*  within  whiab  the  parties  may  make  their  own  ooutraota.     1 2S99. 
usage  of  brokers.     S  2700. 

naages  ol  stock  exchauga  control  only  ao  far  aa  raaaonable.     S  !^01 
rights  of  broker  aa  againat  hia  principal  in  respect  of  atook  purcbasad  for  the 

latter  bnt  not  received.     S  2702. 
factor'!  lien:  pnrohasea  for  agent  of  unnamed  principaL    §  2703. 

15.  "OptUnu,"  "fvtKm,"  "afracbAe*." 

aalea  for  future  dalirery:  wh«n  tender  good  after  Ktpin4i«i  of  time.       g  2706. 
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Sbarea  — (Contiansd). 

option  de&li:  doctriDe  that  no  pnrohase  need  aotuallj  be  made  by  tlie  broker. 

82707. 
coiutrQction  of  an  option  expiring  at  the  end  of  the  year.     8  2T0S. 
liability  of  broker  to  prluoipnl  for  vrongfnlly  closing  out  a  "atiaddle."    9  2709. 
oonelmction  of  atatntaB  enacted  to  prevent  stock- jobbio);.     §  2710. 
dealing  prohibited  by  itatute;  when  pnrohaie  not  to  pari  deliebi.     9  271 1. 

16.  Loatu. 

loan  of  iharei  declared  to  be  a  ntufuwn.     S  2714. 

illnitration:  traneaction  held  to  be  in  tha  natars  of  a  matuam.     J  9716. 
dootrine  that  the  lender  Inaea  hii  right  of  action  by  waiting  until  the  atock 
irhioh  be  loaned  hM  become  extingQiahed.     S  2716. 

17.  Si^iqf. 

whether  iharet  of  itook  within  the  atatnta  of  frauds.     §  2719. 

motivei  of  pnrchaia  immaterial.      J  2720. 

pnrchoaet  by  officer*  of  itockboldera.     9  2721. 

whether  agreement  to  pnrcbaae  oonatrned  to  be  at  par  or  market  value.     S  2723L 

oonditional  saise  of  ihareg.     g  2723. 

meaanre  of  damagei  fur  failure  to  delirer  iharea,     9  2724. 

interpretation:  oontraot  held  to  be  eieouted  and  to  paaa  title.     S  2725. 

meaaare  of  damages  for  deoeit  indnoing  purchase  of  aharea.     9  27S6. 

market  price  of  atock  on  a  given  day.     S  2727. 

■pecific  performance  «i  oontraot  for  purchase  of  ehares.     S  2728. 

when  equity  will  grant  relief  to  the  vendor.     9  2729. 

circumstances  nnder  which  speoifiD  performance  not  decreed,     g  S730: 

interpretation  of  contract  ol  sale  reierving  "  all  profits  and  dividends. "    9  S73I. 

■ale  or  executory  agreement.     S  2732, 

various  decisioos  tonchiog  sales  of  sbaraa.     S  273S. 


express  warranty  In  the  tale  o(  shares.     S  2737. 
no  implied  warranty  that  djreoton  will  accept  purchaser.     9  273S. 
no  implied  warranty  that  the  corporation  is  a  corporation  de  jure,     g  2739. 
no  Implied  warranty  against  frsudnlent  overissue.     9  2740. 
»  contrary  view.     9  2741. 

cases  to  which  the  foregoing  principle  does  not  apply,     g  2742 
19.  OAa-  dtaUngt. 

law  of  tbe  place,     g  2746. 

reduction  by  hnibaad  of  wife's  shares  into  his  possession.     9  2747. 

what  acts  indicate  a  purpose  on  the  part  of  husband  not  to  reduce  wife's  shaiea 

into  his  poaiessiOD.     9  2748. 
assignment  by  married  woman  in  pledge  to  seeuro  debt  of  hnsbknd,     g  E749. 
apportionment  as  betweeo  legatees.     9  2700. 

shares  held  by  a  partnership:  effect  of  sncoetsian  in  the  firm.     9  2701. 
tale  by  heir  no  estoppel  against  him  ss  administrator:    9  2762. 
liability  for  intermediate  assessments  in  case  of  a  sale  with  an  option  of  re-pnr- 

chaM.     9  2763. 
when  atockholders  estopped  from  impeaching  validity  of  shares.     9  2754. 
efTect  of  by-law  giving  to  other  stockholders  a  right  of  pre-emption,    g  276S, 
partionlar  oontiaott  relating  to  oorporatioas  oonstmed.    9  Z70A- 
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Shares — ( Contmoed). 

20.  Execution  and  atUicAmetit  agaitut  iharea;  in  gtneraL 

sharei  of  cxirponte  itook  mbjecC  to  execution  and  attaohment.     |  Z76S> 

when  ahiTM  in  foreign  corpontiooi  leviable,     S  2766. 

attachment  of  aharei  not  an  enoumbrance  of  tbe  property  of  the  corporation, 

S2767. 
right*  oE  the  porchaaar  at  the  execution  aale.     J  276S. 
attachment  by  tbe  corporation  itaalf,     1 2760. 
ciicametanoei  cbat^ag  tho  eoTporation  with  ootioe.     j  2770, 
whether  equitable    title  of   nnregiitered    transfaree  anhject  to   attaohmant, 

8  2771. 
■haiea  of  ttock  ftandulently  trauaferred  liable  to  attaohment,  although  tranafer 

regiatered.     S  2772: 
or  to  aeiznre  and  ibJc  under  ezeentioii.     S  2773. 

■Mne  reanlb  nnder  Tiew  that  (tatute  i«  deolaratorir  «f  common  law.    S  2774. 
wbather  purchaser  entitled  to  maintain  bill  in  equity  before  acqairing  pouea* 

■ion.     j  2775. 
vieir  thai  attachment  asizea  only  the  legal  title  aa  abown  by  the  carporate 

hooka,     i  2776. 
Tiev  that  equity  of  redemption  in  ihares  is  attachable.     !  2777. 
levy  npon  etook  held  in  the  name  of  a  aominal  oimer.     |  2776. 
FennaylTania  statnte  requiring  affidavit  and  recogoizance,     |  277S. 
rigbta  of  oorpoiation  as  againtt  attaching  creditor*.     %  2780. 
oontinned:  demaiona  on  particniar  atatei  of  fact.    S  2781, 
righta  of  aubaeqaent  bona^fide  purobaaer,  where  corporation  iaineB  a  new  ear. 

tifioate  to  the  purobaaer  at  a  void  judicial  aala  of  the  iharea,     g  2782. 

21.  Seecalitm  mtd  aUachmtnt — praeeditrt. 

stttu  of  corporate  stock  for  the  purpose  of  aeiznre  by  attachment  oc  eiecation. 
§  2786. 

efiect  of  atatnte  making  foreign  corporation!  domestie  corporatiooa.     g  2787. 

•latnte  anthorioDg  execution  agaiuit  corporate  stock  mnst  be  snbstantially  com- 
plied with.     §  278S. 

dntiea  and  responaibilitieB  of  IsTying  offiDeia.     S  2739. 

manner  of  making  levy,     g  27EK). 

dnty  of  secretary  of  corporation  to  givs  information,     g  2791. 

notice  of  ifficer  of  corporation.     |  2792. 

bat  ■hariS'a  retam  and  conveyanoe  most  identify  the  nnmber  of  shares,   g  2793. 

remedy  of  execution  purchaaer  to  compel  transfer,     g  2794. 

dnty  and  reiponiibility  of  the  oorporstion  ia  respect  of  such  sales,     g  279G. 

eqaitable  action  to  subject  railway  shares  held  by  the  ooanty.    g  2790. 

action  for  permitting  transfers  in  contraventioo  of  a  charging  order,     g  2797. 

wheo  transfer  to  pnrobaser  not  compelled,    g  2798. 

22.  Taaxtlion  qf  thara.     Sea  Taxation. 
general  considerations.     g§  2S03-2807. 

donble  taxation  in  respect  of  aharea.     gg  2810-2819. 
«xemptioDB  from  taxation,     gg  2823-2S40. 
tUut  of  aharet  for  pnrpoie  of  taxation.     H  2S46-28G1. 
questions  relating  to  ameaamsnt  and  oollection.     S3  2913-2919. 

23.  MitaUoTitout. 
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aiuma  -  Stock  INBEX. 

Sluurei — (Contmned). 

uaeumenti  and  oilli.     Sea  drnxx,  SnOK,  nbiL  4 

■orrandBr  of  ihuM.     S31S11-1G28. 
Sittw. 

Sea  TuATiOH. 

of  stock  ahare*  for  purposes  of  toxBtton.     U  2846-2S6I. 

of  ibarei  for  taxation.     §S  2S46-26S1. 

of  intentato  property  far  taiatioo.      J  SOOfi. 

of  ship*  at  sea.     I  809G. 

of  rolliog  atook  of  intentate  railway  oompaniea,     1 6097. 
Slack-water  navigation. 

companj,  orgaaiiation  «f.     1 178. 
Blander. 

See  ToBTS. 

61oeping-car  companiaa. 

taxation  of.     §8123. 
Soldiers'  monumeato. 

organiE&tioa  of  oompanf  for  erection  of.     S  179. 
Special  chartera. 

SbB  CBillTEHa. 

Special  depoaita. 

power  of  banks  to  reoeiTe.     S  E95I. 
Special  statatea. 

See  CoMSTiTunoKAi,  Rktraihts,  snbd.  3. 
Bpadflc  perfonnance. 

enforcement  of  against  corporatioll.     |  74ff!. 
Specnlativs  oontracta. 

See  FoTORia. 
Sporting. 

organiiatioD  of  sporting  company.    S  180. 
Bpurioiia  stock. 

See  SH*REa. 
Stage  coactaea 

organixatioQ  of  atage  ooacb  company.     S  iSI. 
Statute  of  frauda. 

See  TRANSiitRs  of  Shasbs. 
Statutes. 

See  CiiARTSBS;  Oboahization. 

of  incorporation,  constmction.     £§  200-210. 

providing  for  consolidation  of  corporations.     §}  305-316. 

imposing  peraonal  liability  on  atoukholder).     S3  3013-3027. 

oonititutional  rsstnunts  as  to  title  of.     gg  607-627. 

punishing  refusal  to  inspeot  books  and  papers.      U  4410-441S. 

imposing  conditions  npon  foreign  corporations.     §17928-7941. 

creating  or  extending  right  of  aotion  against  foreigD  oorpocatioa.     |  7997. 

relating  to  Bsrrice  of  prooeu.     §S  8019. 
Statutory  Uabilitr. 

Of  directors  and  offioen  to  creditort.     See  Dirxctobb,  nibd,  IS. 
Stock. 

See  CAPiTAb  Sioos. 
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INDEZ.  StocUwldmt 

BtocUioldraa. 

See  SsAKia;  Sharbholdbbs;  Sobsouftiurb: 

1.  LiabUUgofitockluiidertlo  endUert  —  ext«nt  of  ai  eomnum  ha. 

non-li«bi1it;  of  mamben  ftt  oommuB  l&w.  1 29SS. 

liability  of  memben  of  imiDcoiponited  joiut-Btock  oonipuy.     i  2926. 

metnbei*  of  eorponition  otuuit  enl&rge  liability  by  a  by-law,  refolntion,  eto. 

12927. 
but  may  enlarge  their  liabili^  by  emit)«ct.     3  2028. 
liable  to  make  good  to  creditor  the  amoDOt  doe  oa  their  abarei.     |  2929. 
thit  rale  noder  Tarioai  o<Kii(itatLMM  and  etatatee.     t  2930. 
ezoeptioD  aa  to  the  nsoeui^  of  a  calL     g  2931. 
liability  exbaoeted  by  pa; ntent.     §  293S. 
not  liable  to  creditore  when  Dot  liable  to  corporataoo.     {  2933. 
ezoeptioD  in  favor  of  bona  Jid»  pnrchasen  ta  good  faith.     B  2934. 
eioeptiou  where  aharei  have  been  tmiiaferred  in  pledge  by  the  corporation  to 

the  ihareholder.     |  2935. 
illnitration :  creditor  of  corporation  haldinK  iti  ■took  ai  ooUateral  ■Muil  j  and 

Toting  it.     S  2936. 
liability  ol  pledgee  of  a  sharenolder.     g  2937. 

in  OBoe  of  agreement  by  'one  corporation  to  aoiDme  debta  of  another,     |  3938. 
where  the  corporatioo  eagagee  in  other  bueiasM  than  thftt  anthorited  bj  it* 

charter  or  artidea.      )  2939. 
where  the  formatiDm  of  the  etn^ontioa  ii  prohibited  by  law  or  pnblio  poUoy. 

8  2040. 
where  the  businen  for  which  the  corporation  i«  formed  ia  SlegaL     |  2941. 
member!  of  religion*  du-porationa  may  be  pereonally  liable.     |  2942. 
ehareholdera  penooally  liable  for  fraoda  oommittcd  in  dealing  with  ccrporale 

aHOta.     S  2943. 
not  peraoD ally  liable  for  lectiring  to  thMDMlTeeafraodalant  prefersnoe.    g  2944i 
not  peratmally  Liable  for  Mlb-a  virtt  debts.    1 294S. 
liability  of  lole  atockholdac.     f  291G. 

2.  lAabildy  iHt^viiy  tmgroiaidtliatea^tatitabnulfmd. 

capital  atock  a  truat  fnnd  for  oreditore.     g  2051, 

inelnding  unpaid  •nbicriptiona.     |  2952. 

recent  qnalifleationa  of  tfaii  dootrine.     S  2953. 

■tockhotdera  withdrawing  the  capital  of  the  oorporatioB  bonnd  to  make  it  good. 

g2tl54. 
role  not  varied  by  a  pnblio  regiatration.     1 29Sfi. 
thia  tmat  fand,  how  pnraaed  by  oreditora.     §  29S& 
gronnda  on  which  courCa  of  aqnity  proceed.     S  2957. 
oaaea  in  which  equitable  relief  ia  inroked.     1 29GS. 
gronnda  of  equitable  relief  where  atock  ii  not  paid  in.     |  I959l 
•qaity  will  compel  diraotora  to  make  aaeeeantenta.    %  2960. 
or  make  the  asaeumenta  by  it«  own  methoda.     g  S96L 
bona  fid*  dividends  of  prafita.     g  2962. 

gronnda  of  aqnitable  relief  where  atoek  ia  impropwly  divided.    1 3963, 
crediton  entitled  to  afaare  ratably,     g  2964, 
t,  LiahiUly  t^ore  oraanamitm  and  eaipital  paid  in. 
g2968. 
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BtOcUiolden— (CoDtianod). 

until  legRl  orguuntion,  oo-adTentaien  luibis  u  pirtnen.     3  2M9. 

viitt  evid«Dce  oecsuu^  to  chvge  k  pervoo  m  sacb  k  partner.     §  2970. 

tbeorisB  on  which  memben  hsvs  twen  held  liabU.     S  3971. 

will  be  satitled  to  coDtribution  Bmoiig  themselvet.     i  2972. 

when  p&rtDen  li&ble  by  eatoppel  kfter  iDcorporatioD.     §  2973. 

liability  of  membera  of  joiDt-stock  comp&nj  ■it«rWkrd(  iocorponted.     |  mi. 

dutinetion  b«twsea  prsreqaiaite  itaps  snd  directory  proviaioni.     S  2976. 

fiuling  to  file  inch  articlei  u  comply  with  the  itttats.     1 2976, 

fkiliag  to  pnbliih  ibttntory  notices  of  iDcorpomtjon,     |  S977. 

recording  a  certifickte  do«a  not  cnre  defective  articles.     B  S978, 

fkiling  to  keep  corporate  booki.     §  3979. 

failan  to  comply  with  a  atatate  requiring  the  poating  of  by-Iawa,    |  S980. 

iacrsaaing  capital  stock  withont  filing  new  oerttfioate,  eta     S  2981. 

indlTidnal  liabiUty  of   ttockholden  who   have  not   paid  their  anbaeriptioiiai 
t!98S. 

(tatstory  liability  until  capital  paid  and  eertiflcate  thereof  Sled.     1 2983. 

thit  liability,  how  meaaored :  illnstrationa  «f  it.     S  2981. 

farther  of  thi<  liability,     f  2980. 

retroaative  effect  of  each  statntee.     S  39SB. 

their  extra-territorial  etCact.     S  2987. 

what  if  tbere  la  no  anoh  sUtote.     %  2988. 

liability  of  eorporaton  before  atock  ia  diatribatad.     {  2989. 

oorporatioQ  aud  atockholdera  eatoppad  to  aet  np  irregularity  of  corporate  organ- 
iaatioa.     g  2990. 

aonolnaiveneaa  of  the  certifloate  of  incorporation,     g  2991. 

whether  creditor  eitopped  by  contraoting  with  ocrporation  aa  anch.'     %  299& 

prima/ade  eTidenee  and  barden  of  proof.     %  2993. 
^  Ootulittitional  provUitmi  ertaUng  and  dboUahtng  indimdual  ttabUitn. 

oouttitntional  gnarantiea  aeonring  creditora  of  corpcrationj.     1  2998. 

ooDBtitational  pronaiona  reatricting  the  liability  to  nnpajd  anbaoriptiana.    %  2999. 

eoutitntioaal  proviaiout  creating  a  anperadded  or  donble  liability.     S  3000. 

provision  for  a  proportional  iadividnal  liability,     g  3001. 

oonatitntional  guaranty  aacnring  creditora  of  banking  companiea,    f  3002, 

whether  theae  conatitntional  proviaiona  are  aetf-enf orcing.     |  S003. 

farther  of  thia  anbject.     9  3001. 

effect  cf  a  conititnticnal  proviaion  creating  a  donble  liability,     g  S006. 

Miaacnri  ConatitntiDa  of  ISflG,  and  atatnte  therannder.     (  3006. 

effect  of   Miagonri  oonstitational  amendment  abolishing  thia  donble  lialnli^. 
g3007. 

creditor  may  waive  conatitntional  or  atatntory  right  to  proceed  against  atock- 
holdera.   gsoos. 

incorporating  oatenaibly  for  another  baaineaa  In  order  to  evade  the  mle  ol  Indi- 
vidnal  liabUity,     g  3009. 
C.  CtmMrueUon<)fttattaairivpotlngper»atialliabSitymtitodAolden. 

ttatntea  orsating  individnal  liability  ccmatmed  atrietly.    1 301S. 

doctrine  of  strict  oonatmction  denied,     g  3011. 

oaaea  anpporting  a  remedial  oonatmotion.     |  3010. 

mle  of  faithful  oi  Hiuible  owutractiou.    g  3016. 
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Btockboldon—  (Coti  tinned). 

luch  itatates,  if  penal,  rtrioU;  oonstraed.     i  3017. 

wbkt  itatutea  of  indiTidaftl  li&bility  peoftl,  and  what  not.     |  3018. 

sbttote  nippUatiDg  on*  more  oneroo*.     g  3019. 

•Utntory  remedy  to  be  followed.     3  3020, 

not  coDitmed  u  retroutira.     )  3021. 

liability  gorecned  by  itatate  in  force  when  debt  oraated.     5  3022. 

■tatotory  deiariptioiu  of  tbe  persona  chargeable  aa  atookholdera.     |  3023. 

worda  importing  a  anperadded  individual  liability  to  the  amonnt  of  atock  held. 

S3034. 
whether  releaae  of  eorporation  nnder  inaoWent  law  rslsaaaa  abareholden.    3029. 
individual  liability  anrvivea  in  penoual  repreaentatiTe.     {  3026. 
deoiaionB  nnder  particular  atatntea.     g  30^. 

6.  GnuliltUional  quetlioru  ariting  under  tueh  ilatata. 

general  doctrine:  legialative  alteration  ol  the  charter  void.     S  3031. 

atatntea  impoaing  individnal  liability  noaonatitattODal  m  to  exiating  charter*. 

S3032. 
atatntea  impoaing  liability  fra  fntnre  debta.     S  3033. 
exception  where  the  right  of  repeal  ia  reaerved.     |  3031. 
atatntea  affeetiDg  the  remedy  merely  not  invalid.     S  3036. 
what   atatntea    taking   away   remediea  againat  atookholdera   have  t>een  held 

valid.    83036. 
atatntea  giving  a  new  or  additional  remedy  to  creditors.     S  3037. 
waiver  by  atookholder  of  oonatitntional  immunity,     g  3038. 
invalidity  of  atatntea  anbatitntiog  liability  of  corporation  for  liability  oC  mem* 

bera.     g  3039. 
atatntea  repealing  individual  liability  laws,  if  rstioaotiva,  void,     g  3040. 
otherwiae  in  eaaa  of  atookholdera  anbaeqaently  joining.     §  3041. 
annunary  remediea  not  naoouatitutioual.     S  3042. 

7.  Extraterritorial /oree  qfmch  tlatulti, 

liability  of  reaident  atockholdara  in  foreign  eorporation  determined  by  law  ol 

domicile  of  eorporation.     §  3046. 
where  the  liability. ia  in  respect  of  unpaid  abarea.     g  3047. 
anit  by  foreign  receiver  to  enforce  thia  liability.     %  3048. 
atockbolder  bound  by  decree  in  inaolvent  proceeding  without  notice,     g  3049. 
individual  liability  enforoed  ec  eomitatt,  unleaa  penal,     i  3050. 
illnatrationa.     g  3051. 
what  atatntea  of  individnal  liability  are  penal,  and  not  enforceable  in  another 

State,     g  3052. 
liability  of  membera  of  migrating  corportltton.     g  3063. 
where  the  governing  atatnte  of  the  foreign  corporation  impoMa  the  individual 

liability  and  preaaribea  the  remedy,     g  3054. 
where  the  foreign  statute  requires  a  anit  in  equity,     g  305G. 
thia  doctrine,  bow  applied  in  Maaaaohnaetta.     g  30SS. 
and  in  Weat  Virginia,     g  30E7. 
applied  in  Maaaaafaaaetta  ao  as  to  deny  actions  at  law  given  by  the  law  of  the 

domioile  of  the  eorporation.     g  306S. 
oommenta  on  the  Maaaaohnaetta  doctrine.     %  3059. 
contrary  holdinga  on  the  aame  subject,     g  3060. 
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Btockholdur  a — ( Continuad). 

ancillary  euit  in  Mtssachnsatti  [or  disoorary.     |  S(M1. 

resident  memben  of  rraideat  oorporetioM  liable  aa  for«ign  eontraotti     |  30BS. 

interpretatioa  of  (he  foraign  atatata  in  tbe  (oreigD  fornm  followed,     t  30SX 

remedy  aceordiiig  to  the  law  of  tbe  forum.     {  3064. 

whether  foreign  ttookholder*  entitled  to  eontribation  from  reaideDt  BtoakhoUten. 

8  3065. 
reTiving  a,  jndgmsnt  agniuit  cc«^r&Han  to  reaeh  proper^  of  non-retidant  mem- 
ber* within  the  St&te.     j  3066. 

8.  Statute  ereating  a  joint  and  meral  UaiUity  a*  jmrtnen. 

claMiScatioD  of  the  atatntory  liability  of  itockholdei*.     g  3071. 

nature  oF  the  liability  of  partnen,     g  3071?. 

atockhotdera  ao  liable  until  organiEation  perfaetad  and  capital  paid  in.     3  307X 

other  CAaea  where  they  are  liable  as  partnen.     S  3074. 

"donble  liability,"  wben  regarded  as  that  of  pkrtnen.      g  307S. 

lUbUity  as  partners  attaches  to  member*  who  are  aneb  when  debt  conbaetod. 

93076. 
liability  as  partnen  that  of  principal  debton,  not  that  of  guarantors  or  aoretua, 

6  3077. 
dinot  action  againat  tbe  memben  aa  partners     (  3078. 
limitation  mna  from  contracting  of  debt.     S  3079. 

liability  aeveral  as  well  aa  joint:  assets  of  deoeased  atockholden  liable,     g  30801 
nnlimited  aeveral  liability  withont  right  of  coatribntion.     §  30S1. 
liability  of  stockholder  not  merged  by  judgment  againat  oorporatiaD.     |  3(HB. 

9.  StatuUt  crtatmg  a  aeveral  UabtStg. 

natnn  and  diTiaiona.     g  3086. 

limited  aeveral  or  dooble  liabili^  aeocrding  to  atoA  held,    f  3067, 

further  of  this  luperaddsd  "  donbia  liability."    1 3068. 

individual  liability  for  amoaDta  withdrawn  or  not  paid  in.    f  8060. 

liability  for  failure  to  file  certificates,  post  noticea,  eta.     |  3090. 

liability  for  frauds  nnder  the  Iowa  atatute.     |  3091. 

liability  in  the  proportion  which  the  mambon'  ahorea  bear  to  th*  corporate  in- 

debtedneaa.     i  3092. 
further  of  these  atatntea.     g  3093. 
whether  aolreat  shareholder*  liable  to  make  good  dabnlti  of  iuolvent  octes. 

B3091. 
liable  "  to  the  amount  of  bi*  atook,"  eta    S  3095. 
liability  to  amouut  of  nominal  capital.     S  3096. 
liabUity  "for  all  losses,"  eto.     g  3097. 
not  a  liability  to  the  corporation,     g  3098. 
must  be  imposed  by  atatnte.     g  3099. 

atockboldera  lisbls  upon  tbeir  own  interpretation  of  thmr  ohartar.     |  3100. 
affect  of  statutory  revision,     g  3101. 

individual  liability  doe*  not  depend  upon  stock  being  paid  fw.     1 3102, 
individual  liability  of  married  women  oa  atookbolden.     g  3103. 
individual  liability  of  atookholdet*  in  national  banks,     g  3104, 

10.  For  vhat  ihbtt  tiae  ttalulu  make  aloc^oldert  liMe. 
meaning  of  the  word  "  debt "  in  each  statutes,     g  SllOt 

riew  that  judgment  for  damages  for  tort  not  k  "dobt,"    18111. 
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Btoddtoldera— (Con  tinned). 

tii«  oppoMng  visw.     I  SI  12. 

nnliqnidatod  dunagot.     5  3113. 

othar  demand*  deemsd  to  uiw  a  eontract*.    1 8114. 

Kftni  vfra  debta.     S  311G. 

d«bts  barred  b;  limitation.     S  3116. 

liability  not  Tsrived  or  extended  by  renewals.     |  SI17. 

debts  created  by  indoriement.     f  3118. 

debts  contracted  aftflr  niepensiaa.     |  3119. 

debta  tMoraing  trom  money  loaned  and  minpproprlated.     )  8I?0. 

depodta  in  BaTicgs  banks  where  no  eertifioatea  vra  iaaned,     §  3121. 

rent  accming  on  eiiating  leaaea  after  inBalrenoy.    S  3122. 

mortgage  debta  nnder  a  Htatst&     |  3I23t 

debt  paid  by  nrnty.     S  8124. 

debta  dne  to  other  stoAholden.     1 3120. 

debts  da«  to  officers  ti  the  oorpomttoa.     1 3126. 

wbeQ  •  debt  is  desnied  to  ti«*s  b««n  aoatracted.     |  3127. 
11.  LiaHUlyfor  itOenit,  feti,  and  ixutt. 

■tookholdar  liable  for  interest,  thovgh  not  in  axoess  ti  bis  stshtntory  liability. 
13133. 

liability  for  interest  front  d«t«  of  snit,  althongh  in  exocM  <rf  statntory  liability, 
S8133. 

view  that  interest  is  not  recoverable  of  the  stockholder.    |  8134. 

oonniel  fees,     i  3136. 

from  what  date  interest  runs  against  stoekbolder.     1 3136. 

stockholder  liable  for  costs  of  proceeding  against  him.    J  8IS7. 

liability  to  coats  where  proceeding  is  in  eqaity.    f  3138. 
IS,  BtattOa  mating  sbxUoUeri  liable  for  debttdut  for  labor,  proiM>na,  etc 

snch  statntea  fairly  ooostmed,  not  extended.     S  3141. 

illnstrations.     g  3142. 

such  etatntea  extend  to  asaignnM  ol  the  debt.     |  3143. 

inch  statutes  include  those  who  work  by  the  piece,     j  8144. 

do  not  extend  to  the  serrices  of  professional  men.     |  3145. 

engineers  of  works,  master  mechanics,  condnetors,  sto.     §  3146. 

nuuiager,  snpecinteadent,  fm^maa.     |3147. 

secretary  ot  the  corporation.    |  8146. 

hook-keeper.     S  3149. 

traveling  saleaman,  commercial  trander.     1 81S0. 

assistant  editor  and  reporter.     S  3161. 

contractors.     S  3152. 

another  stockholder.     S  8103. 

another  corporaCioa.     S  3164. 

statntory  right  not  waived  by  reoeiviog  dividend,  etc.     S81S0. 

whether  waived  by  accepting  a  promissory  note.     3  8156. 

whether  waived  by  the  taking  of  "store  orders."    B  3167, 

application  oE  paymenta  by  the  kborer.     5  8158. 

to  what  stockholders  liability  attaches:  present  and  past  stockhoIdeT*.     1 8109, 

relessa  by  the  plaintiff  of  some  oE  the  stockholders.    |  3160. 

defensee  available  to  the  stockholder,     g  3161. 
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Btockholdei* — (Contbncd). 

TBmtdy  at  law  or  in  sqoit;.     |  3102. 

the  oomplaint  in  inch  actioiu.     t  316Z. 

partira  defendant.     E  3104. 
13.   To  ahat  cloM  iif  lAardiolden  li^lUH  aUadte*. 

rule  in  regard  to  partnen.     S  3169. 

general  rale  in  regard  to  itockholdan.     |  3170. 

pa*t  tneroban  not  liable  nnleu  by  atatata,     1 3171. 

•tatntor?  liabilit;  of  paat  membeie  in  America.     S  317SL 

«x««pbioQal  rale  of  liability  aa  partnen  attaohing  to  thota  who  weia  atockbolil. 
en  when  debt  oontiaeted.    S  3173. 

reinlta  of  theie  diTorgent  Tiewc     g  3174. 

atookboldera  bacoming  saah  anbaeqnent  toivpeal  not  aDbjoot  to  doable  liaUUtj, 
IS17B. 

liability  for  debti  contracted  befon  msmbenhip.     g  3176. 

exoeptioa  where  tba  liability  ia  that  of  partnera.     B  3177. 

exception  where  the  liability  ia  in  the  nature  of  a  penalty  for  a  wrongful  aoL 

esna 

•a  for  contracting  debt*  before  (took  paid  in.     |  317B. 

Btatntei  under  which  liability  attaohea  to  thoae  who  are  membara  at  the  time 

the  liability  14  aoaght  to  ba  enforced,     g  3IS0. 
statntM  fixing  liability  npon  thoia  who  were  itockholden  when  payment  re- 

foaad.    13181. 
ai  the  time  of  the  commenoement  of  tha  action  againat  the  corporation.     1 3I8£ 
at  tha  titna  when  anit  brought  to  charge  itockholder*.     j  31S3. 
at  the  timeofaningont (eJre/nciat  toe  exseatioDag»iaatthe*tockho1der.   GSISL 
at  the  time  when  eieoDtion  agMuat  corporatioa  reCnrned  nulla  bona,     g  3I8S. 
•taignea  of  aharea  not  liable  for  fraadnlent  dividenda  received  by  bia  Maigaor. 

S3136. 
effect  of  renewala.     |  3187. 
li.  Statiu  and  lidbililji  nf  Ugal  aiid  rquitabU  OMmen  iif  Mitaret. 
general  rnla.     g  3192. 

legal  owner  liable.     S  3193. 

trnateea  when  liable  penoaally,     {  31M. 

atatntaa  m&hing  the  treat  eatate  liable  and  exoaen.tiog  tha  troatea.     g  3I9fi. 

truiteea  holding  aharea  for  the  company,     g  3196. 

truitee  concealing  Iiia  trust,     g  3197. 

ibarei   traneferred  to  a  peraon  in  trut  without  bia  koowledge  or  cMueut. 
13198. 

effect  of  truatae  reaigoing  hia  trnit.     |  3199. 

taking  aharea  in  name  of  fiotitiona  trustee,     g  3300i. 

or  in  the  name  of  any  fiotitiona  peraou.     g  3201. 

or  in  the  name  of  persona  son  luijurit.     g  3S0Z. 

eatvi  que  tnut  not  liable,     g  3203. 

except  in  oaaei  of  fraud,     g  320L 

whether  tba  nomines  alio  put  ou  the  liat    g  820B. 

aaaigneei  of  inaolFcnt  eatataa.     g  3206. 

whether  aaiigued  eitate  liable,     g  3207- 

bankruptcy  of  shareholder,    g  3208. 
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StooUioldert— (CootiDQsd). 

if  oompRnj  ii  woand  np  bcfon  buikrnptoj.     |  8209. 

whstbar  diBchargo  nlewai  tha  bankrapt  ahueholdftr.     S  S210. 

hnabuid  irhen  liable  for  wife,     g  3211. 

parohuer  at  ezecDttoa  ula  oE  iharoa  preTionily  tnaiferred.     1 33IS. 

whether  pledgor  or  pledgee  liable  m  a  ahareholdar.     %  3213. 

effeot  at  eompon;  pledging  ita  nniMnsd  ihuea.     g  3214. 

fnrthar  deeision*  oa  thii  qaeatioii.     |  3219. 

pladgee  taking  transfei  inthenaiiuioEuiirreaponiibleparty.     93216. 
IG.  Divatiture  {^liabilUj/  bj/  tranii/ening  fAorei — tii  gtneral. 

hoaafide  traDiIer  termlnatas  liability  of  tnuufBror.     g  3221. 

tranifere*  aneoeedj  to  righta  and  liabilitiei  of  traoateror.     S  3222, 

exception  in  favor  of  bona  fide  pnnhMen  of  abate*  which  parport  to  bs  paid  np. 
13223. 

oontrary  mle  nnder  aiceptioDal  charter*  and  *tatat««.    g  3Ki. 

exceptional  rule  in  Pennaylvania.    g  3226. 

exceptional  nile  in  Ohia     j  3226. 

under  VirKinia  code  both  transferor  and  transferee  liable,    g  3227. 

exception  in  case  of  liability  for  laborers'  wage*.     §  3228. 

16.  Sight  qf  itodiAolder  to  dtval  Aii  liabUiti/.     See  T&ansibb  ot  Searbs. 
right  to  tranifer  ■faarei.     g  3231. 

no  implied  power  to  restrain  alienation  of  aharea.     %  3232. 

by-law*  reitraining  transfec*  of  afaarea  *oid.     |  8233. 

valid  only  lo  far  a*  necessary  to  protect  right*  ot  oorpoiBtico.     g  3234. 

diitioction  between  by-law  and  charter  pronaion  rMtrainiDg  auoh  alienatiDn. 

g323C 
how  a*  to  Eiationsl  banlu.     S  3236. 
restraining  transfers,     g  3237. 

by-law*  prohibiting  ttan*Fec*  while  transferor  indebted  to  corporation,    g  3238. 
interpretatioDS  of  anch  regulation*,     g  3239. 
not  ratroactire.     9  32U. 

when  porchaaer  of  share*  ehargaable  with  notice  ot  anch  a  by-law.     g  32(1. 
when  IraniFera  require  approval  of  director*.     §  321^ 

nsage  that  atock  not  tranaferable  where  holder  indebted  to  company,     g  3243. 
effect  of  certiGcate  transferable  on  it*  faoe.     g  3244. 
power  to  impose  such  restraint  in  the  eertifioate.     g  3245. 
atatutory  lien  of  a  corporation  upon  it*  share*,     g  3246. 
lien  created  by  article*  of  incorporation,     g  3247. 
effect  and  extent  of  saeh  lien,     g  324S. 
effect  of  snob  a  lien  upon  indorser*  and  anretie*.    g  3240. 
waiver  of  thia  lien  by  the  oorporatioo.     g  3260. 

17.  Frauduleitt  tramfert  b)  ticope  UabiStji- 

general  rule:  fraudolent  tranefers  to  escape  liability  void.     S  3255. 

the  English  di*tiDatioD  between  real  and  aham  traaafera.     g  3266. 

effect  of  procuring  eonaent  of  the  direotora  by  fraad.     g  3267. 

tranafers  after  ioaolvenoy  or  winding-up  proceedings,     g  3258. 

American  doctrine:  tranafera  to  insolvent  or  incapable  person*  to  escape  liabil. 

ity,  void  although  ont-and-ont.     9  3259. 
■trea*  laid  by  American  jadges  on  the  question  of  intent.     S  3260. 
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Inadnlent  intent,  how  proTad.     |  3381. 

uttra  Dim  trBUBfon.     9  3262. 

tnuiafsra  mads  with  tba  oonMDt  of   tha  diraotora  bnt  bayond  tbeir  pow^, 
1 326a 

reorgaaization  for  ^la  pnrpoae  of  defrauding  crsditma.     %  S264, 

rule  where  real  parehoMt  takai  the  (ranafer  in  the  name  oE  an  Lie»poa>iMa 
peraon  to  aroid  tialdlity.     S  3265. 

traiufera  tor  the  baneflt  of  erediton  of  ahareholdei*.     B  3SS6. 
16>   Train/at  co'periom  incapabh  <^  eoMraeUng. 

diTisioni  uf  the  anbieot     j  32T0. 

tranafers  to  intuits.     S  3271. 

effect  of  tranafer  Uirongh  an  infant  t«  an  adnlt.     1 83T& 

what  if  oompany  wound  np  dnring  minority.     {  3373. 

ratification  after  majority.     |  3274. 

married  women.     S  327E. 

tniutara  of  aharai  to  tha  company  itieli  Toid.    §  3278. 

eioeptiooa  to  thia  rule.     S  SS77. 

want  of  knowleilge  on  part  of  tnuuferor.     |  SZ78. 

tnuiifar  t«*  non-exiatent  or  fictitiooa  parion.     |3979i 

19.  BBonitratkin  of  tfte  Iram/eror. 

general  rule  that  who  ia  a  ahareholder  determined '  by  th*  eorpofkt*  bookn. 

S3283. 
general  rnle  that  tnuuferor  ia  liable  while  hla  name  remaina  on  the  book*. 

88284. 
Tiew  that  traiuferor  it  relieved  nnleaa  gailty  of  negligenoe.     3  328S. 
illnatrationa  of  thia  riaw.    g  32SG. 
ibit  view  denied  in  Ohio,     g  S2S7. 
rola  where  tha  tranaferor  ia  a  direotor.     3288. 
corporation  may  waive  formality  in  the  tnnsfer.     9  3289. 
where  the  tranafer  ia  to  tha  corporation  itielf.     S  3290. 
prohibited  teanafeia.     1 8291. 

where  the  tranaferor  own*  and  tranifera  all  the  ahorea.     %  3292 
atatntory  pro*l«ioiii  reapeeting  notioe  of  tranafer.     g  3293. 
■tatntory  proviaiona  avoiding  tranafara  mada  within  a  given  time  prior  to  the 

failure  of  the  corporation,     g  3294. 
period  at  which  tranafer  inoperative  to  divert  liability,     g  329S. 
where  the  liability  ia  for  rant  accruing  after  tranafer  nnder  a  leaae  made  betdc* 

tranafer.    g  3296. 
when  tranaferor  cannot  impeach  validity  of  tranafer.     1 3297. 

20.  LiabiSfy  <tf  Hit  trann/ate. 

tranaferea  may  be  liable  notwithstanding  informality  of  tranifer.     g  3301. 

tranafera  to  tlia  transferee  withont  hia  consent,     g  3302. 

what  will  not  be  evidence  of  anch  conaent.     S  3303. 

error  in  diatingiiiahiug  the  namben  of  the  aharea  not  materiaL     g  3304. 

not  neeesMry  that  the  new  certificate  ahonld  have  iaaned  to  the  tranafarae 

g330S. 
truuferee  liable  without  reference  to  the  motive  of  the  tranafer.     1 330& 
retraoifer  tn  pnnnance  of  a  previona  ageeuieut.     g  3307> 

6848 


„Gooi^lc 


Btocklioldars— (ConUanad). 

Tsndor  in  anregiilered  tmiiter  may  racorer  otst  kgaiiut  readaa.     5  3308. 

liability  to  pay  aaseaBmanta  aa  batireaQ  vendor  and  purebaaar.     S  3309. 

tranater  how  proved  to  maka  traniferee  liablo.     f  3310. 

point  of  time  at  which  liability  attachea  to  tranaFeree.     g  3311. 

■harea  Ironalerable  free  from  liability  when  it  baa  Iwen  sxhaaatad.     9  3312. 

pnrchaasra  at  ezeoutlon  lale.     g  3313. 
21.  Llabitili/  qf  txeenlan,  admiitutraiora,  htiri,  and  ttgaUa. 

oorporBt«BhaT««p«aaDOttiitbeh«tr,  bat  to  the  eiacntor  oi  adminiitntor.  |3317. 

tha  aatata  liable;  not  the  azaentor  or  adminiBtrator.     §  3316. 

doctrine  in  Maaaaohnaett*  that  estate  not  liable.     S  3319. 

the  general  American  doctrine.     |  3320. 

diatinction  between  a  statutory  penalty  and  a  liability  arising  ont  of  cantraot. 
13321. 

charter  extended  and  debts  contracted  after  the  death  of  stookholder.     |  3322. 

whether  exeontor  or  legatee  «  oontribntory.    g  3323L 

right  of  ezecntor  to  oontaribntioa  against  residnary  legatee.     B  S32i. 

hairs  Boesaable  to  the  extent  of  assets  received  from  ancestor,     g  S32S. 

node  of  entorcing  contribati(»i  from  estate  of  deceased  sbkreholder.     g  3326, 

by  a  prooeeding  in  eqnity.     g  3327. 

■ning  exeontor  without  prooeeding  in  probate  court,     g  33SS. 

tune  within  whioh  demand  against  estate  of  deeeaaed  atockhnlder  preaented. 


when  sxecntor  personally  liable,     g  S330. 

exeontor  peraonally  liable  for  breach  of  butt.    1 3331. 

liability  of  the  estates  of  deceased  non-resident  stockholders,    g  8332. 

areditors  not  to  be  delayed  until  aettlement  of  the  estates  of  deoeaaed  iharehold- 

ers.     13333. 
exeonton  d«  *on  tort,    g  3334. 
Eoglish  doctrine  on  this  subject  considered,    g  333S. 

22.  CimdUiont  prttideni  lo  proctediHg*  agamtl  tlocilvMtr*  —  (SssoJaCiait  q/' eoryorolton. 
generally  oooaidarad.     g  3340, 

disaoluticm  of  the  corporation  does  not  extingnish  its  debta.     g  3341. 

couseqoence  of  this  prinoipte.     g  S34£ 

effeot  of  dissolation  upon  the  liability  of  stockholders,     g  3343, 

(tatntas  making  the  liability  of  stockbolden  depend  on  a  disaolution  of  tb«  eor- 

poratioD.     g  3344. 
what  constitates  a  dissolution  of  the  oorporation  enah  m  let*  in  remedies  against 

the  stockholden.     1 331G. 
fsiling  to  elect  officers,  and  sold  out  under  exeontioo.     g  334S. 
becoming  utterly  bankrupt.     §  3347. 
how  fact  of  dissolution  pleaded,     g  3348. 

23.  Neeeiaty  qftht  ortdUor  txlutustiitg  liit  renxdy  at  lam. 

general  rale  that  creditors  mnst  exhaust  remedy  against  corporation  before  pro- 

ceading  against  stockholder,     g  3351. 
nnder  some  theories,  even  whete  the  liability  i*  said  to  be  primary.     S  33G2. 
•a  under  the  New  York  Uanufaoturiog  Act.     g  3363. 
when  judgment  at  law  against  corporation  neaesBary  to  let  in  equitable  relief 

agaioat  the  stockbolden.    1 3364. 
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StOOkhoIdarB— (ContinnBd). 

fMtB  not  tnffioimit  to  diapauM  with  a  jodgmnt  at  Uw.    |  S3B6. 

mffioiant  to  exhaiut  ordiuuy  legal  remedie*.     %  3366. 

meunre  of  dilimDce  la  jadgtneot,  ji>ri/aciMuid  tmltaboita.     |S367' 

not  nacsuary  to  ezhaiKit  remedy  agaiiiBt  oorporation  where  liability  of  stook- 

holder  ie  prim&ry.     S  33C8. 
fortber  of  thii  rabjeat.     g  33G9. 

theory  that  the  liability  may  be  that  of  a  partner  and  yet  leoondary.     |  3360. 
theory  that  the  liability  ia  aecoodary  and  ooUataraL     9  3361. 
ezoeptioaal  mle*  nndir  wfaieb  not  neoMMiy  to  reoover  jadgiiMtit  Agkinat  oorp» 

ration.     1 33S2. 
whether  the  return  of  fmlla  bona  n  ooadoBTe  ftgaioat  the  ihaMholdar.     S  33S3. 
SA.    WiatuiiaezcuKaUiuearUji. 

dinolntion  of  the  corporation,     g  3347. 
appointment  of  a  reoaiver.     |  3368. 

dejittio  diaaolntion  not  nifficieiit  where  tiie  etaim  aonadi  in  damages,     j  3389. 
failure  to  comply  vi&t  atatutory  reqairemen U  lo  aa  to  beoome  inoorporkteu   g  3370. 
either  oorporatioa  mnat  be  ineolveat  generally,  or  ureditor  mnat  hare  ezbaoated 
hia  remediei  agaiuat  iL     i  3371. 
SB.  Other  eondUioru  preeaUnt. 

proring  claim  before  receiver.     |  3374. 

ditpenaea  with  neceeaity  tor  judgment,  even  where  the  atatnte  raqnire*  a  jndp 

mant.     |  337  E. 
Bzhansting  depoaiti  made  with  the  State.     9  3376, 
exhanating  equitable  aaiata  before  statutory  liability.     1 3377. 
•ihauating  remedy  against  other  judgment  debtora  oF  corporation.     |  3378. 
not  neoeaaary  to  eibaoat  individoal  liability  before  aubjecting  what  ia  dne  ok 

ahare  aubacriptiona.     |  3379. 
mating  demand  npou  the  corporation  or  ita  officers.     |  3380. 
what  neceaaary  to  a  good  demand,     g  33S1. 

notifying  stockholder  of  proceeding  againat  corporation,     g  3382. 
giving  notice  to  stockholder  of  the  default  of  the  oorporation.     g  3383. 
commencing  action  against  the  corporation  within  a  given  time,     g  33Si. 
call  by  directors  not  Deceasary  to  right  of  actiou  by  creditor,     fi  338B. 
aaaeesing  the  ehareholders  after  ioaolvency.     g  336S. 
validity  o!  thU  aiaeaameut.     g  3387. 
tender  of  a  oertilicate  not  ueoesaary.     g  338S. 
26.  ^iffat  qfjtidipTKnl  againtt  t&e  eorporaftoH. 

judgment  againat  corporation  ooncluaife.     g  3392. 

theory  and  extent  of  this  doctrine.     S  3393. 

application  of  the  rule,     g  3394. 

theory  of  this  rule;  privity  of  stockholder  with  the  oorpoiation.    g  S8SS. 

conflicting  deciaione  in  New  York,     g  SS96. 

New  York  mle  different  in  respect  of  liability  for  nnp^  aharea;  judgment 

'  prima/acJe  evidence  againat  etookholder.     g  3397. 
wl)ere  the  action  is  againat  trustees  to  enforce  a  peraonal  lialulity  for  failing  ts 

file  reports,    g  8398. 
dootrine  that  a  judgment  againat  the  oorporation  ia  prima /od*  a 
debt  in  a  proceadini  agMoat  the  atockholder.     g  S3W. 
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•abjaot  to  be  impeaohed  for  ooUnuon  or  fraud.     {  mOH. 

oonolnaiTeiien  of  jadgmaDta  by  dsfaalt.     g  3401. 

going  behind  the  Jodgmsat  whore  the  itookholder  i*  liable  oaly  for  a  partioiilar 
elaaaofdebtt.     )  3*02. 

judgment  againat  oorporatioD  after  dinolatioa,  not  eTidence  to  charge  itoclt- 
holder.     g  3403. 

decree  aweaaing  aharebolder*  in  winding-np  proceeding*  eooctmive  without  per- 
aonal  aerrioe.     |  8101. 

whether  tnit  againat  itookboldsr  ia  apon  jndgment  or  original  demand,    j  3406. 

right  of  itookholder  to  appeal  or  proaecnte  error  from  judgment  againat  corpo- 
ration,    g  3406. 

reoitala  in  jodgment   againat  corporation  not   evideoco   againat   itookholder. 
g3407. 

eonolorireneM  of  judgment  in  aapplementarj  proceeding  againat  stockholder. 
13408. 
27.  Renudiei  and  procedure  —  Atoritt  atul  tlalaiet  ttndtriohkh  remedy  if  at  law. 

remedy  at  law  whet's  atookbolder  in  default  in  payment  of  call*,     g  34IS. 

dootrine  that  where  statute  oreatei  a  right  and  pieaoribaa  no  remedy  at  law. 
13414. 

remedy  at  law  whore  liability  ii  that  of  a  partner,     g  341S. 

when  legal  and  equitable  remediea  oonoarreut.     f  3416. 

tight  of  individaal  crediton  to  proceed  at  law  ouvtod  by  a  general  winding-np 
prooaading.     g  8417. 

when  tbe  remedy  eiiata  at  law.     g  3418. 

raoairer,  aiaignee,  or  truitee  may  me  at  law  for  ateeumenta.     g  3419. 

creditor's  bill,  when' not  praoticablo.     g  3420. 

bill  in  equity  by  rsceiver  of  a  corporation  againat  iti  stookbolders.     g  3421. 

in  oaae  of  a  foreign  corporation,     g  3422. 

oontinoed:  diitinotian  between  a  oontraotnal  and  a  statutory  liability,     g  .1433. 

oontinned,  with  illuetratire  holdinga.     g  3424. 
SS.  TTitoriet  aad  ttaiuttt  midtr  wUrA  the  remedy  it  m  equity. 

groonda  of  itookboldara'  liability  in  equity:  holding  aaieti  ot  the  corporation. 
g342S. 

aa  whore  they  have  not  paid  up  their  ihare  mbscriptioiu.     g  3429. 

or  where  the  asioti  have  been  improperly  dirided  among  the  atookboiden. 
g3430. 

in  caee  of  a  atatutory  individual  liability,     g  3431. 

reaaoQt  of  the  doctrine  that  the  equity  fonim  ia  excluiiTa,     g  3432. 

whore  the  prooeading  I*  to  enforce  oontraott  made  in  behalf  ot  the  corporation 
prioi  to  ita  organiiation.     fi  3433. 

remedy  in  aqntty  where  otatnte  liability  ia  to  crediton  a*  a  claaa.     g  843L 

or  where  the  atatnte  oreatei  a  common  fond  for  croditora.     g  3436. 

inapplioability  of  the  doctrine  that  equity  will  not  relieve  one  who  baa  a  rem- 
edy at  Uw.    8  3436. 

groundi  on  which  ooncurront  jurisdiotion  in  equity  inpported.     g  3437. 

on  the  ground  of  diacorery,     g  3438. 

bill  by  a  foreign  corporation  to  diaoover  domeetio  atockholdara.     g  3439. 

where  the  liability  ia  in  proportion  to  Uie  atook  held.     1 3440. 
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Btockholdera  -(ContiDued]. 

in  cue  of  deoeued  ■hitreholdMB.     {  3441. 

irhan  eoui^  will  not  rastrain  prooeedingt  at  Uir.     S  3442, 

29.  Wkere  the  eraiilor  u  aim  a  t^odtholder. 
Temody  excloBivalj  Id  aqnity.     g  3446. 

nile  not  appliomble  whsra  creditor  Htookholder  hM  nktiifled  hii  own  liability. 

13447. 
whether  usigDu  of  &  atooklKdder  mty  nie  >t  Imw.    %  3448. 
ouei  diMfflrming  or  qomlifying  the  mleo.     S  3449. 
eimnnstsnou  eetoppixK  the  Btoakhalder  from  nuuutauning  uiy  kind  of  BOtiaa. 

JS4S0. 

30.  Rula  in  partiailar  juritdielioiu. 

TuU  in  the  United  Stktw  oowti.     |  3493. 
Al&lwma.     i  34&4. 
Califoraift.  j  846S. 
Colorado.     9  34fi6. 
ConnectianL     g  34S7. 

Florida.    3  3458. 
G««rgi«.    f  3460. 
IlUnoi*.     §  3460. 
Indiana,     g  3461. 
Iowa,     i  84S2. 
KanM*.     13463. 
Haiiis.     i  8404. 
Maryland.    S  3466. 
Mauachaietta.     g  346S. 
HinDeaota.     S  8467. 
HinooH.    g  34«8. 
New  York,     g  3469. 
Ohio.    g3470. 
Oregon,     g  3471 . 
PenniylTauia.     g  3472. 
Rhode  bland,     g  3478. 
South  Carolina.     %  3474. 
W^aahington,     t  3476. 
Witoonno.     g  8476. 

31.  Portia  —  ertditort  at  parlU*  plaintiff .     See  Partiss. 
two  theortet  m  to  the  loope  of  equitable  relief     g  34S1. 
reoonoiling  thasa  thaoriaa     |  8482. 

theory  that  init  in  equity  mnit  bo  on  behalf  of  all  creditMi.     g  3483L 
other  creditor*  let  in  becania  entitled  toahare  ratably,    g  3464. 
amending  bill  or  petition  ao  a>  to  make  it  the  anit  of  all  ONditon.    g  348fi> 
when  not  naoanary  to  join  all  araditon.     g  34S6. 
equity  mie  embodied  in  the  eodei  of  proeeduie.     S  3487. 
dormant  partnera;  cMtui  gnt  Iriut.     §  ^-ISS. 
orediton  prooead  aeparataly  at  law.     g  34S9. 
N.  Slockhpliiert  a*  partia  d^tndanl,     SeaFABma. 
two  cooraea  open  to  the  creditor,     g  S49Z. 

theory  that  all  ahareholdaca  wiUUn  Joriadiotiaa  are  necoMMj  putiaa  to  oroditor'a 
bilL     9  3493. 
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Stockholdars— [Cod  ti  nnsd). 

contnry  th«orj  that  it  li  not  dsommu?  to  Join  M  th«  stockfaolden.     1 8WL 

■tookholden  out  of  tha  jnrUdiotioii  need  not  ba  jouied.    S  3405, 

M  itocikholdcn  proper  partie*.     (  3496. 

not  neoMstuy  to  inftk«  sluuvbolden  defaudAnte  in  oidsr  to  uoore  &ppomtmeDta 

of  Fooainr.     S  3497. 
joint  ution  by  b  linglfl  creditor  BguoHt  &11  the  itoekhaldsrt.     9  8498. 
reiwQt  theory  thtit  atookbolden  «re  not  nuoenary  partiM  to  »  irinding-np  bill 

13499. 
■tookholden  molt  be  aasd  sepantely  at  Inw.     j  8500. 
exoopt  vhera  they  we  liable  t»  aimpla  partners.     $  3fiOI. 
Mparata  actiooi  to  enfoTM  limited  liability;  Joint  aotiona  to  sntorce  nnlimited 

liabiUty.    1 350S. 
ralei  in  particular  jmisdictions.     S  3502  a. 
lammoniag  the  itockholder  with  the  oorporation.     (  Sfi03. 
whether  stockholder  to  aammoned  can  oonteit  the  merits,     f  3504. 
where  stock  is  held  by  partnership  firm.     |  S30S. 

33.  CoTjioration  at  party  d^endauL 

whan  the  corporation  must  be  joined,     j  3G09. 

oorporation  a  necessary  party  to  suit  to  seqasster  unpaid  tabsoriptiotts.  g  3CI0. 
j  ndgmen  t  againit  corporation  and  salnaquent  action  against  stockholder,  g  361 1 . 
whether  the  corporation  a  neoeasary  party  to  enforce  ft  statntory  individnal  lis- 

biUty,     g  3G12. 
corporatioa  when  s  proper  party  in  an  action  to  enforce  an  indirtdDsl  liability. 

g3513. 
right  of  corporatioD  to  appeal  from  order  aaesMing  stockholders,     f  3514. 
conclnaion:  in  eqnity  ell  oreditors,  all  sharehotden,  all  adrarse  claimants,  and 

the  corporation  shonld  be  joined.     |  301B. 

34.  Proeetdmgt  in  equil]/  —  atdilor't  ML 

uatnre  oE  a  creditor's  bill  in  such  cases,     g  3018. 

this  distinction  under  the  statutes  of  New  York  and  WisoonsiB.     g  3C10. 

sniiliary  relief  by  injonction.     §  3520. 

necessity  of  a  judgment  at  law.     1 3621. 

creditors  need  not  first  endeavor  to  indace  oorporation  to  SDe.     1 3622. 
36.  QueitioniqfpleiKling  and  procedure. 

qnestions  of  pleading  in  such  creditors*  bills.     |  3628. 

multifsriouaneaa.     g  3677. 

iasnes  not  determineil  by  orif^nal  complaint,     t  362S. 

not  necessary  to  give  stockholders  freah  notice  of  clainuof  creditors  snbseqnently 
coming  in,  in  order  to  support  judgments  by  defantt     g  3539. 

averments  to  excuse  the  bricging  in  of  insolvents  and  non'reeidents,     g  3530. 

objectica  for  want  of  parties  when  waived,     g  3531. 

joining  an  action  to  enforce  unpaid  nibseriptions  with  an  aotion  to  enforce  indi- 
vidnat  liability,     g  3532. 

stockholders  not  permitted  to  sever  in  their  defensM.     g  3533. 
36.   The  relirf  gnaited. 

form  of  relief,     g  3530. 

ordering  an  assessment  npon  the  itoak.     t  3637. 

order  of  assessment  not  granted  until  general  assets  eihansted.     ff  3088. 

6853 


„Gooi^lc 


StooklLoUMa  INSXX 

BtooUioldor*— (CoDtiunad). 

MtMunenti  uid  ooninbntien*  to  be  ratable.     |  36S9. 

aMMiiog  MlveDt  atockholdcra  to  mmke  np  dsBoienoiM.     3S10. 

to  wh»t  extant  rotident  atockfaoLdan  uiened  where  Mme  ftre  nan^MaideDti. 

3  3611. 
mkking  ftdditioiul  Buewment*  when  prior  onaa  prove  intaSoieiiL     |  35*2, 
form  and  anbaUooa  of  tbe  decree.     S  3643. 

enteriiig  k  dooree  t»  to  the  righti  of  thoae  before  the  eonrt.     1 3544. 
dUtribation  where  the  pkiatiff  ia  hinuelE  a  atookholdar.     g  3M5. 
97.  Right  q/  aetien  in  reeaetr,  attignu,  tie, 
in  gaatTti.     t  3040. 
the  general  mla  itated.     {  35S0. 
general  rnle  that  right  ot  action  for  nnpaid  aobaoriptioQa  paaiaa  to  raceirer, 

aasignaa,  tnutae,  eta     }  3561. 
right  of  action  in  aaaignee  in  bankruptcy.     |  3GE2. 

right  of  aotion  in  aaaignee  for  orediton  nader  State  aadgnnKot  law.     !  3653. 
right  ot  aatiOD  in  traoaferae  ot  atock  anbacriptiona.     j  ?S54. 
right  of  aotioD  in  purohaaer  of  aaseta  at  reoeiTer'a  aale.     g  3555. 
right  of  action  In  indoraae  ot  note  of  corporation.     {  3t66. 
whan  the  oorporatioD  maj  aue  notwithataadLng  the  appointment  ot  a  reoeiTci  or 

an  aaiignment  in  truat.     |  3567. 
whan  orediton  may  ignore  the  raoeiver  and  ane  peraonallj.     g  355S. 
whether  receirerahip  of   foreign  oorporation  onats  oreditora'  right  of   action 

against  domsstio  atookholdera,     §  3559. 
ganeral  mle  that  right  of  aotion  to  enforos  individnal  liability  doea  not  paaa  to 

receiver,  aaaignee,  traatea,  etc,     )  3560. 
•xceptioDB  to  thia  rule,     g  3531. 

whether  receiver,  etc.,  saeceada  to  a  higher  right  ot  aotioa  Uian  that  ot  the  cor- 
poration.    S  35G2, 
dootrine  that  ha  doe*  not.     g  3563. 
further  of  thia  anbjeot.     g  3564. 
continaed,     1 36fS5, 
alstnte  of  New  York,  nndar  which  anoh  right  of  action  doea  not  pua  to  the  re- 

ceivar.     g  3566. 
action  by  reoeivera  Bgainat  individaal  atockb olden,     g  3567. 
the  doctrine  iUoatrated  by  the  Qlann  caaei.     g  356S. 
wben  receiver  or  aaaiKaee  may  aue  in  aqnity.     g  3669. 
commoD-kw  aotion  bicnght  in  name  ot  corporation  to  nae  ot  receiTer,  aaaignee, 

eta    1 3570. 
jadgmentof  Federal  oonrt  within  the  Stat«wiU  fnmiah  tonndation  for  oreditora' 

bill.     g3G7I. 
38.  Proettding*  iy  gamMmml. 

when  d«l>t  dve  abftreholder  for  hi*  aharea  ia  attachable.     E  3S70. 

wben  anbject  to  gamiahment  noder  eieoutioo  againat  eorporation,    g  3577. 

«D  aaaaaament  mnat  have  bean  mada  aiid  not  paid,     g  3578. 

a  anbacription  mnat  bare  bean  payable  withont  an  aaaoaaoent.     |  857S. 

and  (anbject  to  eiceptiona)  the  corporation  ntnat  oontinne  aolvent.     g  3680. 

whether  a  auperadded  atatntory  individnal  liability  oaa  b«  raacbed  by  garaiih- 

ment     g  3681. 
6864 

DiqnzeaOyGoO'^lc 


INDEX.  StockhoUnm 

Stockholdars— (Oontimitd). 

d«feiiMi  »rultible  to  the  gunuhM.     {  35S2. 

AUtenuk    13683. 

niinou.     !  3GU. 

Looiiuuifc.     1 35S5. 

MiuUiippi.    S  3&8& 

Minoori.     1 3587. 
80.  Eatcvtiont  againal  Uoe&oldtr — gtneratti/. 

•zMntion  agaiuit  the  ihuaholdera  m  orMtnre  o(  aUtnto.     5  3£9I. 

the  mit  oE  Ktre/adai.    i  3092. 

ragUtry  of  jadgment  agkinit  corporation  not  a  liea  againit  ihareholdeT'i  prop- 
erty.   S3693. 

EngUth  atatntaB  providing  for  Fsgittry  of  tharaholdera  and  giviog  oreditoca  a 
right  to  inspect  the  register.     S  3tlM. 

•njoiaingtheoreditor  from  eistrntJDg  hit  jadgroeat  againit  thareholdsre.     §  3596. 

aammoning  tba  itookholder  in  an  action  againit  the  corporation,     S  3&(K). 

•xeentiou  againat  corporation  with  elanse  for  levy  upon  property  of  memben. 
g3e97. 

motion  nnder  Tr«nm  itatnte.     §  3£98. 

eieentiDn  agatnat  atockholdar  under  MaaaaEhaaetta  atatutea.     S  3599. 

40.  Under  the  Misaiuri  UattUt. 

remedy  by  motioD  under  Miaaoori  atatnte.     S  3602L 

the  atatnte  a  aubatitnte  for  a  bill  in  equity,     g  3603. 

ia  a  proceeding  in  the  aama  court  which  rendered  the  jadgment.     S  3601. 

matiou  againat  each  atocliholder  ia  a  aeparate  proceeding.     %  3605. 

•errioa  oalaide  the  State  doaa  not  confer  jarindiction,     J  3606. 

judgment  rendered  after  legal  diaaolution  of  corporatioa  will  not  support  pro- 
ceeding.    1 3607. 

liability  fixed  by  ratnru  of  eiecntioa  nuUa  bonn.     %  360S. 

•rideDce  of  corporate  inaotvenoy;  retnm  of  imUa  bona.     %  3609. 

what  if  execution  against  corporation  returned  before  return  day.     S  3610L 

retnm  not  preaumsd  to  be  premature  because  not  dated.     |  3611. 

ioformalitiea  waired  by  appearance.     |  3612. 

no  jury  trial.     S  3613. 

■ppallats  court  will  rariew  the  evidsnoe.     1 3614. 

whether  the  motion  ahonid  be  preaerTedia  the  bill  o(  cxceptioua.     S  3616. 

not  neceaaary  to  take  and  aave  exception  to  the  order  diapoung  of  the  motion, 
g  3616. 

proceeding  doea  not  abate  on  death  of  atockholdar  pending  appeaL     S  3617. 

motion  not  maintainable  againat  administrator  of  daceaaed  atockholder.     S  3618. 

burden  of  proof.     £3619. 

motion  not  maintainable  after  general  aaaignmant  for  oreditora,    %  3620- 

aeoond  motion,  if  dlamiaaed,  not  fatal  to  recoTCry  on  Srat  motion.     S  8621. 

41.  Qvetiioiu  of  pUadnig,  emdmee,  and  proetdvrt. 

joinder  of  different  oauaea  of  action  against  stockholder.     |  3626. 
neceaoity  of  pleading  the  statata  ereatiog  the  liability,     g  3626. 
averment  of  the  facta  on  whioh  the  atatnte  predioates  the  liability,     j  3627> 
manner  of  alleging  iudsbtednaai  of  corporation.     S  36Z8. 
la  to  time  when  debt  eonbaoted,     %  3629, 
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plaiatiff's  illagationi  irhera  tha  liability  ii  for  unpaid  ■hana.     |  SS301 

•llcgationg  of  aihanstiog  \egti  ramedis*  sgainit  corporation.     |  3631. 

avarment  of  iaaoNeiioy  or  djuolation.     {  3632. 

BTermant  of  the  amoaat  of  alook  bald  b;  defoodaiit,     |  3033. 

avermant  of  the  power  of  Uis  oorporaiioD  to  iaane  the  iharaa.     g  363i. 

allegatioD  that  tha  sharei  ara  annaable.    S  863fi. 

not  nsoeaaary  to  aver  want  of  knowledge  that  the  aharaa  wera  not  paid  Urn. 

83630. 
arermsnt  of  a  call.     {  3637. 

the  aama,  in  atatatory  actioo  by  thartff  in  lien  of  gamiihmant.     j  8638. 
not  neoaMary  to  arar  iaiae  and  delirery  of  csrtiGcate.     S  3039. 
not  iieoenary  to  arer  that  all  the  atook  was  uot  anbaoribed.    |  3610. 
not  nioeaury  to  aier  how  the  defendant  became  a  atookholder.    f  3S41. 
■nSeiancy  of  arerment  in  aotioDB  by  laoeiTer  againat  indiridnal  ahatcholdara. 

t3M2. 
when  not  neceasary  to  declare  agunat  tha  atockhblden  M  partnw*:     )  9GUi> 
the  prayer  for  relief.     S  3644. 

oonunon-law  action  bronght  by  atockhtdder  in  name  of  oorporation,     |  S6U. 
^nestiona  of  fact  in  aotiona  to  charge  stockholdera.     |  36-V. 
neoMiity  of  proving  exiataoce  of  the  oorporation.     {  3651. 
manner  of  proving  the  eiiatenoa  of  the  corporation.     S  30S8. 
eridentiary  effect  of  certificate  o[  organintioo.     S  3653. 
certificate  ol  corporate  officer  that  capital  haa  bean  paid  in,     {  SOU. 
eSfect  of  failing  to  prove  that  tha  defendant  14  a  atockholdar.     |  36SS. 
manner  of  proving  thia  faot.     1 36S6. 

oorpoiate  recorda  aa  aridenoa  againat  the  atookholder.     j  3667. 
farther  ot  thia  anbjact.     g  36fi8. 
coatiuued.    g  36S9. 

what  judicial  recorda  admigaibla,  and  what  not.     g  3000. 
eridenoe  to  eetabliah  the  debt,     g  3601. 

declarationa  made  by  the  dareiiilant  to  other  creditors,     g  3662. 
evidence  to  charge  tha  members  on  groaad  of  fraad.     g  3663. 
evidence  of  the  iiuolvency  of  other  stockholdera.     g  3661. 
evidence  o(  fraudulent  overvaluation  of  property  transferred  in  fnyment  ol 

shar.:&.     g  36.'i5. 
qaeationa  of  rtt  judicata,     %  3669, 
right  of  trial  by  jury.     S  3070. 
referenoa  to  a  master  or  raferea.     S  3671. 
appeal  and  wriU  of  error,    g  3672. 

conclnuvenesaot  tha  finding  on  qaeatioiu  of  fact  where  tfae  tria]ia  atlav,   SSI73. 
atockhoUera  not  entitled  to  aeparate  trials,     g  3074. 
filing  Qotioe  of  tk  patdeni  to  purchsier.     g  3075. 
other  points  of  pn^ctice.     g  3676. 
4Z.  Dffen»i$.     See  title  DEFSNaEfi, 
in  general,     gg  3679-36S1. 

defeotea  affecting  the  corporation  and  its  mattagamenl.    ||  808S-36SS. 
defenses  affecting  the  Hata*  and  lialnlity  of  ths  dtfendaot  h  ft  sT 


6856 

DiqnzeaOyGoO'^lc 


INDEX.  nooUuddon 

Stooklioldna— <CoDtinnDd), 

dafeniM  BffMtiag  tha  diiclurga  and  rsleua  oF  th*  dafandtat  M  &  ahurahoUar. 

a  8711-3723. 
deteuaa  atttetiag  tha  pikintiff'i  dAnund.     8  3729-3737. 
dafanaaa  ralaiting  to  tha  oondaot  of  ths  oraditoi  ■ffsotiiig  hU  demuuL    B  8740- 

374S. 
dafanaea  rektjog  to  the  caadoct  of  the  prooaeding  to  ohkrge  tha  itoekholdar. 

H  37fil-3T55. 
other  dsfenaaa.     ti  376S-3763. 
4&  Ai^A/J  a^d  rtmedieM  e/tloMeldtri  gaterettf  eoniidertd, 

whan  itockholdar  hu  no  right  of  ooantarclsim,  on  Mcotut  of  mUmmDagemeat 

of  the  dinoton.     S  4U1. 
rights  of  a  ahueholder  to  an  acoonating  whara  tha  icbeina  of  iDOorporatioa  haa 

baea  radioally  ehanged     |  4442. 
right  of  minoritj  itockholdar  to  have  the  bmineai  earned  on:  right  □(  majority 

to  hero  it  WDand  up.     |  4443. 
Ull  in  eqnit;  bj  oqb  holding  atook  u  a  tniitee  to  obtain  tha  direotion  of  the 

conrb     1 4444. 
Mtion  to  reoorar  tha  plaintiffa  nndiridad  intareit  in  tha  aiasta  of  the  company. 

14445. 
power  of  ■  corporation  to  aall  all  ita  properly;  diaieat  of  a  aingle  *to«kho1der. 

1444a. 
nlidity  of  agreement  of  majority  of  atookholden  to  eleot  the  direotora  and  oon- 

trol  tha  corporatioD.     |  4447. 
manidamu*  againit  oorporat*  officara  at  the  relation  oE  a  member,     g  4448. 
bill  in  aqoity  bj  one  itookholder  to  control  the  vote  of  another  itookholdar. 

14449. 
tevedieH  of  the  atockholden  ot  a  oorporation  whoia  property  ii  leued  to  another 

oorporation.     S  44S0. 
neing  the  name  of  ths  oorporation  to  redreti  individual  grievances.     %  44SI. 
righta  of  atockholders  who  have  not  paid  tot  their  share*.     S  4452. 
right  of  ■haraholder  to  snrplna  on  winding  ap  after  judicial  focfeitare.     S  4453. 
righta  of  the  beneficiary  in  the  estate  of  tha  docesied  partner  where  the  part. 

nenhip  is  tamed  into  a  corporation.     %  4454. 
what  knowledge  of  corporate  matters  impntabls  to  stockholders.     3  445S. 
rights  of  stock  hot  lers  to  benefits  which  accrue  from  breaches  ot  trusts  of  direct- 
ors.    14456. 
righta  in  the  distribnl^on  of  shares.     1 4467. 

■ubecriber  to  shares  sning  corporation  for  refosing  oartificata.     S  4458. 
rights  of  ibareholders  aa  crediton^     8  4459. 

right  of  atookholder  to  deal  with  otn^oration  as  a  itranger.     9  4460. 
aharebolder  entitled  to  voto  at  a  meetiog  to  ratify  a  oontraot  with  hiouelf. 

S446I. 
his  right  of  aotion  against  corporation  to  redress  wrongs  persottal  to  hinuelt. 

I  4482. 
oonrts  will  not  protect  intereat  ot  stockholder  in  illegal  corporation.     %  4463, 
action  at  law  gainst  diiActon  for  broach  of  agreamsnt  to  parchase  sharoa  tor 

the  ibareholders.     f  4464. 
varioOB  rights  and  temediea  already  considered.    1 44SS. 
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rMoraring  manej  pftid  for  «harM  whioh  pluntiff  U  nnkble  to  obUin.     {  UM. 
44.  Mtmtdiei  qf  Ooekholder*  in  equity. 

■hanholden  oumot  cdb  to  ndrBU  injnriM  to  tha  corpontion.     {  4471' 

no  «otioQ  >t  law  by  ibkreholden  for  offloial  mi«l«meMion.     1 4472. 

illoitrationi  of  thii  doctrine.     S  4473. 

azoaptiou  to  thii  dootrina.     S  4474. 

■harehaldei  mky  hare  an  aotion  at  law  whan  a  itrangar  wonld  hare  one.     |  4476. 

pnsral  rale  that  ibaraholden  cannot  aiie  or  defend  for  the  oorporation,     j  4476. 

gsnaral  mla  that  ■hareholden  cannot  ane  for  tha  corporation  in  aqnity.     S  4477. 

nor  defend  for  the  corporation  in  equity.     S  4476. 

bat  ntay  sua  whrra  tba  corporation  will  not.     g  4479. 

when  thia  right  of  action  ariiei.     S  4480. 

«Mei  to  which  the  jariidiction  eitendo.     g  44SI. 

not  naceiaary  that  tha  wrong  ihonld  reqnirs  a  winding-np.     {  4482. 

what  droanutancM  of  fnmd,  oppraautm,  want  of  power,  etc.,  Decew«ry  t«  in- 
voke tha  jariadiotian.    g  44S3. 

one  oorporation  owning  and  wrecking  another,     g  4484. 

inatanoei  wbara  relief  refnaed  on  the  pleading*  and  evidence,    g  448& 

diitinction  batween  redreanng  breachei  oC  tmit  and  inflnencing  corpotate  ac- 
tion.    1 44S6. 

equity  will  not  interfere  on  qnettiane  of  corporate  maDagement  or  policy,    g  4487. 

action*  by  atockholder*  againit  third  partie*  f<«  wrong*  to  the  oorpoimtion. 
g  4488. 

whers  the  action  i*  to  redreH  a  lort  umplieUer  oonunitted  agaiiut  the  corpon- 
tion.   I  4489. 

when  relief  had  BKainat  tliird  psrtieg  and  when  not.     g  4490. 

natara  and  extent  of  the  relief,     g  4491, 

oondnct  maat  work  nibataiitial  injury.     9  4492. 

when  neceuary  to  allege  and  prore  bad  faith,     g  4493. 

what  laohe*  will  deprive  ihareholden  of  relief,     g  4494. 

uwtaneec  of  each  lachei.     g  4495. 

oorporatioa  eatopped  by  a  ratification  by  ita  ahareholdera.     j  4496. 

oondaot  eitopping  the  abafcholdar  from  aiaerting  right*  in  the  corporation. 
g4497. 

what  peraon*  have  the  itandin^  of  ahareholder*  to  invoke  this  relief,     g  4498. 

ahanholder  mnit  fint  axhaoit  hia  remedy  within  the  corporatian.     §  4499. 

lailnre  of  tiie  oorporation  to  ne,  a  condition  precedent,     g  4500. 

the  doctrine  of  the  Federal  eonrt*  on  tbU  anbiect.     g  4001. 

the  principle  haw  embodied  in  the  Ninety-fourth  Equity  Rule  of  United  State* 
coarU     g4602. 

what  i*  anfficient  rsqnaat  to  the  director*  under  the  general  rule  of  eqnit;  pro- 


la  whieh  ezenaa  the  ""Upg  of  luah  a  requeat.     g  4504. 
what  reqneat  to  bring  rait  where  corporation  baa  bean  abandoned  or  ditaolved. 

g40oe. 

requea^g  tba  reottvar,  etc,  to  ine  after  inaolvency.     g  4G06. 

MM*  to  whieh  the  role  doe*  not  extend,     g  4607. 

rafnaal  of  oorporation  to  rae  muit  be  averred  and  proved,     g  U06L 
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what  kllegiitioii*  hare  boen  held  inffloient  nndar  thia  rule.     S  4509. 

wbat  ininffieient.     S  4510. 

wiUiDgnOH  ot  the  oorporatioa  to  lae,  a  good  defenie.     S  4611. 

45.  /jynnctiDii  inaidtif  »uA  rtnuttia.     Se«  iMniKCitOHS. 

46.  If  Aen  «iie&  ranedMt  extend  to  leMing  up  and  tsAm  not. 

general  role  that  eqait;  haa  ne  jaiiidiotion  to  diaaolvs  a  (Arporation.     S  463S. 

and  that  a  atockholder  oannot  maintaiD  a  bill  to  wind  np.     S  4S39. 

■tatntorr  eioeptiona  to  this  nile.     S  4S40. 

proviiioni  of  the  New  Tock  Coda  oC  Civil  Procadnre.     3  4641. 

diaaoWing  An  inoorporated  merchants'  exchange  under  the  New  York  Code  of 

Ciril  Procedare.     |  4M2. 
prorUioae  and  conitraatioa  of  the  atalnte  of  New  Jenajr.     1 454S. 
alleging  inaolveuej  under  sooh  atatatei.     9  4644. 
appointing  a  reoetTer  to  wind  np.     9  4549. 
farther  of  tfaia  subject    1  4646. 
dootrine  that  eqnity  hai  inherent  jariadietioa  to  wind  np  a  corporation  where 

it*  operations  miut  eventnalljr  he  minona.     S  4647. 
right  cf  minority  of  the  stockholdara  to  a  diatribatjon  on  winding  np.     9  4548. 

47.  Fvrliier  tu  to  the  form  ofreUe/. 
character  of  the  relief  granted.     |  46GZ. 

enjoining  the  directors  and  appointing  a  receiver.     S  4653. 

remoring  the  direotors.     1 4654. 

deoreeing  a  sale  of  stock  taken  hy  one  oorporation  in  another.     9  4S5S. 

oaQoeling  a  deed  which  ia  a  clond  npon  the  title  of  the  oorporation.     9  4666. 

oompelling  the  directora  to  acconnt.     9  4557. 

light  of  tontine  poliey  holder  to  an  account,     i  41(68. 

oompelling  third  persona  to  specilicall;  perForm  a  contract  with  the  corporation. 

I4GG9. 
reatoring  to  the  atockholdera  what  they  hare  loit.     1 4680. 

48.  Portia  (owcA  aetiona.     See  Parties. 

49.  PUadingt  in  meh  aeliciu.     See  Flvadinos. 

50.  Variola  tnaUert  qT  pnKtkt  ia  lueh  oelionM.     8ee  PsAuriot 

61.  LhnUation  of  oetionM  b^  or  on  bdutlf  <if  creditor*.     See  LiiOTAnoKS,  STATtrtB  of. 

general  principles.     K  37G6-377E. 

when  «noh  ttatutea  begin  to  run.     99  3779-3782; 
6Z  Stt-qf.     See  title  Sti-on. 

in  generaL     3§  37S6-3801. 

nnder  particuUr  itatatea.     39  3809-3813. 
53.  Coatribtttion  anumg  itodcholdtrt.     &ea  Cohtribdtioit. 
64.  PriorUia  among  crtditori.     See  pBiosmis. 
Stock  notea. 

nature  of.     g  G762. 
Straddle*. 

Bee  Shabbs,  lubd.  IS. 
StTMt  railway*. 

State  and  mnnidpal  regalation  of.     |  OBIS. 
Btrikea. 

injonctioiu  againat.    9  7782. 
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BjibTogtitioa. 

See  CoNTKiBimov, 
Sutneriptioiia. 

See  Capital  Stogx;  SsiiKKHOLDKBa. 
1.  Tkeoria  cu  lo  nature  and  fiyrmation  of  lie  tmlmel. 

Tclttioii  «f  atockholdera  to  the  corporation  reaUi  in  aontnet     9  U3& 

goTamiiig  ■tatate'forms  part  of  the  oontraot.     1 1137. 

geaerxl  viewa  M  to  wtMt  oonatitntet  oaa  >  atookboldsr.     1 1138. 

■i^imriptioa  coniticutes  one  a  member,     f  1139. 

oertifiaate  not  aeaeua.rj.     g  lUO. 

ourcnmetaDiieB  under  which  neoBiwry.     9  1141. 

ooDtrect  ol  nbicriptioa  when  not  DaoeMwy.     1 1 M2. 

if  no  oertilicate  iesnod,  written  BgreeiMat  ueoetMry.     i  1143. 

riew  that  a  ooatract  of  Bubiuiriptioa  neoeuary  in  aams  form.     |  1144. 

inch  contract!  not  created  by  recitals  in  ■  bond.     9  1145. 

view  that  a  contract  of  inbicriptiaa  moaC  be  in  writing.     E  114S. 

a  writinft  not  in  atriotnaas  neonaary.     9  1147. 

oral  promiM  to  snlMcribe  for  aharsa,  and  note  pvaa  therefor.    9  1148. 

•nbacription  not  raried  hj  parol  evidence.     9  1 149. 

wbeo  eiplunable  bj  parol.    9  USA. 

form  of  the  anbeeription.     1 1151. 

in  what  kind  of  book  —  on  what  kind  of  paper.    9  1 152. 

•igning  in  blank.     9  1163. 

effect  ol  enian.    S  1164. 

oxplsiMtory  memorandaiD  annexed.    9  115S. 

receipt  on  margin  ol  aubacription  book.     9  1158. 

mla  which  reqniraa  a  anbAcription  to  the  articlea  of  aaaociation.     g  1167- 

reaaooa  which  aappott  thia  rule.    9  1158. 

oonaequance  ot  this  mle:  no  contract  if  aabacribar  diea   before   corporaUoo 

formed,     i  1169. 
other  coaaeqnencea  of  thia  mle.     §  1160. 

doctrine  that  inbacription  not  binding  nnlaai  regnlarly  made.     9  1161. 
view  that  a  enbecription  to  the  sharea  of  a  corporation  not  formed  oreatat  DO 

liability.     91163. 
farther  of  this  view:  raasoninK  of  Chief  Jnatiee  Black.     91183. 
diatinction  between  a  anbacrlption  and  an  agreement  to  anbacribe,     %  1164. 
the  infirmity  of  thia  diatinction.     9  1 166. 
nnaonndneas  of  the  riew  that  the  propoaal  ia  bad  nalesa  made  in  atrict  oompli- 

ance  with  the  atatnte.     g  1166. 
difficulty  avoiiled  by  aobeequent  ratification.     9  1167> 
•nbacription  and  payment  of  dapO«it.     9  1168. 
another  road  ont  oE  thia  difficnlty.     9  1169. 

mle  that  aubacriptions  made  before  organization  an  good.    9  1170. 
reaaong  in  aiipport  of  thia  rule,     g  1 171. 
nature  of  such  an  offer  before  acceptance,     g  117^ 
instance  nnder  thia  rule.     91173. 
right!  and  liabilities  of  anbacribots  to  a  common  fnnd  for  a  common  pnrpoaa^ 

g  1174. 
aabacription  muat  be  accepted  or  acted  upon.     1 1175. 
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Snbacrlption*— (ContJnaed). 

Kotioa  agunit  ona  mambei  of  bnilding  oommittce  by  the  other  nienilMra.    |1176. 

ftcoeptknce  ntaettaij  if  corpamtion  in  eiutenoe.     S  IITT. 

mannar  ia  whieb  aecaptuioa  manifested,     g  1178. 

diatlllotiOD  betweea  cnsea  where  the  proposition  oomss  From  tbe  coTopanj  and 

irharfl  it  ia  made  to  the  company.     1 1179. 
TCTOcatioa  of  offer  before  aaceptanee.     f  1180. 

whether  preniiaable  in  the  cam  of  a  inbeoription  to  a  foture  corporatum.    9  11S1. 
ft  case  in  illaitration.     i  1182. 
bxut  penUenlKB  where  labecriptioD  illegaL     S  11S3. 
other  iaitancei  of  labacTiptioD.     j  1161. 

■nbecriptione  enforceable  bj  action  without  an  eipreai  promiae  to  pay.    1 1IS5. 
illnatrationa  of  the  foregoing,     g  1 1S6. 

doctrine  that  an  expreu  promiae  to  pay  is  necessary,     g  1I87> 
tile  absurdity  and  immorality  of  this  doctrine,     g  1188. 
when  ooDtraot  to  take  aharei  oomplete  nnder  the  B^gliah  atatnte.     g  1169. 
what  facta  amount  to  a  oootraet  to  pay  aharaa.     )  IIML 
ooatinnedi    g  1191. 
eontinned.    g  1193; 
oootinned.     g  1193. 
ooDtinaed.    glI9<. 

2.  Tht«rktatto^am*iiltrathn. 

theoriee  as  to  the  conaideratton  of  the  oontract.     g  1200. 

rights  and  interests  aeqaired  by  the  (nhsoriber.     g  120I. 

obligation  of  the  company  to  iaane  the  ahares.     g  120Z 

fraochisea  granted  by  the  charter,     f  1203. 

failure  ot  the  oommiasioners  to  reject  the  aabaoriplion.     g  I2M. 

matnality  of  promiae  as  among  aubacriben.     g  1305. 

labor  ot  money  expanded  on  the  Faith  of  the  promiae.     g  120S. 

illnatrationa  of  this  principle,     g  1207. 

oontrary  view  that  money  not  deemed  expended  <m  the  faith  of  the  mbaorip* 

tion:  formatioa  ot  oorporatioa  not  anthoriMd  thereby,     g  12D8. 
ooaaideration  where  tbe  eorporatioa  ia  in  exiatenae.     g  1209. 
■SlMit  of  the  worda  "ralaa  reeeiTad.''    g  1210, 
■abscriptioD  a  good  oonaideration  for  oUier  nnilertakings.     g  12IL 
anbeeqQent  failni*  id  conaidaiatioit.     g  1212, 
DO  oonsi deration  where  the  oompany,  and  not  the  aQhsoriber,  gets  the  aharea. 

gl213. 

3.  Tkeeriatu  to  IhtttrciMily  q/' paying  the  ilatvtoiTfdepiml. 

view  that  payment  of  cash  dspomt  ia  Dooeasary  to  the  validi^  of  tbe  mbacrip. 

tion.     g  121S. 
reasons  given  in  anppoct  of  this  view,     g  I21T. 

mle  that  paymeot  ot  deposit  mnat  be  made  in  apecie  or  it*  eqniTalent.     g  1218. 
atatnte  not  complied  with  by  giving  a  note,     g  1219. 
a  contrary  view,     g  1220. 

whether  payment  by  bank  check  anfflcient.     9  1221. 
rintnlated  payments  by  giving  cheAa  which  are  not  eollacted.     g  1222, 
farther  aa  to  the  matter  of  payment,     g  1223, 
view  that  the  payment  ot  neh  a  deposit  ia  not  neoeaaary,     |  1224. 
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Subacriptlona— (Con  tinned) . 

a  uiiiilftr  vi«w  in  EagUnd.     S  1226. 

■nbaoriptioD  ytlid  tbrough  pkymeot  kt  *  mbssqaeat  tima.     1 122S. 

invalidity  of  Moret  agtMmenb  thkt  the  check  ihall  not  !w  pud.     S  1237< 

•nbaeription  void  for  non-pafmont  of  depoiit  mmde  good  by  eatopptl.     1 19SS. 

wheta  •abaoriptiiMi  mads  after  the  organization.     {  1229. 

what  if  the  qaestion  ariMs  nuder  a  by-law  merely.     |  1230. 

illaatration  in  case  of  mrrendet' and  teiatne  of  iharea.     11231. 

effect  of  itatntai  requiring  a  certain  amonnt  tc  be  paid  in  before  commenoing 
boaineu.     g  1232. 
4.  ThtorrikatitfaU  amount  of  the  eapOalnuut  be  *idi*tTAed. 

shareholder  not  liable  nntil  full  amount  Bnbioribed.     G  1235. 

illaitmtioQ:  >Qb»cript!on  on  oondition  that  "anfficient  \»  aabtoribed  foi  the  pnr- 
poee.    9 1236. 

tnitanoe  of  a  faalty  iaatrnotioD  (abmitting  tbi*  qneatioii  to  the  jnry.     |  1237. 

■nbacriptioD*  by  iaiolTenti,  penoni  not  uajurit,  eto.     9  12S8. 

(Qlueqnent  declaration  ot  inbioriber  ioadmluible.     j  1S39. 

view  that  the  jndjcmant  ot  the  oomminionen  ii  condnaive.     |  lUft 

taking  anbeoription  in  property  at  eiOBMive  valuation.    §  1241. 

waiver  of  right  to  object  on  thia  gronnd.     %  1242. 
6.  Oilier  thearia  and  hahUngt. 

what  agent*  oan  receive  nbicriptioQa.    |  1246. 

natnre  of  the  authority  of  oommiMiooen.     j  1246. 

apportionment  of  atook  by  the  aommiaaionen.     3  1347. 

proportion  allowed  to  the  oommiaiionen  themaalvaa.     {  1248. 

remedy  of  the  snbicribar  for  refusal  to  iaane  tbana.    f  1249. 

apportionment  apoa  incorporatiDg  a  mining  property,     )  12H>. 

aubaeriptiona  void  after  all  atock  taken.     3  12E1. 

initanees  of  inanffioient  tnbaoriptione.    §  I26& 

aabaoriptioDB  delivered  ai  on  eaSTOw.     j  12E3. 

diatinotion  between  aubaeriptiona  and  purchaBesof  eharea.     {  1264, 

promias  to   take  and  pay  for  atock  in  an  incorporated   oompaoy  actiMkabla. 
gI256. 

each  (ubacription  aeveral,  not  jobt.     S  1266. 

anbacription  by  a  partnerohip  name.     |  1257. 

anbaoriptiona  oonstmed  by  the  conrt.     S  12B8. 

conatmed  aooording  to  what  law,     %  1269. 

taking  ibarea  to  qnalify  ai  directors,     g  1260. 

continued.     S 1261. 

limit  of  option  to  take  shares  on  reorganization,    g  1S62. 
6.  ^IfcnKton^rteeoninwfQ/'suiferipttoft, 

preliininary.     g  1267. 

breaoh  by  the  corporation  of  its  oontraet  with  the  anbacriber.     g  1263. 

alteration  of  the  anbacription  paper,     g  1269. 

making  radical  changea  in  the  purpoeea  of  the  corporation,     g  1270; 

director*  departing  from  the  charter.     1271. 

abandonment  of  the  entorpriae.     g  1272. 

diieharged  by  legialative  alteration  of  the  contraot,    g  1373. 

ohangs  mnst  be  material,  fandameutal,  or  radical,     g  1274. 
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BatMCriptioiu— (ContiD  ned). 

luoreuiDg  rapital  stock.    %  1276. 

redndng  oapitel  rtock.    §  1276. 

JnoreMing  tha  nambw  of  (hwea.     g  1277. 

anluKing  powen  knd  priTtlegei,  uid  adding  new  raapomibilitieB.    5  I27S. 

illnibmtioiia:  anthotiiing  ezteniioa  of  rotid  —  baildiug  of  bnuioh,    S  i-^S. 

illuitntiaiii  oontiuDed:  empowariug  a  Bt&akwater  compaoy  tosztond  iti  dan* 

uid  inear  additionkl  expeiue.     8  1280. 
changing  the  nature  of  the  enterprua.    g  1S81. 
view  that  ohuige  sanctioned  by  majority  binda  minoiity.     S  1262. 
ohanging  the  name.     %  12S3. 
ebanging  the  lemini  of  a  railroad,    1 1284. 

material  ohange  of  a  looation  or  ronte  will  relewe  anbiariber,    j  12S5. 
reoaoai  of  the  nile,     )  1286. 

what  ohangsa  of  ronte  or  location  do  not  releiM  nbioriber.     g  1287. 
what  uhanga  of  ronte  bj  direotor*  will  releaae  the  lubMirlbar.     S  1^88. 
how  the  defendant  mnet  plead  the  ahaoge.    g  1289. 
ooDBolidation  with  another  corporation,     fi  1290. 
ohangei  anthorized  b;  exiatiog  etatntea.     g  1291. 
alteration  material  to  the  particnlar  labacribar.    g  1292. 
ohangae  affecting  the  payment  of  itock  laburiptioni.    %  1293. 
other  ohangea  in  the  internal  amuigementa  of  the  corporation,    g  ]29i. 
■eUing  out.     g  129fi. 

extending  time  for  completing  the  enterprise,     g  1290, 
elementa  of  estoppel,     g  1297. 
bnrden  of  ihowiog  disient.     g  1298. 
■Then  ralidity  of  amaDdment  inbmitted  to  jar;,    g  1299. 
7,   ValidUg  qf  oandilimai  lubieription*. 

oonditiona  imposed  by  the  charter.     S  130C. 

view  that  oonditional  anbioriptiona  are  void.     1 1306, 

becauie  not  concnrrent  and  bqnce  not  obligatory  on  aaeh  at  the  eame  time. 

§1307. 
effect  of  illegal  conditioni:  whether  tbe  whole  coatiaot  void,  or  the  condition 

merely,     g  130S. 
condition  discharged  when  a  fraud  on  the  law,  and  oontraot  absolnta.    g  130S. 
explanation  of  this  principle,      g  1310. 
parol  oonditioni  void,     g  1311. 
parol  i^reemanta  among  anbacriber*.     j  1312. 
Bubecriptiona  made  for  collateral  purposes.     9  1313. 
illnstratious  of  snoh  snbsariptiona.     g  1314. 
contamporanaons  parol  declarations.     9  1310. 
collateral  agreements  with  third  persons,     9  1316. 

views  that  conditions  in  sobscHption*  not  contrsxy  to  pnblio  policy,     g  1317. 
illustrations  of  good  conditional  subscriptions,     g  131S. 

othar  American  oases  where  conditional  snbscripldona  have  been  upheld,     g  1319. 
illustrative  English  oases,     g  1320. 
diatinctioD  in  respect  of  conditional  snbacriptiont  made  before  and  after  M^puit 

satioD.     9 1321. 
GonditioD  that  all  the  stock  shall  be  subscribed.     9  1322. 


^yGoo'^lc 


BubvcriptioiM  INDEX, 

SubieriptlDns— (Continued). 

wsiver  of  tbia  oondition.     j  1323. 

imposnble  oonditioni.     9  1324. 

condition!  m  to  oneu&liility  of  ihares.     %  1S2S. 

■tipal>(ian  (or  the  p&yment  of  interoBt  on  atock  mbscription.     S  1336. 

validity  of  sonditioiis  u  affected  bj  the  Btatnte  of  fronds.     S  1327. 

irlikt  amoanti  to  an  acceptance  by  the  corporation  of  a  eabBcriptioa  apon  ocn- 
dition.    3  132S. 
8.  ^eet  0/  mnditioiu  in  ndueriplioni. 

no  contract  nntil  valid  conditions  complied  with,     g  1332. 

•nbicriberi'  right  to  aatice  of  the  performance  of  the  condition.     %  1333. 

illnitrations  of  the  foregoing,     j  1331. 

•alMcription  baoomea  absolnte  when  oondttiou  perfonned.     9  1335. 

waiver  of  the  condition,     g  1338. 

bj  acting  u  a  itoekholder.     g  1337. 

other  gronndi  ri  eatoppel.    g  1338. 

BO  waiver  If  note  obtained  by  trandnlent  rcpreaentation  that  condition  haa  been 
complied  with,     g  1339. 

rscoverj  of  payment  mads  before  condition  oomplied  with,     g  1310. 

failure  to  oarry  ont  advertised  projecta.     g  1811. 

eonditioD  as  to  completion  of  corporate  enterpiiae.     g  1342. 

effect  of  change  of  location,     g  1343. 

validity  of  condition  that  railway  be  located  on  a  certain  nmte.     g  1344. 

this  condition  complied  with  by  "locating"  witbont  " oonstnctiDg. "    g  1345. 
B.  Interpretali07%  cf  portieuZar  eondOioM. 

that  a  certain  anm  be  sabscribed.     g  1349. 

ai  to  the  oonstrnction  of  the  oompany'a  road  or  works,     g  1350. 

M  to  aasesiments.     g  1361, 

aa  to  the  establishment  of  depots  at  certain  places,    g  1352. 

that  a  prescribed  ronte  be  taken.     |  13S3, 

conditions  held  not  to  be  conditions  precedent  g  1351. 

actiona  of  committee;  jadgment  of  stockholders,     %  1355. 

penalty  for  non-payment,     g  1366. 

getMrally  considered,     g  1360. 

general  rale  as  to  the  liability  of  a  corporation  tor  the  frands  of  its  agent  in  pro- 
curing snbscriplions  to  ita  stack,     g  13Q1. 

fwmsr  doctrine  in  the  English  oonrts.     g  1362. 

eontinned:  doctrine  of  Qaku  v,  Titnpmnd.     %  1363. 

general  obsGrrations  as  to  the  limitations  of  thia  mle.     g  1864. 

contracts  induced  by  fraud  not  void,  but  only  voidable,    g  1366. 

not  voidable  nnless  the  relation  of  principal  and  agent  existed  between  the  tfOr- 
poration  and  the  person  making  the  representatioo,     f  1366. 

authority  of  the  agent  to  commit  the  frand.      g  1367, 

rule  in  sue  of  sabacriptions  obtained  by  public  commissionerfl.     g  I36S. 

American  decisinns  denying  right  oE  rescission  for  frand.     g  1369. 

eSbotof  ignorance  of  the  mbecriber.     g  1370. 

mle  of  law  that  stockholder  innst  have  been  diligent  in  disooveriiig  the  fnod, 
gl371. 
6864 
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Bnbacriptloiu— (CoDtionsd) 

duty  of  pnrobMer  to  ntake  iaqniriM  befors  (atxuribiiig.     t  1372. 

illiutntiotia  of  thii  role.    9  1373. 

rnla  notapplioablswhece  itatemanta  unbignoni.     91371. 

■ubaoriber  owe*  dnty  of  inqoiry  to  innootnt  third  psTBona.     §  1375. 

wiuvar  of  the  frand  by  mbacribar.     i  1376. 

a«t«  ot  ratifioatioii  or  eatoppel.    |  1377. 

mle  when  snbaeripbon  ia  Battled  by  negotiabla  iuttminfliit.     S  1378. 

mbadriptiona  givan  in  coniaqnenoa  of  mittake.     9  1379. 
11,    WAatymudiwiBand  mil  not  oBoid  tit  eortiraet. 

■t&teioeat  of  the  i;ener«l  nila  by  Lord  Romilly,  M.  B.     g  13SZ. 

fnnd  may  eonaUt  either  ia  mitrepreaeatatioa  or  anppraaaioa  ot  tha  trnth.    1 13&3. 

mnat  ba  >  material  indaoemeat  to  the  ooatnot.     j  1384. 

farther  in  illnatratioD  of  this  prinoiple.     %  1385. 

illDBtratioa*  eoDtiuned.    f  1S8B. 

porpoaea  of  tha  nuarepreaeotKtioDa.     g  1387. 

Innd  need  not  have  been  willfaL     g  13S8. 

exoept  when  the  action  ia  for  deceit  againat  the  peraona  committing  the  fraud. 
9I3S9. 

diatinotioD  between  frand  and  failure  of  oontideration.     g  1390. 

further  of  this  distinction,     g  1391, 

puffing  and  exaggeration.    S  1392. 

fraudulent  piomiaa  of  aomething  nnlawfnL     )  1391. 

atatementa  aa  to  mattera  of  opinioD,  belief,  and  motive,    g  1394. 

parol  repreaentationa  rarying  written  contraot     g  1390, 

forthei  of  thia  anbjact,    g  1396, 

ambigDMU  (tatemniti.    g  1397. 

miaatatementa  aa  to  the  nantM  of  director*.     1 1398. 

frand  in  which  the  aubaoribei  aaeking  relief  participated,     g  1399. 

•noh  aa  aecrat  agreementa  with  aharehcldera  prajadicial  to  tha  corporatioQ. 
{1400, 

illnatratinna  of  the  foregoing,     g  1401. 

bat  aaota  agreementa  good  between  dwreholdera,     g  1402. 

application  oE  thia  mle  in  oaae  ot  regiatered  companiea.     g  1403. 

fraudnlmt  agraamenta  with  previoua  anbaoribera.     g  1404. 

no  defenaa  nnlsaa  anbacriber  was  mialed  bjr  inch  tnud.     g  1405. 

avbaeqnent  fraudulent  alteration  of  aubacriptioD  paper,     g  1406. 

charter  fraudulently  procured:  corporation  illegally  organiced.     g  1407. 

iuitancas  nuder  the  foregoing  rule;  ahareboldera  reUaaed.    g  140S. 

oontinned.     g  1409. 

continued,     g  1410. 

ooutinued.    g  1411. 

continued,     g  1412. 

con  tinned,     g  1413. 

inataooea  nader  the  foregoing  rnlei  ahareboldera  not  releaaed.     1 1414. 

Dontinnad.     g  141G. 

ocotinned.     g  1416. 

oontinned.     g  1417, 

eontinned,     g  1418. 
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Sutwcriptioiw  INBEK. 

Subscriptioiu — (Continued). 

12.  Remedia  qf  Vie  defrauded  tharthMert, 
in  genar&l.     g  IIM. 

•oops  of  tha  remedy  in  eqaitjt.     g  142G. 

neceiurj  allegation!  in  tbs  bill,     j  1426. 

no  ralieE  to  one  who  was  a  party  to  the  frand.     1 1427. 

frame  of  tbe  bill:  blending  prajen  for  diSerant  kind«  «f  relief:  mnlUfarioiuly. 

gl428. 
cancellatioD  of  inbtoriptioii  where  miareprMentation  u  unknown  to  nbMribar. 

8  1429. 
whether  nsceiaaiy  to  plead  frand  ipeoiall;.     S  1430. 
neoeeiary  elemaati  of  the  plea  of  fraud,     f  1431. 
manner  of  pleading  fiaad  in  particnlar  jntudiotiant.    S  1432. 
inatruetinn  a  jnrj  in  snoh  a  oaoa.     I  1433. 
evideooe  In  rapport  of  the  detente  of  fiaad.     I  1434. 

13.  Time  teiOun  toAicA  to  dcum  Tteeii^n. 

Diligence  required  of  the  aubacribar  in  dinffirming,     |  I4SS. 

general  doctrine  in  England.    %  1439. 

muit  be  claimed  while  the  company  oonttnnei  a  "going  ooneem."    S  I44IX 

doctrine  ol  Oatei  r.  Tw^Mond  oonaidered.     1 1441. 

doctrine  of  Henda-mm  t,  Rot/ai  Britith  Baitt.     S  1442. 

illnitrationi  of  the  foregoing.     S  1443. 

fnrther  illnitrationa;  variance  batwaan  proapectna  and  memorandnni.     1 1444. 

notice  of  inch  variance.     S  1416, 

recbifiaation  of  regiatar.     %  1446. 

raiituiio  in  Inlegntm.    f  1447. 

DO  raaaiwion  after  the  oamoienoement  ot  winding-ap  prooeadinga.    3  144& 

rule  in  thii  oonntry.     S  1449. 

no  reaciHioQ  after  bankrnptcy  or  inaolveaoy.     |  I4CQ. 

farther  of  thia  nibjeoL     $  1461, 

reaciaaion  moat  be  oliimad  before  liability  ii  incurred,     i  1462, 

rata  wbere  tbera  are  no  cieditora.     g  lifiS. 

lachei  with  cironmitancea  ahovring  aoqnieacenca  after  knowledge.    |  ]4A^ 

acqnieaccnce  by  nnreasanable  delay,     g  1456. 

corporation  aatopped  by  aoquieacenoe  in  ultra  virti  reacisaiDn.    S  HSi. 

14.  Benediaagaimtpertoatguillif  t^  lit  fraud. 
action  at  law  for  deceit,     g  1460. 
limitation  of  aaob  actiona.     g  1461. 
ditectora'  liability.     %  1462. 

not  liable  tor  (alee  repreaentationa  made  nnder  a  raaaonable  and  well-grounded 

belief  of  their  troth,    g  1463. 
Qlnatmtion:  the  caae  of  Peek  t.  Deny.     %  1461. 
comments  on  thia  deoiaion.    g  1466. 
thia  rule  repealed  in  Great  Britain  by  atatate.     g  1466. 
tha   inia    oppoaed    to   earlier  daoiaiona  in  the  Eogliah  Oonrt  of  Chaoeaiy, 

1 14S7, 
deciaiona  in  anpport  of  thia  view,     g  I46S, 

validity  of  atock  which  anbieqnently  becomea  worthleea.     g  1469. 
•neh  actiona  diatiogniihable  from  aotioua  tor  reaoiaaion.    j  1470l 
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INDEX.    Bnbacriptiotis— Bununona 

SabscripUont— (Oontinnvd). 

GaglUh  dootrms  that  tha  plmlatiff  miut  havB  bam  aa  immadiata  pnrohaaar  Irom 

tha  oompany,     J  U71> 
ADierioMl  dootrins  otherwiM.     {  I47S. 
illnitratioai  of  the  foregoing.     1 1473. 

liability  of  tha  oo-kdveDtnrara  foi  oaoh  othar'i  franiii.     g  1474. 
liability  of  the  oo-«dreDtiiren  for  the  fnnda  of  tha  ftgant  amployed  by  tham, 

3  U7B. 
the  ftandulant  reprtaentatioii  miut  b«va  been  «  material  indaoement  to  the  oon- 

tract     i  UT6. 
Tiawi  ol  Vioe>Chanaellor  Wood.     S  1477. 
it  the  pnrahaaer  lelisd  on  tha  miirepreiantatloii%  inuniiteml  that  he  madt  other 

inqairiea.     )  1478. 
opinioat  miagling  with  fraadnlBnt  miarepreaantationi  of  facta.     B  1479. 
tiitht  of  pnrchaaer  to  rely  apon  the  rapraMntattona,     J  1480. 
analogy  of  tha  rale  applied  in  aotiona  for  leaoiiaioo.     %  1481. 
ootapany  with  wider  powen  tb«a  thoee  n«med  in  tha  proapaotna.     g  1482: 
Jnriadiotion  oC  law  and  equity  cononrrent.     1 1463. 
adrantaga  of  reiorting  to  equity.     |  1484. 

new  that  grounda  of  relief  are  the  aame  at  law  and  in  equ^.    1 148S. 
Amarioan  opinion  on  tha  labjeat.     g  1486. 
aotion  against  both  directora  and  managsra.     g  1487. 
IB.  Frmidiiient  itiutt  and  overurua. 
oonititntional  proviaiooi.     g  1490. 

gntaitoaa  donees  of  fictitioni  ttook  not  ahareholdera.     8  1491. 
neither  are  anbacribeia  to  frandnlent  oTeriuasa.     g  1492. 
bnt  ionajld*  •nbeotiber  or  pnroluaar  of  eharea  may  ine  oorporation  loi  rein- 

bnraement.    ■  1493. 
rewon  of  the  rule,     g  1494. 

how  liable  for  fraudulent  iMnea  which  ara  not  overianea,    g  1495. 
no  right  to  have  lacb  certificate  canceled,    g  1490. 
bnt  oTeriMuad  iharei  oaoceled  and  dividanda  enjoined,    g  1497. 
distinction  batwaan  frandalent  ovariaanaa  mada  by  an  agent  for  hia  own  benaflt 

and  those  made  by  him  while  acting  for  the  corpOFBtion,  g  1498. 
illiutrations  of  thia  dietlnction:  loaa  falling  on  the  ihaie-taker.  g  1499. 
doctrine  that  frandnlsnt  certificates  are  not  misrepiesantationi  to  the  ganar* 

pnblic.     g  1600. 
oommenta  on  the  Xtduauct'  Sank  etue.    f  1501. 

pnrcheaer  not  innocent  where  circnmatance*  pot  him  on  inqniry.     g  1602. 
may  have  an  action  againat  the  officer  gailCy  of  the  (rand,     g  1503. 
the  aame  snbject.     S  1504. 

plaintiff  mast  have  aoted  on  the  faith  of  the  representation,    g  1505. 
remedy  of  the  oorporation  againit  it*  agent*  for  the  damagea  thereby  aniti^ned 

by  it.    g  1606. 
Snitn. 

See  Aonona;  EgciTT. 
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Sqparintandsnt— Taxation  INDEX. 

BnperiDtQiideitt. 

Sm  Mahaoiho  Aobmt. 

See  OCARANTT. 

BmrploB  earning*. 

SesDlviDiNDa. 
Siupeutlon. 

Sm  OFnciBS;  Dissolution. 
Biumider. 

of  ibarei.     Sm  Cifital  Stock,  anbd.  3. 

of  fr&achuei.     8«e  DtssoLDTlOK,  snbd.  5. 
TaxaUon. 

1.  O/iioct  tharet,  in  gentral 

geaer&Ily  ooaiiderad.     g  2803. 

^ftrei  t&ikble  aodcr  the  draignation  of  "  property."    S  SSM. 

tazkbility  oF  itoakhotden  in  diatiU«r7  oompkoiM  nnder  Dnitod  3tatM  iaternal 

revsatie  Uw.     S  S^Ofi. 
when  joint-stoek  compkniei  tutable  «■  CDrporationa.     !  2806. 
taxation  of  unauthoriud  overisaue  of  shkre*.     f  2807. 

2.  Doubit  laxaHon  At  rapeet  o/zhara. 

diitiaoCiui  betweea  capital  and  iharea.     %  2810. 

taxation  of  ibarei  not  a  taxation  ot  capital  and  vice  verta,     |  2811. 

viev  that  taxation  of  both  Bharai  and  capital  ii  not  donbla  taxation,     )  S813. 

oontrary  view  that  tiie  taxation  of  both  capital  and  sharea  ia  donbla  taxation. 

8  2813. 
an  intaat  to  impoM  a  donble  tax  not  impateble  to  ths  lepslatnre.     |  S814. 
taxing  tha  diffsrcnM  batwean  the  valne  of  the  tangible  property  and  tha  Talne 

ot  the  ■bare*,     g  2815. 
ths  lame  labject  continued,     g  2816. 

when  a  tax  upon  ihana  it  dMOMd  a  tax  againrt  tha  oorporatioa.     1 2S17. 
further  of  tbi*  tnbjact.    1 2816. 
mle  how  affi>et«d  by  default  of  corporation  or  ihareholder*.     1 2819t 

3.  Beemt^TU  fivn  taxation. 

no  preenrnption  in  favor  of  Bxemptioii  from  taxatioa.     g  2823. 

BO  exemption  from  taxatioa  auder  ganerftl  word«  in  atatntaa.    g  2824. 

nor  becaoM  ot  the  nniform  praotioe  of  taxing  officsra.     g  2826. 

exemption  of  aharaa  protected  under  United  StatM  Conttitntion.    g  2826. 

whether  an  exemption  granted  to  a  oorporation  axtenda  to  tha  ahana  in  tha 

handa  of  the  ahareholdera.     g  2827. 
an  exemption,  eiprsMed  or  implied,  of  oorporate  oapital  ii  an  exemption  of  the 

Hharei.  g  28:28. 
illnitrationa,  g  2829. 
effect  of  statntai  reetiug  the  corporate  property  ia  the  abareholdan  MKordicg 

to  their  reapective  abarea.     g  2830. 
tangible  property  of  corporations  exempt  where  the  tax  ia  laid  npon  the  aharaa. 

£2831. 
contrary  tIsw  that  an  exemption  of  the  abarea  doet  not  aeceaaarily  exempt  the 

corporation,     g  2832L 
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INDEX.  IvuttioB 

TaxatiOB--<Contiaued), 

irhcther  preferred  itook  exempt  from  taMtion  m  ihkrM  or  taxitbla  m  k  oredit 
12833. 

MRiiagi  ioveited  in  preferred  etook  of  aoother  oorponttiun  loea  their  exemption. 
SS83i. 

not  entitled  to  reduction  in  reipeot  of  preferred  etoek  of  eDother  corporation, 
nnder  the  heul  of  "atedtb"    !  283S. 

■inking  fund  dadacCible  m  e  ovdiL     g  2836. 

deduction  on  aocoont  of  real  estate  held  in  other  Stateg,     g  SS37, 

exemption  of  oorporatiou  ezempte  diTidendi  of  ahareholdera.     |  2S38. 

an  exemption  in  faror  of  etook  attaohea  to  a  lawful  increaaa  of  itook.     §  !f839. 

■haraholder  not  entitled  to  exemption  becauie  corporate  fundi  Inreeted  in  non- 
taxable eeonrilie*.     S  9840. 

4.  Bitmitfikarttforpanpotao/taxatitm. 

juriedloUon  either  of  penon  or  property  lafficient  to  npport  the  right  of  taxa- 
tion.    12846. 

corporate  ibarea  taxable  at  the  raaidenae  of  their  ownera.    {  2S47. 

role  applioable  to  shaiM  held  by  reildaate  in  foreign  oarpontions.     g  9848. 

legiilatnra  may  change  thii  tita*  and  tax  efaarei  at  reeidenee  of  onporatioiu 
12849. 

eTen  in  the  ease  of  national  bank  iharai  held  bj  reaidente.     (  2850. 

■abjeot  to  qnaMoationa.     g  S861. 

5.  Tam^im  ttfihara  in  national  banb. 

Statee  and  municipalitiei  hare  no  power  to  tax  national  btnka.     1 2854. 

right  of  the  Statee  to  tax  national  bank  iharee  derived  wholly  from  act  of  Con- 

gi«w.     I28S6. 
text  of  the  Federal  lUtute.     g  28H. 
capital  not  taxable  in  toUdo,    9  2807. 
penonal  property  of  inch  banki  not  taxable.     S  28SS. 
taxing  thair  cironlating  notee.     g  285D. 
taxing  then'  tarplns,  proSte,  etc     g  2SaO. 
taxing  a  State  bank  reorganixing  ae  a  nstioaal  bank,     g  2861. 
State  taxation  after  insolveacy.     |  2862 
■hare*  and  not  capital  taxable,     g  2863. 
what  ia  a  tax  on  eapital  and  what  on  eharet.     g  28H. 
munioipal  taxation  of  inch  ihares.     g  2865, 
place  of  Mieumeat  and  taxation,     f  2866. 
what  ia  meant  by  "  moneyed  capital."    |  2867 
what  oonatitutei  unlawful  diecTiiaiaatioa  in  each  taxation,     g  2868. 
onkwfnl  diacriminatiou  aa  between  national  banka  aud  State  mtmayed  iBstita- 

tiona  other  than  banba.     g  2869. 
unlawful  diiiorimlnation  in  mitking  the  anewmenta.    g  2870. 
aaaeeeing  aharee  at  their  actual  Talne.     g  2871. 
dedootion  for  debt*,     g  S87Z 
dednctioDi  for  real  eitate.     g  2873. 

what  ezemptioni  oonititute  nnlawfal  diaorimination.     g  2874. 
diwrimination  in  rate  of  taxation,     t  287B. 
bank  emnpelled  to  fnmijh  liat  of  afaaraholdere,     1 8678> 
40inpelliiig  the  mrporation  to  pay  the  tax,    |  S877< 
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Taxation— (Continiud). 

ItguUtire  oorraotion  of  uMsanente.    |  SS78> 

wheu  taxfttimi  of  tluna  wwka  ma  azamptiiw  ot  oorponte  property.     |  S879; 
taxing  an  inomM  ot  sbarM.     g  2880. 
dadnctiiig  rains  of  rani  Mtate.     g  8SSL 
Botioa  to  reoorar  baot     1  2882. 
TBmadf  by  lujnnation.     g  2883. 
constmction  of  rarioni  State  atatntea,     |  S881 
9.  TascaUonqfdMdaid*. 

policy  of  laying  taxaa  on  divid«iida.     1 2S90. 

th«  ataudard  by  whioh  to  dotwraine  what  ia  a  dindond  niidar  anch  atatntaai 

g2891. 
diatioctioa  lietva«D  a  tax  od  dlTidanda  and  a  tax  on  capitaL    j  2892. 
diatinotiou  batwMn  a  tax  on  di>idenda  and  «  Uoenw  tax.     g  SS93. 
franohia*  tax  admeaaniad  npon  diridanda,     g  2894. 
taxing  pKoap««Ure  diridanda  to  tha  ootporation.    S  289S. 
taxing  tha  oorporalioiu  on  dividanda  already  decUmd  and  ptud.     g  2896. 
taxing  dividanda  paid  in  rsdnotion  of  capital,     g  2897. 
taxing  dindendi  ariaing  From  danugaa  for  Mndsmnatioa  of  the  proper^  of  tlu 

oorporation.     g  2898. 
taxing  the  diridaada.     g  2899. 

taxing  tha  dividend*  of  foreign  oorporation*.     g  Z90(L 
dividing  tha  dividend  payable    within   any  year  *o  aa  to  defeat    taxation. 

§2901. 
Ulnatration.    g  2902. 

oorporation  oatopped  by  Ita  own  deelaration  of  dividenda.     g  2903L 
taxation  of  dividend*  deolared  throngh  mtatake.     g  29(M. 
taxation  of  (tout  diTidend*.     g  2905. 

but  not  when  founded  on  a  mere  formal  inereaee  of  capitaL     g  2906. 
when  tax  meaanred  by  dividend  on  paid-np  capitaL     g  2907. 
taxattoa  of  oorporate  property  represented  by  intsreat-bearing  atook  oertificatM. 

g290S. 
7.  Qmttiaru  ruling  to  autttment  and  eoiUction. 

certainty  of  description  in  sa*eu  me  at;  "mining  atook"  —  bank  atock.     g2913. 
aaseaaing  upon  corporation  a  tax  againat  aharsholdera.    %  2914. 
■tatnte  andar  which  thi*  node  of  taxation  not  applied,     g  2916. 
oorporationa  may  contest  (nah  a  tax,     g  2916. 
taxation  of  aharei  held  nnder  mortgage  or  pledge,    §2917. 
lien  of  taxBB  npon  iharea.     g  2918. 
BoniB  qnettions  of  procedure,     g  2919. 
8-  O/fordgaeorporatumi. 

genenl  power  of  States  to  tax  foreign  oorporation*.     g  8087. 

whether  proteoted   from  unequal  taxation   by  the   Fourteenth  Amendment. 

gsoes. 

fnrther  of  thi*  *nbiect,     g  8089. 

doctrine  that  Stats*  cannot  tax  foreign  oorporations  differently  from  domeatio 

oorporation*.     g  8000. 
^^lieation  of  proviiioni  in  State  conatitntiona  requiring  all  taxation  to  be  nni- 

form.     S  8091. 
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Toxatloii— {Continasd). 

Sbktas  oannot  tax  foraiga  oorporktioui  which  ota  ■gsnoiat  of  the  Cuitad  Stktoi. 

§8092. 
8t«ta  tKiKtioD  of  property  invMted  in  leearitisB  ol  tha  United  Sbitei.     j  8093. 
t&zing  power  of  tha  property  of  foreign  oorporktiou*  M  affeoted  by  the  tUut  of 

thair  property.     8  SOM. 
(jAu  of  intaratftta  property  (or  tha  porpoaes  of  taxatiou.     %  SOSE. 
nim  of  ihipi  at  sea.     g  809fi. 

titei  ot  tha  rolling  stock  of  tnterBtate  railway  oompaniea.     %  8097. 
taxing  the  capital  iJ.  foreign  corporationi.     )  8098. 
farther  ot  thii  labjeot.    fi  8099. 

taxing  tha  capital  employed  by  foreign  corporationa  within  the  State.     S  SIOO. 
taxing  foreign  eorporationa  having  agenciai  within  the  State.     %  8101. 
taxing  foreign  corpontion*  "doing  bndnea*  in  thia  State."    §6102. 
taxing  capital  of  foreign  eorporationa  domioiled  within  the  State,  bnt  doing 

boaineaa  withont  the  State.     %  8103. 
interpretation  of  wordi  and  phnwea  in  itatntes  laying  taxea  npon  foreign  corpo- 

rations.     6  SIM. 
taxation  of  foreign  corporations  when  engaged  in  intentate  oommeroe.     5  8105. 
taxation  of  domestic  oorporations  engaged  in  interstate  or  foreign  oominerce. 

g  8106. 
State  lioensei  or  privilege  taxes  upon  foreign  corporation*  engaged  in  intentate 

Dommerce.     g  8107. 
further  ot  thie  sabjeot.     g  8108. 

license  taxes  distingniahed  from  licenses  ot  occnpations.     %  8109. 
taxes  npon  the  receipt*  of  tnuuportation  companies  derived  from  interstate 

commeroe.     gSllO. 
taxation  of  goods  in  interstate  tranaiL     g  8111. 
taxation  of  goods  in  transit  throngh  the  State,     g  8112. 
immaterial  bow  the  tax  is  laid,     g  8113. 
when  interstate  transit  commenoes  so  as  to  exempt  property  from  State  taia- 

ation.     g  8111. 
taxing  sale*  made  within  the  State  by  non-reaident  corporatiani.     |  SI  10. 
taxation  of  gross  receipts,     g  811S. 
the  question  how  jndioislly  settled.     |  8117. 
a  further  explanation  of  these  decisions.     S  8118. 
the  present  doctrine  restated,     g  8119. 

validity  of  a  tax  npoii  the  fraoabiie  of  foreign  corporations,     g  S120. 
franchise  taxes  npon  domestic  corporations  doing  bnsiness  wholly  in  foreign 

oountnes.     g  SlSl. 
taxation  of  telegraph  companies,     g  8122. 
taxation  of  foreign  telephone  companies  having  domeetla  companies  as  licensees. 

§8123. 
taxation  of  express  companies,     g  S121. 
taxation  ot  sleeping-oar  companies,     g  8125. 

taxation  of  ferry  companies  incorporated  in  other  States.     S  6126, 
taxation  of  foreign  railroad  companies  operating  dom^tio  railroads  ander  a 

lease,    g  8127. 
taxation  ot  interstate  bridge  compauiea,    g  81S8. 
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TftXfttloaMCkiDtta  aed). 

mcthodi  al  ■neaimeDt  of  iatantate  bridges,    g  BI39. 

tucation  of  property  of  railroMla  conaolidetad  with  foreign  railroad  ninip«nini 
S8130. 

exeaiptioD  of  foreign  OMpontioD*  from  tazatioa.    f  81S1. 

retaliatory  taxatiou  of  foreign  eorporatioiu.     1 613S  a. 

hixei  or  toUi  for  the  om  of  improved  faoilitiee  of  narigatioii.     g  8133. 

esciae  taxes  npon  foreign  oarporationi  in  UaauehDietti.    J  SI34. 

aotioni  by  foreign  corporatiom  to  recover  back  taiea.     g  81S5. 
9.  ItatxUaiumu. 

taxation  of  bonded  indelitedneu.     S  6101. 

Bxemptiona  of  oorporate  property  from.     3ea  Fkisghisc^  nbd.  8. 
Xalagraph  oompRniM. 

See  NuLiaiNOB. 

taxation  of.     S8122. 
rellsr  of  bonk. 

See  BaITXS. 
I.  /n  geHtral. 

the  poweia  of  thia  officer  limited  and  apeoial.     $4832. 

whether  bind*  the  bank  by  tati  reprewBtstion*.     S  4833. 

hi*  powen  enlarged  by  naage.     g  4S34. 

paying  teller  oannot  bind  bank  by  nanrping  funetiaoa  of  reoeiTinj;  tdlar.     1 48SS. 

whether  bank  bonnd  where  depoaita  made  in  a  manner  oontrary  to  mutom. 
g4636. 

his  powara  touahing  the  oertification  of  checks,     g  4837. 

obaerrationa  npon  the  impolicy  of  admittiug  thia  power,     g  4S38. 

when  bank  bound  by  hia  frandnlaut  oertification.     g  4839. 

hi*  miataket  in  entering  deposit*.     (4840. 

liabUity  of  the  bank  for  hie  franda.     g  4841. 

hia  eiril  liability  for  embeizlementa  by  other  officers,     g  4342. 
Telephoiw  companiea. 

foraign,  taxation  of.     S  8123. 
Title. 

acqniaition  of  by  adverse  posseiaiixi.     %  7837. 

of  reoaiver,  nature  of.     3«e  Rxcuma,  tnbd.  6. 

to  offloa  of  director,     gj  3888,  38S4. 

of  lawB,  reatiaintB  aa  to.    See  Cmwsnvjiaau.  RisFKAnnB,  snbd.  X 
lobaoco  wsrehonsM. 

organization  oL     g  184. 
Toll  roads. 

SeeToLU. 

ornanintioa  of  toU-road  oompany.    g  185. 
ToUa. 

See  FBKlQBts. 
Litgiiialive  potoer  to  regulalt. 

power  to  regnlate  ehaigea  of  omploymente  aAotod  witii   a  pnUio  fatereaL 
gGGSO. 

limitations  npon  thia  power:  ratea  must  not  be  ooofiacatoiy.    j  SOU. 

fixing  anoh  ohargei  aeoordiug  to  oertaiu  otaaaifloatioa*.     g  0932. 
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IXDEX.  TolU-Toita 

Tolla— (Continued).      * 

vhethsr  tha  qasitioa  what  la  a  ruBonabU  ehargfl  I*  a  lagUlattve  or  a  ladioial 

qnettian.     §  U33. 
gronndi  on  which  thii  powsr  of  regnlatioD  raati.     {  6S34. 
whera  the  ehartsr  ii  lubjcct  to  legialatirs  altaration  or  rapaal.     |  EG35. 
l«gi>latnre  may  iDrrandBr  tbia  power.     S  0638. 
what  langtiafja  not  daemad  inch  a  nurandar.     f  5637. 
a«  to  thi  nniform  operation  of  tnoh  lawi.     g  6S3S. 
operation  of  auoh  lawi  on  tha  aioIonTO  powsr  of  Congraw  a*er  iDt«r«t«t*  com- 

menw.     t  SB39. 
power  to  regnlata  inch  ebargei  by  mean*  of  oommiaaioni.     0640 
thi«  UgialatlTe  power  not  reatrainad  bjr  ooupaots  between  the  corporttjon  and 

third  parllee.     S  6041. 
Hatvi  of  ooatr«ota  abrogated  by  tateretata  oommerc*  law.     S  6612. 
application  of  thia  power  to  railway  companiea.     |  6643. 
applioation  of  tliii  power  to  atreet  railway  oompaoiee;     1 6644. 
application  of  thii  power  to  reorganized  oorporationa,     t  6646. 
regnlation  of  ohargei  for  railway  "iwitohing."    §6546. 
■tatntea  prohibiting  nojoat  diearimination.    %  6647. 
what  ia  and  what  ia  not  nnjuat  diacriminatian,    |  664S. 
the  tame  aubjeot  oontinned.    S  6649. 
reoorary  ol  exoeavTe  rata*.     1 6560; 

limitatioa  of  actions  for  penaltiei  under  anoh  rtatnte*.     |  6551. 
right  ot  turnpike  oompany  to  oharge  and  oolleot    SI  6925-5932, 
Tort*. 

See  Aoung;  Dnioioita;  NaauaiKOi;  Oashibb  or  Bank,  enbd.  6. 
1.  Citaiiab4HtgoftOTponaiont/orltirU  — in  general. 
general  rnla.    |  6276. 

application  of  the  mie  of  rupoiuteof  mtperhr  to  prirata  oorporatiMU.     |  SZ76. 
Mt  muft  hara  been  done  within  the  aoope  of  the  employment  or  agaooy.    1 6277, 
not  liable  for  tort*  of  independent  oootraotor*.     1 6278. 
liable  for  ultra  vira  tort*,     g  6279. 
tnrtber  of  thii  dootriae.     i  6280. 
illnetrationa  of  tha  doetrina.     S  6231. 

liable  for  torta  ultra  tirtt  in  the  teaw  of  being  gratnitoaa.     1 6282. 
no  datanae  (hat  the  tort  was  ultra  vira  the  agent.     S  628S. 
liability  of  prirate  corporation*  for  a  nniaanoa.     t  6£84. 
oorpoc«tiona  not  inclnded  in  general  atatntea  giving  penaltiea.     5  6286. 
•tatotory  liability,  when  oumnlativa.     S  62S6. 
corpoiatiou*  may  keaome  liable  by  ratification.     %  6287. 
whan  corporation  may  be  aned  jcdntly  witii  agent.     S  6283. 
oircanutaaoM  under  which  they  cannot  be  joined.     |  6289. 
rale  whera  the  oommon-law  ayateni  of  pleading  prevails,     i  6290. 
aetioa  for  non-performaaoe  of  pnblio  dntiea  on  Sunday,     g  6291. 
liability  aa  between  trnstee*  in  po**e*sion  and  parehaaen  under  a  mortgaga. 

S6292. 
lUiility  ot  a  Ia«or  raUraad  Mmpany  for  torta  ol  ita  lata**,     t  C29S. 
S,  LioAUitf  far  MaposMa  and  tua&domt  iayarim. 

liable  for  malicious  torta  of  agent*  and  tarraat*,     |  6296. 

6873 


^yGoo'^lc 


Torts  INDEX. 

Torta— (ContlQaed). 

tha  tra*  teat  ntKgMttd,     §  6399. 

diffionltisi  in  kpplTing  thii  tat     S  0300. 

DsttnablB  dMiiioiu  od  thii  qnutioo.     S  6301. 

■Jidsnt  dootrina  Ui»t  k  oorptwstioa  oould  not  eonunit  a  treapnu  utoept  b;  deed. 

16302. 
modarn  Uw  thkt  m  oorpontion  cui  oommit  x  tra^pu*  like  %  aatnn]  peraon. 

8  6303. 
rule  extend*  to  treepaaaea  upon  the  perean.     {  S301. 

aarpontitma  liable  in  oommon-law  aotiona  af  treapaaa,  borer,  etc     j  6305. 
iMble  for  daEiuLgei  for  aaaanlt  and  battery.     1 6306. 
illnatnttoa  in  the  ems  of  aaaaalta  apon  paaaengan  by  the  aeiranta  of  ineorpo- 

ratml  oarrier*.     S  6307. 
farther  of  thia  anbjeat.     S  6308. 
inatanoea  ntidBr  tbia  head,     i  6309. 
liable  for  a  malioioua  libel.     %  0310. 

not  ao  liable  where  agent  not  aoting  in  the  oonrae  of  dnty.    1 S31I. 
liable  tor  malioioua  proaaoation.     §  S312, 
liable  for  talae  impriaonmeilt     S  6313 
liable  for  malidooa  proaecation  of  civil  aotiona.    j  6814. 
liable  tor  damagei  canaed  by  a  oonapiiaoy.    t  6310. 
liable  for  rexatiooaly  and  malieionaly  iotarfering  with  th«  boaineM  ot  aaotbar. 

S6316. 
t.  UaMity/orjTimb.    See  Pbadm. 

4.  LiabUUy/or  negligoMt.     See  NBOLiauios. 

5.  Mula  itf  daataga  —  eooMquenUat  and  ipeciaL 

conaeqasntial  damagea  for  injoriai  to  land:  dootrioe  that  damage*  not  reeover- 

able  where  work  anthoriied  by  atatntn.     |  6370; 
dootrine  that  damagea  reooverabla  altboogb  work  authoriied  by  l^ielatnn. 

S637I. 
when  auoh  damagea  reaoTcrable  ap<»i  aithar  theory.    9  6372. 
Bpeoial  damagea.     S  6373. 
farther  of  thia  anbject     S  6374. 

6.  BaemplaTy  damaga. 

gronnda  on  which  exemplary  damage*  awarded.     §  6377. 

when  aneb  damagaa  given  for  negligence,     g  637S. 

whether  given  in  oaaa  of  indictable  oQenaei.     S  6379. 

whether  evidence  warranta  lach  damagea  a  preliminary  qneetion  lor  the  eoort 

g6380. 
acting  under  a  miataken  aanie  of  dnty.     3  6381. 
poaitive  proof  of  malice  or  oppreaaioa  not  neoeaaary.    %  6383. 
when  corporationa  liable  for  exemplary  damagea.     §  6383. 
differenoe  of  opinion  aa  to  aironmitanoea  under  which  aaeb  damagea  awarded 

a^inat  oorporatiooa.     %  6384. 
commenta  upon  theae  different  theoriea.     S  638S. 
fnTthar  commenta.     S  6386. 
view  that  exemplary  damagea  may  be  awarded  agunat  corporationa  where  tbay 

wonld  be  awarded  againat  an   individual   principal  for  the  tort  of  hia 

agent.     { 6387. 
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INDEX.  TorU— TranaEsn  of  BharM 

KorU— (Conliniwd). 

naw  thkt  exeinplu7  dmmtigM  mfty  b«  amrded  agiinit  eorporaitiDna  whvn  tbe; 

woald  b«  ftvkrded  agmiiist  kd  iodiridnftl  if  4atmg  for  himwlf.     §  6388. 
ths  Federal  dootrine  on  tbU  qnsetion.     1 6389. 
■noh  dunage*  giTen  agtuiut  e»men  for  the  wanUin  ezpnUion  of  puiengen. 

16390. 
caioB  not  within  the  principle,     g  flSBl. 
CMei  where  inoh  danugea  have  been  awarded  on  tbe  ptioeiple  ol  diiect  anthor- 

iiation  or  inbteqnent  ratifioation,    {  6392. 
■tatateB  giving  luoh  damagea.     B  6393. 

■Qcli  damagea  given  in  ths  oaae  of  malidoni  libel  pnbliahed  hj  eoiporationa.  1 63M. 
•ome  iUoitratiTe  oaaei  where  mcb  damagea  bavs  beeo  affirmed,     i  639S. 

7.  Oittavifiti  fnatt  and  eombinatioiu /or  control  itf  eorporatiolu. 

power  of  oorporatioiie  to  make  contraota  dimtniabiDg  oompetitioo.     S  6399. 

general  atatement  in  respect  of  the  formation  and  growth  of  "  tnutt."    %  640(X 

all  enoli  oombinationa  illegal.     ]  0401. 

validltj  of  itatates  prohibiting  mob  eombinatione.     S  6402. 

■Doh  oombinatioai  void,  ai  nnlawfnl' attempt!  to  create  partnerihipa  among  oor- 

poration*.     )  6403, 
invalidity  of  agreemeat*  by  whioh  stockholdera  mrrender  their  voting  power. 

SS404. 
illegality  «f  corporaUona  orgaoind  to  pnrchaae  the  aharaa  of  other  oorporationa 

for  the  porpoaa  of  oonlrolling  their  management     9  64011. 
Invalidity  ot  oorporationa  organized  for  ths  mere  pnrpoee  of  etifling  competition. 

and  engrouing  a  particalar  menafactuTs.     1 0406. 
mob  oombinationa  void  at  eommon  law  ai  being  in  restraint  ot  trade,     g  6407. 
no  reoDvery  npon  oontraota  in  fartherance  of  tnoh  oombinationa.  g  6403. 
whether  the  draaghteinan  of  the  tnut  agreement  can  reoover  oompeniation  for 

hii  aervioe.     g  6409. 
right  of  memben  of  each  oombinationa  to  reacind  and  withdraw,     g  6410, 
corporadona  may  be  diaeolvsd  for  entering  into  lach  oombinationa.    g  6411. 
although  ths  combination  takes  the  form  ot  a  combination  among  the  atook- 

boldert  merely,     g  6412, 
power  of  the  "trnsteei"  to  sell  the  aharee  deposited  with  them,     g  6413. 
tUUut  of  "  tmet  oertificatea."    g  6414. 
relation  of  manafaoturing  "tmsta"  to  intentate  commerca,     g  6419. 

8.  Mltetllaiuoat. 

of  raoeiven,  remedies  for.     See  Receivers,  nibd.  16. 

of  bank  caahier,  liability,    gg  4824-4829. 
Tradaa  amioiia. 

expolaioa  ot  membere  from.    S  874. 
Tramp  eorporfttioiu. 

right  of  removal  of  aetiona  eztanda  to.     S  8465. 
Tramways,  elarated. 

organization  of  company  for  oonatmcting.     g  187. 
Traua&ra  ot  alLaraa. 

See  SbABIS;   SHAKEHOLDBBti   SUSSCKIPrtOHS. 
1.  Bighl  qf  aliennlion. 

general  right  ot  alienation  of  abaret.     g  2300i 
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Tnuufan  of  Bh&rM  INDEX. 

Tnuwfon  of  mIirtm — [ContinDcd). 

right  at  diracton  to  tmular  aharM.     1 2301. 

rigbt  of  ateta  to  tmufar  iU  shua*.     |  SSOB. 

pnrpoM  of  transfer,     f  2303. 

tnaafara  in  Enud  of  tlia  erediton  of  tba  tnaferar.    1 230(. 

tempoTHj  tnuulera  to  ooaTa;  incidantal  banefita,     |  230S. 

coabMtt  of  futnie  lale  of  itock  by  labacribac  to  propoaed  oompaoj.    i  SOIL 

tnnafar  I7  aiaat.     t  3307. 

tranaler  after  diaaolatioa.    S  3309. 

traoafarabilitj  of  ahaiai  in  an  anincoFporatad  jinst-atoek  oonpanj.     |  99(Ml 

ganaial  rola  that  a  aorpocatioD  haa  no  powar  to  raabain  ttanafm  «f  ita  akar«L 

laio. 

•zotpt  in  oaaa  of  nnanimona  agraaman^  aanng  right*  af  third  pwMB*^    §  Wl. 
tranafw  offloaa  reqnirad  to  b«  kapt.     1 2312. 
incidenW  righta  not  following  tomnatan.     1 231S. 

2.  Lien  (^torponOioa  on  iU  lAara, 

oorpotation  luw  no  iaplied  lian  on  ahana  of  atoek.    I  SSI?. 

mla  aa  to  diridaoda,     1 23IS. 

national  banka  hara  no  lian.     1 2319. 

lianctMtadbychartaracatatnta.     1 23201 

oraation  of  lian  by  bj-Uwi.     S  2321. 

•qaitabla  Uta  ariuDf  from  langnaga  of  oarlifiMta.    1 339£ 

MUtmction  of  laognaga  oraatiDg  tha  lieo;  "  lagiatired  boUar."    |  SSL 

eompanjr'i  powar  to  land  to  atoakholdec*  not  mlargad.     1 031. 

enforcing  the  lion:  mardialiDg  aaoaritiaB.    S  232IL 

foredoawa  ander  daoraa:  day  of  graoe.     f  2326. 

indebtadaaaa  to  aapport  tha  lian.    1 2327. 

oontinsad:  dabta  of  aqnitabla  ownara  of  ibaraa.     1 23S8. 

oontinnad:  doht  of  nominal  owner  of  ibarea  iiald  ut  tmaL     1 232yL 

eontinned:  inralid  demand.     1 2330. 

time  of  aaoerUining  th*  foot  of  iadebtedneat.     |  S331. 

affect  of  tha  lian.     )  2333. 

notica  of  lien  wben  created  by  general  law.     B  5333. 

Boldca  ol  lien  when  eteatad  by  by.law  or  oontract.    S  2384. 

lien  fnr  onpaid  pnrobue  money  followa  aharaa.    1 233S<i 

aCeot  o[  atatate  of  limitationa  upon  lieu,     f  2338. 

waiver  of  thi«  lien.     S  2337. 

oircnmatanoea  amounting  to  a  waiver.     !  2338. 

giving  fnrtiiar  credit  after  notice  of  oooflictia);  lien*,     g  2339. 

ma;  waive  formal  aaaent  of  tha  direeton.     |  2310. 

•attlameat  with  depoaitor  by  nittake  no  waiver.     1 2S4I. 

panoaal  liability  of  directora  for  improperly  approving  tranatcr^     |  SMK 

eorporation  acting  in  abuse  of  iti  power.    1 2343. 

validity  of  atatntea  creating  anch  liana.     |  2344. 

3.  J/atKrtqf  titan  etrt^ml**. 

nature  of  ahara  eertiGcataa.    |  2318, 

eartifieataa  not  in  Uie  natnre  of  lattara  af  andit.    f  SUA. 

■le  a  oontinning  affirmatiao  by  the  corporation  ot  the  title  and  intarant  of  Iha 
aharaholder.     1 23Sa 
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Xransfim  of  whrnraa — (Continned). 

liability  of  the  mrpanii'» 'or  fnndnlent  oertifiMtti.     |2S9I. 

•n  itlnstnOioD.    1 1262. 

■bus  sertifiMtoi  not  nofcotikbla.     S  2363. 

an  labjact  to  limitatioiu  and  bnrdana  oreatsd  by  gaoeral  law*,     g  S3A1. 

oonditional  abare  oertifioatM.     §  S3U. 

Talidity  of  iban  ceitifioateB.    i  2366. 

light  to  a  oartifioata.     9  2367. 

liability  of  offlcen  foi  fall*  oerti£catM.     S  S36S. 

what  oonititntM  an  iHning.     S  239&. 

eartifioata  a  veatnl  right,     f  2360. 

affact  of  isEaing  oertificataa  to  the  wroog  panoa:  improper  dinnon  of  the  eharea 
amoDg  the  co-adveotoiera.     i  2301. 

intenat-bearing  certifloate.    S  2362, 

when  right  to  certificate  not  dctermiDed  by  laohea,     S  2363> 
4.  FormaiUia;  regutration. 

in  general;  aooording  to  obarter,  or  by-Iawi,  or  naaga^  or  oertifloate,     1 33SS. 

0(»itiDa«d:  oonaent  ol  directon.    1 2366. 

by-law  requiring  atook  to  be  flnt  offered  to  other  •barebolden.     (  2367. 

blank  asiignmeDt  and  power  ol  attorney,     g  2368. 

atteitatioti:  two  witneaaaa.    |  2369. 

aaugnmeot  need  not  be  ander  leal,     S  2370. 

when  tnuufer  made  by  offloer  (rf  tba  oorpwation  and  not  by  anijtnor.     %  2371. 

what  officer.     I  2372. 

■bare*  in  naniM  ol  exwmton:  joint  tranafer.     1 2373. 

tnuufer  made  on  what  book;  (took  ledger,  anbecriptioalkb    B  237i. 

tranafer  book  or  atook  ledger  aa  evidence,    g  SSltk 

what  ia  a  anfficient  regiater,     S  9376. 

iaeeof  newoartifloatei  nnneceasary  bntnanal.     S  2377, 

anrrendar  ol  Uw  old  oartifioata  not  atoiotly  naoaeBary.     S  2378L 

old  certificate  mnat  ba  property  indoriAd.     S  S379. 

ahanga  of  title  when  "reoeived  tco' reaord."    |  23S0l 

oatioDal  banka:  tranafer  on  the  booka  Dsoeaaary.     g  2381. 

banaler  nndar  a  general  auignment  for  craditon.     1 2S82. 

[Kentnoky]  reoord  not  conatmctiTs  notioe.     g  2383. 

whSD  the  trao^w  muat  b«  by  dead.     S  2381 
C   Uttrtgitend  trm^tr*. 

oorporatuMi  look*  only  to  ita  booka,     g  2387, 

hot  may  reoogniie  the  holdara  of  unregiatered  oertificataa.     g  3388. 

nnregiaterad  tranafer*  good  aa  betwoen  the  partiei  to  them,     g  2SS9. 

anffioieat  to  azaeate  a  gift,     g  2390. 

and  paaa  both  the  legal  and  eqaitaUe  title,     g  2391. 

theory  that  ouly  an  eqnitabla  title  jiawm      g  2392. 

meaning  of  thiaaxpreuion.    12393. 

oontraot  to  telli  aaaignmant  of  oertifioate.     g  33H. 

nnregistsred  tranafera  eatop  the  tronaferor.     9  2396. 

and  bia  priviea,  aa  hit  aMignee  in  bankniptoy,     g  239S, 

nnregiatered  traiuferi  not  valid  agaioat  third  paitiea  without  notioe.     g  2397. 

danger  of  failing  to  obtain  a  truufer.     g  2398, 
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Tr&tutora  ot  iliarM  INDEX. 

TrftnsfiBTfl  of  sharM— (Contiaaed), 
illoitratian.     i  2399. 

not  good  AgUQst  labwqaeDt  pnrcbuer  in  good  futh  wiUioat  notioe,     |  ZUOl 
otherirue  m  to  parahaaer  at  jndicikl  sftle  with  notios.     S  2tOL 
tmufar  in  blank  it  >  ■ymboliol  delirarj,     |  2402. 
Mds  ot  ihtre*  uid  labceqnant  ula  of  intemt  das  thereon.     |  2403. 
decisiooi  nndsr  particular  atatntei,     {  2104. 
desiiioni  on  ipecial  tramactioni.     |  210S. 
6.  Priaritla  a*  hetaxtn  atladung  entUten  and  wirteordtd  trtau/trtei. 

Qnregisterad  traufeca  not  £Ood  a*  againat  ereditoca  fff  the  aaaignor,    1 2Mt. 
nnlaai  the  attaahiag  oreditor  haa  aotnal  notice  Of  the  tmufsF,     1 2410^ 
reaaong  io  anpport  of  tbii  view.    1 2411. 
Tiew  that  nnreoorded  ttanafara  prarul  over  tnbaaqnent  attaobing  or  azaoa- 

tion  oceditora  of  the  traniteror.     j  2412. 
tome  holding!  under  thii  view,    f  2413. 
righta  of  attaobing  oreditor  panunODQt  to  thoee  ot  anbaeqnent  pnrchaaer  without 

notioe.    |  2414. 
dittiDction  between  atatate  and  by -Uw  proriaion  requiring  tnuufer  on  oorpM*to 

booka.     f  2415. 
notice  to  oorporation  immatariaL     I  3416. 
how  in  reipeat  of  iharea  in  national  banks,     t  241T. 
reaionable  time  allowed  for  tnnifei  on  the  booki.     1 2418. 
ataignment  after  a  lavy  bj  ona  oreditor  and  before  a  lev;  b;  aootbar.     |  2419. 
levying  ezeoation  after  tranifer  on  the  booki.     S  2420. 
■tatntei  making  tronafer  void  aa  againat  ioiw  JUU  oraditort  or  labaequeat  pai» 

ohaaart  withont  notice,     g  2421. 
7  Compelling  trtm^fer*  in  tquilf. 

•qaity  will  compel  tranafera.    g  242S. 

illnatrationa.     g  2426. 

eqnity  will  daoree  tranifer  and  payment  of  dividends    S  2427. 

will  oompal  tnuufer  to  an  oiaignee  in  bankruptcy.     !  2428. 

wbera  a  aeooad  cactiGoate  hoa  bean  wrongly  iaaned  in  lien  of  ona  reported  loat. 

g2429. 
UlnstratioD:  other  OMea  where  tranafer  on  oorponts  books  was  compelled  in 

equity,     g  2430. 
not  oompellad  in  the  face  of  superior  oppoaing  eqnitiea.     1 3431. 
not  compelled  where  tiiere  has  been  laches,    g  S432. 
conclnsivenesa  of  transfer  under  a  decree.     S  2433. 
transfer  of  ultra  vira  stock  not  compelled,     g  2434. 
coatraot  to  sell  not  ipecifically  performed,     j  2436 

eqnity  will  not  exeuuts  gift  by  compelling  transfer  by  corporation.     |  2436. 
demiuid  not  ordinarily  Decesaary.     S  2437. 
■n  illustration  of  this  principle,     g  2438. 

ratification  of  the  unaathoriaed  act  of  the  corporatiDn,     1 2439: 
parties  to  such  octiona.     g  2440. 
no  jury,     g  2441. 
8.  Mandamtu  to  amqiel  trat^fert. 

whether  mandamu»  wilt  lie  to  compel  tranafera.     I  2445, 
V.  Action  at  lam  /or  ritual  to  regMer, 
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kFumI  to  roguter  a  vilid  truiifar  u  a  convenioo.     1 2447. 

■0,  &l*o,  k  wroagfal  truiifsr  to  one  without  right.     3  2413. 

DO  direat  remedy  sjc^iait  tha  officers.     |  2449. 

doctrine  that  trovar  liei  tor  the  coDTenioa  oE  sbkrai.     S  2450. 

Tiew  that  there  ii  no  lensiblB  dietiDatiaii  between  a,  ooaveraion  of  the  oertifiMte 

and  a  aonreraion  of  the  iharoB.     S  2461. 
Tiaw  that  a  converiiOD  o[  the  o«rtifliwt«  U  a  ooaveraion  of  the  ihare*.     g  2452 
tbfl  aama  view  aader  the  oodec     |2453. 

there  may  be  a  oonrenioD  of  the  oertiltoate  though  not  of  the  eharM.     S  24A4. 
trover  liei  for  the  oonvenion  of  atook  certiflo»te«.     S  2455. 
Tiew  that  trover  lies  only  for  the  oertificate  —  not  foe  the  •h&ree.     2456. 
right  of  action  of  member  of  voIaDt&ry  auooiation  against  aobaaqnent  oorpoi»- 

tion  for  refniing  oartificatea  of  abarei.     {  2457. 
□ot  nMBBMry  to  show  iatereit  by  formal  aicertainmant,     1 2i58. 
ptaintifi  must  have  right  of  immediate  poMcaaion.     12169. 
demand  and  rafoaaL     S  2460. 
mnat  tender  amonnt  of  company's  lien.     |  2461, 
doctrine  that  auumpiU  lies  against  tha  corporation.     1 2462. 
special  action  on  the  MMe.     S  2463. 
parties.     S  2404. 

not  naceuary  to  plead  oanaideratlon.     §  2465, 
•Tidenoe  in  snoh  actions:  preaumptiou  of  title  in  the  case  of  a  transfer  in  Iibok. 

12406. 
not  neoenary  to  show  anChority  of  president  to  permit  transtera.     )  2467. 
not  nacesaary  to  prove  frand  or  oollosion:  oegligeniM  lafficienb     |  2468. 
ID.  UeoMure  <tf  damaga/or  r^imttg. 

measure  ot  dameges:  ralne,  dividends,  interMt     |  2471. 

price  of  snoh  share*  in  the  markat.     g  2472. 

highest  market  valae  batween  time  when  delivery  was  due  and  dat*  of  irial. 

12473. 
amount  sold  for  in  ezoesa  of  par  value,     g  2474. 
toaC  dividends.     S  247S. 

for  the  canvenion  of  a  stock  certificate,     g  2476. 

coDtinuedi  aotual  damages,  and  not  value  of  shares  rsoovsTable.     g  2477. 
for  wrongful  aale  of  ebarea  by  pledgee,     g  24TS. 

mesaure  of  damages  for  couvecsion  of  stock  by  broker,     g  2479.  ** 

in  case  of  failure  of  broker  to  deliver,    g  2480. 

where  the  broker  neglects  to  otoae  a  "  straddle"  for  bis  prinoipaL     1 2481, 
oorporatious  not  liable  for  sobseqnent  dspreciatioo.     g  2482. 
nominal  damages  fur  a  technical  converaion,    g  2483, 
[1.   Fidudary  rtlalion  b^ueen  oompeaty  and  tlotiMdtr. 

corporation  a  troatee  tor  its  atianholders  for  the  protection  ot  their  title,     |  2486, 
duty  of  oorporation  as  truatae  for  its  tharehdders.     {  2487. 
responsibility  Mtumed  by  the  oorporatioa  in  discharging  thia  tnut,     1 2188. 
liability  for  permitting  wrongful  tranafers.     g  2189. 
liable  for  reitrioting  rightful  tranttera.     g  2400. 
12.  lUUiAmjifwvrwgfitltratuftrB. 

liability  of  oorporation  for  transferring  on  a  power  by  ont  mm  std  juris,    g  2tiS. 
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TraximtKm  of  ahftrei — (Coatinaed). 

motivM  for  trftDsrerring,  whan  not  Biaminftblo.     )  3494. 

truufars  to  effect  oollatenl  pnrpowi.     J  249S. 

whsUwT  blukk  truufaree  mnit  wtufy  corporation  that  he  !■  K'geanioe  pnrchuer. 

carporatioD  n«t  ■  gnanuilor  of  ihRreholder's  title.     1 3497. 

"certification"  of  ihares.     J  2498. 

right  of  oorporafom  to  reEnie  lobstitntion  of  uaignaa  until  mbscription  paid. 

{2499. 
ooata  f[iTen  for  nnreaaonably  rafming  to  regiiter.     |  2500. 
corporation  ahonld  TefaM  tranafar  nnlen  oertifieate  aurrandered,     f  2301. 
illnatntJoDi.     1  2502. 

new  oartifioat*  tnued  withont  taking  np  original  ones,  inralid.  i  2503. 
eartifioata  need  not  be  preiented  in  order  to  draw  a  dirideod.  |  2504, 
trsnafan  in  par*aanoa  of  a  general  power  of  attorney  but  without  the  indorae- 

■neut  of  the  owner.     ■  2905. 
validity  of  a  by-law  reatraining  tranifare,  aioept  npon  rarrendar  of  certiGcata, 

etc     {2506. 
iUnstration  of  the  rale  that  a  transferee  demanding  recognition  moat  DrcMOt 

hia  certifioate.     |  2607. 
tranifer  under  a  deoiag  of  oonfiaoation.     |  2503. 

aSeot  of  transfai  by  order  of  coart  te  pnrcbuer  at  aherifTi  lale.     !  2509. 
tiauafaiTing  a  fractional  part  of  a  ahare,     |  ZfilO. 
previoiu  tranafer  to  parchaaer  nader  sxsoution.     S  2611. 
injanotiaD  reatiaining  tranafer.     1 2S1S. 
tranatan  ordered  by  probate  oonii.     |  2913. 
IS.  It*  duiiet  and  rtipontSiilUit*  whan  eertifieaiet  an  htt  w  tlole». 

rigbti  of  owner  anperior  to  thoae  of  bamajidt  pnrcdiaaw  oC  lost  oi  itden  aharae, 

g26ie. 
oorpoimtion  iaaaee  new  oertiSoate  at  ita  peril,    f  SS17. 
and  refotaa  tranafera  to  the  rightfnl  owner  at  ita  peril.     8  2518l 
in  anoh  a  o*m  vendor  of  bona  fitU  ahareboldar  may  be  liable  togeUier  with  eor. 

poialifHi.     S  ^19. 
oompany  may  dsmaod  bond  of  indanmity  before  iaaiiiim  new  certificate.    1 2590. 
dootriiM  that  OMBpMiy  eaanot  refnae  to  iaaae  oertifioatae  on  bond  of  indenmity 

being  given.     S^2I, 
protaoting  Ute  oompany  liy  allowing  tbe  CMue  to  aiand  en  the  docket.    %  2S22. 
etatala  of  New  York  giving  remedy  for  proonring  dnplicate  oertifieate  in  cue  of 

Icaa  of  original,     g  S528l 
the  oonatitationality  of  thia  atatnte  donbtfnl.     1 2624. 
oonatniotiun  of  thia  atatnta.     §  2525. 
14,  Ti-amfan  qf  iKara  httd  Ui  trvtl. 

ieauing  atoek  to  third  paraona  "in  tnut."    f  2527, 

aSsct  of  notice  of  the  tmit  on  the  boaka  of  the  corporation:  duty  of  the  corpo- 
ration to  protect  tba  righta  ct  the  oaifBi  jae  tra^    |  S8C8. 
different  olaesei  of  fidnciartaat  adniiuatratoia,  goardiaDB,  andaaaiBaeai.    §  iS29- 
[lodiana]  admioiatretor'a  lale  under  «4er  of  eonrt.    1 2530. 
execator*.     S  2631. 
whan  the  exaentor  ii  also  tmatae.     9  2532. 
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Tnxutbat  ot  ilutrM — [CoDtiniiBd). 
•huM  h«ld  by  "  gnmrdUn."    |  2533. 
the  DM*  of  tnistMs.    I  2fiS4. 

kpaa  of  time  will  not  i^«ot  tbe  notioa  of  tho  trnit.    1 2fi3S. 
not  nsoMMij  thmt  th*  benofiaiary  ihoold  be  named  on  the  booki,     |  SS36. 
when ihsrei  1T«  registered  M  held  "in  CrDtt,"     i  2637. 

other  oiioamit«noee  tmdar  whioh  oorpontion  eharge&ble  with  notiee,     |  2S38. 
illnstntion:  corporatioD  liftble  for  wstiting  in  unantborized  lale  of  ihwe*  beI4 

ID  triut.     1 2039. 
eontinnad:  adviee  ot  aoan«el  doe*  not  eionenta  oorporation,     )  2H0. 
liability  for  ianiiDg  new  oertifiaato  where  a  troatee  tranafen  in  bieaoh  ot  hfi 

tniat.    I2M1. 
tmatM  witb  dieoretioD  to  aell.     S  264£ 
compMij  Dot  liablB^iuileai  ragiatratioD  of  tranafei  ooDtribntea  to  plaintiS'a  Iom. 

i2H3. 
iOMttfide  pncehaaen  ot  laeh  aharee  proteoted.     I  29M. 
illnatratioD;  bona  Jtd*  pnrohaaa  of  aharea  affeated  with  a  tmak     %  2646. 
uaignee  in  ioaolTenoy  not  a  bottajidt  ptuehatBr.     S  2046. 
iRagnlar  tranater  bjr  the  tmatee  to  the  eetlui  qu*  (nut    1 2647. 
MTeral  tnuteea,  M  moat  join  in  the  tranafer,     9  2548. 
right  of  ealui  qiie  truH  to  demand  a  tnuuler.     I  2S49. 
when  tmetae  not  a  pnnihaaer  and  not  liable  tor  onpaid  balanoes,    1 2660. 
[Haasaohnaetta]  affaot  of  a  lale  by  the  eettid  qutfrutl.     1 2501. 
IB.  LkibUitf/or  traa^ftrring  oaforgtd  powert  qf  ationtej/, 
generally  ceoaidared.    i  2600. 

eorpoiatioa  liable  to  ahareholder  tor  reoogniiing  a  forged  mdoiaemont.     S  2000. 
qiialifioatioD  that  the  original  ihareholder  not  negligent.     S  2097. 
•Doh  DsgligeDoa  may  oonaiat  in  recaiTlug  dividenda  on  the  lednced  Dnmber  of 

aharea.     12008. 
doobrine  that  ahareholder'a  right  ot  action  not  oonoladed  bjr  allowing  the  eacape 

«t  the  forger.     1 20G9. 
omtiDned:  reaaona  for  oooolnding  that  to  allow  the  forger  to  eaeapa  doe*  aot 

bar  ihareholdei'i  right  of  aotioo  againat  corporation,    i  2060. 
tbaory  of  liability  where  oertiflcatet  are  frandalently  tnuuferred  by  holder'* 

agBDt.     S  2661. 
not  nagligeoM  for  tho  ahareholder  to  afford  an  opportnnity  for  a  forgery.   |  S62. 
■n  illnatrktioa  of  the  Bogliah  dootrine.     1 26fi3. 
another  illnatratioD  of  the  Bngliab  doctrine.    8  2164. 
Kigliah  rale  where  blaDk  traDafera  are  lodged  with  a  broker  who  frandalently 

lllla  thorn  op.     1 2665. 
alteration  of  an  aadgDment  ot  a  part  of  the  aharea  named  in  the  eertiBoate,  ao 

aa  to  make  it  an  aaaigament  of  all.     %  2566. 
original  ahareholder  haa  a  remedy  in  eqnity  againat  corporation,    {  2607. 
original  ifaareholder  no  remedy  aa  againat  labieqnent  pnrchaKr.     S  25C8. 
noUoe  to  thareholder  of  application  to  register  not  an  eitoppel.     g  2669. 
foundation  ot  the  role  which  holda  the  corporation  thua  liable,     {  267^ 
further  ot  tbe  dootrine.     |  2073. 
Ulnetration  of  thia  principle.     S  2574, 
another  iUutr»tion,    1 207S> 
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TrMUfon  of  shRTM— (GaatinaMl). 

liabilit;  of  eorpimitioQ  for  truidDluit  iatu  of  iharM.     1 2977. 

gronnda  of  thu  liability:  retpomiaat  a^triar  —  nsfUgsiiM  —  wtappal  — ntifiM- 
tion.     1 2S78. 

prinoipU illnitratodi  eartiSefttMiBnadthroiigh&fargai7)ijthapcMUant.|SS7t> 

forgftd  trvufsr  of  immt  of  »  oo-axaoator,     |  S6P0. 

th«  &nt  takoT  of  the  oripiul  oertifiwta  hu  do  right  of  Mrtio*  afalnrt  tta  ooa> 
fuj.     I  SMI. 

bat  tha  oompan;  hu  »  right  of  Mtian  aguiut  bim.    |  SSS2. 

mla  M  to  forged  cmmmaraial  papar  daelkrod  bj  tha  Engliah  OonrI  of  Appail  (■ 
the  oaM  of  tiie  T*|li*iio  aooaptanoBL     t  SSS3. 
16.  Dinaliliira  nf  UMlitg  (y  frainftrriag  (Aom.     Sea  Stookholdim^  aabd.  U. 
Tr«aaanT. 

8a«  OmoMBt. 
I.  IngtMnO. 

hia  appoiDtmant  tnd  tennr*.    1 4714. 

hia  ttatiu  and  dntiaa.     f  471B. 

no  powara  m  oontraoting  agent.    1 4716. 

no  diaiTetiaB  to  aattla  debta,  relaaaa  olaima,  or  allow  oAati.     (  4717. 

Dor  to  Mdgn  ft  mortgage  bald  bj  the  corporation.    |  471B. 

treftiarer  of  ideal  oorporation  no  power  to  make  or  koeepl  negctUbU  (af«t. 

•neh  power  preaamed  in  tha  treaanrar  of  a  trading  eorpcmtion.    f  47S0i 

daoiatona  denying  thii  power  to  the  treoanrer  of  a  bminaaa  oocpoimtiaa,    1 4711. 

whether  he  hu  power  to  indoraa.     |  4722. 

no  power  to  make,  ai»3apt,  or  indoraa  (or  acoommodatioB  viidar  a  laBaial  povw 
to  indoraa,     1 4723. 

righta  of  bonaJtd«  holden  of  anoh  paper.     |  47S4. 

whether  an  aotion  in  anah  oaaaa  for  money  bad  and  raoeiTed.    |  47SS. 

may  bring  auit  to  reooTsr  corporate  dabla.     1  4728. 

DO  power  to  oonfeaa  judgment*,     i  47S7. 

when  notioe  to  him  affeota  the  oorporation.     |  47SS. 

holding  out  aa  endenoe  of  hia  anthority.     1 4729. 

pnTohaaing  the  property  of  the  oorporation.     |  4730. 

aooonntisg  to  the  oorporation.     1 4731. 

hia  liability  to  third  pataona.     t  4732. 

miaoellaneona  boldingi  toaehing  the  eiril  li*fallity  of  tnaaarora,  iMwliia^  and 
other  miDiatarial  offioei*  of  eorporationo.     |  47S3. 

linbilily  of  oorporation  for  hia  torta:  rftpomttat  niperior,      1 47SL 


ol  corporation^  liability  for.    8e«  Torts,  anbd.  1. 

Sea  CoiCTiRBiOH. 
Tnut  CNtlflofttM. 

ttamt  of.    I  6414. 
Truot  oomp«iiiiM. 

organiiacioa  of.     |  1S8. 
Tnut  fund. 

See  Stockholdku, 

oapitol  atook  regarded  aa.    1 29ol. 
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Tnwt  fan<Li. 

rattocBUoQ  of  by  reo«iT*r.     8a«  Rbobituu,  nibd.  IS. 

tor  control  of  corpontioai.     Sm  Tobts,  anbd.  7. 

inddentkl  powen  vid  datlM  ot  noeinr  ia  ulinliuitBriiig.     gg  6903-7017. 
Taxnpika  aorporatioua. 

powen  of,  generBlly.     Sm  CoRFORin  Powut^  tnbd,  10. 
Ultra  Tires. 

Sea  CoRPOKATi  Powebs. 
I.  tfalttrt  and  tseUnt  ^doctrine. 

presumption  that  corporations  oot  within  their  powera.     |  S967. 

gaaenl  statement  of  the  doctrine  of  nllra  eires.     g  S9GB. 

how  the  doctrine  ot  idtra  nru  started  and  wm  miwppUed  in  growing.     (  S969. 

judicial  atatementa  of  the  reoaona  on  which  the  doctrine  ol  iijfm  nrea  rests. 

gGS70. 
eommenta  on  thesi  statsmsnts  ot  dootrina.    1 5971. 
•lUm  vtrcf  acts  al  corporations  deemed  "nulawtuL"    S  G972. 
doctrine  that  paraoni  dakling  with  oorporationa  are  bound  to  take  ootice  of  tbsir 

powera.     1 5978. 
paraona  dealing  with  corporatioas  bound  to  take  notice  of  the  powara  of  thair 

agenta.     1 0974. 
distinction  between  contraota  wholly  entaida  of  the  power  ot  the  oorponttion 

and  thoaa  oataide  ot  it  in  a  given  partioDlar,  or  throng  aome  nndiaoloaed 

oironmatance.     1 0B7E. 
tUnatntiaiia  ot  thia  dootrine.     1 5976. 
farther  illnatrationa.     g  6S77. 
distinetion  between  a  wuit  of  power,  and  a  want  ot  the  neasaaary  formality  in 

ezecnting  ■  power,     g  6978. 
right  of  anhngatioD  in  reapeot  of  vltra  vlru  dabta.     g  S979. 
ultra  *tm  oontrMti  between  two  eorporationa.     g  6980. 
eontraeta  rind  in  part  and  good  in  part.     S  598 1 . 
esereiae  of  power  which  haa  been  exhaosted,     g  5982. 
money  paid  on  nOra  ifret  eootraot  may  be  leoovered  baok.    g  6983. 
fnrUier  of  thU  asbleot.    15984. 

where  the  illegality  ia  known  to  both  partiao.     g  69S6. 
eontraoti  prohibited  by  the  by-lawa  of  th«  oorporation,     g  6986. 
eSeot  of  by-tawa  ou  oontraota  with  member*  ot  eorporataon,    1 5987, 
what  by-lawa  the  corporatioa  may  enact  affeeting  the  righti  of  Biembera.  g  5988. 
by-Iawa  orerrole  disoration  of  diiectora.     g  6069. 
by.lawa  avidenoa  againat  the  oompany.    g  6990. 

by-lawa  in  eioasa  of  the  powen  embraoed  in  th«  powen  of  aasoeiation.    g  6991, 
diatinotion  between  fa^on*  and  oontraetnal  liability  for  utira  tint  act*,    g  G993. 
torta  oommitted  in  the  proaecntion  of  an  ultra  viriM  buainaaa,     g  6993. 
eonstttational  prohibition  against  ultra  vb-a  aota.     g  C994. 
obligations  imposed  in  faror  of  third  parties  by  the  charter,     g  5996. 
Mtnniing  power  by  claitniog  it  in  articlea  of  asaociation.     g  6996 
power  exsroiaad  by  majority  ot  atockholdera.    g6997, 
oontiaota  by  which  corporations  abnegate  their  publio  dutieiL     g  0998. 
right  to  diaaffirm  after  part  performanoe.     g  6999. 
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CTltra  Tlraa— Unlawful  trnaU       IllDEX. 

tntre  Vina— (CoDtinned], 

MpaoiallT  in  the  oaie  of  oontimati  trmufaTring  pablia  dntiet.    1 6000. 

or  thoM  othenriae  oppoied  to  psblio  polioy .     |  8001. 

or  whioh  otberwiM  inrolrs  >  oontiiiniiig  TioUtion  o[  law.     9  B002, 

right  of  dinffirnuuios  prediotted  npon  doing  jnitios  to  the  other  puiy.     |  BOOK. 

right  of  the  other  party  to  raoorer  what  he  haa  loit  after  diaaffizmanoe.     |  SODi. 

illoatration  in  the  ooae  of  invalid  mnnioipal  bouda.     |  BOOS. 

uUm  siru  oontraet  not  allowed  to  atand  aa  aeonrity  for  damagaa  for  refnaal  td 

f  nrthez  performanoe.     1 6000. 
dootrine  that  tha  oorporation  i«  not  eatoppad  by  MceiTing  the  benefite  of  the 

oontzaot.    1 6007. 
dootrine  that  the  individnal  i«  not  eatopped  in  raoh  eaaoa.     {  6008. 
no  eatoppel  where  the  other  oontraoting  party  knowa  that  the  oontnot  ia  mkrv 

Mrtt.     16009. 
S.  Theorittvnder  ahicA  the  t^ptieaiion  of  lie  doelrint  it  denied. 
eatoppal  to  plead  ultra  «ir««.     S  601B. 

corporation  eatopped  when  it  haa  reoeired  the  benefit     S  6016. 
or  where  the  other  party  haa  acted  to  hia  diaadnntage.    1 6017. 
illustrationa  of  thia  dootrine.     |  6018. 
further  illnatrationa.     g  6019. 

estoppel  eitenda  to  priviea  of  corporation,     g  6020. 
the  other  party  eatoppad  when  he  haa  reoeiTod  the  beneBL     g  6021. 
or  where  tha  corporation  haa  acted  to  ita  diaadvantige.     g  602SL 
rule  where  tha  oootnot  ia  fully  eieonted  en  both  aidea,     g  60S3. 
rule  where  the  oontiact  haa  been  folly  executed  on  either  aide,    g  602^ 
rule  where  tha  contract  haa  been  ezeonted  by  the  party  oontnoting  wiOi  tiM 

corporation.     1 602fi. 
rale  where  the  oontraet  haa  been  executed  by  the  corporation.     1 6026. 
estoppel  in  favor  of  the  bona  fidt  holder  of  ooDimercial  paper,     g  6027. 
dootrine  that  vioUtion  of  charter  or  want  of  power  cannot  be  cat  op  ooUaitw 

ally.     g  6028. 
oaaea  where  tfaia  doctrine  haa  been  applied,     g  6029. 
who  not  aet  np  anoh  Tiolationi  or  want  of  power,    g  S030. 
illnatratioDa  of  the  foregoing.     %  6031, 
when  etoekholdera  may  and  may  not.     g  6032, 
dootrine  that  the  qneation  whether  a  oorporation  haa  acted  N&ra  tirtt  oan  only 

be  railed  by  State,     g  6033. 
limitationa  at  thia  doctrine  and  exoeptiona  to  it.     g  6031. 
espreniona  and  applicationa  of  thia  principle,    g  603S. 
whether  it  oaa  be  barmoaiaed  with  tha  dootrine  of  itltra  tiro,     g  6036. 
fnrther  applioatioaa  of  thia  principle,     g  6037. 
farther  applioatiooa  of  it.     S  6038 
farther  applicationa.     g  S039. 

borrowera  oaonot  keep  the  money  Mid  plead  tdcniiijre*.     6010. 
peraona  adranoing  money  to  oorporation*  not  bonnd  to  aee  to  ita  proper  appU. 

cation,     g  6011. 
other  oaaei  in  whioh  the  oonrti  bare  refoaed  to  admit  the  defenae.    1 60tt 
Unlawful  truata. 

See  ToBTs,  aabd.  7. 
6S84 
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INDBX.       ITngM— ThaUnc  oomp«nlw 


ol  brokan  in  (took  dealicgi.     1 2700. 

of  atook  asehaiiga,  how  fu  oootrolling;     1 8701. 

Sm  OoBTOxAn  BxunncB,  nibd.  3. 

indiotmmt  of  oorporfttiiia  for.    |  B431. 
VarUnce. 

Sea  Flsadiku. 
TenditdUty. 

of  fruiohuM.     8m  FKAWOHun,  mbd.  3. 

Sm  Juuhdioiioh. 

of  actioiu  br  ftnd  againit  corporfttioiu.     K  74S1-7M0. 
Vetiflcatitm. 

of  pleftdinga  bj  oorpontdon.    1 7632 
ViM-Pr««idont. 

Sea  F&taivrar. 
1.  ^n  gttteroL 

nature  of  thit  offloa.     I M87. 

powan  of  thii  nfBoer.     S  408S. 

bii  panonbl  lUbility.     9  4689. 
Titftfttlon. 

See  UANItAim;  Qiro  WARRAnTO. 
Tolimtary  Msooiationa. 

See  AssocunoHS,  UitmooRFoaATSs. 
Volontarj  diamlutlon. 

See  DiBBOLDTiOH,  anbd.  B. 
Voting. 

See  ELionoxi. 

right  to  rote  before  fbwM  we  p>id  tor.    9  1092. 

in  reapeot  of  Bharee  held  bjr  ezeoaton  or  tnutee*.    |  SS71. 

manner  of.    13806. 

by  proiy.     |  3876. 
Woivar. 

See  JnuHsionoH,  mbd.  6. 

of  jnriediotion  OTor  paieon  by  TotnntuT  eppeaMaee.     t  7652, 

of  forfeitore,  fta  non-payment  of  preminm,     !  1776. 

of  notice  of  meeting  by  appeumnoe.     S  TU- 
Wuruitot  ftiTMt. 

Bee  Pnocnu. 
Wftnrnnty. 

SeeSsiUB. 

in  Mle  of  atook  ihMe^    II37S7-374S. 
Wftter-works. 

orgasintion  of  water-worke  oompaoy.     1 190. 
Wb*Ui)«  oompaniM. 

powers  of,  ganarally.    t  S9B9. 
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